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Baj Kishore Das v. Jain Singh” .. | 23 364 1: 886 | “Gur Prasad y. Gorakhpur Bank Ltd) 24 
Durga Prasad Pande v. teh 889 | Jagannath v. Lachman Das . | 26 
Bahadur Bingh 28 .404] 890 | Wath! Mal v. King-Emperor 26 
William Oecil Keymar v. King- 892 | Balgobind v. Ram Sarup 26 
Em 23 402| 89% | Inait Husain v. Seoretary of State 
Bheo Gopel v. Najib Khan 23 899 for India 26 
Jafar Husain v. Kimg-Rm 26 645 |- 896 | Porna Ohandra Mukerji v. Dhone 
Ram Nath v. Municipal Bori at Kristo Biswas 24 
x .. | 26 870 | 897 | Behari Lal v. Deokinandan 24 
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. | 23 645 | 902 | Bechu Sahu v. Nandram Das 24 
Muhammad Abdul Hamid v. 906 | Tahirmnnisss Bibi v. Nawab 24 
Hedayet-un-nisas, Bibi . | 25 2847 908 | Muhammad Najib Ullah v. Jai 
Sheo Babu v. Udit Narain wa. | 24 490 Narain | 26 
Gays Prasad v. King-Em « | 25 618 | 911 | Lachmi Narain Singh v. Phone 
Kon) Kishore v. W. K. Porter, Singh 24 
0 Liquidator of the Sri 913 | Jagannath v. Ram Nath 26 
Baldeo AMills Oo., Ltd. 24 20] 918 | Bansraj h v. Rajbans Bharthi 24 
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Shiam Sundar Lal v. Budhu Lal .. | 24 252| 941 | Gaya Prasad v. Ohotoo . | 26 
Bhagtrati Saran Man Tewari v 945 | Baldol v. Abhey Ram 24 
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24 489 | 1042 Arnold v. King- Ert pəror | 23 
1065 | Kh Begum v. Khuyshald Alij 25 
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454 Kaeshinath ohandre v. Nathoo 525 | Dolatram Dwarkadas v. Bombay, i 
Keshav : : | Baroda & Central India R; . | 25 380 
459.| Kishorbhai Revadas v 527 | Bandoo Krishna v. Nar. 
Dhuha xingrao Konherrao Desh 25 406 
. 629 |. Bal Fatma v. Bander Municipality | 25 411 
=== 











; Table 3. 
Kg BURMA (LOWER) CHIEF COURT. 
(B).—? LOWER BURMA CHIEF COURT RULINGS, rrox Jaxyany TO Suptempne, 1914, 


























md | s 
wal FEE 
E: ae 
<“ a] Names of Partios. Names of Partios. aga 
a . an 
Fa pys 
an e e peni aes D s aa a sl Pink G 
Y P. 
871 | Bhwe Pi v. Yu Ma Jamal y v. Moola Dawood Bons and 
101 Baly zogi v. Bhugwan Dass | 25 700 
= Ramakrishna Pillay v. Raman 
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Htaung v. Fine Ba 24 885 
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ppe Raw 23 166 Secretary af State 26 
227 | Ohidambaram Ohettiar v, Brmi 864 | Vonka mah r. Becretary 
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228 | Kati) Sheik” Ummar Saheh v 860 | Secretary of Btate r. Ambalavang 
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281 | Maharaja of Bobbili v. Nqragarajn 878 | Pramathan Thuppan Nambudripad 
Peda Baliar Bimhnlu Bahane. 13 788 v. Oh tti Mindokottil 4 
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CALCUTTA HIGH OOURT. 
Teacunar Crvtu AprsaL No. 158 or 1911. 
April 6, 1914. 

i Present:—Mr. Justice Ooxe and 
Mr. Justice Imam. 
“Kumar KALIDAS PANDEY— PLANTIPP 
—APPBLLAXT 


cereus 
Babu KRISHNA DHAN GHOSE— 
DEFSXDANT— RESPONDENT. 

Sonthal Parganas Rent Regulation (H of 1886), 
4 3—Sonthal Pargenae—Suit for enhancement of rent 
— Jurisdiction of Civil Court. 

There is no law in the Parganas under 
which a suit for onhancement of rent is maintainable 
in a Civil Oourt. 


Appeal from the aes of the Sub-Judgo 
of Pakur, dated August 18th, 1910. 


Babus Ram Okaran Mitra and Beni Madhab 


Ohakravarti, for the Appellant. 6 


Babus Ram Ohandra Majumdar and Tarakes- 
war Pal Chowdhury, for the Respondent. 


JUDGMENT.—The defendant in this case 


is a tenant under the plaintiff in the Sonthal 
Parganas. At the Settlement the landlord 
sued to have the tenancy declared invalid, as 
it wan that ofa middleman, which was said 
not to be recognised by the law of the 
Southal Parganas. The Settlement Authori- 
tiba found that it was a permanent tenure 
with a variable rent, and assessed a fair rent. 
In revision the Commissioner accepted the 
view that the tenancy was a permanent tenure 
with a variable rent, but set aside the assass- 
* mnt on the ground that the plaintiff had not 
asked for an aasessment, adding that it would 
be oper to the seyindar to sue for enhance- 


ment. Accordingly this suit has been 
brought’ and has been dismissed by the 
Subordinate Judge on the ground that there 
is no law in the Sonthal Parganas “justifying 
a suit in the Civil Court for enhancement of 
rent. The plaintiff accordingly appeals. - 

It certainly seems unfortunate that the 
Commissioner construed-the pleadings in the 
case before him so strictly. It is difficult to 
see what advantage is gained by referring to 


a Civil Court parties whose relations have ` 


been fixed on fair and equit#ble considerations 
ata Settlement. But tho learned Government 
Pleader, who appears for the plaintiff, has been 
unable to show us any provision of law that 
justifies a suit for enhancement of rent in the 
Civil Courts. On the grounds stated in this 
plaint, it is argued that this is a general right 
that must be deemed to exist, until it is 
specifically taken away. Iam not at all 
prepared, to accedo to this argument. It 
seems to me that it would be most dangerons 
to apply such a doctrine to a tract like the 
Sonthal Parganas, when conceivably the 
relation of landlérd and tepant may not 
historically be based on contract at aji, and, 


‘to hold that landlords have all the rights that 


arise. out of ,froedom of contract in more 
civilised regions, unless those rights are 
specifically taken away. The learned Subordi- 
nate Judga raya that this suit is’ apparently 


the first one ever brought for enhancement of ° 


rent in the Sonthal Parganas. Under section 
8 of the Sonthal Pargan&s Rent, Regniation, 
1886, such a suit would’ not be’ Tnaintainable 
against a raiyat. The Commissioner thought" 


that that section did not agply because tke 
= . e e . 
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defendant was not a rayat. Bunt the term 
'raiyať has not been defined in any of these 


Regulations. According to paragraph 3 of the © 


plsint the defendant is a rasyatas defined in 
the Bengal Tenancy Act and according to 


the law previous to that Act, haying‘ taken 


the land in order to grow indigo himself. 
And though the fetendant clamms to be a 
tenure-holder it may well be that the term 
‘ratyat’ in section 3 of the Regulation of 1886 
includes him. Be that as it may, lam not 
satisfied that the present ruit is maintainable 
under the “law in force in the Sonthal 
Parganas and wonld dismiss the 
with costs, te ek 

Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Secoxp Orriu Arrear No. 317 or 1912. 
January 5, 1914. 
Present:_-Mr. Lindsay, J. O. 
Shetkh KIFAYAT ULLAH AND ANOTHER— 
DEFENDANTA—ÅPPHLLANTS 
. versus f 
MAHABIR PRASAD— Pranrrire— 
SANT BAKHSH SINGH, MIKOR, UNDER 
JHE GUARNIANAHIP OF JAN G BAHADUR 
AND ANOTHER— DEFENDANTS — RESPONDENTS. 
Mortgage of undivided share, partition after amecution 
af, mortgages’s rights m case of —Mortyagor or auction- 
perchaser, share allotted to, in partition—HMortgages to 
accept partitioned share as security in place of undivided 
share—Substituted security, mortgages's right as to, cam- 
not be defeated by plea of bons fide purchases without 
o—Bquitable len—Specified plots men- 
tioned tn mortgage of undivided share not falling to 
mortgagor in partition, mortgages's right im respect of— 
Batre parhtoned share of mortgagor to be looked to 
jor security equal in value to that of specified plote— 
Proclamation of sale, mo) igage charges not beng nctified 
1R, effect on auction-purchaser of-—Prior mortpagese, no 
duty of to get thair mortgage-Liene notified in sale of mot- 
gagad preperty consequent on subsequent morigages’s 
decres—Estoppel— Validity of mortgage by owner of 
propsrty cannot be questioned by auction-purchaser of 


property. f 

Where after the mortgage of an undivided sharo a 
partition has fairly been out, the mortgages 
must exercise his right as such against ‘the divided 
share as security in place of the undivided share, in- 
asmuch as the co-sharers of the mortgagor take the 
Jand allotted to them free from the m 

Barjhath Iqu v. Rathoodeen Ohowdhs y, 21 W. R 
~ 283, followed. 

Such » right is not a mere charge or 
which can be defeated by e 
without notice, db must 

. e 

e e 


uitable len 
ea of bona fide purchase 
enforced against the 


appeal ` 
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property in tho new form in which it comes to the 
mortgagor ar the purchaser. 

If there are same specified plota montibus in the 
deed of mortgage of the undivided share and these 
plots fall in partition to the share of a oo-sharer 
other than the mortgagor and there is no evidence to 
show what plots the mortgagor recefved m oxchange 
for the specified plota, the mortgagee has to look to 
the entire share, which the mortgagor received in 
partition, for a security equal in value to the security 
af the specified plota. 

The subsequent mortgagee got a decree against tho 
mortgagor and the prior mortgagoes for sale of the 

mortgaged property. The prior mortgages were not 
Tata in tho proclamation of sale and the property 
was sold. -In a subsequent suit by the prior mort- 
gagees against the mortgagor and the auction-pur- 
chasers, the auction-purchasers contended that tha 
mortgages were | y thvelid and that the prior 
mortgagees wore estopped from enforcing their claini 
against the property purchased in auction inasmuch 
as the prior mortgagees did not get their mortgages 
notified at the time the gale wan proclaimed: 

Held, thai— ~ 

(1) the auction-purchasers could not asthe repre- 
sentatives of the mortgagor question the validity of 
the m 

(2) no case of estoppel arose inasmuch as the prior 
mortgagees, whose intarest as far as they were oon- 
cerned was safe, werp not bound to have their mort. 

notified at the time of sale 

Mohammad Kala Mea Y. A. F. Harperink, 1 Ind. Oas. 
122; 8 A L. J. 84 90. L. J. 165; 13 0. W, N. 240; 5 
H. L. T. 1265 L. B. R. 25; 11 Bom L. B. 227; 360. 
323, 18 M. L J. 115; 86 L A. 32, distinguished from. 

Appeal from the decree of tho Subordinate 


Judge, Partabgarh, dated 14th March 1913, 


modifying thatof the Munsif, Partabgarh, 


dated Ist July 1911. 

Mr. Mumtas Husain, for the Appellants. 

Pandit Gokaran Nath Misra, for Respond- 
ent No. 1. 

JUDGMENT.—These two appeals may 
be disppsed of by one judgment and the 
following facts may be stated in order to 
explain the quegtions which arise for deter- 
mination. One Madho Prasad and his son, 
Sant Bakhsh, owned between thom an 11/20th 
share in an area of 40 bighas odd in the 
village of Sangrampur. On the 28th of June 


` 1906 Madho Prasad executed two. mortgages, 


one in favour of Jokhu, and the other in 
favour of ‘Mahabir. He gave each of there 
persona a mortgage of an 11/40th share of the 
area just mentioned. The mortgages were 
simple mortgager. In 1907 Sant Bakhsh, 
the son of Madho Prasad, brought a suit 
against his father and against these two 
mortgagees asking fora declaration that the 
mortgages just mentiono® were not binding 
upon him inasmuch aa the loans had,been 


taken by his father for immoral purposes: 


e 
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He also asked in thia snit fora ‘partition of | 


his share. On- the 4th of March 1907, Sant 
Bakhsh got a declaration that he had a right 
to s one-half share in the property ‘free from 
ensumbrances created by his father. It will 
he reen, therefore, that the result of this suit 
was to deprive each of the mortgageea of 
one-half of his mortgage security and to leave 
the mortgages good qua Madho Prasad’s 
share. Later on, a anit was brought against 
Madho Prasad bya mortgagee called Sunder 
Lal who claimed under a mortgage executed 
in his favour on the 9th of March 1907. 
_ This mortgage was, of course, subsequent to 
the mortgages in favour of Jokhu -and 
Mahabir and they were impleaded im the suit 
aa prior mortgagees. A decree for sale was 
passed in favour of Sunder Lal and in execu- 
-tion of that decree the right, title and interest 
of Madho-Prasad, the mortgagor, were pur- 


chased by Sheikh Kifayat Ullah and Sheikh 


Mohammad Baqar in February 1910. 

These two persons are the appellanta in 
each of the appeals now before me. It is 
an admitted fact ‘that in the proclama- 
tion of sale which was issued in connection 
with the execution of Sunder Lal’s decree, 
the mortgages - of Jokhu and Mahabir were 
not notified as charges on the property. 
Three other mortgages were notified. The 
suite out of which these appeals have arisen 
wore instituted in 1910, suits to recover the 
mortgage-money due to Jokhu and Mahabir 
by rale of the mortgaged property. The two 
appellants, Kifayat Ullah and Mohammad 
Baqar, were impleaded in these suita as 


auction-purchasers of the share of Madho ` 


Prasad. Atthe time these two suita were 
filed there were pending in the Revenue 
Courts partition proceedings instituted by 
one Bindeshuri who was a co-sharer of Madho 
Prasad. Bindeshuri asked for a perfect 
partition of his share and this partition war 
carried out and finally confirmed on the 11th 
of Febrnary 1910 while these suits were 
still pending. The result of the partition 
was that three new mahals were created, one 
being assigned to Rant Bakhsh, the -ron of 
Madho Prasad, the other to Bindeshuri and 
the third to Madho Prasad, the mortgagor. 
Madho Prasad’s share, 
apaditically determined in this manner. 
defences 
Ullah and Mohamutad Bagar were that the 
e land ate by them, that ia to say the 


The 


therefore,” became . 


” raised to the suits by . Kifayat’ 
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undivided share of Madho Prasad, ‘was not 


Mable to sale because the mortgages of Jokhu : 


and Mahabir had not been notified in the sale 
proclamation. They claimed that they had 
purchased in good faith and without any notioe 
of the plaintiff's mortgages and raid they were 
under the impression that the only charges an 
the property were those notified in the sale 
proclamation. We may turn now to what was 


` decided in the suit brought by Jokhu, the 


mortgagee. One of the defendanta in the 
suit was Bindeshuri, the man who had 
instituted the partition proceedings in the 
Revenue Court, and in answer to - Jokhu'r 
claim he pleaded that certain plots which 
wore included in Jokhn’s mortgage-deed had 
been transferred to him by partition, and 
were consequently not liable to be sold. L 


may mention here that the effect of the ` 


partition was to include ‘in the mahala 
allotted to Sant. Bakhsh and Bindeshuri 


‘certain plota which were covered by the 


mortgage-deeds executed by Madho Prasad 
in favour of Jokhu and Mahabir. Bindeshuri’s 
plea was rejected by the Munsif on the 
ground that Bindeshuri had failed to put in 
evidence the partition list (chét#ht batwara).. 
The consequence was that in the decree which 
was given to Jokhu the direction for aale of the 
mortgaged property affected certain ploja which 
had been assigned to Bindeshuri’s mahal, 

Bindeshari went up in appeal and his appeal 
was heard by the Subordinate Judge. The only’ 


respondent whom he joined in the case was the . 


plaintiff mortgagee, Jokhu. The Subordinate 
Judge, after considering Bindeshuri’s plen, 
came to the conclusion that there waa 
force in it -and that Jokhu, the mort- 
gages, was entitled to have substituted 
security from the plota ‘assigned to Madho 
Prasad, that ir to say, he held that Jokhn was 
entitled to proceed against plota which 
Madho Prasad had received in substitution 
for other plota which had been specified in 
the mortgage. The learned "Subordinate, 
Judge took action under the provisioha of 
Order XLI, rule 20, aud directed that other 
parties should be made respondenta in the 
casa, including the present appellanta Kifayat 
Ullah and Mohammad Baqar: He was of 
opinion that thoso two persons were interest. 
ed because, if anhstituted security “were to 
he made available to Jokku, their interest 
would be touched, inasmuch aa they*reprerent- 
ed Madho 
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demarcated off into a separate mahal. He sent 
tho case back then to the learned Munsif for 
inguiry as to what plotas should be made 
available- to Jokhu in place of other plots 
which had bean assigned to Bindeshuri’s 
mahal. ln the other case in which Mahabir 
was the plaintiff it appears that after the 
evidence was closed in the Munsif’s Oourt, 
but before judgment was delivered, Mahabir 
asked to be allowed to amend his plaint so 
as to obtain substituted security by reason 


of the fact that certain plots mortgaged to, 


him had been allotted to other co-sharers at 
the time of partition. The Munsif refdsed 
to allow this request and consequently the 
decree refused to give Mehabir any remedy 
against plota which had been freshly included 
in Madho Prasad’s mahal. Mahabir went up 
in appeal nand the same Subordinate Judge 


who entertained the other appeal was of. 


opinion that Mahabir was entitled to have 


the plaint amended. He sccordingly sent - 


the case back again directing that amend- 
ment should be carried out and also directing 
the Munsif to allow the defendanta in the 
case to meetany new points raised in the 
“amended plaint. In the event Mahabir was 
allowed the relief he asked for. | The result, 
therefore, is that the parties affected by the 
decrees, which have now been passed after the 
lower ‘Appellate Court had received the 
remand findings of the Munsif, are the two 
appellants here, _Kifayat Ullah and Moham- 
mad Baqar, The relief which has been 
granted to the mortgagees in these two suite 
has touched these two appellants in this way, 
namely, that orders for sale of Madho 
Prasad’s share as ascertained by partition 
have now beer given in the decrees. 

To deal first with the second appealin Jokhnu’s 
case, thia.is Second Oivil Appeal No. 218 of 
1912. The several pointe raised on behalf of 
the appellants are as follows:—It is argued (1) 


- that Jokhn had no right to get security by : 


way of subdtitution, (2) that the appellants 
were wrongly made parties to the appeal 


brought by Bindeshuri against Jokhu alone, - 


(3) that they are bona fide purchasers at 
auction without notice and that, therefore, the 
plaintiff was not entitled to any equitable 
relief against them, (4) that the mortgage to 
Jokhu as invalid and unenforceable and 
(5), that theroisano evidence on the record 
to ghow What specified plots were allotted to 
Mahabir in exchange for other plote covered 
e 


- has been 


` -oom tothe mortgagor. 


(1914 


by the mortgage and assigned to other oo-, 
sharers at the time of partition. 

With regard to the first point ‘there 
appears to, me to be no doubt as to Jokhn’s 


-right to have substituted security. He was 


a mortgages ofa moiety of Madho Prasad’s 
undivided share and when that rhare became 
ascertained by partition the mortgage 
necessarily fastened. upon the property-so 
ascertained. This is the law as laid down 
in numerous cases of which I need refer only 
to one, Baijnath Lal v. Ramoodsen Ohowdhry 
(1). In that case it was held that where” 
after the mortgage of an undivided share 
a partition has fairly been carried ont, the 
mortgagee has not only the right to accept 
the divided share as security in place of the 
undivided share but is bound to do 80, as 
the co-sharers of the mortgagor take tlre. 
lands allotted to them free from the mort- 
gage. As- was stated in the- judgment, the 
mortgagee in such a case cannot succeastully 
fook to charge any parcel of the estate in thd 
hands of any of the former co-sharers. There 
is no case of election atallorof the time 
when the electionis made. In short, in 
cases of.this kind the only right of the mort- 
gages is to proceed against the share which 
allotted to his mortgagor upon 
partition. To describe this right as a merely 
equitable right appears to me to be altogether 
misleading. A right of this nature.ia not 
a mere equitable right which can be defeated 
by s plea of bona fidae purchase without 
notice. All that happens is that the pledge 
assumes anew formand thatthe right of 
the mortgagee must be enforced against the 
property in the new form in which it has 
The right is still 
the right ofa mortgagee; itis nots mere 
charge or equitable lien. If this view of the 
law is correct, and I think it is, then no 
question of notice or want of notice can arise ` 
in the case stall and the appellants cannot be 
heerd to advance any plea that they purchased 
the property bona fideat suction without 
any notice of the plaintiffs charge. I 
may observe here that the lower Appellate 
Court has found, as a matter of fact, that the 
appellants had notice of the mortgages of 
Jokhn and Mahabir. That seems to me to be 
a finding of fact which cannot be challenged 
'in second appeal. As to the point which 
these appellants seek to make, namely, that 
(1) 21 W. R. 283. 
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“they were wrongly made parties in Bin- 


deshuri’s appeal the argument appears to me 
to be-an impossible one. The learned Sab- 
ordinate Judge took advantage of the 
provisions of Order XLI, rule 20, and for the 
reasons I have already given I think it cannot 


be doubted for a moment that he was right’ 
in holding that Kifayat Ullah and Moham- | 


mad Bagar were parties interested in the 
result of the appeal. The qtestion, which 
was to be decided in that appeal on the view 


‘of the law which the Subordinate Judge took 


with reference to Bindeshuri’s right, was 
what portion of the land allotted to Madho 
Prasad’s mahal—property which at the time 


“the appeal was up for hearing really belong- 


ed to` these’ appellanta here—was to be 
made liable for sale inthe mortgage suit 
brought by Jokhu. I cannot conceive any 
clearer interest in the subject-matter’ of the 
appeal, than this. It has been argued also 
both in connection with the case of Jokhu 
and the casa of Mahabir that these mortgagees 


‘are in some way estopped from enforcing 


their claim against the property purchased 
by the appellants. .It is said that they did not 
have their mortgages notified at the time the 
sale was proclaimed. The fact is that both 
Jokhu and Mahabir were parties to the suit 
brought by Sunder Lal in which was passed 
the desree in execution of which these 
appellants purchased the property. I am 
unable to hold that-any duty was, laid upon 
these mortgageea to have’ their mortgages 
notified at the time of sale. So far as they 
were concerned their interest was safe. No 
dealing by the mortgagor with the mortgag- 
ed security subsequent tothe date of the 
mortgages could in-any way affect their 
rights. The mortgage in favour of Sunder Lal, 
the plaintiff in that case, was a subsequent 
mortgage and all that could be sold in execu- 
tion of the decree obtained thereon, was tho 


right, title and interest of Madho Prasad as, 


it existed at the time of the mortgage. 
When the property was sold Madho Pragad 
had only ‘an equity of redemption, that is to 
say, hb had the right to redeem the previous 
mortgages executed in favour of Jokhu and 
Mahabir. No case of estoppel arises in my 
opinion and the. case reported. as, Mahomad 
Kala Moa v» A. V. Marperink (2), upon which 

(2) 1 Ind. Ogs. 122; 6 AL. J. 84 90. L. J. 188; 18 


O, W. N. 249, 5 M. L. T. 126 11 Bom. L. R 227; 36 
- 838; 19 M, B. J. 115; 5 I4 B. B 25; 38 L A. 32. 
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the learned Coungel for the appellants placed 
reliance, does not appear to me to have any 
bearing upon the facts of this case. In that 
case there had been an actual miarepresenta- 
tion to an auction-purchaser by an officer of 
the Court who was conducting the sale. No 
such case can be set up here. There.remains 

to be noticed only another point, namely, the 
ye that the mortgages exeouted by Madho 
Prased in favour of Jokhu and Mahabir were 
invalid under the Hindu Law. This is a 
plea which is not open to the appellants. here. 


They are the purchasers. of Madho Prasad’s 


interest and represent Madho Prasad, and 
whoever else might have attacked the validity 
of these mortgages it is certainly not Madho 
Prasad or persons who now represent him. 
Thé fact of the matter is that the validity of 
these mortgages had already been challenged 
in the suit which was brought by Madho 
Prasad’s son, Sant Bakhsh, in the year 1907, 


long before these appellants purchased the. 


proparty. The result, as I have already 


- mentioned, of that litigation was to release 


the share of Sant Bakhsh in the joint 


property from the encumbrances created by ~ 


his father and to leave the father’s undivided 


moiety share mortgaged to Jokhu and- 


Mahabir., In short, long before these ,appel- 
lanta ever purchased the property, the question 
of the validity of these mortgages had been 
-finally determined ina judgment which is 
binding upon them as the legal represanti 
tives of Madho Prasad. 

As for the Appeal No. 217 of 1912 arising 
out of a suit brought by Mahabir, the other 
mortgagee; I can-dispose of ib ina few words. 
No question arises here as to misjoinder of 
parties as arose in tho caset Jokhu. The 
other points involved in Mahabir’s case are 
the same as those on which I have already 
expressed an opinion. Malmbir was, in. my 


opinion, entitled to a substituted security.. No . 


plea of bona fide purchase withpub noticeof 
his charge can possibly arise. The validity 
of the mortgage executed in his fayour 
cannot be challenged by these appellants, 
and there is no case of estoppel made oub 


against Mahabir. I leve omitted to mention ~ 


the other point which is common to_ both 
cases—a point which was not” very 
strongly préased. It is amid there is mv 
evidence ou the 
specified plots were alloted to Madho 
Prasad. at the time. of yee in 


e 
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$. . ; INDIAN OASES. 


ALT AHMAD V. SOHAN LAB, 

specified plots mentioned in 
I do not think it was 
should bo such 


‘exchange for 
the mortgage-deeda. 
necessary that there 


ovidence. In the view of the law, which’ 


_ I have already sat, out above, the mortgagess 


are entitled to look to the entire share 
of Madho Prasad as ascertained at partition 
and to work out theirrighta against that 
share in tho proportiona in which they are 
respectively entitled. Tt does not seem to 
me necessary to demonstrate that one per- 
ticular plot was received in exchange for an- 
other. What the Court has to see is that the 
mortgagee in the altered condition of affairs 
receives a-security equal in value to 
security which he possessed. before, and that is 
all. The result of my findings on these points is 
that both the appeals are dismissed with coste. 
Appeals dyanwewed. 
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JUDGMENT.—Thésppellant in this case 
is the, decree-holder in a suit on a mort- 
gage. The mortgage was executed in 1893 
by one Parsadi Lal, who wasat the time 
the head and manager of a Hindu joint 
family consisting of himself and” his sons 


aand he thgreby hypothecated a portion of. 


.On the 7th of March 1912 the 


the - 


‘ag an objection 


->O [eta + 


the joint ancestral family property. The 
suit on the mortgage was brought many 
years later and a preliminary decree was 
obtained on the Ist of March 1910, which 
was followed by a final decree for Bale, 
dated the. 10th of December 1910. In the 
month of February 1912 Parsadi Lal died. 
decree- 
holder applied for execution of the decree , 
absolute for Bale. Parsadi Lal's sons then 
came into Oourt claiming that the property 
sought to be sold, being joint ancestral 
family property, was not liable for sale in 
execution of the decree against Parsadi Lal. 
They laid their case’ before the Court origi- 
nally in the form of a separate suit for a de- 
claration; but the matter ban been dealt with 
in execution under the 
provisions of section 47 of the Code .of 
Civil Procedure. The partios were at issue 
in the Courts below on various questions 
of fact. , I must now take it as established 
that the property mortgaged in 1893 was 


‘joint family. property, that it.is not proved 


that the money advanced to Parsadi Lal 
on this contract of mortgage wan required 
either to pay an antecedent debt or to 
meet any family necessity. On the other 
hand it is not proved that the loan was 
tainted with immorality. After the first 
Court had accepted the objection of the 
judgment-debtors sonus of Parsadi Lal, the 
decree-holder, took the matter before the 
Court of the District Judge in first appeal. 
His memorandum of appeal containa certain 
general pleadings to the effect that the 
decision of the first Court was contrary to 
lat and tho merits of the case; but it is 
clear that the only question of law actually 
argued was that the burden of proving 
that the money -advanced on the mortgage 
of 1898 was not borrowed for legal 
necessity should have been laid on the 
judgment-debtors. The lower Appellate Oourt 
overruled this plea and affirmed the order 
of the first Court, refusing to sell the 
property in question. Ooming to this Court 
in second appeal the decree-holder » urges 
two pleas: firstly, that the sons of Parsadi 
Lal, by reason, of their pious duty as 
Hindu sons to discharge their father’s debta” 
not tainted with immorality, are liable for 
the money due to the appellant under his 
decree aud cannot contest the decres-holdor's 
right to kring tha, propertg to- sale ` 
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secondly; it is pleaded that in any case the. 


share of the father alone, or what would 
have been the share of the father alone, 
or what.would have bean the share of 
the father on a partition between himself 
and his sons is liable under the decree 
and should have been ordered to be sold. 
It will be seen that the pleadings in this 
Oourt’ involve a considerable amplification 
of the case set up before the lower Appellate 
Court; but I have allowed: the case to be 
fully argued on the pleadings as stated. 
With regard “to the first plea, the appel- 
lant relies in the main on certain older 
‘decisions of this Oourt, the substance of 
which > is in effect summed up in the 
Full Bench case of Pem Singh v. Partab 
Singh (1). There are propositions of law 
laid down in this ruling, and in two 
older cases of this Court therein referred 
to, which do, on the face of them, support 
the appollant’s . case. I should bə pre- 
pared, if necessary, to go into the facts 
of this case and of. the cases therein 
referred to, to show that they are dis- 
tinguishable from those of the case now 
before me; but the real question is whether 
all the propositions of law laid down in 
this case can now be accepted as authority 
in this Court, in view of the trend of recent 
decisions, and more-particularly of that of the 
majority of the Full Bench in Ohandra 
Deo Singh v. Mata Prasad (2). There are 
two principles of Hindu Law involved, 
and it was pointed out as long ago aa the 
case of Nanomi Babuasin v. Modhun Mohun 
(3) that it is not easy to lay down the 
precise limits of their respective operation. 
The pious duty of Hindu sona to pay their 
father’s debts not tainted with immoralityseems 
to be invoked in some cases in 9 manner 
destructive of the entire principle of the 
joint ownership of father and sons in 
respect af the whole family property. It 
seems of little practical use to lay down 
that a Hindu father cannot alienate even 
his own undivided share [Vide Kali Shanker 
v. Nawab Singh (4)] in: the joint’ ancestral 
‘family property, if he can at any moment 
‘goll or mortgage the whole of this property 


14 A. 179, A. W. N. (1802) 49 
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for cash down, and the gons can only get 
rid, of the alienation, assuming the money ` 
not to have been used for immoral purposes, 
by re-paying. the entire consideration to the 
vendee or mortgagee. It must be remem- 
bered that there can be no logical distinc- 
tion between alienations by way of sale 
and alienations by way of mortgage, so 
far as the application of this principle goes. 
This is strfkingly illustrated by the -deci- 
sion of the Oalontta High Court in Koer 
Hasmat Rat y. Sundar Das (5) where a sale 
of joint ancestral family ptoperty for cash 
down was only set aside at the instance of 
the vendor’s song, conditionally on the re-pay- 
mant of the consideration. I conceive that 
a practical check of no small value is 
imposed on the dealings of a Hindu father 
with the joint family property in his hands 
by the principle laid down by this Oourt 
in Ohandradeo Stngh’s case(2), simply because 
money lenders will not advance large sums 
without security. If the decision in Ohan- 
dra Deo Singh’s case(2) is sound, it must logi- 
cally rest on the principle that when 4 
money lender offers cash consideration. 
to the .father of a joint Hindu family in 
return for an alienation by way of sale or 
mortgage of joint ancestral family property 
in his hands, he is asking the father to do 
something which the latter has no right 
to do; except for family necessity. The 
principle involved in Ohandra Deo, Singh's 
case (2) has been applied in various subse- 
quent rulings of this Court.- I'am content to 
refer to the casea of Bhagwati Prasad 
v. Ganga Prasad (6) and Gaya Prasad 
On the 'prin- 
ciples involved in these rulings 1 am 
satisfied that the appellant cannot succeas- 
fully contest the decisions of the. Courts 
below, in so far as they have refused to 


direct the sale of the whole of the property 


involved in the decree obtained against Par- 
sadi Lal alone. . 


I now paas on to the other point fakon ot on 
behalf of the appellant. This is based on 
a principle totally distinct from that’ of the 
pious duty of thesonstd discharge their father’s 
debte. The primbiple involved is that which 
has been spoken óf by their Lordships of the ° | 
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Privy Council as -theo “ seizable character 
of an undivided share in-the joint property.” 
It is obviously necessary, in order to.avoid 
confusion of thought, to keop this principle 
wholly separate from the other principle 
regarding the liability of the sons in respect 
of their pious duty on which the first 
part of the appellant’s case is besed. For 
instance, if the proceedings in the present 
cago had continued in the life-time of 
Pamadi Lal and had ended in an suction- 
sale of the mortgaged property, no objection 


im the meantimo being taken by the sons in 


execution, that sale would, on the findings” 


of fact recorded in this cade, have been so 
far binding on ‘the sons that they. could 
not have set it aside without paying the 
. entire mortgage-debt. Fhis, however, 
would be by reason of the operation of the 
former of the two- principles already dig- 
cussed. Fhe alienation sought to be set 
aside in this hypothetical case wonld no 
longer be Parsadi Lal's mortgage in the 
year 1898, but an alienation by way of sale 
in satisfaction of the decree passed on the 
said mortgage, and the mortgage, with this 


subsequent decree thereon, would haye be-~ 


come an antecedent debt in respect of the 

aliénation by way of sale. In the. present 
- case Parsadi Lal died after the final decree 
for sale hhd -beep ‘passed, but before any 
steps by way of execution of the said-decree 
had been taken. Now in the Privy Council 
cass which I quoted just now, namely, that 
of Suraj Bansi Koer v. Sheo Prasad Singh 
(8) thore had beenan attachment of the 
joint family property in the life-time of a 
Hindu father in execution of a decree upon 
a mortgage executed by him. The proceed- 
ings in that case were prior to the Transfer 
of the Property Act (IV of 1882). and 
apparently the property could not be sold 
without previous attachment. Their Lord- 
ships held that by reason of thir attachment, a 
chgrge had been created on the property so 
attached to the extant of the Hindu father’s 
undivided share and interest in it, and this 
charge could not be defeated by his death beforo 
the actual sale. This maling was applied and 
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there had been an ‘attachment. It has been 
contended with ingenuity on behalf of the 
appellant that, inasmuch asan attachment 
is not required before a property is brought 
to sale under a mortgage decree, the effect, 
either of the preliminary decree for sale or 
of the final decree passed against Parsadi Lal 
in his life-time, must be held to be analogous 
to that ‘of an attachment. Thére is one 
obvious distinction to be drawn from the fact 
that a decree in itself is notice to no one 
except to the parties concerned, whereas dn 

_hbtachment is a notice to the actual owners 
of the property attached, whoever they may 
be, if not to the whole world. If there had - 
-been in the present case some proceedings in 
execution, as for instance, a sale proclamation 
in the life-time of Parsadi Lal, there might 
perhaps be ground for applying the principle 
laid down in Suraj Bann’s case (8). To accept 
the appellant’s contention, on the facta of. 
this case as they stand, would be equivalent 
to holding that a decree ina suit to which 
Parsadi Lal’s sons were not parties would 
have an effect on their interests in the proper- 
ty made the subject-matter of the decree. - 
This seems'to me in itself an unsound princi- 
ple and I can find no authority for extending 
the principle laid down in Suraj Banst’s case 
(8) so as to cover the facta of the case now 

. before me. If the sons had been impleadeil 
as parties to the suit brought by the present . 
appellant on his mortgage, they could have 
set up in defence to mach a suit the very 
pleas which they are now urging against the 
proposed order for sale; and on the principle 
governing the decision in Gaya Prasad v. 
Raghunath Rai (7), they could have success- 
fully m#intained these objections upon the 
facts found in the present case. I do not 
think that they should be in a worse position 
merely because they were not impleaded at 
all in the mortgage suit. For these reasons 
I am of opinion that this appeal cannot be 
sustained. It is accordingly dismissed with 
costs including fees on the higher scalo. 


followed by this Court in Bek/éawar Singh v. ` 


e Brij Mohan Lal (9). The point in both these 
“ nasan scoms*to me to turn on the fact that 
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CALCUTTA HIGH COURT. 
Omir Rora No. 29 or 1914. 

March 81, 1914. 
Presnt:—Jnstico Sir Asutosh Mookerjeo, KT., 
and Mr. Justico Boachcrott. 

Kumar SATISH KANTA ROY AND OTHERS 
` DR ORER- ROTT E 


TUFAN HULLIOK Moraig 
AND ANOTHER—JUDGMENT-DEBTOR— 
Opposrrm Panties. 

Bengal Tenancy Act (VII of 1885), sa. 170, el. (3); 
178, cl. (8)(d)—Landlord and tenaat—Non-transfe able 
holdtng—-Mortgage of portion, if operates an forfeiture 
—NLiortgagee, if entitled to make deposit to meront sale 
of holding in esecution of tent decree—-Passing af Act 
and commencement of Act, difference betioeen—Contract 
of tenaacy made after paming af dct but before com- 
saancement, effect of. 

Even if a holding is non-transferable, tho transfer 
of only a portion thereof does not operate as a for- 
feiture of the 

7 Durga Prasad Sen Y. Doula Gases, 1 C. W. N. 160; 
Sheikh Goraffur Hoessein v. Dablish, 1 0. W.N. 162, 
relied upon. 

Therefore, tho mortgagoe of a portion of a non- 
transferable holding has an interest in ‘tho holding 
which, if the holding is sold in execution of a rent 
doores, would be voidable within, tho meaning of sec- 
tion 170, sub-section (8) of tho Bengal Tenancy Act. 

Jugal Mohini Dam v. Sri Nath Chatterjee, | Ind. Oas. 
477; 12 O. L. J. 009 and ChowdAury Mahadso Perehad 
v. Sheikh Pachkari, 13 Ind. Cas. 041; 16 0. W. N. 622, 
relied upon. 

Oonsequontly.such a nt ed is entitled to g: 
posit money under section 170, sub-section (3), to 
prevent tho sale of the holding. 

8ub-seotlon (8) of section 178 of tho Bengal Ten- 
ancy Act, réfers to contracts made after tho passing of 
the Act, that is, after March 14, 1885, and not those 
made after the oommenoomont of the Act. - 

Thercforo, a contract of tenancy executed between 
those two dates cannot be treatod as operative in so 
far as it takes away the right of the rayat to transfer 
his hol in aocordance with local usage, under 
clauso (d) of sub-soction (8) of section 178 of wao 
Act. 


Rale in | the matter of | Rent Execution 
Case No. 503 of 1913 of thé First Munsif’s 
Court at Khulna. 


Babu Jadu Nath Kanjilal, for the Peti- 
tioners. <‘ 


Babu Sharat Chandra ‘Boy dohir and 
Dhtrendra Krishna Roy, for the. Opposite 
Party.” 2 

-JUDGMENT. We are invited ` in this 
Rule to set aside an order under section 
170, sub-roction (3), of the Bengal Tenancy 
Aot: The - petitioner in execution of a 
decree for arrears of rent, obtained against bis 
registered tenant, was about to bring the hold- 


of 
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s bad 


ing to sale when the» present opposite party 
applied to the Court for leaye to make 


.& deposit under sub-section (3) of section 


170 on the allegation that he had taken 
a mortgage of a portion of the holding 
on -the 13th May 1907 and that if the 
sale took place his interest, as mortgagee, 
would be voidable therenpon. ‘The Court 
below has “ granted the application and hag 
permitted the opposite party to make the 
deposit. The Court has further declared 
that the present petitioner decree-holder 
would not, by acceptance of the money 
deposited by the opposite party, be bound 
hereafter to treat him as a tenant-of the 
holding. In so far as this latter declara- 
tion is concerned, the applicant under section 
170- has taken no exception and the landlord 
decree-holder doss not complain of it, 
Consequently we are called upon to consider 
only that portion of the order which allows 


the alleged mortgagee to make the de: 
posit. 
On behalf of the Jantlord it lms been 


contended with reference to the terms of | 


the contract of tenancy, dated the 7th 
April 1885, that the holding was non- 
transferable, that the mortgage set up by the 
opposite party was invalid and that con- 
sequently the latter had acquired no interest 
voidable on the sale within the meaning 
sub-section (8) of section 170. In 
support of this view reférance has = 
made to the cases of Thomas 
Syed Hossein Ali Khan (1) and Tinia 
Mohan- Tagore v. Durga Dube (2). We are 
of opinion that this contention is fallacious 
and must be overruled. 

` It is “well settled that -oven ifa holding 
is non-transferable, the transfer of only a 
portion thereof does not operate as a 
forfeiture of the tenancy; Durga Prasad 
Sen v. Doula Gases (8), Sheikh Gosagfur 
Hosæin v. Dablish (4). Consequently, even 
if we assume for a moment .that thig 
holding is non-transferable, notwithstandmg 
the mortgage set up by the opposite party 
the tenancy still subsists and the landlord | 
is not entitled to eject tho mortgagee as 


a trespasser. ‘Indeed the mortgagee ig 
1) 6 ©. L. J. 001. ki 
2) 10 0. W. N. 488. è p 
3) 1-0. W. N. 168. e 
(4) 10. W. N. 182. - 
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not. in possession at. all ; the mortgagor 
atill occupies the land, and is responsible 
to the landlord for payment of rent. It 
cannot - reasonably be argued that the 
mortgagee has no interest in the holding. 
As between the mortgagor and ‘thé mort- 
gagee no question of the authority of the 
mortgagor to execute the mortgage could 


possibly arise by reason of the doctrine of, 


estoppel. In so far a# the landlord is 
concerned he is not entitled to treat tho 
tenancy as forfeited; he cannot come into 
‘direct contact with the mortgagee so long 
as the tenancy subsists. Weare, consequently, 
of opinion that the mortgagee has an interest 
in the holding which jf the intended sale 
takes place would be voidable within the 
meaning of section 170, sub-section (3), of 
the Bengal Tenancy Act. The view wo 
take is supported by the cases of Jugal Mohini 
Dasi v. Sri Nath Ohaiterjee (5) and Ohowdhury 
Mahadeo Pershad v. Sheikh Pachkari (6). 

But reliance has been placed ,on behalf 
of the -petitioner upon the terms, of the 
contract between the parties and it has 
been argued that under that contract not 
only is the holding non-transferable, but 
even auattempt by the tenant to transfer 
his interest in the tenancy in whole or in 
part operates as a forfeiture and the 
lfndkord becomes entitled to re-enter upon 
the property. In our opinion ib is not 
necessary to examine the legal effect of 
the contract of tenancy because as it was 
executed on the 17th July 1885, under 


section 178, sub-section (8), clause (d), of- 


the Bengal Tenancy Act, it cannot be 
treated as operative in so far as it takes 
away the right of fhe ratyat to transfer his 
holding in accordance with local usage. 
Jt was argued, ‘however, behalf of 


on 


the petitioner that as the Bengal Tenancy ; 


Act, though passed on the’ 14th March 
1885, came into force on the lst November 


1885, the terms of this contract, made on 


the 17th July 1885, are not affected by 
the provisions of section 178. This con- 
tention is obviously fallacious. Sub-seotion 
3 of section 178 refers to contracts made 
after the passing ofthe Act, that is after 
the 14th March 1885. A reference to 
soctiqn 1, sub-section 2, indicates the dis- 
tinction betareer the paaging of the Act 


| 
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and the commencement of the Act. The 
date of the commencement of the Act. is 


the date in which it oomes into force by 
reason of notification issued on the authority 
of the Local Government. The contract 
in this case is consequently within the 


_Ineanirg of the rule laid down in section 


178. 

We are of opinion that the Court below 
has correctly held that the mortgagee was 
entitled to apply under section 170, sub- 
section (3), of the Bengal Tenancy Aot. 
The result- is that this Rule is discharged 
with coste. We assess the hearing fee st 
one gold mow. 

Ride discharged. 





MADRAS HIGH COURT. 
Ap2eaLs-Nos, 189 axp 210 or 1910, 224 AND 6 
225 ov 1911. 

December 12, 1913. 
Present:—-Mr. Justice Miller and Mr. Justice 
Sadasiva Aiyar. 

In Appmats Nos. 189 or 1910 arp No. 224 or 
1911. 

“ABDUL RAHTIMAN NACHIYAL— 
APPRLLANT——DHFRNDART 
tersus 
IN BOTH 
MIRATHAYAR AMMAL AND otyers— 
PLAINTIMH AND Derenpaxts Nos. 3 to 13— 

F RasponDENTS. 
Ix Appeats Nos. 210 or 1910 AND 
225 ox 1911. 
MUHAMMAD NURDIN MARACAYER—~ 
A Derenxpant No. 13— APPMLLANT 
VETE UE 


IN BOTH 
MIRATHAYAR AMMAL AND vTHars— 
Partiprs de Derespnanrts Nos. 1 amp 8 to 12 


— RESPONDENTS. 

Benami transactions—Resuliing trust —Presumption 
when property purchased in name of wije ahd daughte: 
—Gift—Presumption, how sebutied— Muhammadan Law 
—Giyt of andimdad share 

A benami purchase is in the nature ofa resulting 
ila ayo io paron, from whose funds tho 
purchase is made. 

Where a Muhammadan purchased properties in the 
name of his wife and daughters, thore is a strong pre- 
sumption that thoy wore ntendod as gifts to thom aud 
the burden of proving thé contrary hes én the person 
who asserta it, Whero it is proved that the funds ont 


~ of which the properties wore purchased were all” his 


and that he treated all the properties and the income 
+ 


ABDUL RAHIMAM NAOHIYA 
derived therefrom as his own by Aoife th 
own acoounts and ostensibly appoaPht, tet 
publio as the owner, the presumption of By 
from the title-deeds is rebutted. 

Thero cannot be, under the Muhammadan Law, ù 
gift of undivided share in immoveable property, as 
auch dhare is not capable of actual physical posses- 
sion. 

Fakir Nynar Muhamed Rowther v Kandasawini 
Kulathe Vandan, 14 Ind. Oas. 993, 36 M. 120, fol- 
lowed. 


Appeals against the preliminary and int 
decrees of the Court of the Subordinate 
Jadge of Nogapatam, ‘in Original Suit No. 
15 of 1908. 


Mr. T. Rangachariar, with him Alr. 8. Fava- 
dachariar, for the Appellant. 


Moss. S. T. Sreanioasa Gopalucliari, T. R. 
Ramachandra Aiyer, Ryrn Numbiar, T. R. Ven- 
kalarama Sastii and Viswanatha Sasi i, for 
the Respondents. 

JUDGMENT. 


Mitisr, J—I have read my loarnod 
brother’s judgment and I entirély agree 
with the view taken by him of the evidence 
in regard to the different items of property. 
While the barden of proving - that :the 
. houses and land in dispute belonged tọ 
Mahomed Ghouse Maracayer and not to 
‘the persons ‘in whose names the title-deeds 


ntand is upon the plaintiff, I agree that the” 


plaintiff has discharged the burden in this 
case. There seems to be no doubt that the 
bulk of fhe papers and accounts left behind 
him by Mahomed ‘Ghouse had come into 
the hands of the defendants and it is aafe 
to presume that if they contained anything 
favourable to the defendant’s case, they would 
have been praduced. In the letters ye have, 
there is nothing to suggest that homed 
Ghouse was making gifts of houses or 
land to his wife or to his daughters. Ex- 
hibit B9 in which reference is made to 
the acquisition ‘in the names of the children’ 


suggests strongly that that was not g0 : 


the letter is a private communication 
between Mahomed Ghouse and his 
aor-in-law and if he had made gifts of the 
houses in Negapatam to his wife and 
children, it is to be expected that he would 
have said so in such a letter when referring 
to the property. But nothing of, the sort. 
‘appears in that or any other letter which wa 
have in evidence. 

I quite agree “with my learned brother's 
view that the plaintiff need not prove t 

J 6 


own “ 










suggestion that he was gait acting a8 & 


prudent trader according to his lights in ' 


placing a good deal of hia property in the 
names of members of his family; and in 
the absence of anything in his letters. to 
show that hé did not intend to retain the 
ownership of* the houses and lands in dis- 
pute, I find no difficulty in accepting the 
evidence afforded by the facts that the 
money was provided by him, that the rents 
and profits of all the. property were collected 


“by his agents,and brought to one account 


and that was his account, and that there was 


no seperate account for the protita which are © 


claimed to have belonged to Muthukanni 
or her daughters as sufficient proof of a 
series of benamt transactions. which might 
perhaps have prevailed to deceive a person 
unable to have access to 80 much evidence 
as tho plaintiff, has succeeded in putting 
before the Court. .As to the moveables I 
agree with the estimate of value arrived 
at by my learned brother and I agree with 
the decree which he proposes to make. 
Sapastva Arrar, J.—These are four çon- 
nected appeals arising out of Original 
Suit No. 15 of 1908 on the file of the 
Subordinate ` Judge’s Court of Negapatam. 
Appeal Suits Nos. 139 and 210 of 1910 have 
been filed .against. the preliminary degree 
in a pertition suit among Muh 
and Appeal Suits Nos. 224 and 225- of 


. 1911 out of the final decree in that same 


suit. First defendant is the appellant in 
Appeal’ Suit No: 189 of 1910 and in 
Appeal Suit No. 224 of 1911. Thirteenth de- 
fendant is the appellant in the two other 
appeals. 


The facta have been clearly and E 


tively set out in the very careful judgment 
of the Subordinate Judge and it is unneces- 
sary for me to mention thém in detail. I 
shall, therefore, merely state the importaft 
facta. Mahomed Ghouse Maracayer, who 
traded ‘under the style of Ma Mu, died on 
the 22nd October 1904, leaving large pro- 
perties. The plaintiff is hia widowed sister 
and fhe defendants Nos. 1 to 8 aro his. 
ie by his wife MuthukaffMi who diede 


a few weeks before him. He carried ona 
5 “irade in Penang ane? places near 
1889" -till his death. The? 


Na a 


: Muthakanni, 
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immoveable properties mentidned in part 2 of 


- that case ; but having regard to the practice 


schedule 2 of the plaint and the moveablds -of tradera-in India as set ont by Mr. Mayne 


in pert 1 of the dame schedule belonged to him” 
at his death according to the plaintiff’s case. 
According to the case of defondanta Nos. 1 to 
3, except items Nos. 1 to b and the portion 
of item No. 28, the rest of the immoveables in 
this part 2 of schedule 2 belonged to Mahom- 
ed Ghouse’s deceased wife, | Muthukanni, 
partly and partly to herself and to her three 
daughters. The contesting defendants relied 
mainly on the title-deeds of these proper- 
ties standing in the name of Muthukanni 
or in the names of. herself and her three 
daughtera. One ‘document, Exhibit 21, 
relating to item No. 8 stands in the names of 
of Ist defendant's daughter 
and of 8rd defendant'a daughter. The 2nd 
issue. in the suitis “ whether Muhammad 
Ghouse deceased purchased items No. 6 to 18- 
and 19 to 22 and 3 esky in item 23 of 

part 2 of schedule 2 in the name of his 
wife, Muthukanni deceased, and daughters, 
' defendants Nos. 1 to 8, with his funds and 
banami for. him, and were they. in his enjoy- 
ment as such P” 


_ Ooming to the dispute about EIS 
the lst defendant contended that none of 
the moveables -mentioned in part 1, schedule 
2 of the, plaint were left by Mahomed 
Ghouse Maracayer*(1at defendant’s father) at 
his death, while plaintiff and defendanta Nos. 
2 hnd- 3 contended that those moveables 


> were 80 left by him, defendants Nos. 2 and 


8 throwing the blame for the suppression 
of those moveables on their elder sister (lst 
defendant) and claiming their shares in 
those’ moveables from the Ist defendant. 
The first issue_in the case relates to 


inchis Hindu Law (ept- quotations from - — 


which -appear in paragraph 5 of tho judg- , 
ment of the Subordinate Jndge), and 
having regard again to the well-known 
custoni among the Maracayer merchants of 
the Tanjore Distriet which is spoken to by. 
the plaintiffs Ist witness in the very first 
sentence of his cross-examination by the Ist 
defendant's Wakil, the heaviness of the 
burden of proof should not be exag- 
gerated in this case. When benams transac- 
tions are in question, the difficulty and 
anxiety felt by the tribunals in arriving at 
the truth are,-no donbt, greatand one is 
tempted to wish that the Legislature strictly 
enacted that aá man who-puts his properties 


‘in the name of another and even creditors of 
-his who lend him moneys after the date of his 


-quent creditors of their principals. 


the dispute about the moveables and “is as . 


lama — 


“ Whether the deceased Mahomed ` Ghouse 
Maracayer left any and what moveables P- 
< Who are in possession of the same P?” 


< So fafas regards item 14 of the immovo-’ 


ables, the 12th-defendent’s claim to that 
property was allowed by the lower Court 
ehl ihat property is not involved i in these 


. appeals. 25 
I shall consider briefly each ab the two 
eimportant jesnoa’ 1 and 2 abovo set \ out. 


Tho burden of prpving that proportios 
standing in the nams of A really belong to 
è B is, uO doubt, on the person who sets up 

. Sos 


a i 


\ 


so putting properties in another’s name shall 
be absolutely estopped from setting up tha 
benams nature of the transactions. I am not 
even sure that, in the long run, the gain ts 
“the community by the promotion of honesty 
and character among ita members-'may not 
out weigh the injury done to individuals by 
benamsdars taking advantage of such legisla- 
tion to cheat their principals and the subse- 
But 
Courts of Equity under the influence of 
ominent Lord Chancellors have allowed the. 
circumvention of even the Statute of Uses (by 
the device of uses upon uses) and I find that 
the Privy Council have accepted benamr 
transactions as necessary evils and even the 
Indian Legislature in sections 81 and 82 of 
the Trust Act has recognised benamt transac- ` 
tions as enforceable against the ostensible 
owners of the property. When law was too 
harsh, primitive and technical, and when law 
and oquity were different and in some res- 
pects even antagonistic systema, tho tricks or 
devices by which equity cheated or (to use 
the usual milder word) “avoided” the law 
might have been necessary. A benams pur- 
chass was held in equity to give rise toa 
resulting trust in favour of the person with 
whose purchase-money the property was 
purchased in-the name of another. It may 
be that in England such purchases were not 
nocossarily or in the majority of carea tonde - 
in contemplation of fraud, prosont or future, 
and go English Courts of Hynity might have 
been justified in creating a resulting- trust 
* 
e 
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in such cases. But in India, the countenance 
given to benam; transactions by the Court 
and the Legislature has been probably pro- 
ductive of at leastas much -evil as good, 
especially as whilein English Law the excep- 
tions to the rule of resulting trust were 
numerous including the presumption of 
_ advancement if the purchase-deed stood in 
the name of wife or child (whether legitimate 
or illegitimate); the exceptions ara much 
narrower in India. Of the five kinds of result- 
ing trusta favoured by Equity (See Chapter 
4 of Snoll’s Equity), it seems to me to be 
advisable for the Indian Legislature to 
abolish the first kind (namely, that resulting 
from benami purchases) and to treat’ such 
purchases as conferring titles on the ostensi-_ 
ble beneficiaries under the title-deeds. But 
as the law stands at present, Courta of justice 
have to recognise benamt transactions as valid 
and to treat one who purchases property for 
his own benefit in the name of another as the 
_real owner of the property, though the law 
requires, no-doubt, strong proof on the point. 
In cases of benams transactions, me 
most * important considerations are 
from whose pocket did the purchase-mone 
come for the purchase of the property ; e 
do the circumstances show that the purchase 
was intended for the benefit- of the person 
whose money was paid ; (c) who has been in 
possession of the property purchased and 
who-. has been in the enjoyment of its 
profite P 
The’ learned Subordinate Judge hag, as I 
said before, dealt fully with the evidence in the 
cane and I accept almost wholly all his 
observations, notwithstanding the dejailed 
criticisms of the judgmentand the discussions 
of the material portions of the evidence by the 
learned Vakils for the appellant. ' 
two points, the learned Subordinate Judge 
has stated the effect of the evidence rather too 
.strougly. For instance, he says in para- 
graph 6 of the judgment that the letters 
` B series “contain clear indicatiohs that he, 
Mahomed Ghonse, apprehended risk of failure 
in his trade at Penang and his consequent, in- 
solvpnoy’ ’ and that Exhibit B “affords ‘conclu- 
sive evidends of his contemplation of his 
insolvency in his trade.” I do not think that 
the letters are written in such’ as despondent 
tone, though they do indicate that Mahomed 
(thouse Maracayer Had an intention to screen 
a most of the properties purchased in the 
es 


On one or 


Tanjore District with On fonds from tho 
knowledge of his orgditors, especially the 
Nattukkotteai Chetti firm trading 
style of T. A. which was his principal credi- 
tor. In Exhibit B9 written from Nega- 
patam to his son-in-law, Asana Maracayer, 
(now deceased), he writes — You,” (te, 
his son-in-law) need not tell the Chetti that we 


are purchasing properties here. I have 
borrowed Rs. 550 here giving ‘some 
other account.” All these properties ” 


(that is properties in the Tanjore District) 
have been purchased only in the namo of 
the children.” Thus Mahomed Ghouse Mara- 
cayer was capable of trying to conceal the 
truth from his creditors. His cloth trade 
was sometimes flourishing and sometimes 
not, and he was never free from debts (See 
P. W. No. 10 and P. W. No.1), though his 


‘position was never so bad that he could 


be said to have feared insolvency asa pro- 
bable contingency. All that appears is 
that he wanted to have some property to 
fall back upon in his native District of Tanjore 
(especially house property in Negapatam) 
as there might be a probability (though it 
may be a remote probability) of loss in his 
cloth trade. 

So far as house properties items 19 and 
20 are concerned which were purchased 
under Exhibits 4 and “20 in 1895, the 
evidence is overwhelming that they were 
purchased not, only with Mahomed Ghouse’s 
moneys but for his benefit in the names of 
his wife, Muthukanni, and 

hters. As regards items Nos. 11, 12 and 

18 (title-deeds Exhibits 18, 19, 15 and 17 
standing in the name of ‘the wife slone), 
the evidence as to the source of funds is 
very meagre but they all have beon dealt 
with along with the other properties -as 
Mahomed Ghouse’s properties, the rents and 
profita are entered in his day-book, Exhibit M, 
which ia described as the day baok of Ma Mu 
(the trade Vilasam of Mahomed Ghousd 
Maracayer), though his wife’a name appehrs 
in the pagos of the book; and | the 
Municipal scavanger foo receipts. and toll 
receipts and the houge rout receipts, eto., all 
stand in Mahomed Ghonso Maracayer's 
name (ase N sorics, L seriea and F 
series). Sofar as the itoms Nos. 1 to 10, 15 
and 21 to 23 are concernèd, the pviderice 18 
very strong to show that the purohaso-mêheys 
came from Mahomed Ghouse’s fund and that 
- 6 e 
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the rents and profitas were received hy hia 
agents and entered inhis accounts. As regards 
items Nos. 17 and 18, the 2nd -defendant 
(and her husband the 18th defendant) set ap 
that item No. 17 belonged to 2nd defendant's 
deceased 2nd husband, Rasnlalla (Irsalla) 
Pichai, that -item No. 18 was obtained on 
mortgage in the names of Muthakanni and 
Irsalja Pichai and that item No. 17 and half 
of item No. 18, therefore, belonged to Irsalla 
Pichai and not to Mahomed Ghouse Mara- 
cayer at all. No title-deeds ate produced 
` en either side, but the entries in the day-book 
M. (see eniries in page 29 of the 10th and 
15th May 1899), the Municipal receipt N8, 
the rent receipt N14,. the plaintiffs 
evidence taken on commission and the other 
probabilities and circumstances referred to 
by the Snbordinate Judge prove that 
Mahomed Ghouse was recognised as the 
owner and was in possession of these proper- 
ties alao by receipt of profits jast as he was 
recognised as owner in possession of the other 
properties. The 13th defendant’s Appeal No. 
910 of 1910 is based (as regards the immove- 
ables) on almost the same contentions as the 
lst defendant’s Appeal No. 139, except that 
there are contentions added in No. 210 in 
reapect of these items Nos. 17 and 18 which I 
have now dealt. with and in respect of one vels 


of land included in plaint item No. 23(4 velie) 


which I shall now deal with. 

As regards this one veli, the special con- 
tention of 2nd defendant is that it was gifted 
to her by her father in 1895 .at her third 
marriage. There is no proof that possession 

- was given to her of this one vel and though 
the gift may not be invalid, as being the gift 
of an undivided one veli out of a block of 
one veli and odd in the absence of proof as 
to the donor’s having placed the donee in 

` poasession, such a gift is clearly. invalid 
under the Muhammadan Law [see Fakir 
N Mulfamed Rowther v. Kandasamy 
K u Vandan (1)]. That his wife and 
his three daughters and tho husbends of the 
three daughters [the 2nd daughter (the 2nd 
defendant) was married thrice and died 
during the pendency of*sthe suit] had no 

‚properties worth. mentioning of their own 
in clear ftom the evidence. The profita of 
all the properties, whether in the name of 
his gife 8r the’ names of hir wife und 


(1) 14 Ind. Cas, 008; 85 H. 120 at p. 128, ay 
e “ x 
7 e ° 
e . 


danghters or the names of his wife and hir. 
granddaughters or in his own name, have all 
been as standing in the same footing in his 
accounts. I have no hesitation, therefore, in 
finding with the learned Subordinate Judge 
that items No. 6 to 18, 15, 19 to 22 and that 
portion of item No. 23 which is claimed to be- 
long to Muthukanni and her daughters all 
belonged to Mahomed Ghouse at his death, 
though they were purchased in the namea of 
his wife and daughters, wife alone or of his 
wife and granddaughters. As regards item No. 
16, I agree with the Subordinate Judge that 
though plaintiff by mistake mentioned it as 
having been purchased in the name of 
Muthukanni, it was really Mahomed Ghoune’s . 
family dwelling-house belonging to him at 


' his death. None of the daughters, (defend- 


ants Nos. 1 to 3) nor either of the surviving 
sons-in-law, (4th and 18th defendants) 
entered into the witness-box to contradict 
the strong oral and documentary evidence on - 
plaintiff's side. The mere fact that 
Mahomed Ghouse kept up in Exhibit 28 the 
mask:-of his wife’s and daughters’ ownership 
as regards one of these properties in dispute, 
the fact that he did the same in Exhibit 8, 
the day before his death as regarda another 
property of his, the fact that plaintiff. herself 
in Exhibit 35 acknowledged the daughter's 
righta:in the latter property in order to 
escape inconvenience in drawing deposited 
moneys out of Court and in order to defraud 
a woman, Kathiya Bibi, who set up rights 
as widow in Mahomed Ghouse’s properties 
and against whom plaintiff and defendanta 
Noa. 1 to 8 acted together, these facts do not ont- 
weigb the really strong evidence on plaintiffs 
side showing that the disputed immoveable 
properties all belonged to Mahomed Ghouse 
Maracayer at’ bis death. 

Coming now to the question of moveables, 
part I, achedule 2 to the plaint describes the 
moveables under three heads. Under the firat 
heading are entered jewels in gold and a 
gold-nugg&t, the second: heading containa 
silver vessels and the third heading describes 
vessels and furniture dnd cattle. The total 
value of the gold jewels and nugget ir given 
as Ra. 17,700, of the silver vessels as Ra. 545 
and of the furniture, otc., as Rs. 4,968, 
The oral evidence on thia point consists of the 
plaintiffs evidence taken on Commission and 
the evidence of plainitf’s Ist and 12th 
witnesses, There is’ probably- exaggeration e 

e e 


. 
Vol. XXIV] 


TBAID ULLAH KHAN ft. NAJIR HURAIN KHAN. 


in the oral evidence as regards the value of 
the moveables, but seeing that the lst-defend- 
ant sudaciously denied in her -written 
statement the existence of any moveables 
whatever and seeing that there is no evidence 
on the defendants’ side to contradict the 
evidence on the plaintiff's side, we have to 
accept the said evidence, except when it is 
quite clear that it is false or exaggerated. 
Just as the defendanta Nos. 1 to 3 and 18 
have been suppressing the acconnt books and 
the correspondence of the deceased Mahomed 
Ghouse Maracayer, so the Ist defendant is 
keeping back a list of the moveables, a list 
proved by the evidence of P. W. No. 1 and P. 
W. No. 5 to have been prepared inthe presence 
of the said defendanta by P. W. No. 12 soon 
after Mahomed Ghouse Maracayer’s death and 
which list was left with the lst defendant. 
The existance of jewels, eto., worth not lesa 
than Ra. 15,200 is proved by the evidence 
of tbe ` witnesses for the plaintiffs above 
mentioned, that is, witnesses Nos. 1 and 12 and 
the plaintiff herself. That they were left in 
a safe in the house No. 20 in the custody of 
st defendant and that lst defendaht is still 

in possession of the house are -also proved 
by the evidence. The finding of the Subor- 
dinate Judge, therefore, that lst defendant is 
the party liable to account for those move- 
ables seems to me to be correct.. As regards 
the value of a golden watch chain left by 
Mahomed (house Maracayer, 
describos ita value arn Re. 850, whereas P. 
W. No. 1 who is plaintiff's own son-in-law says 
that it was worth only Ra. 200. Again as 
to the silver veaaels, the plaint describes 
them as worth Rs. 540, whereas the plaintiff's 
lst witness values them at Ra. 740 and 
plaintiff's 12th witness at Ra. 500. Again 
as regards other moveables, the _ plaintiff 
values them at Ra. 4,968, while plaintiffs 12th 
witness values them at about Rs, 4,000. 
Plaintiff's lst witness gives the value of 86 
Andas at Re. 1,500, whereas the plaint itself 
values them at Rs. 700 or (with the Satta- 
ras) Ra; 800. Taking the lowest values out 
of those given in the plaint and in the oral 
evidence, the moveables seem to be worth 
about Rs. 19,700 (Ra. 15,200 as the value 
of the gold:jewela eto, Ra. 500 for silver 
veasela etc., And Rs. 4,000 for the other 
moveables). In the result I would modify 
decree passed in the suit by allowing to 
plaintiff andeto- defendants Nos. 2 and 8 the 


the plaint` 
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values of their shares in the moveables as 
against lst defendant on the basis that the 
said moveables are worth Rs. 19,700 instead 
of Re: 28,218, the value put upon them in 
the plaint and hy the learned Subordinate 
Judge. 

In other respects “fhe decrees will be 
affirmed. The lst defendant will pay plaintiff's 
costs in Appeal No. 189 of 1910 and Appeal No. 
224 of 1911 (one set), while the 13th defend: 
ant will pay plaintiff's costa im Appeals Nos. 
210 of 1910 and 225 of 1911 (one set). Tho - 
other parties will bear their respective corte 
in the appeals. ; 

3 Decree partly modifiad. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rant Apprat No. 58 or 1913. 

F January 8, 1914. | 
Present:—Mr. Kanhaiysa Lal, A. J. O. 
UBAID ULLAH KHAN—Dkrranpanr— 

: gh 


NAZIR, HUSAIN “KHAN—Piaurrere- 
RESPONDENT. 

Profita, suit for—Ziladar and Bhahna exgaged for 
making collechons of rent, whether lambardar entitled 
to semuneration pd to—Lambaniari fee, title of 
lambardar to claim expenses of collection sm addition to 
—C osts of collection, reasonable, fo Ue alloned—Account 
booka, lambardar's failure to produce, effect o—Onns of 
proving actual collections. 

A lamba: dar is entitled to tho expenses of collec. 
tion in addition to his lambardai: fee, which is award- 
able to him under seotion 144 of the United Provincer 
Land Revenue Act, ns a remuneration for his labours. 
The feo is not mtended to recoup him for the expenses 
incurred by him in making the collections, managing 
tho village and safoguarding the interests of his oo- 
sharers. He is entitlod to claim a reasonable sum 
for the oort% of collection actually incurred by him 
and for the costa af necessary litigation, e. Y., in suig 
for rent or ejecting tenants. 

jarwa Sadik Husa Khan v’ Hafir- ul-Rahman, 6 0. 
O R9, referred to. 

A lambardar failing to produce his acoount-booka 
18 not entitled to claim s reduction in the groes rental. 
The onus of proving the ecifal collection Hes on him. 

Appeal from the decree of the District 
Judge, Hardoi, dated 2nd June 191% up- 
holding. that of the Arsistąnt Collector, 
Hardoi, dated 28th October 1912. e 

Pandit Gokaran Nath Misra, for the Appel: 


lant. 
` e 
. 
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Syed Wasir Hasan, the oponi, 


“ent, 
JUDGMENT, —This wase suit by kaka 
co-sharer for his share of the profits against n 
lambardar for 1318 to 1319 Fasi. The 
lambardar failed to produce his accounts. 
The Courta below allowed a reduction of 5 
per cent. for short collections of the groas ren- 
tal and of 5 per cent. on the revenue on 
- account of the lambardart fee and gave a decree 
‘for Ra. 284-2-0 to the plaintiff. respondent. 
Tn second appeal it is contended that the 
exponses of collection were not covered by 


for 


the lambardari fea, that the amount allowed’ 


on account ‘of uncollected arrears was in- 
sufficient and that the deduction allowed 
on account of the resa meUnyat plots, 
belonging to the defendant-appellant, was 
inadequate. 

The allegation of the defendant-appel- 
lant was that he engaged a mladarand a 
shahna for making collections of rent in 
this and two other villages. The gross 
rental of the other two villages is not 
ascertainable. The siladar was getting Ra. 10 
per mensem and the ehahna Re. 4 per 
month. The rule, as Jaid down in Mirza Sadik 
Hussain Khan v. Hafiz-ul-Rahman (1), is that 
the Igmbargar is entitled to the expenses of 
collection ineaddition to his lambardari fee, 
which is awardable to him under section 144 
of the U. P. Land Revenue Act, as re- 
muneration for his Isbours. The fee is 
not intended to recoup him for the 
-` expenses incurred by him in making 
the collections and in managing the villago 
` and safeguarding the interests of hia co- 
sharers. He is entitled to claim a reason- 
able sam for the costs of collection actually 
incurred by him and for the costs of necessary 


` litigation, a. g., in suing for rent or ejecting - 


tenants. Section 108, clause 16, of the Oudh 
Rent Act, allowsa lambardar to~ sue for 
village expenses end other dues, and if the 
amount of 5 per cent. allowed ta 
him were considered sufficient to cover hik 
remuverstion as well as his expenses of 
management, he might often have to pay 
some extra expenses Cut of his own pocket: 
The _ failure of the lambardar to produce 
his account books does not entitle him- to 
i claim A reduction in the rental asssssed by 
wee Courts below. “The onus lay on him 


(1) 60. 0. 89. 
e 
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to prove the actual collectiona made “by 


him, and if he wilfully kopt back the 
account books, .he cannot be allowed a 
reduction of mana than 5 per cent. 


granted by the Oourts below for short collec- 
tiona. 

The area of resa milkiyat plots, claimed - by 
the defendant-appellant, was 91 bighas 6 biswar 
1 tswansi, comprising 12 plote mentioned 


“in a Hat filed by him in the Court of first 


instance. | That list was admitted by the 
plaintiff-respondent. The Courts below, 
however, held that only five of these plots 
were held by the defendant-appellant under 
resa so milktyat right and no valid reasons 
were assigned for excluding the remainder. 
The defendant-appellant states that he did, 
not produce the sale-deeds or documentary 
evidence relating to ‘those plots bocause the 


„correctness of the- list filed by him 
was not denied by the plaintiff. anog 
ent. 


As the matter is one which will affect 
the future rights of the parties, it ia desir- 
able’ to have aolear finding both on the 
question of the actual expenses of collection 
incurred by the defendant-appellant and on 
the question of. the actual area held by him 
under tho rera milkiyat right. The isanea 
remitted to the lower Appellate Court for 
determination, therefore, are:— 

(1) What was the amount of the pro- 
portionate or actual expenses of collection 
incurred by the defendant-appellant in this 
village during the years in question P 


- .(2) What was the actual area of rera 


milkiyat plota held by the defendant-appel- 
lat during the same period and the rental 
thereof? - 

The parties will be allowed to ee 
additional ‘evidence and two months’ time 
will: be allowed - for the return of the 
findings. The parties will be allowed ten 
days for filing objections from the date of tho 
receipt of the finding. 

Issues remetled. 
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OALCUTTA- HIGH COURT. 
Becosn Orvin Appear No. 1774 or 1911. 
April 17, 1914. 
PORE Justice D. Chatterjee and 

Justice Mullick. 
| BRIJ res SINGH—Drrexpart— 
dolar 


KAILASH TEWARY —Prarrr— 


-RISPONDENT. 
Civil Procedure Code (Act F of 1908), s. ‘l1—Res 


judicata—Dismissal of previous suit for default of 
"plan 


° ,of the, Civil Procedure Code, 
« 


and m defendanta absence—Boepamdar— 
Kobala from benamdar, {f necessary to complete'title 
of real pw chaser, 

When a suit is dismissed for default of both parties, 
the decree does not operate as 164 judicata. 

Doma Ram v, Baghu Nath 10 O; W. N. 40, relied 
upon, 

“opa Lal v. Benarsi Prasad, 81 O. “428, Mahomed 
Ibrahim Hosseim Khan v. Ambika Pershan 
Singh, 14-Ind. Cas. 406; 89 O. 527; 16 0, L. J. 
411, 11 M. L. T. 268; (1912) M. W. N 867; 9 A L. J. 
832, 14 Bom. L. R. 280, 180. W.N 505; 22 M. L-J. 
688, and Gajadhar v. Bhagwamta, 16 Ind. Cas, 8, 10 
A L.J. 2445 34 A. 509, distinguished. 


‘ A real purchaser of immoveeble “property does ~ 
“not require to- have a conve 


ce of title from 
his beramdar in order nas enable him to\sue for 


possceaion. 

Appeal from the decree of the Sub-Judge 
of Shahabad, dated July 8th, 1910, affirming 
that of the Munsif of Sasram, dated October 
11th, +909. ‘ 


“FACTS.—This ‘is a suit for declaration 
of plaintiffs title. The facta are sufficiently 
stated in the’ judgment. On the question 
of res judicata, the Court of Appeal below 
remarked as follows :— 


“The question’ of res judicata does not 
arise at all,as it has not been proved 
that there was sa previous adjudication 
between the parties of the issues now raised. 
The striking off of an application ‘by 
defendant No. 1 to have his name mb- 
stituted in the Collector’s Register ia no 
decision: of a question pf title by 8 Court 
of “competent jurisdiction such as might 
conclude the plaintiffs, and the dismissal of 
defehdant No. l’a suit in 1907 against the 
sõna of Bhairo Roy (défendanta Nos. 5 to 
8), which appears to have béen owing to 
the default of both parties, cannot be 
regarded aa an adjudication that operates 
in the way of res judicata. It has been 
urged that 
bring a fresh suit under rule 9, Order IX, 
and that 


yet 
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1 barred’ ~ the 


even assuming that 


what berred deféndnant’ No. 
plaintiffs salko. . Bat 
plaintiffs are in any way bound by the 
order of dismissal, the Rule quoted doss 
not seem to me td hayp any application, 
for it appears from the order of dismissal 
itaelf that tho defendants’ Pleader stated that 
he had no instructions, so that the 
dismissal was one for default of both parties 
and did not bar a fresh guit.” ` 

The lower Appellate Court confirmed the 


decree made by-the first Court in favour. 


of the plaintiffs. The defendants appealed 
to the High Oourt. 
Dr. Sarat Chandra Basak and Babu Hari 
Har Prasad Singh, for the Appellant. 
Babu Sarat Ohandra- Mukherjee, for the 


Respondent. 
‘JUDGMENT. 

D. Cuarranzes,~J.—The facts giving rise 
to thia appeal are shortly these The mother 
of the plaintiffs purchased the disputed 
property in execution of a mortgage-decree 
in the name of defetidaut No.1. Defend. 
ant No. 1 who himself had a larger share 
in .the purchase applied for the registration 
of his name, but his application was -dis- 
allowed on the 17th of February 1903. 
Defendant No. 1 then brought- a regular 
suit for declaration of title, with an 


. alternative prayer for poagession $f he was 


held to be ou’ of possession. He did not 
proceed with this suit and on the 27th of 
November 1907 the order of the Conrt- 
was, ‘the plaintiff applies tò say he’ would 
not procoed with the suit: the -defendants’ 
‚Pleader is without instructions, ordered 
suit be dismiaged, each party to bear ite own 


costa”. 


-It is contended by the learned Vakil 
for the ‘appellant that this order’ operates 
as res judicata and he relies upon the cases of 
Gopal Lal v. Benarst Prasad Ohowdhry €1), 
Mahomed Ibrahim Hossain Khan v. Ambika tee 
shad Stngh(2) and Gajadhar Teli x. Bh 
(3). I` do not think that any of these” 
cases help the appellant. They decide that 
a“party, who has an opportunity of making 
am. defence which he ought to make and 
omita to mako Hi, .will-be debarred from 


defonce in 8 future suit. 


| 4 Tnd. Osa 408; 89 C $27, 16 0. DEPTE 
y eE E T ea) . W. N: 307 1g 
83% 22 M. L J. 008; 14 Bom. L. R. 20. | 
Ind One. 8; 84 A. 509; 107A. L, J. 244, 0 
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Here the suit did not “proceed to trial, 
neither party. wanted to proceed and the 
suit was dismissed for dofanlt. The case is 
very similar to that of Doma Ram v. Raghu 
Nath Pandit (4) where Mitra and Caspersz, 
JJ., decided that when the suit of the 
plaintiff was dismissed against defendant 
for want of proof against defendant and in 
the absence of the defendant, the decree WAS 
not res judicata. 

The next point that is urged is that 
no title passed to the plaintiffs as there was 
no kobala by the benamdar. 

' I think there was no need-for a kobala,’ The 
plaintiffs were the real purchasers and they 
did not require to have a conveyance of 
title from their benamdar, They might 
have got a release, but that is another 
matter. i 

last ground is that the suit is 
barred by limitation. It has been found 
that the plaintiffs are in possession’ and’ 
their cause of action arose in 1816 when the 
benamdar refused to give them a deed by way 


of admission of title. 


All the grounds, therefore, fail and this 
appeal is dismissed with costs. . 

Muuuiok, J:—I agree. 
: Appeal “di massal. 
(4) 10.0, W. N. 40. 


- CALOUTTA HIGH COURT. 
Seoonp Civin AppeaL No. 226 or 1919, 
March 27, 1914. 
Present:_-Mr. Justice Fletcher and 

Mr, Justice Richardson. : 
TROILUKHYANATH MANDAL— 
Deru DANT—APPELLANT 


TETI 
Pania CHANDRA ROY—Puamer— 
RESPONDENT. 

"na Procedure Oods (Act XIV of -1882), s. 2 
—Preliminary decree—Limitation Act (IX of 1908), 
Sch. I, Art. 182—Appeal—Final decree—Obdyection to 
preliminary decreas without appealing from same— 
Limitation — Acoownt — Suit Jor account against 
gomashta—Hypdthecation of property for due perform- 
anoe of dutice—Suit to recover amount found dus from 
hypot e% property —8u t fo enforce lien. 

Under the old Civil Procedure Code, objections 
could be taken to a préiminary decree in an appeal 
aga the flfal decree without appealing from the 


"p 
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A suit against a gomushta or agent by the principe! 
to recover the amount dhe on adjustment of ecoounts 
from the immoveable properties pledged as security 
by the agent for due performance of his duties ah a 


«salt to enforce payment of money charged upon 


moveable property within the meaning of ticle 188 
of the first Schedule to the Limitation Act, and the 
period of imitation for such a suit is 12 years from 
the timo when the money sued for became dus, 

Hafesuddim ifendal v. Jadw Nath Saha, 35 O. 2064 
12 0. W. N 820, 7 O. L. J. 279, followed. 

Jogesh Chandra v. Benode Lal Roy Ohgudhwri, 5 Ind. 
Ona. 59; 14 O. W. N. 122, dissented from. 


Appeal from the decree of the District 
Judge of Birbhum, dated Junne- -27th,-1911, 
modifying that of the Sub-Judge of Birbhum, 
dated December 21st, 1909. 

FAOTS.—The case of the plaintiff is that. 
the defendant was sppointed a gomashta of a 
certain mahal belonging to the plaintiff and 
duly executed. a kabuliat in favour of the 
plaintiffs father by keeping certain pro- 
perties as security and registered the same. 
The defendant had since then been serving 
as a gomashta of the said mahal. 


As the defendant did not render any ad- 
justiment of accounts nor did he make over 
any loanma papers. to the plaintiff's father, 
the latter was annoyed and appointed 
another man from Ohattra 1310, B. 8. and 
the defendant did nothing in the said mahal 
naince then. On the death of the plaintiff's 
father, the plaintiff became the malik of his 


“estate and “entitled to have adjustment of 


accounts from the defendant and obtain the 
loarima papers and the dues. from him on 
adjustment of accounts during his tenure 
of office. The plaintiff called upon the de- 
fondant to render acconnt, furniah papers, 
‘ete. But the defendant did not render 
accoum and furnish the papers. -> 


The plaintiff has come to know on 
inquiry that the defendant misappropriated 
a large sum of money during his tenure of 
office. He has, therefore, brought this suit 
praying thai the defendant may be made liabla 
to render account from 1806 B. S. to Falgun 
1810 B. S. and it may be declared that the 
defendant is bound to prepare the lasima 
papers; thata decree may be passed for the 
amount that may be found due from the de- 
fondant on adjustment of accounts; and that 
it may be declared that the properties 

specified ` in the kabula aro liable fór the 

decretal amount, and if the defendant does 

not pay the said amount “within the time to 

be prescribed by the Court, orders may be 
g e . 7 


x 


l 


` 
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passed directing the” realisation 
amount by the ‘sale of the properties, and if 
the whole amount be not- realised frém 
that, ordera may be passed directing the 
realisation of the same from the other move- 
able and immoveable properties of the defend- 
ant. 

The defence, inter alia, was that the suit 
was barred by limitation. ae 

The Court of first- instance held that, 
according to the terms of the kabtultat, the 
plaintiff's father was entitled to recover the 
amount due on adjustment of accounts from 
the immoveable properties pledged ag 
security, and the plaintiff as heir of his 
father is entitled to enforce the lien, that 
the suit ia‘governed by Article 182 of the 
Limitation Act and the period of limitation 
prescribed by that Article being 12 years and 
as admittedly the agency terminated within 
six years before the institution of the suit, it 
was not barred. The Court gave s .pre- 
e decree to the plaintiff for accounts 
and pa 

eae that decree there was no appeal. 


, A Commissioner was thereafter appointed 


, to examine the account papers filed or sub- 
\mitted to the plaintiff by the defendant, and 
e submitted his report. The Court of first 
nco decreed the claim in part and on 
ppeal the decree was modified. Against 
at decree the defendant filed this appeal. 
S\Babu Haradhone Chatterjee, for the Appel- 
nt—The old Code of Civil Procedure 
pplies to this case, the suit having been 
instituted when that Code was in force. I 
‘can, therefore, take objection to the, pre- 
liminary decree in appeal from the final 
decree without appealing from the pre- 
liminary . decree. Under the new Code of 
1908, if a preliminary decree is not appealed 
from, the same cannot be assailed in an appeal 


against the final decree. This was not’ so under 


theold Oode; Khadem Hossain v. Hmdad Hossein 
(1). Thissuit is barred by limitation. Article 
116 of the Limitation Act applies to the suit; 
` Mats Lal Bose v. Amin Ohand Chattopadhya 
(2); Harender Kishore Singh v. Administrator- 
General of Bengal (8); Din Doyal Singh 
.v, Gopal Barım Narain Singh (4) and Moti 


. 
. 


1C. L.J 211 
. 857. 
. 606, 2 


8 
4 
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of the. 


Singh v. Ramuhart Singh (5); Kasin Sarkar v. 
Barada Kishore Acharyya Ohowdhury (6). 

[Fiercwsr, J—But the registered bonds in 
these cases -did not hypothecate’ any pro- 
perty. | 

Jogesh Ohandra v. Benode Lal Roy Ohondhry 
(7) is in my favour. In that case- property” 
was hypothecated. 

[Purtoarr, J.—But see Hafesuddin Mandal 


`y. Jadu Nath Saha (8) whero the contrary 


view waa taken. | 
Babu Mohini Mohan Chatterjee, for the 
Reapondent, was not called upon. 


JUDGMENT. 


Fuietcamr, J—This is an appeal from 
the “judgment of the District Judge of 
Birbhum, dated 27th June 1911, affirming 
the decision of the Subordinate Judge. , The 
plaintiff brought his suit for the purpose 
of obtaining an account of what waa due 
to him by the defendant on the footing 
of a certain document, namely, a registered 
kabuliat,. and also for the purpose of -bring- 
ing to:sale the properties hypothecated 
in favour of the plaintiffs father under 
the terms of that kabulsat: The -kabuldat 
appointed the plaintiff what-is -known as 
gomasta, or rather agent, of certajn pro- 
perties that belonged to the plaintiff's father 
and these properties were oes to 
the plaintiffs father to secure the due 
performance by the defendant of the duties 
that he had undertaken. The ‘plaintiff, 
having instituted this suit, obtained a 
preliminary ‘decree. The preliminary decree 
was obtained on 16th March 1908. No 
appeal was presented against that pre- 
liminary decree; and the learned Subordinate 
Judge appointed a Commissioner to take 
an account of what was due to the plaintiff 
on the footing of the document of hypotheca- 
tion; and a final decree was passed on the 
2lst December 1909. Thereupon a the, i 
defendant appealed to the District Judes 
and raised not only questions on the 
final decres, but also on the footing 
of the preliminary decres, and he claims 
that he is entitl to do so under the 
terma of the old Civil Procedure Code, 
which was in force at the dat of the 


. 
5) 240 600 (F B.) 10. W N. 437.0 
63 5 Ind. Oas 186, 110.1. J. 48. 
7) 5 Ind. Cas 59 140. W.N 122.- 
"a Bs 85 O, 298, 7 O. L, J, 970; 12 0, WW, N. 820, 
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institution of the suit. In support of that 
reliance is placod on the decision of the 
Full Bench of thia Conrt in the case of 
Khadem Hossain v. Emdad Hossain (1). 
That would seem to justify the defendant 
raising, on appeal, these matters relating 
to the preliminary decree, provided that 
the old Code of Civil Prgedure does, in 
fact, apply to this appeal; which, for the 
purposes of the present judgment, I will 
Assume. 

Then comes the only point of substance 
which the appellant wishes now to argue, 
namely, that the suit was barred by limita- 
tion, and, therefore, tho taking of the account 
by the Commissioner and the final decree 
were all abortive and unnecessary ` pro- 
ceedings. In support of this view the 
learned Vuku, for the appellant, relies upon 
the decision in the case of Jogesh Ohandra 
v. Benode Lal Roy Ohandhuri (7). That 
was a decision of Chitty and Vincent, JJ., 
and is,- no doubt, in point. But, on the 
other hand, we have the decision of the 
late Chief Justice and Mr. Justice Coxe 
in the case of Hafesuidin Mandal v. Jadu 
Nath Saha (8). Now, in the case before 
Chitty’ and Vincent, JJ., the case of 
Hafesuddin Mandal v. Jadu Nath Saha (8) 
war hot cited. in the course of the argu- 
ment, because it is quite clear that those 
‘learned Judges were bound by the decision 
in the case of Haferuddin Mandal v. Jadu Nath 
Saha (8). The case is not distinguishable 
from the present case, nor from the case 
that was before Chitty and Vincent, JJ. 
That being so I prefer to follow the decision 
in the case of Hafermuldin Mandal v., Jadu 
Nath Saha (8) which, in my opinion, appears 
to be more correct than the decision of 
Jogesh Chandra v. Benode Lal Roy Chaudhuri 
(7), and, further, on the ground that this 
decision, which. was binding on the learned 


. Judges who’ pronounced the other decision, 


was not cited to them in the case reported 


as. Jogesh Ohandra v. Benode Lal Roy 
Ohaudhurt (7). In my opinion it would be 
lamentable in, a case like the present, which 


has gone on “for year to have to rip up 
the whole of the procecdings which have 
lartol fa a periodof something over eight 
years since tho institution of the suit, on 
the, groufid that the suit was barred. by’ 
lnmitation. 

In my opinion there is no snbstance in 


f 


the present appeal and it should be dismissed 
with costa. — 

Ricwigpsox, J—I agree that in view of 
the decision in Hafesuddin’s case (8), which 
was not referred to in the later case, the 
appeal should be dismissed. 

Pee Ovntau.—As we are unable to -agree 


‘in this case, under section 98, Civil Pro- 


cedure Code, the: decree of the lower 
Court is confirmed-and the present appeal 
dismissed, each party bearing his own 
coats. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Cryin Apprat No. 126 or 1909. 
April 9, 1914. : 
Present:—Sir Arnold White, Kr., Chief Justice, 
and Mr. Justice Sheshagiri Ajiyar. 
GOMATTAM RAMANUJA ATYANGAR 
AND ANOTHER —PLAINTIFF8—ÅPPRLLANTS 
VETEUES 
SATAGOPAOHAR (GUARDIAN DISOHARGED 
vide ORDER IN O. M. P, No. 1849 or 1912 
DATED 15° Jasuary 1918) AND OTHRRS— 


DEFENDANT8— RESPONDENTS. 

Hindu Laro— Wil in favour of feinales—Conat uot 
— Absolute estate o Life-cxtate—Intention. 

The rule of constructién or presumption that, whe 
a Hindu testator devises or bequeaths property to 
daughter or wife, the intention is that the foma 
should only take a life-estate, does not apply where 
from a Will, read as a whole, it appears thet the inten- 
tion of the testator was that the female should take 
an absoluto estate. 

Per Soshagırı Atyar, J —Where the, words of a gift 
are c&pable of conferring an absoluto estate on a per- 
son, the fact that that person wa fomale will not 
derogate from-the grant. 

Seshyya v. Narasamma, 22 M. 367, Sambasra Iyer 
v. Venlatestoara Iyer, 31 M 179, 3 M L. T. 369, Radha 
Piowad Mullick v. Ranimon: Dassi, 85 O. 806; 12 CW. 
N. 720 (P. 0); 10 Bom. L. B. 004, 8 O L. J. 48; 5 A. 
L. J 460,18 M. L. J. 287,4M.L T 85 I À 118, 
distinguished 


i) 
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Appeal against the decree of the Dis- ` 
trict Court of North Arcot in Original Suit 
No. 16 of 1907. . 

Mr. 0. V. Ananthakrishna Aiyar, for: the 
Appellants. 

Mr. M. O. Parthasayathy Atyanger, (with 
him Messrs. 8.” Gopalasamt Atyanger and T. 
Naranmha Aryanger), fop the Respondent. 


JUDGMENT. 
Warr, C.J—The ogly qnestien which 


i 
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has been raised on this appeal is’ as to the 


, nature of the eatate to be taken by a lady 


called Amirthammal in certain lands 
devised to her by a Will executed by her 
uncle. The learned Judge of the Court 
below has held that she takes an absolute 
estate in this property. Mr. Ananthakrishna 
Aiyar, on behalf -of the appellants, has 
contended that she only. takes a life-astate. 
There are, no doubt, decisions—of which the 
case reported in Baahayya v. Narasamma (1) 
is one—which proceed upons rule of con- 
struction, or s presumption that, where a 
Hindu testator devises or bequeaths pro: 
perty to a daughter’ or wife [one of the 
beneficiaries under the Will in Seshayya 
v. Narasamma (1) was the daughter-in-law], 
the intention is. that the female should 
only take the estate which she would have 
taken if she could have claimed title to the pro- 
perty otherwise than under the Will. It seéms 
doubtful whether this canon -of construction 
or presumption would be applicable to the 
facts of the present case; because under the 


Will in question Amirthammal who is the’ 


niece of the testator, the testator being her 
father’s brother, could have no title to 
the property in question apart from the 
Will. If there were no Will she would take 


nothing. 


It is scarcely necessary i observe: that 
ithe rule of construction, or the presumption, 
to which I have referred is only intended 
assist the Court in giving effect to the 
tention of the testator and that if a Will, 

c as œ Whole, indicates that it was the 
intention of the testator thatthe female in 
whose favour the devise or bequest was made 
should take an absolute estate thereth, the 
rule of construction, or- presumption, which- 
ever we like to cali it, has no application. Now 
what are the provisions of this Will P’ The 
testator devises certain land to his wife and to 
his daughter ; under this devise the wife and 
the daughter take the land in question as 
tenants-in-common. There is a further 
devise of .other lands to his elder brother’a 
eldest daughter. Then there is a devise to 
Aynirthammal, who is another niece of the 
testator, and the son of another niece: these 
two also take as tenants-in-common. Then 
we have a devise to an idal. Now tho 


, words lof” disposition with reference to all 


(1) 22 M. 357. 
e Pa 
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these devises are the sanie and they are trans- 
lated in tho Will as “granted away.” 
Mr. Ananthakriahna Aiyar has ~ been 


-driven~to contend, in view ofa decision of 


this Court reported as Sambasioa Tyer v. 
Venkateswara Iyer (2), that the effect of 
the devise to Amirthammal and the son 
of another niece is to give a life-estate to 


Amirthammal and the son of the other ` 


niece. In the case reported as Sambasiva Iyer 
v. Venkateswara Iyer (2) to which I havo 


_Teferred, the words of gift ware the same. 


There were two donees. One was a 
male and the other was a female and we 
held that the effect of the gift was to give the 
woman the same estate as to the man, namely, 
the full estate. Mr. Ananthakrishna Aiyar 
has had to carry the matter a step further 
and to contend that the words of the gift 
being the. same and there being two donees, 


one & woman and the othera man, the ` 


effect of the Will is t give the man the 
same estate as the, woman, namely, s 
restricted estate. That seems to me to be 
obviously contrary ‘to the intention of the 
testator. The effect of the Will according 
to Mr. Ananthakrishna Aiyar’s contention 
is to create a number of life-estates, no 
provision being made as to what was to happen 
when those life-estates came to an end. I 
think that is clearly contrary to tho inten- 
tion of the testator. We have been referred 
to a recant Privy Council decision Radha 
Prosad ‘Mullick v.- Ranimont Dassi (8J. 
There the Privy Conncil, reversing the 
decision of the Calcutta High Court, no 
doubt, held. that under the Will the female 
took a limited estate. But they arrive at 
a conclusion after considering the provisions 
of the Will read as`a whole and they come 
to that conclusion because they think the 
Will, read asa whole, indicates that it was 
the intention ‘of the testator that the 
woman in that case should take nothing 


. more than a restricted estate. Their Lord- 


ships obsesrve :— No language coulde more | 
clearly show that the intention of the testator 
was to_ exclude his daughters’ daughters 
from the succession, to which they would, 
have beén entitled under the ordinary 
Hindu Law, if thelr emer: 8 estate had been 
absolute.” 


Bee 170, 8M. L T 989 

(3 C. 806; 1 ous sae ; 10 Bam. be 
BR OOLBOL BEN J, 460; 18%. Ly. 187, 
4M. L T. 28; 881 A 118 i 
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This question has come.before this Court 
i quito rocèntly on one or two occasions and 
has been dealt with in judgments to which 
my learned brother was a party. In one 
of these cases the learned Judges make 
this observation. They say: “there is no 
presumption of law that a gift by a man 
to his widowed daughter-in-law is only 
a gift of a life-estate, as, whatever 
might have been the tendsncy of cortain 
_ earlier decisions, it has been held’ in more 
recent cases that documents of gift to 
daughters or other femala members ofa 
Hindu family need not be construed with 
a bias in favour of the view that an 
absolute interest could not have been 
intended io be transferred.” [Bodi Mtdtayya 
v. Kavon i Kodandaramayyal4)]. I agree with 
those observations Mr. Ananthakrishna 
Aiyar suggestod that this Will wasa Will 
of 1857 and that in construing it we ought 
to apply the rulo of construction which he 
suggests would have been ‘apphecable in 
1857. I am not atell suro that tho rule 
of construction which he asks us to apply 
would lave been applied by the Courts 
in 1857. But however that may bo, it 
seems to me that in construing the Will, 
the fact that the Will is an old Will does not 
prevent us from applying to this what seems 
to meta bo the real test, numely, what 
was the intentio? of tho testator P J think 
the learned Judge was rightin the view 
If took as to tho construction of the Will 


and I would dismiss this appeal with 
costs. 4 

SESHAGIRI  Al1YAR, J.—I entirely agree 
with my lord. The rule of construc- 


tion enunciated in Seshayya v Narasamma 
(1) must be greatly qualified, having regard 
to the tendency of the more recent decisions 
of the Privy Council and of the various 
High Courts. .Tho true principlo seems to 
me to -bo that, whero the words of a gift 


nre capable of conferring an absolute estate - 


„OR & Person, the fact that that person is a 
“female will not derogate froma grant. In 
the present cago there are four considers- 
tions which lead me to conclude that ihe 
testator intended to convey,an absolute estate 
in favour of Amirthammifl. In the first 
place the words used in the vernacular 
for disposing of the ‘property in favour of 
Anirthammal, wheif translated, would mean 


©. (4) Z Ind. Cas, 594 (1014) M, W. N. 387. 
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“assigned to her.’ Those words convey 
an obsolute estate. Secondly, the disposi- 
tion in favour of Amirthammal happens to 
be coupled with a gift in favour of a male ; 
itisa strong circumstance indicating that 
both the male and female wero intended to 
take the same kind of estate in the property. 
This was pointed out by the learned Chief 
Justice in the case of Sambasiva Iyer v. 
Venkateswara Iyer (2); there is no room 
for the suggestion that ordinarily when 
property is given to amale he takes other 
than an absolute estate, and when a 
femalo is given an estate along with a male, 
she should be given the same estate as 
would go toa male. Another circumstance 
is that there is a bequest in this Will w a, 
charity and I do not think that by any 
stretch of: imagination ib can bo argued that 
that gift was intended to confer a limited 
estate. The words' employed in conveying 
the property to the charity are oxactly the 
same as those employed in conveying the 
property to Amirthammal. And the fourth 
circumsiance is that this is a, gift in 
favour of a lady who had no claim upon 
the testator. She was practically a stranger,. 
ontitled neither to inheritance nor to main- 
tenance, and that 1s a strong circumstance - 
which shows that the testator did -not 
intend to confer upon this lady a qualified 
estate which might be presumed to have 
been his intention in caso a female who was 
an heir undor the Hindu Law was intend 
to be benefited by the gift. For all th 
reasons I agree with the learned Chi 
Justice in, thinking that the District 
Jndga arrived at a right conclusion and 
that tke appeal should be dismissed with 
costs. f : 
Appeal dismissed. 


ALLAHABAD HIGH COURT. . 
Sevonp Civin AppgaL No. 440 of 1913. 
April 16, 1914. 


Present:—Mr. Justice Piggott; é 
MUKHRAM SINGH—Puaintisr— ` 
APPELLANT 
veretis 


KOTA—Devunpaxt—Reseonpynt.” 
Landlwid and tenant—Tenanl’s right to reside in 
house in abadi—Pai tition, affect ob 
If o cultivating tenant in b village a right 
of residence on land prior to tho nee of ¿ho vil. 
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MUKHRAJ SINGH l. KOTA.. 
lage, tho fact that in the partition his gili yekery hold- 
ing was assigned to ono mahal and his residential honse 
to another would in no way affect hismght to remde 
in the house 

Dharam Singh v. Bhoolar, 2A L' J. 
Behats Singh, 6 ALL J. 287; 8 M. D T. 871;-A W. 
N: (1908) 123, 90 A.. 282, followed 
< Panna v. Nam Husam, A. W. N. (1902) 60, referred 


Second appeal from the decision of the 
Additional Judge of Meerut, dated 7th 
February 1918. 

Mr. Hamilton, for the Appellant. - 

Mr. M. L. Agarwala, for the Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit forejectment. The defend- 
ant ig occupying a house, situated on land 
which admittedly belongs to the plaintiff, as 
gemindas of one of the two mahals in 
the village Amka. The plaintiff's case was 


that the defendant had entered into occupa- . 


- tion of this house by his permission some 
yen or eight years before the date of 


suit and that his possession was always that . 


/ of a.licensee under a license liable to revoca- 
_- tion at any moment. The suit for eject- 
ment was brought on the allegation that 
such license had been revoked. The lower 
Appellate Court has found that the plaintiff 
has failéd to prove the principal allegations 
of fact on which his claim is based. The 
ju gment of the learned District Judge is 
Y ery happily worded and is marred by 
what ‘seems to me an obvious slip of the 
n. He writes, “that the defendant has 
n occupying the house as a ryot for 
ore than twelve years and not only as 
licensee, and that he cannot be ejected 
herpfrom as long as he is a tenant in the 
.’ Here the word “house ” -aeasms to 
a slip of the pen for ‘ ‘village”, the defend- 
being admittedly a cultivating tenant 
e other mahal into which this village 
divided. The learned District Judge 
is a matter of fact, discuased the evidence 
, St sides and has arrived at, what I 
| must treat as, findings of fact over 
“above those embodied in the words 

uve quoted. It seems to have been com: 

nton ground that the house in question at 
ots time belonged to an occupancy tenant 















in the village of the name of Ram Sahai. I. 


' . take it that the District Judge accepts the 
‘defendant’s statement that this Ram Sahai 

+ died some ~twenfy-five 
defendant claimed to succeed to Ram Sahai’s 

= ——ngoupapey holding and there was litigation 
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Sadda v., 


years ago. The, 


5 


on the point between him and the plaintiff, 
ewhich resulted in favour of the latter. It 
would seem, however, that it was in cou- 


nection with the defendant’s claim in respect , 


of the occupancy holding that the defendant 
occupied the house now in dispute. The 
District Judge has not recorded a positive 
finding as to the-interval of time he believes 
to have elapsed between the death of Ram 
Sahai and the occupation of the house now 
in suit by the defendant; but ‘he uses 
expressions intimating his opinion that there 
can have been no interval of any duration. 
If so the defendant’s occupation of this 


“house must be anterior to the partition 


which took place in the year 1895. I take 
it to be quite settled law that, if the 
defendant as a. cultivating tenant in the 
village possessed aright of residence prior 
to the partition of 1895,.the fact that in 
this partition his cultivatory holding was 
assigned to one mahal and his residential 
honse to another would in no way affect 
his right to reside inthe house. On this 
point I may refer to the cases of Dharam 
Singh v. Bhoolay (1) and Saddu v. Beha 
Singh (2). 
rights of fhe. proprietors of ẹ mahal in 
respect of houses situated in the abadi which 
was expressed in the case of Punna v. 
Nasir Husain (3) was doubted in the case of 
Saddu v. Behari Singh (2) above referred 
to, and, can no longer be regarded as % 
correct exposition of law. It must be 
clearly understood that the plaintiff-appel- 
lant’s rights as owner of the site on which 
the house in question was situated do not 
appear to me to have been called in ques- 


tion at all in this suit, and the decision of , 


this case must not be regarded as recognizing 
the acquisition of any rights by way of 
adverse possesasion on the part of the defend- 
ant-respondent, either in 
site or of .the materials of the house, 
What I understand the lotver Appellate 
Oourt to have found, is that the defendant 
hasa right of residence in the house in 
dispute so long as he continues to boa 
‘cultivating tenant in the village and is not 
liable to ejectment from the house at tho 
will and pleasure , of the 


i 2 À. L. J. 688 


plaintiff, This: 
e 


The extreme view asto the - 


respect of the 


2 20 A, B82 5 A. L. 3, 27 (P. B.);e8 AL. „È T, 


371; A.W N. (1908) 1 ; 
a) A W. N. (1008) ©, 


`. Anit No. 


> sgpondent. 
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sesms „to mo to baa correct decision in 
view of the findings of fact arrived at by 
„the lower Appellate Court and the view which 
this Court has generally takon regarding the 


. customary Jaw affecting the mutual rights 


vf proprietors and cultivating tenants in 
vaspect of houses situated in the village 
abadi. On theso grounds I dismiss this 
appeal with costs. . 
Appeul dismissed. 

\ 





MADRAS HIGH COURT., 
Ssconp Orvin Appear, No, 2298 or 1912, 
April 21, 1914. 
Present:—Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
VENKATARAMA ATYAR—Ptarintivr— 
APPBLLANT 
versus ; 
SUPPA NADAN AND oTHBRS—DEFENDAN r8— 
: RESPONDENTS. 

Limitation Act (IX of 1903), « 81 (1)—Transfer of 
Proputy Act (IV of 1882), + 68—Lortgags esscuted 
before Transfer of Propsrty Aot came into foice—No 
transfer of interest or espress power of salea—Stild mit- 
gage within section 58 of Transfer of Piopsrty Act—-Ex- 
titled to beasft of section 31 (1) of Limitation Act 

The question whether an instramont is or 1s nota 
mortgage Within tho meaning of soction 81 (1) of the 
Limitation Act (IK of 1908), doss not depond upon 
dato of ita oxeontion, 

“Ths term “mortgago”, as dofinod in section 58 of 
tho Transfer of Proporty Act, inoludes also {nstro- 
ments which creato no actual transfor of intorost or 
vonfer oxpross powor of salo. 

Alba r. Nann, QAL 218, Ringasams-v Muthulhumair- 
appa, 10 M. 509, Rimichindra Rajayara v. Modh» 
Patu, 21 M 326, Qistinguishod. 

Rama Brahman yv Vemiatanwaote Pantalu, 16 Ind. 
Osa. 200; (1912) M. W. N. 1124, 23 AL BJ 181, 
followed. 

A mortgago, though oxecuted boforo tho Transfer 
of Property Act camo into forca, oraating no transfer 
of interest or conferring n? express powor of salo, is 
‘still a simple mortgage within the moaning of soc- 
tion 58 of the Transfer of Pro y Act, and within 
„the bonpfit of section 81 (1) of tho Limitation Act, 

Second appeal against the decree of the 

Subordinate Judge of Trichinopoly, in Appeal 
361 of 1911, preferred against 
that of the Court of the District 


Maunsif of Srirangam i in Ofsginal Snit No. 821 
of 1910. . 

Mr. F. €. Seshacha iar for Mr. T. BR. Von- 
hatarqma Sastri, fonthe Appellant. 

Mr UK. P Krishiraewami-Iyer, for the. Re- 
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JUDGMENT.—We think it is open to 
` us to hold that the question whether an 
instrument is or is not a mortgage, within 
the meaning of section $1 (1) of the Limita- 
tion Act of 1908, doer not depend on ths 
date of its execution. In Aliba v. Nanu (1) 
the view taken by Muthusami Aiyar, J., was 
that the enactment of the Transfer of 
Property Act created new rights and liabilities 
in the parties to a mortgage so that what might 
be a mortgage, as defined in section 58 df 
that’. Act, might not be a mortgage if 
executed before that Act. But this was 
not decided by the Full Bench in Rangasami 
v. Mtthukumarappa (2); and is doubted by 
Sheperd, J., in Ramachandra Rajagaru v. 
Modhu Padhi (8). Though the learned Judge 
adhered to this opinion in Rangasami v. 
Miuthukumarappa (2), there he was also of 
opinion that the document then in question . 
was not a mortgage within the definition œo 
of the Transfer of Property Act in the 
absence of a transfer of property or agree- 
ment giving a power of sale. But later 
cases haye decided that to effect a mort- 
gage it is not necessary to have an express 
transfer of interest or an express agreement 
whereby. the creditor acquires a power to 
sell the property in default of payment, and 
that on instrument in whioh these stipula- 
tions are not expressed may yet be a 
mortgage within the definition of section 
58 of “the Transfer of Property Act an 
its holdor a mortgagee within sectio 
81 (1), Limitation Act. 
discussed in Rama Bralunam v. 
naravu Puituln (4) in which tho cases a 
referred to. The authority of Rangasami 
Muthukumarappa (2) is there determined 
the extent that wecannot take our de 
tion of a mortgage from it and the- 
Bench doés not decide that the docum 
before it, though it would have been 8 simple 
mortgage if executed after the Transfer of 
Property Act, was not so because it was 
executed before its enactment. 

‘The document before us was executed - 
before the Transfer of Property Act, but. it 
is, in our opinion, a simple mortgage within 
the definition of section 58 of that Act and 
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8) 21 M 328. : 
4) 1G Ind. Cas 209; 23 ML. J 134 (1912) Al, 
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sgo it isa mortgage and ‘within the’ benefit 
of section 81 (1) of the. Limitation 
Act. . i ` 

We reverso the detree of the 
below and remand the suit to the 


Court 
Court 
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purchaser from one Ratan Lal, who again 


, wasa purchaser from two persons who are 


of first instance to be disposed of according - 


to law. ` 
Costs will abide the result. 
` Decres 


reversed. 


+ 


- ALLAHABAD HIGH OOURT. 
Sscoxp Orvis Appeat No. 55 op 1913, 
April 25, 1914. ` 
Present: —Justice Sir P. C. Banerji, Kr. 
SAEED-UD-DIN KHAN AND otuwas— 
Derenpants—APPELLANTS 


HIRA LAL AND ornars— PLaintirrs— 
y RESPONDENTE. : 
Moi tyage—Redemption suit—AU mortgages mist be 
made pai ties—Non-joimder, affect of —Partios. 
In a sult for redemption of a mortgage all tho mort- 
g thair representatives are necessary narties, 


If one of the mortgapoos is not made perty, the suit 
should be dismissed far non-jomder. ` ` 
Alan Singh v. Govind Singh, 21 Ind. Oas. 271, 85 A. 
484 11 A. D. J. 740, distinguishod. 
Second appeal from the decision of, the 
ditional Subordinate Judge of Moradabad, 
ted 7th March 1912. 
Mr. Hamid-tulah, for the Appollants, 
. Haribans ahai (with him Dr. S. N. 
, for the Respondents, 
DBDGMENT.—This appeal aries out of 
for redemption of a mortgage, dated 
of September 1850. The suit was 
ted. on the last day of the oxpir} of 
unitation, namely, on the Sth of September 
1910. The mortgage was made by ono 
Ghulam Motafa. He hada son Ghulam 
Nabi, who in the yeer 1872 brought a snit 
for redemption of the mortgage and obtained 
a decree against the original mortgagee or 
his heirs. One Meghraj held a money- 
decree ‘against Ghulam Nabi and in execution 
of that decree caused the mortgaged property 
to be%sold by auction in 1875 and it was pur- 
chaséd by Axim Ullah, Ghulam Mohi-ud-din 
and Muhammad Hosain Khan in 1876. These 
persons paid off the mortgage and obtained 
possession. e The représgniatives of these 
parsons, save Musamyat Khatun Bibi, tho 
widow of Muhammad Hussin, -are defendants 
this suit The plainti » Hite Lal, isa 
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the sons of one Umrao Begam, alleged to 
have been one of the daughters of Ghulam 
Mustafa. Tho sale-deed in favour of Ratan 
Lal wes executed on’ the 19th of Angust 
1910, and on the 380th of. that month he 
executed a salewleed of the rights purchased 
by himin favourof the plaintiff.. Before 
either of these sale-deeds had been registered 
this suit was instituted by the plaintiff on, 
as stated above, the last day of the expiry 
of limitation. The two sale-deeds were sub- 
sequently registered, and as a registered 
document operates from the date of its execn- 
tion, the fact of the two sale-doeds not having 
been registered when the present suit was 


. brought does not vitiate the suit. 


f 


In respect of this mortgage in suit there 
has been conaiderable litigation in past years. 
As has been already stated, Ghulam Nabi 
obtained a decree for redemption in 1873, 
Meghraj caused his rights to be sold by 
auction and having bought them himself 
in 1875 sold them to Azim-Ullah and others. 
The effect of this purchage by Axim-Ullah 
and others was to break up the integrity of 
the mortgage, inasmuch as by their purchase 
they acquired the equity of redemption of 
Ghulam Nabi and the mortgagte rights in the 
shares of others which by virtue of the fe- A 


` demption Ghulam Nabi had ‘acquired. 


Before this transaction dne Johri Mal had 
in 1873 caused a $th share of the property 
to be sold as the property of Musammat 
Shamsunnissa, widow of Ghulam Musta 
and bought it himself; and lalf of thig Cie, 
1/16th) he sold to Ratan Lal, the vendor of 


_ the plaintiff. In 1873 Johri Mal took a mort- 


gage of the remaining }the share from’ 
Shamsunniasa and Ghulam Nabi, and on the 
basis of that mortgage obtained a decree in 
1885. In 1886 the property was sold by auction 
and Asim-ullah gnd others purc it. This 
purchase also broke up the integrity of the 
mortgage. In 1903 Ratan Lal purchased the 
share of Musammat Ashraf, a daughter of” 
Ghulam Mustafa, and in the’ year 1905 he 
brought a sgait fr redemption of a 
a 7/24ths share, on .the allegation thaj that 
was the extent of the share of Mrvammat 
Ashraf, and.obtained a decres. In that sutt 
his allegation was that Ghulam Mustafa hai 
left one son, Ghulam Nabi, one daughter, Mu- 
sammat Ashraf, and. one widow gAlusanymai e 
5 . e a ‘ ‘ 


Mustafa had 
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Shamsunnissa. In 1907 Ratan Lal sued for 
redemption of the share of Shamsunuissa 
which he had purchased from Johri Mal. In 
that suit also he asserted that, Ghulam 
only one widow - Musammat 
Shamsunnissa. - In. the present suit it is 
alleged that Ghulam Mustafa had another 
wife Mtsanmai Sahibzadh by whom he 
had a daughter Musammat Umrao. It is 
from the sons of Umrao that Retan Lal 
purchased the share, which he subsequently 
sold to the plaintiff and which is sought to 
be redeomed. It is thus manifest that it was 
only inthe year 1910, when the sale-deed 
in fayour of Ratan Lal was executed by the 


-two sons of Umrao and the sale-deed.of 


, had another wife 


Ratan Lalin favour of Hira Lal by the 
plaintiff, that it was for the first time alleged 
on behalf of Ratan [al that Ghulam Mustafa 
Sahibaadi and another 
daughter Mtsammat Umrao. In the suit 
brought by Ratan Lal, to which I have 
referred above, is was, no doubt, asserted 
on behalf of the defendanta that Ghulam 
Mustafa had another widow whose name was 
stated to be Masiti, bat this was denied 
on behalf of Ratan Lal. In spite of these ad- 


‘missions of Ratan Lal the Courts bélow have 


in this case found that Ghulam Mustafa had 
a second wife’ and that 
-was his daughter by this wife. I am bound to 
accept this finding which is a finding of fact, 
although itis contrary to the allegations made 
by Ratan Lal in, the suit brought by him in 
1905 and 1907. I also agree with the Courts 
below that the decision in those suits cannot 
operate as res judicata in the present suit, as 
Ratan Lal was not litigating those suita under 
the same title ‘on the strength of which’ the 
plaintiff has brought this snit. 

There is, however, one defect in the plaint- 
iffa claim which, in my opinion, is ‘fatal to 


the suit. {It has been found by both the. 


Oĝurts below that Musammat Khatun Bibi, 
the widow of Muhammad “Hosain, ono of the 
purchasers .of the mortgagee rights, has an 
interest in the mortgage. She has not beon 
made a defendant te the suit. This, in my 
opinion, is 8 fatal defect. In every ‘uit for 
redemption of a mortgage all the mortgagees 

their representa tives are necessary parties. 
Mrana Kistan has acquired a portion 
of the mortgaged property, and, therefore, the 
plaintiff cannot redeem the mortgage of 1850 
without making _ Misarimat Khatun Bibi 
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a party to his suit. He cannot recover from. 
the other ‘mortgagees the share which he is 
entitled to obtain from Musammat Khatan 
Biki. Being interested in the equity of 
redemption, ho must redeem the mortgago 

in the hands of allthe mortgagees. The 
Courts below were of opinion that the 
omission of Mnsammat Khatun Bibi. would 
not prejudice her, hut that is not the point. 
The fact of a decree being made against the - 
appellants would seriously prejudice them, - 
because the portion of the property which 
ought to have been recovered from Musammut 
Khatun Bibi would now, under the decree in 
the present suit, be recovered ‘from the 
appellants. The learned Vakil for the respond- 
ents has relied upon the case of Alam Singh 
v. Gokal Singh (1). That case ig distingu- 
ishable from the present. THat was a suit 
for bale by a mortgages against the mort- 
gagor. A subsequent mortgages had, how- * 
ever, been omitted from the suit., It was 
held that this omission was not fatal to the 
suit and the result of the omission would be 
that the portion of the property mortgaged 
to the subsequent mortgagee could ‘not 
be held liable for the plaintifPa olaim. Tho 
case : ofa mortgagee suing to recover the 
amount of his mortgage is different from that 
of a mortgagor seeking to redeem. The form 
can enforce his mortgage against ary 
of the mortgaged property. and relirig 
any other part of the property.” Im the 
of a mortgagor he must redeem the pro 
in the hands of all the mortgagees or 
representatives, and he cannot be a 
to glaim his part of the property fron 
of the mortgagees only. The fact 
integrity of the mortgage having been ysu 
up, does not affect this question. The\e ou} 
of the breaking up of a mortgage ia thatins 9 
mortgagor may redeem his share of 
mortgaged property and is not bound 
up the whole'of the mortgage money for 
redemption of his share only.’ In the 






















as I have said above, claim that some of th 
mortgagees should out of their share’of th 
mortgaged property giveup what Belongs 
to him. All the mortgageesn must be made 
parties and the claim must be brought againat 
all of them. As one of the persons who had 
an interest in the mertgaged property “has 


(1) 31 Ind. Cas, 271; 850A. 484 11 2. L. J. 740," 
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‘been omitted from the suit, the oplaintif’a 
claim must fail and on this ‘ground must 
be dismissed. I accordingly allow the appeal, 
. get aside the decrees of the Conrta below and 
dismiss the suit with costs in all Courts, 
including in this Court fees on the higher 
scale. 
Appeal allowed. 


CALOUTTA HIGH COURT. 
Ryausar Orvin Apppat No. 831 or 1911. 
- February 2, 1914. 
Present:—Mr. Justice Imam and 
Mr. Justico Ohapman. , 
ABHOYA CHARAN BASAK-~—Opposrts 
` .Papty—APPELLANT 


versus - ; 
Srimati SAROJA SUNDARI BASAK— 
PsTITIONRR-—RESPONDERT. 
Probate—R*vocation—Citing person in Probate p'o- 
ceading, wasthsr makes him defendant—Limitation Act 
N (LIK of 1998), Ssh. I, Ait. 164—Probate and Adminis- 

‘tration Act (Y of 1881), ss. 50, 83—Abssacs of citation 
‘pr jasbure to asrve notice, sohsther sufficient for revoca- 
“iyon of probats—Proof tr solemn form. 

\Merely citing a person in a- Probate application 
does not make him a defendant, Undor section 88 
of tho Probate and Administration Aot, the case must 
ba contentious and the person cited must eppear to 
oppose the grant before he beoomes a defendant © - 

The limitation laid down in Artiolo 164 of tho 
Limitation Act apples to the case of a defendant 
‘only. Therefore, it does not apply to the osse of an 
application for revocation of the Probate of a Will, by 
a person who was not cited in the Probato procped- 
ing, because ho was not a defendant in the proceed- 


“Tho absoncs of citation or failure to serre notioe is 

_ not suffclont for re a Probate granted es paris. 

The proper pourse is to give the exeontor an oppor- 

tanity for proving the Will in solomn form. Should 

the Will be found to be forged, an ordor for reyooation 
will follow. R P 

Appoal from the decree of the Additional 


Cs ae Judge of Chittagong eet July 24th, 
1 


Babus Mohsndra Nath Boy, Probodh Kumar 
Das, Khitish Ohandia Ohakiavaris for Babu 
Amulya Oharan Banerjee and Lalit Mohan 
Banerjes, for the Appellant. 


Babu Khitish Chandra Sen, for the S : 


ant. 


JUDGMENT. —This isan sppeal against 


‘ 
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an order for resont passed $ the District ` 


Judge of Chittagong on an application under 
section 50 of the Probate and Administration 
Act in respect-of a Probate granted to Abhoy 
Charan Basak, the appellant, in terms of a 
Will said to have been erecuted by | his 
deceased cousin, Raj Kumar Basak. The 
alleged testator died on the 6th or 7th March 
1908 and Probate of the Will was granted on 
the 20th February 1909. In the application 
for Probete the appellant Abhoy Charan 
Basak cited Jamuni Sundarf and Saroja 
Sundari Basak, the widow and daughter, 
respectively, of the deceased as his only heirs. 

Jamuni Sundari died before the application 
out of which this appeal has arisen, was made. 
On the 20th December 1910 Saroja Sundari 
Basak, the respondent, by her application of 
that date sought before .the District Judgo 
revocation of the Probate-under section 50, 
alleging that the Will was forged and that no 
citation had been served on her. This appli- 
cation was resisted by the appellant,-who while 
protesting the genuineness of the Will insisted 
that citation had -been served on the respond- 
ent and further alleged that apart from the 
citation she had otherwise’ knowledge’ of the 
Probate -proceeding. At the hearing of, the 


application before the Judge a further eonten- ` 


raad was raisod that the application was 

barred by limitation. 
parties seem to have concentrated their atten- 
tion, on the question of the service of the cita- 
tion, though the respondent’s knowledge of the 
Probate proceeding and limitation were also 
urged. The genuineness or otherwise of the 
Will does not appear to have been disenssed in 
the lower Court and whatever evidence 
touching it was adduced was of an incidental 
character. 

The learned Judge has found that no 
citation was sorved on the respondent though 
one had been issued to her. As regards tho 
respondent's knowledge of the Probate*fro- 


ceeding the learned Judge has expressed no 


finding, but reading hia judgment -as we do 
we understand it to mean that his conclusion 
on the point is against the appellant. The 
plea of limitation has’ been rejected on the 
ground that the Limitation Act does not apply 
to applications for grant or revocation of 
Probate. 

In appeal we have been * pressed to hold“tn 
favour of the appellant on all the three points 
stated above. p3 


In the lower Court the 


28 < 
SURAJ BAKHSH SINGH Ut, RAGHUBAR SINGH. 


The evidence in this case leaves no room 
for doubt that no citation was served on the 
respondent, nor is there any satisfactory 
evidence in this case on which we can hold 
that the respondent had knowledge otherwise 
of the Probate proceeding. 

Ox the question of limitation it has been 
urged on ng thatan order granting Probate 
being a decree, Article 164 of the Limita- 
tion Act applies. That Article restricts 
a defendant to thirty days within which it is 
open to him to apply for an order to set aside 
a decrees passed az pate, the thirty days to be 
calculated either from the date of the decree 
or where summons was not duly served, from 
the date of the applicant’s knowledge of the 
decree. On behalf of the respondent it has 
been urged that the Limitation Act does not 
apply to all applications but only to such as 
come under the Code of Civil Procedure, and 
in support of this contention we have been 


referred to the cases Bai Manekbat v. Manekji 


Kavasji (1), Tiluck Singh v. Paisotien Proshad 
(2) and Rahmat Karim v. Abdul Karim (8). 
Those cases, however, bear on Article 178 
(article 181 of the present Act) and do not 
lay down the proposition in as general a form 
as it has been formulated to us from the Bar. 
But apart from the question of the applicabi- 
lity of the Limitation Act to the respondent’s 
application for revocation we are of the 


* opinion that Article 164 has no application to 


this case as the respondent cannot be con- 
strued to have been a defendent in the Probate 
proceeding. Merely citing a person in a 
Probate application does not make him a 
defendant. Under section 83 of the Probate 
aud Administration Act tho case must be 
contentions aud the person cited must appear 
to oppose the grant before he becomes a 
defendant. The Lmitation laid down in 
Article 164 applies to the case of a defendent 
only. 

While we uphold the findings of the learned 
Judge we cannot support the order for 
revocation at the stage; absence of citation or 
failure to serve the notice is not sufficient for 
revoking @ Probate granted er parte. Tho 
propo. course for the Yarned Judge waa to 
give to the appellaut an opportunity for 
provittg the Will in solemn form. The order 
revoking the Probate is vacated and the case 
a 6 

1) 7B 213 

S 22 C 924, 

(B) dt 0. 812 GO. L. J. 119, 11 0, W. N, 674 


e 
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is remitted to the lower Court for determining 
of the genuineness or otherwise of the Will. 


Should the Will be found to be forged an K 


order for reyocstion will, as a tatter of course, 
follow. The parties will be allowed to prove 
their respective contentions. 

As to costs the parties 
respective costs in the Court below. 
costs of this appeal will abide the result. 

We assess the hearing fee at five gold 
mohuis, 

Further costs in the Court below will be 
dealt with by the Judge. 

Oider vacated and case remitted. 


will bear their 
The 


` 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Civit Revision APPLICATION No, 134 or 1913. 
April 16, 1914. 
Piesent:—Mr Lindsay, J.C. 
SURAJ BAKSH SINGH—P warntipr— 
APPLICANT | 
a VOVEUS 
RAGHUBAR SINGH AND OTHERS 
—Derendaxts—Rearon dun TK, 

Pioviucicl Bmal Cause Courts det (IX of 1887), 
Li, Art. 41—Juriediction—Unde:-propiietois, one of 
ssveral, satisfying joint decree for arieais of 
Contribution, suit for, by one of ssceral joint judgment- 
dabtor s-—Cause of action, aoci ual of ; 

A sutt by ons of several joint undor-proprietors, 
who satisfied tho decree for arrears of rent passed 
jomtly against them fo. contribution against the 
other jumt under-proprictors, ia uot » enit exempted; 
trom tho Jurisdiction of a Court ot Small Causos 

Bhairon v. Ram Baran, 28 A 202, A W.N. (1906) 6; 
8A L J. 6, followed. 

Bhatoo Singh v. Ramoo Mchton, 23 O. 180, distin- 


guished. : 
Application against the order of the Addi- 
tional Judge of the Court of Small Causes, 
Lucknow, dated 28th April 1913. 
Pandit Brignath ha:ga, for the Applicant. 
Babu Har Dayul, for Reapondents Nos. 1 
to 6. A 
JUDGMENT.— This is an application in 
revision against an order of the Additional 
Judgo of the Small Causes Court of Lucknow, 
declining jurisdiction in a suit whieh was 
bronght for the recovery of Ra. 100 by way of 
contmbution. The fact§ ara simple enongh. The 
plaintif und the defendants ure under-pyp- 
e 
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prietors in the village of Madaripur and as 
- such under joint lability to pay the under- 
proprietary rent to the superior proprietor who 
is the Raja of Itaunja. 
of rent was obtained by the Raja against these 

` under-proprietors and in execution of that 
decree the entire sum is said'ie have been 
realised “from the plasintiff-applicant here, 
Suraj Bakhsh Singh. Suraj Baksh Singh, 
therefore, brought this suit for -contribution 
against the other persona who are joint with 
him in this under-proprietary tenure. There 
was also joined a claim for damages with regard 
to which I am not concerned at present, The 
suit was brought i in the Court of the Munsif 
who, being of opinion that it was properly 
triable bya Court of Small Causes, returned 
the plaint for presentation to the proper 
Court. .The Munsif was of opinion that the 
casé was not covered by Article 41 of the 
Second Schedule-to the Provincial Small 
Oause Courta Act “(IX of 1887). When 
the plaint was put before the Judge of the 
` Small Cause Court, he took an opposite view 
from the Munsif and again returned the 
plaint remarking that ha had no jurisdiction 
and that he thought Article 41 of the Second 
Schedule which is referred to, withdrew the 
case from his cognizance. After a con- 
sideration of the ‘authorities and of the 
‘vote of the case Iam of opinion that the 
der of the Judge of the Small Cause Court, 
erroneous. The case does not appear to 


to be a case falling within :Article 41. I` 


k the Munsif rightly relied upon the case 
ted as Bhairon v. Ram Baran (1). There 
s held that asnit by one of’ severni 
‘udgment-debtors, who satisfied a joint 
for costa, for contribution against the 


A decree for arrears- 


. by the 
_ therefore, go back to the Judge of the Small 


` behalf. The 


š 
‘ . 


INDIAN CASES. r 29 


. 


course, true that apart from the judgment 
that had been given in the case the parties 
here are co-sharors in their’ joint properties, 


-but the cause of action for this suit for con- 


tribution arises ont of their joint lability 
under the decree for arrears of rent which 
was passed against all of them and this being 
80, it appears to me that the sait is not within 
the province of Article 4l of the Schedule. 
Following the Allahabad ruling which I have 
referred to, I hold that the suit is ‘cognizable 
-Small Cause Court. The case. will 


Canse Court with direction to entertain it 

and dispose of it according to law. I make 

no order as to costs of this application. 
Application accepted. _ 


ALLAHABAD HIGH COURT. 

First APPRAL FRON OrRDHR No. 61 or 1918. 

April 29, 1914. 
b Present:—Mn. Justice Rafique and 
Mr. Justice Piggott, 
RUNG KISHORE asp OTHWRS—APPLIOAXTS— ` 
APPBLLANTS èe . 
` f TOTIUS, 
W. K. PORTER, OFFIOLAL LIQUIDATOB 
or SHRI BALDEO MILLS COMPANY — 
Oprpsity PARTY—RESPONDENT. 

Contract Act (IX of 1872), s. 287—Principdl and 
agent—Prinotpal, liability to third person for acts done 
by agent— Principal inducing third person to beliere 
unautho ized act of agent to be authorised, 

The shareholders’ and Directors of a Limited “Oom, 
pany induced the people, by a long course of conduct, 
to believe that a ce firm were their permanent 
agents and were authgrised to raise money on thetr 
of that firm execnted and 
signed hundis on of the Company of which X 


was a holder in due course 
Held, that under the circumstances he Oompen 
was Hable for the sum due under the hundss, soron’ . 


Joint judgment-debters was not a suit 
YEE from the jurisdiction of a Court of 
aca There is no difference in 
f o0} S% ]e between that case and the present one. 

— lt does not appear to me to make any difference 


in this case that the claim was not merely onc 
for costa but was also one for arrears of rent. 
The Court below has relied upon Bhatoo Singh 
y. Ramoo Mahton- (2), which it cites as an 
authority for the view of the law adopted by 
it, but it appears to me that the facts in that 
case are quite distinct from the facts beforo 
ug. That was nota suit for contribution 
between joint judgrnent-debtors. it is, of 


Qe 26 A026; A. W. Y. (2008) 6 8 A. L. J. 6.- 


though the agent firm was not legally authorized to 
execate the instrument, < 
First ‘appeal from an order ofthe Addi- 
tional Judge of Aligarh, dated February 28, 
1918. 
The Hon’ble 


Dr. Sundar Lal (with him 


` Hon'ble Mr. Gokul Prashad), for the® an 


Janta. 
r. E. B. O'Conor, for the Reapofidenty, 
JUDGMENT.—This is one of a serieg 
of appeals arising out of proceedings, | 
in liquidation in respect of a kading 
14 


7 
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Company known as the “Shri Baldeo 
- Mills, Limited.” In some of these appeals 
there are special circumstances to be con- 


sidered, so that the decision in the present > 


case (First Appeal from Order No. 61 of 1918) 
will not necessarily govern the whole series; 
but this appeal rejses ina fprm free from 
accidental complications s single point which 
is common'to allofthém. The appellants 
are holders in due course ofa number of 
Bills-of-Exhange, -or hundis, which purport 
to bo drawnon behalf of the Shri Baldeo 
Mills on themselves in favour ofa firm 
known as Dip Chand-Lalji Mall. Their 


‘case is that the Shri Baldeo Mills are liable 


to them as principal debtora in respect of 
of these Aundis, for which they undoubtedly 


s gave good consideration, and the firm of Dip 


Chand-Lalji Mall as sureties. The Official 
Liquidator in’ charge of the affairs of the 
Shri Baldeo Mills referred the appellants’ 
claim tothe District Judge fora decision 
whether the Oompany was in fact liable in 
respect of the same; the District Judge has 
fount in the negative, hence this appeal. In 
the Court below a number of objections of 
what may be described as a formal or 
character were taken to the 
validity of these hundis, but there have been 
decided in favour of the appellants. . It did 


“not appear to us that the propriety of the 


decision of the’ Court below op these points 


was very Aeriously controverted on behalf . 
of the respondent in the courre of arguments | 


before us. Weare content to say that we 
find ourselves in agreement with the findings 


` recorded by the learned Additional Judge 
in favour of the appellants, and with the 


reasons for the same which he has given in 
his carefully elaborated judgment. 
be remembered in connection with all argn- 
ments taken in reapect of the mere form of 
thegp docuzhents that the proviso embodied in 
section 1 of the Negotiable Instruments Act, 
of 1881), _frompts from the 
operation of that Act ‘ ‘any local usage’ relat- 
ing to any instrument in an_ oriental 
language. ” We are safisfied that the hundis 
in question, when considered in the light of 


commoh usage affecting such documents, do” 


purport to be saigned-by one. Keshab Deo as 

tha, authorised agent of the Shri Baldeo 

Mills Limited. The only question really in 

, iasne before us is whether the said Keshab 

° Deo had yafid suthgrity, express or implied, 
è 5 
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to pledge the credit of the Mills in this way, 
and whether the Shri Baldeo Mills Limited 
are bound by his act by reason of ratification 
or on some other principle of equity.. This 
is the question which the Court below has 
decided against the appellanta; it has been 
very fully argued before us, and we may say 
at once that, after allowing all ‘possible: 
weight tothe arguments which determined, 
the decision of the learned Additional Judge, 
we are not able to concur in that decision. 
The Memorandum of Asaociation of the Shri 
Baldeo Milla Limited provided that “Messrs. 
Dip Chand-Lalji Mall of Hathras and Masars. 
Narayan Vishram and Company of Bombay 
shall be the . permanent agents of the Com- 
peny,” and went on to confer upon these 
agents, both jointly and severally, “subject 
to the general control of the Directors for 
the time being of the Company”, very wide è 
powers of management. These extended 
to the doing of “all such acts as are necessary 
for the carrying on ofthe business of the- 
Company”. Now Keshab Deo was not only 
the Managing Director of the Shri Baldeo 
Mills Limited; but he was also the Manager 
of the firm of Dip Chand-Lalji ` Mall. His 
power to act for and on behalf of that firm 
has never been questioned. What we have 
to determine, therefore, ia whether the firm 
of Dip Chand-Lalji Mall, as “permane 
agents” of the Shri Baldeo Mills Limi 
had power to pledge the credit of that Co 
pany by -executing in ita name the Ar 
now in question. The Memorandum 
Association above referred to waa regi 
without any Articles of Association, 
is not denied that the result of thia 













appended to the Indian 
(VI of 1882) operative as the Articles o 


“Association of the Company, unless and until 


these were formally altered in accordance 
with the procedure laid down by sections 
76 and 77-of the said Act. The Regulations in 
Table A aforesaid do not, of course, provide for 
the peculiar case of a Oompany like this Shri 
Baldeo Mills Limited, provided by its 
Momorandum of Association with two sets 
of “permanent agente”, they do not help 
towards defining or limiting the powers 
of those agents in any way. The share- 
holders of the Shri Ualdeo Mills Limited 
did, however, make an attempt to provide 
themselves with compte and- #ppropriste 


` 
i? 


\ 
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Articles of Association. They passed a 
most elaborate set of Articles of Association 
at a general mesting held on November 7th, 
1905, and confirmed the same at a subsequent 
meeting. It was not shown to us in argu- 
ment that , these proceedings failed to ‘satisfy 
the requirements of sections 76 and 77 of 
the Indian Companies Act, except in one 
particular. The subsequent general meeting 
was held mare than one month from the 
date of- the first meeting at which the 
Articles of Association were passed. It 
follows that the said Articles, having neither 


‘been registered along with the Memorandum 


of Association, nor subsequently passed in 
the manner provided by law, could not take 
effect as “Articles of Association” so as to 
replace the general provisions of Table A 
of the Indian Companies Actin regulating 
the affairs of the Shri Baldeo Mills. 


This position was not controverted in 
argument on behalf of the appellants. The 
arguments addressed tous on their behalf 
rocesded along various lines. We were 
ked to consider the provisions of the 
emorandum of Association in themselves, and 
the possible effect of the proceedings of the 
meeting of November 7th, 1905, regarded 
simply as resolutions passed by the entire 
of shareholders empowering certain 
agents to act for them. ‘Onur attention was 


the Directora and of the shareholders in 
general meeting, which we were aaked to 
treat as ratifications of the conduct of 
Dip Chand-Lalji Mall in raising money on 
hundis for the purposes of the Company. We 
do not desire to go into these metters in 
detail; there was forcain the arguments 
addressed to us from each of these points of 
view, but we prefer to base our decision on a 
slightly different ground. The strongest line 
of argument on behalf of the appellants was 
struck when we were asked toconsider whether, 
when all is said and done, the appellants 
were not fully warranted by the proceedings 
of the general body of shareholders as well as 
of the Directors of Shri Baldoo Mills Limited in 


dealing with Keshab Deo as an agent fully” 


empowered to act on behalf of that company in 
this particular matter. The principle applicable 
is that laid don by section 237 of the Indian 
Contract Act (LX of 18725. The firm of Dip 
Chand-Lalji Mall were admittedly agents of 
the Shri Baldeo Mills Limited fors variety 
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wn to various proceedings, both of. 


81. ` 


of purposes. . It is not really necessary for the 
disposal of this appeal that we should record 
a finding that their authority did extend to 
pledging the credit of the Milla by drawing 
these hundts, provided it is clear tous that 
the appellants were induced by the worda or 
conduct of the Directors and shareholders 
of the Shri Balde$ Mills to believe that such 
an act was within the scope of the anthority 
of the agent firm. Now it seems clear to ng 
that the shareholders and Directors aforesaid 
were not aware that the validity of the 
Articles of Association passed at the general 
meeting of November 7th, 1905, was capable 
of being called in question. They invariably 


treated them as the Articles of Association ` 


binding on the Company and referred to them 
as such ina variety of proceedings, not only 
at meetings of the Direbtors butat general 
moetings of the shareholders. They published 
them for the information of the general public 
as the Articles of Association binding on the 
Shri Baldeo Milla . Limited. In one of the 
cases before us there is very specific evidence 
that parties from whom it was desired to 
reise a loan were referred to these Articles 
when they. desired to be satisfied as to the 
authority of the persons .with whom they 
were dealing. We need not labopr thia point, 
we are satisfied that, bya long course of 
conduct, the shareholders of the Shri Baldeo 
Mills Limited did put forward the Articles of 
Association passed at the general -meeting of 
November 7th, 1905, as embodying regulations, 
by which they were prepared to be bound, 


“defining the scope and limits of the authority 


conferred on the firm of Dip Chand-Lalji 
Mall as agents of the Mills. - 


The question in issue, therefore, narrows 
itself down to this.—Assuming the regulations 
adopted at the general meeting of November 
7th, 1905, to be in this matter binding on the 
shareholders of the Shri Baldeo Mills Limited, 
would those regulations empower the firm of 
Dip Ohand-Lalji Mall, as agents for that 
Company, to pledge its credit, as was done 
when Keshab Deo (as manager of Dip Chand- 
Lalji Mall) executad thafiundss in suitP A 
strenuous attempt was made in, argument-on 
behalf ofthe respondent to satisfy ua that 
this question: should be answered in the e 
negative. The provisions of paragraphs 105, 
107, 108, 109 of the Regulations in queation 
seem to us sufficiently clear on the point, and 
still more go when considereg in- thé light vf, 
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the evidence as to the proceedings of the Shri 
. Baldeo Mills Limited from the date of the 
.incoroporation of this Oompany and its 
dealings with the firm of Dip Ohand-Lalji 
Mall. The Mills did require a site, construct 
buildings and purehase machinery of consider- 
able value for the purpose of carrying on ite 


business. There are in the hénds of the Official” - 


Liquidator assets exceeding two lakhs of 
rupeses in -value, obtained by the sale of 
these properties. The learned Judge of the 
Court below was of opinion that the actual 


cost was considerably in excess of the sum ' 


realised in liquidation. Now the most strik- 
ing feature in the history of this Company is 
that the bulk of this expenditure was met out 
“of borrowed money, most of it borrowed 
through the firm of Dip Chand-Lalji Mall. 
The curious system of saccount-keeping 
adopted is explained in the judgment of the 
learned Additional Judge, it is only this sys- 
tem of account-keeping which has prevented 


the appellanta from establishing-their claim ' 


beyond reasonable question by proving -that 
the consideration paid by them: for the hundis 
in suit actually went to the benefit of the Shri 
Baldeo Mills Limited. Asa matter of fact 
it went into the hands of Dip Chand-Lalji 
Mall? and this firm was continually making 
. advances to the Shri Baldeo Mills, for whom 
they were . agents. They have filed a claim 
before the Official Liquidator for over a lakh 
of rupees. . The transaction effected by means 
of the hundis in suit has been argued before, 
us as in subetance a borrowing of money for 
the benefit of the Shri Baldeo Mills Limited; 
it might equally well be regarded asa pledg- 
ing of the credit of the Mills'to enable the 
firm of Dip Chand:-Lalji Mall to recoup iteelf 
for advances previously made. 
point of view the transaction was one, in our 
opinion, within the ostensible authority of the 
agency held by Dip Chand-Lalji Mall under 
the resolutions passed at the general meeting. 
of November 7th, 1905. The appellanta paid 
money for these hundss in the belief that the 
agonts held a valid authority under these 
regulations. We hald that, whether or not 
this belief was well-founded, it was induced 
by whe conduct of the shareholders of the 
Shri Baldeo Mills Limited, aud that the 
"latter cannot now repudiate tho authority of 
“their agents. ` 


. Wae, therefore, set aside the order of the 
Court bélow and gllow the appellants’ claim. 
e 


4 


INDIAN -CASES, 


From either 
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The latter will get their costs, including in 
this Court fees on'the higher scale. The 
interest due to the appellants will -be calonlat- 
ed to the 16th February 1910, the date on 
which the Shri Baldeo Mills went into 
liquidation. f; 
Appeal alowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

, Secoxo Cryin Appsat No. 278 or 1912. 
February 11, 1914. 
Present:—-Mr. Lindsay, J.'O. 
RAMA SHANE AR AND ANOTHER— 
Derexpants-—APPRLLARTS 


versus 
“NANIK PRASAD-— -PLAINTIPF— RAM e 


KISHORE—Derexpant—RaspoxDents. 

Pre-emption—Lis pendens— Perdas selling property 
after suit to persons having superior night, affect of— 
Superror and inferior rights of pre-emption—Right of 
preemption not easrcised within, but conveyance of pro 
perty taken ajter, period bed by law, effect of- 
Plea of non-transferabiitty, whether can be raised 
purchaser—Bstoppel—Kabzadarl lend—Alienation, of 
oertain lands, restrictions put by Setilement Court 
ross upon, effect of-—Superior proprietor alone; can 
challenge alienation. ` 

The law of lis peadens appliés “to suite for) pre- 
emption. 

hasitey v. Govind Das, 30 A. 487; 5 A. Ld. 477; 

A. W. N. (1908) 221; Kamta Piamıd v. Ram’ Jag, 2 
Tnd. Cas. 206; 86 A. 00, 12 A -L.J. 9 and Karam Ali y. 
Stan, 10 Ind. Oas 1007; 30 P. R. 1911; 187P. L. R. 
1911, followed 

Thus the vendee cannot defeat the pre-emptor’s 

right by transferring the property, after the institu. 


< tion of the pre-emption suit, to persons having a 


right to pre-emption superior to that of the pre- 
emptor himself. 7 

Persons failing to exercise their right of pre-emp- 
-tion within the period prescribed by law cannot a 
oven an inferior rgbt of preemption by 


- conveyance of the property after the time fora anit 


for pre-emption has expired. 

Persons taking conveyance of a certain property 
cannot subsequently pload with any good grace that 
the property was not transferable 

Restrictions as to alienation put by a Settlement 
certain lands do “not render 
those lands absolutely moapable of transfér They 
are imposed simply for the benefit of the superior 
‘proprietor who alone can ane the Spenser of 
such lands. , 


Appeal from the decree of the Subordinate 
Judge, Rae Bareli, sedated 9th April 1912, 
upholding “that of the Munsif, Rae Bareli, 
dated 28th July 191}. Te 
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Pandit | Gokaran Nath Misra, 
Appellant. 

- Syed Zahur Ahmad, Babus Bisheshar Nath 
and Har Gobind Das, for Respondent No.1. 

JUDGMENT .—This is a second appeal in 
&-pre-emption suit. The facta of the case 
are Ba follows: On the 18th-of August 1909 
three of the -defendanta Bindeshuri Prasad, 
Lachhmi Narain and Shiam Narein 
sold certain property to the first de- 
fendant, © Ram _ Kishore, by -a registered 
sale-deed, the price being stated as Rs. 500. 
This document was registored on the 13th of 
September 1909. On the 18th of September 
1910, that is to say, on the last day of 
limitation, ‘a suit for pre-emption was filed by 
the plaintiff, Nanik Prasad, who is a co-sharer 
in one of the two thoks into which the village 
is sub-divided and who is alleged- to have a 


for the 


residence in 'both the thoks, claiming that he 


was entitled to pre-empt the property. One 
ofthe defences set up was that the property 
which had bean bold to the first defendant, Ram 
Kishore, had been sold by him in turn to two 
persons, Ramashankar and Umashankar, by 8 
deed dated the 12th of September 1910 
which was registered on the 21st of the same 
month. These two persons were impleaded 
as defendants Nos. 5 and 6 and they are the 
appellants in the case now before me. 

Both the Courta have come to a finding that 
he sale in favour of these appellants, though 
rting to have been made onthe 12th of 







Saptember 1910, was really made ata latter ‘ 


date and the suit for pre-emption has been 
decreed, the Courts holding that the purchaser, 
Ram Kishore, could not by’ subsequently 
disposing of the property to other persons 
defeat the plaintiff's right of pre-emptiep. It 
_ is “not disputed now that these appellants here 
had a better right of pre-emption than the 
plaintiff, Nanik Prasad. But the contention 
for the respondents is that as the Courts 
have found, as a matter of fact, that the sale- 
deed of the 12th September was collusive and 
that in fact no sale-deed was executed upon 
that date, the appellanta are not entitled to 
succeed in ‘respect of their stronger right of 
pré-emption. ` It is argued, and I think 
argued rightly, that if these appellanta failed 
. to exercise their right of pre-emption within 


the period prescribed by law, they cannot ase 


defeat even an inferior right of pre-emption 
-by taking a conveyapce of the property after 


- the ‘time for a suit for pre-emption hag - 


“effect in 
might also refer to Karam Als v. Suléan (8). 


. tion. 
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“expired. The case seems to me.to be finally 


dispased of by the finding of fact that the sale 
to these appellants did not take place on the 
12th of September 1910. It cannot be 


contended fora moment that there is no ` 


evidence on the record which would support 


` this finding of fact come to by “both the 


Courta -below. On the contrary, having 
perused the evidence, I -aia satisfied that 
there were gddd grounds for this finding 
which cannot now be disturbed in second 
appeal. The situation,- therefore, is that it 
must be taken that these appellants took a 
conveyance of the property after this suit for 
pre-emption had been instituted. The 
consequence is that the law of lis pendens 
applies and that no dealing with the property 
after the institution of the suit can defeat 
the plaintiffs right. That thelaw of lis 
pendens applies to suita for pre-emption has 
been laid down in Ghastey v. Gobind Das (1). 
There ìs also a recent ruling tothe same 
Kamta Prasad v. Ram Jag (2). I 


The only other point which has been 
raised here is with regard to 10 bighas 
odd of cultivable land comprised in the 
property sold. Itis argued that this land 
being kabasadert land cannot be transferred 
and is, therefore, not the subject of pre-emp- 
This point was taken for the first time - 
in the lower Appellate Cotrt. It appears 
from the record that this land was held 
under 8 decrge of the“ Settlement Court, a 
decree which declares the Jand to be heritable 
but not transferable. The lower Appellate 
Court was of opinion that the restraint upon 
alienation contained in the decree did not . 
make the land absolutely inalienable and it is 
pointed out that, as a matter of fact, various 
transfers of this property had been made froni 
time to time, and indeed the appellanta cannot, 
with any food grace; put forward this plea 
seeing that they have taken a conveyance of 
the property . themselves. There is, as the 
learned Judge of the Court below has péinted 
out, no statutory prohibition against the 
alienation of lands of this kind. The law is 
now well settled in the Court that restrictions 

upon alienation ntained in Settlement 


Courts’ decrees do not render-the land incap- 
(1) 80 A. 467, 6A. D J. 477; A. W. N. (1008) 


Ohta nica ea A 
10 Ind. Cas. 1007; 30 P, B. 1911; 02 P. LB, 
1911, -- 


94 INDIAN CASES. 


MAQBUL HUSAIN r. GHAPFUR-UN-RISHA. 


able of transfer, The view taken is that the - 


restriction is imposed for the benefit of the 
superior propriotor who may avail himself of 
the condition if he so choose, but that no-one 
else except the superior proprietor is entitled 
to challenge the alienation of such lands, I 
think, therefore, that in the present case as the 
superior proprietor “has not .thought fit to 
intervene, there is no ground whatever upon 


which the plea now raised by thess appollanta ` 


can ba allowad. I find on all points. against 
appellants and dismiss the appeal with coste. 


Appeal dismissed, ` 


‘ALLAHABAD HIGH COURT. 
Secosp Orvic APPLAL No. 553 or 1913. 
April 8, 1914. set 
Present:—Sir Henry Richards, Kr., Ohief 
Justice, and Justive Sir P. C. Banerji, Ka. 
MAQBUL HUSAIN—Dgrenxpayr—., 
k APPELLANT ` 


versis 
GHAFFU RSUN-NISSA—PLAINTIPPR— 
RESPONDENT. 

Pardanashin lady—Muhamniidan Lato —Gift by lady 
— Whale property gifted—Lady left on marcy of donss- 
Burden of proof of validity of gift—Rsvocation—Parti- 
hon of gytsd propsrty—Alei aioe in erdstancs—Grouad 
Jor rejumng revocation. 

Whors a Muslim lady gifts away hor whole pro- 
porty leaving horwelf for tho futuro completely at tho 
wersy of the donee, the latter should adduce vory 
clear apd oogont ovidence to show that she under- 
stood the natyre of the transaction and its effect upon 
her interests, ; 

"A subject-matter of a gift under the Muham- 
madan Law cannot bs said to haro been altered in 
substance In the possession of the donee by the mara 
fact that as the rosult of s pertiion after gift tho 
property, which boforo gift formed pert of a bigger 
` mahal, became part of ono of tho smaller whale. 
The revocation of the gift cannot bo refasod-on tho 
ground of uoh alteration. s 
Second appeal against tha dəcres of the 
District Judge of Aligarh, dated March 25, 
1913. j 
e FAOTS.—The plaintiff brought a suit for 
possession of certain property by avoidance 
of a deed. of gift on the allegation that the 
defendaut, the donee, had stopped to give her 
maintenance and expenseg. The defence was 
that the donor was not competent to revoke 
the gift, that there having been a partition, 
the i was irrevocable under the 
Mu Law and that the gift being 


a , fot oensideration was valid. The plaintiff 


` adviser 


mercy 


(1914 


was examined and she denied the contents cf’ 
her plaint and stated that she had no kuow- 
ledge of the deed of gift. ‚The Court of 
first, instance decreed the claim, except in 
respect of the shares in the villagea perti- 
tioned. On appeal, the District Judge modified 
the decree of the Court of first instance. 

Mr. Govind Prasad, for the Appellant.— 
The plaintiff having denied on oath all 
knowledge of the contents of the plaint, , 
her guit ought to have been dismissed. 
Morsover, no cause of action has 
accrued to tho plaintiff for this suit. 

The gift baing for consideration, ib cannot 
ba revoked. The defendant has made 
certain improvements in the property aud 
there having been a perfect partition the 
nature of the property has altered. Under 
the Muhammadan Law, therefore, tho gift 
cannot bs revoked. The Courts below havo 
also erred in awarding to the plaintiff 
possession of the property not claimed jin 
tha plaint. Ho relied on Wilson’s Muham- 
madan Law, page 354. 

Mr. S. A. Haidar, for the Respondent, 
was not heard in reply. He supported the 
objections filed by him and submitted that 
the whole claim ought to ba decrasd iu- 
asmioch as partition could not be any ber to 
the whole gift being revoked. 


JUDGMENT.—This sppeal arises in 
a guib brought by the ‘plaintiff-for posses- 
sion of ‘certain property and for revocation 
of a deed of gift in respect of it executed 
by her in favour of the defendant- 
appellant. Her case as seb forth in the 
plaint was tbat she had no counsellor or - 
except the defendant, that the 
defendant gd induced her to make the deed 
of gift in his favour, having led her to 
believe that le would always remain obedient 
and faithful to her and would defray all 
her expenses. It has been found by both 
the Courts below that the plaintiff was 
aware of- the terms of the deed of gift 
and that no fraud has been proved. We 
cgnnot, however, overlook the fact that by 
the gift she denuded herself of . everything 
she had and left herself completely at tho 
‘of the defendant. Under. such 
circumstances very clear and cogent evidence 
should have been given to show that she 
understood the nature of the transaction and 
its effect upon her injerestse. Under tho 
Muhammadan Law, by which the parties are |- 
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governed, a donor hase right to revoke a 


gift except in the cases specified at page 152 of > 


` Volume I of Ameer Ali’s:Muhammadah Law. 


“The defendant-appellant contends that this 
case falls within the purview of clause (f), 
vis., that the subject-matter of the gift has 
altared in substance in the possession of the 

- donee. What happened was this: according’ to 
the .Court 
comprised in the ‘gift had been partitioned at 
the instance of the defendant before the 
institution of the suit, and for this reason 
that Oourt excluded those villages from the 
operation of its decree. The lower Appellate 
Oourt held that only one village had been 
partitioned before the suit was filed’ and 


excluded that village only from the decree. 


We.are unable to agres with the. view of 
the Courte below in this respect. 
has, in our opinion, been no substantial 
alteration of the subject-matter of the 
gift in the posseasion of the donee. The 
“property at one time formed part of 8 
bigger mahal; by partitions smaller maAhals 
have been formed, and the property in 
dispute is now part of one of the smaller 
makah. The only difference is thats the 
plaintiff has become a oco-sharer of & 
smaller mahal instead of the bigger mahal. 
here has been no alteration in the nature 
the property. The property existā where 
sih was. We think’ that the Courts below 
hay6 erred in holding that the gift could 


_ no be revoked by the plaintiff. 


. Oné.other point was raised on behalf of 
the appellant, vis., that honse No. 1820 had 
not been claimed in’ the plaint. This is 
true, but this house is included in the deed of 
gift and the plaintiff sought to set aside the 
whole gift. In the lower Appellate Court 
the point does not seem to have been 
pressed and, in our opinion, there is nothing 
in it. ’ 3 : 
The result is that we dismiss the appeal 
and, allowing the objections filed on behalf 
of the respondent, decree the’ plaintiff’s 
claim in full. Having regard tothe fact 
that the plaintiff gave fasle evidence in the 
Gourt of first instance and tried: to support 
her claim by untrue evidence, we direct 


the parties to bear their own costs in all 


S 


Courts. `, 
hn Appeal dismissed. 
e 
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of first instance two villages” 


There. 
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OALOUTTA HIGH COURT. , 
MisOHLLANHOUS Oivi ArrsaL No. 102 or - 
- ` 1912. 
i June 4, 1918. 
. _Presené:—Mer. Justice Coxe and 
a Mr. Justice Ray. : 
JNANENDRA NATH BONE—JUDGMENT- 
` DEBTOR—ÅPPALLANT 


s 


versus ; 
KHULNA LOAN COo., Lp.—DROREM-HOLDHARS 
N -—RESPONDENTS., - 

Owi Procedure Oode (Act V of 1908), s. 48— 
Limitation Act (IX of 1008), Sch. I, Ast. 182, cl. T— 
Erection of decree—Decres . divesting mortgaged 
propsttiss to be sold and if sale-proceeds be tnoufficient, 
balance to be realised from other properties and persons 
of judgment-debtors—Application for emocion after 
twelve years from date of deores, if barred. 

It was directed in a ET derah ran the 
mortgaged property should be sold, an the pro- 
ceeds of the sale were insufficient, the balante should 
be realised from the other properties and the persons 
of the judgment-debtora. An application for execu- 
tion of the decree was presented more than 12 years 
after the dabe of that decree: ` 

Hold, (1) that under section 48 of the Civil Pro- 
cedure Code, 1908, time runs from the date of the 
decree and not from the time when the mortgaged 
Dopey ie been sold, S 

; Charan Roy Chaudhari v.. Ambika Charan 
Dutt, 31 O. 782, distinguished. —_ | 

(2) that the direction in the decree is not a direc- 
tion to pay money at @ certain date within the meen- 
ing of clause 7 of Article 182 of the Limitation Act of 
1906, as tle date in the present is not dbrtain, 

` (8) that applications for exeoution are ordinary - 
applications for the attachment of property and bear, 
no resemblance whatever ‘to an application under 
section 90 of the Transfer of Property Act; _ 

(4) that the application was barred under section 48 
of the Oode. Š 

Appeal from the order of the Officiating First 
Sub-Judge of Khulna, dated December ,6th, 
1911. 4 : 

Babu Narendra Kumar Bose, for the 
Appellant. ` 

Babt Brojo Lal Chakragatit, 

*spondenf. , 


for the Re- 


“ property should be sold and if the proceeds , 
of the ais were jnsufficient, the balance 
should be réalized from the other properties _ 
and the persons of the judgment-debtors. This 
application was presented more 12 
years after the date of that decree. The 
learned Snbordinate Indge has held ebat 

_ there wero virtually two decroes at that time b 


a 
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and that the period of 12 years did not run 
until what he regards as the second decree 
under section 90 of the Transfer of Proper- 
ty Act, 1882, became operativaand capable 
of “execution. Accordingly he held that the 


pplication was not barred, basing his docimon 


on the case of Ohands Charan Roy Chandhuri 
v. Ambika Charan Dutt (1). | 

The judgment-debtor appeals, and it is 
argued that the execution is barred, It 
appears to us that this contention must 
succeed. The case cited by the learned Sub- 
ordinate Judge is not an authority for 
holding that the decree-holder who las 
obtainod a decree auch as-is given in this 
case has 12 years for proceeding against the 
person and other properties of the judgment- 
debtor dating from the time when tho 
mortgaged property has boon sold. 
never arose in that case. All that was held 
in that case was that when the oxecntion 
wus applied for more than 12 years after tho 
mortgaged property had boon sold, the appli- 
cation was barred. But the question whother 
it was or was not barred bofore that stage 
Was not raisod in that case and was not 
decided. The terms of soction 4S seam to 
us to be porfoctly clear, and according to that 
section time rans from tho date of tho 
decree. Tla date of the decroo is- fixed by 
Order XX, rule B, and wo cannot understand 
bow there can boany othor date of the 
decreo from which limitation should ran. It 
has been suggested that this case may bo 
regarded as one in which tho decree dirocted 
the payment of money to bo made at certain 
date, namely, after the mortgaged property 
had been sold. It appears to us that a 
direction of such a kind would certainly not 
be a direction to pay money at a certain date, 
The date would not be certain. : 

Next, it has been argued that the first 
application for execution against the person 
and other properties of the judgment-debtor 
fuigh? be regarded as an application for an 
order under section 90 and the order passed 
thereon might be regarded asa decree. Appli- 
cations for execution are ordinary applications 
for the attachment of property and bear no 
resemblance whatever to an application 
tinder segfion 90. No resson really has been 
shown to us for supposing that the applica- 


tlon*of 1998 for “execution was in any way 


ant afplication for a decree under section 90. 
(1) a1 O. 702 
2 8 
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We think, therefore, that tho appeal must be 
decreed and the application refused as being 
barred by limitation. : 

The appellant will be entitled to his costs 
in both tho Courte. We assess the hearing 
fee at four gold mohurs. 

Appeal decreed. 





ALLAHABAD HIGH COURT. 

Exgcution First Avpaan No. 63 or 1913. 

March 80, 1914. è 
Present:—Mr. Justico Rafique and 
- Mr. Justico Piggott : 
AHMADUNNISSA—Jupauent-DEBTOR— 
APPELLANT 
versis 
GULZARI LAL—DEOREK-IO0LDER— 
RESPONDENT. 

Avpeal—Decision in fuvour~-Fiading againet—Ap- 
peal, whethe: competent. 

A party has no right to appoal against a decision 
in his favour on tho ground that ono of tho findings is 
against him. 

Execution first appeal from the docision 
of the Subordinate Judge of Aligarh, dated 
October 4, 1912. 

The How’ bile Mr. Abdul Raoof, for the, 
Appellant. 

Mr. Rahamatullah, for the Respondent. 

JUDGMENT. —Thisg is an  oxeculig 
appeal which has arisen out of the follow- 
ing. circumstances:—On the 19th May 1903 
Gulzari Laland another obtained a decree 
for possession of certain immoveable pro- 
perty and the right to recover mesie 
profits which were to be determined in 
the exeoution department. On the 26th 
February 1906, an application was made on 
behalf of the decree-holders to the Court 
of first instance for the ascertainment of. 
amount of mesne profits recoverable 
for tho years 1307, 1808, 1809 and 1810, 
Fasli. On the Sth June 1908 the, Court 
of first instance d an order fixing the 
amount due for 1807, 1308 and 1310. As to 
the mesne profit for 1309 it was held 
that there was no data before the Court 
to determine the amount for that year. 
On appeal by the decree-holders to this 
Court the ‘decree of the frst Cqurt was 
confirmed on the 25th June 1910. On, 
the 24th September 191f one of the decree- 
holders, vis, Gulsari Lal, alone | applied e 

á ° 
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for the execution of the decree as regards 
the mesne profits determined by the order 
of sthe 8th June 1908. -The judgment- 
debtor resisted the application 
grounds among others, vis., limitation and 
the incapacity of one of the decree-holders 
only to apply for execution. The learned 
Subordinate Judge held that Gulszari Lal 
alone could not ask for the execution of 
the decree, and dismissed his application. 
But in his order he also determined the 
question of limitation which he decided in 
favour , of the decree-holders. The 
moent-debtor has come up in appeal to this 
Court by which he questions the finding 
of the lower Court on the point of limita- 


tion. We think that no appeal lies. The 
original application for execution was 
jami and if one of the 6bjections 


urged against the application was decided 
against the judgmoent-debtor, the latter is 
not entitled to appeal to this Court only 
on that point because the result of the 
dispute between the parties was decided 
in his favour. The appeal, therefore, fails 
and is dismissed with costa. 

| . “Appeal dismdssed, 


se QALCUTT:A HIGH COURT. 
FULL BENOH. 
Broonp Arrasar No. 1647 òr 1911, 

7 April 24, 1914. f 
Preseng:—-Sir Lawrence Jenkins, Krt., Obief 
Justice, Justice Sir Harry Stephen, KT., 
Mr. Justice Woodroffe, Mr. Justico Holmwood 
< and Mr. Justice D. Chatterjee. 
GOPESHWAR PAIL.—Prarmtire — 
APPELLANT 


versus 
‘ JIBAN CHANDRA CHANDRA AND OTHERS 


amp SRIKANTA LOHAR AND oTHRRS— 
Daranpawts—Rasronpante. 


Pangal Tenancy Act (VIII of 1885), Sch Hi, Art, 8 


. —Amendment—Limitation—Canuss of action arising 


before amendmont—Swuit instituted afler amendment— 
Under-ralyat, suit for possession—Dispossodsion by 

Landlord—-Vested right of sai 
The decision of the majority in the case of Hun- 
juri Bibi v. Akkel Mahmud, 19 Ind. Oas 798; 17 O. 
L. J 816; 17 O. W. N. 889 has not beon affected by 
the jnägment of the he krivý Oouncil in the case of 
nhaya Lal, 19 Ind. Oas 201; 40 


Lala Som Ram vy 
| LA 1 193 1 T SAL I an (1918) M, 
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on two- 


judg- - 
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W. N. 470, 17 0. L! J. 488; 15 Bom. L. B. 480; 25 M. 
L. J. 181; 85 A. 227 (P. 0.); 17 0. W. N. 608. 
Therefore, the special mla of limitation extended 
to under-rasyats by the amendment-in 1908 of 
Article 3 in Schedule ILI of the -Bengal Tonancy 
Act, doos not apply where the dispossession was in 
1898 and the suit for recovery of possession was in- 
stituted on August 25, 1906. : 
Though procedure may be regulated by the Act 


- for the time being mn foroe, still the intention to tako 


away a vested right without compensation or any 
sving is not to be imputed to the Logislatute unless 
it be expressod in unequivocal terms, 

Commissioner of Public Works yv Lagan, (1908) 
AO 885; 791 J.P.C.91; 88 L. Ti 779, Colonral 
Sugar Refining Co. v Irving, (1005) A. O. 869 74 L, J. 
P. O 77, 92 L. T. 788, 21 T L R. 618 and Jackson v. 
Woolley, 8B. & B. 784 27 L. J. Q. B. 448; 4 Jur. 
(x. a.) 656, 6 W. R. 686, 120 E. R. 292, followed. 

Appeal from the decree of the District 
‘Judge of Bankurah, dated April 12th, 1911, - 
reversing that of the First ‘Maunsif of 
Bishanpur, dated February 28th, 1910. 

This appeal ‘was first heard by "Fletcher and : 
N. Chatterjoa, JJ., who having differed in 
opinion as to whether the suit was barred 
by limitation passed on March 10th, 1914, the 


following 
JUDGMENT.” 
Freronre, J.—Thia is an appeal against a 
judgment and decree passed by the District 
Judge of Bankurab, dated the 12th of April 


“1911, reversing ‘the decree passedeby the 


Court of the Mansit of the first Oourt 
at Bishanpur. -The suit was brought fon- 
declaration of title to and possession of a 
certain piece of land ofan area about 10 
bighas. ` 

The land in dispute was originally Ghat- 
wali land held by. one Kali Lobar, the 
Ghatwal. In the year 1866 the Gkatoal 
granted to the plaintiffs grent-grandfather 
a temporary lease of the land in dispute for . 


cultivating purposes. 


In the year 1874 a renewed lease was 

granted to the plaintiff's grandfather 
by a registered document. On the lst 
of April 1879 documents were exe@nuted* . 
purporting to convert the holding into 
mokarart. 
“ Inthe year 1902 the Ghatwals land was 
resumed by the „Maharaja ` of Burdwan 
and the Maharaj ‘settled the land with the 
former Ghatwal Kali Lohar in May 1902. 

On the 28th June 1908, Kali Lohar sold 
the lands to the contesting’ defendanis tho 
almost immediately dispossessed the plaintiff 
of the same. The present suit’ was 
instituted in the month of, July 1909, 


` 
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The Oourt of first instance decreed the plaint- 


it?s suit but on appeal the learned Dis- . 


trict Judge sangang the decree passed by the 
Munsif. 

“On the appeal habits ng it-was first argued 
that when Kali Lohar.obtained the lands in 
1902 in settlement from the Maharaja of 
Burdwan, the estate then conferred on him 
wont to feed the estoppel ‘created on the 
purported grant of the mokareri interest to 
the plaintiffs ancestor on the lst of 
April 1879, or at any -rate by the acceptance 
of rent by Kali Lohar between May 1902 


_ and June 1908 ha had- confirmed the lease 


` 


to the plaintiff. As -to the question of 
estòppel 1 agree with the lower Appellate 


Court and on tho facta found I think that. 


the acceptance of rent would amount to a 
confirmation of the tenancy of the plaintiff. 
But before the latter points can avail the 
appellant, it must be shown that his suit is 
not barred by limitation. 

Now Schedule HI, Part I, Article 3, to 

the Bengal Tenancy Act 1885, provides ihat 
the period of limitation to recover. possession 
of land claimed bya plaintiff as an ocoupancy- 
raiyat is two years from the date of 
dispossession. It has been decided in this 
Court that the article only applied to suits 
by oocnpancy-tatyats oe Ramdhan Bhadra v. 
Ram Kumar Dey (1) 
« But by section 61 (8), Act I (B. O.) of 
1907 the words “ A ratyat or an under- 
raiyat” were substituted in’ Article 3 
in the place of the words “an occupancy- 
ras Kh 

‘Act I (B. ©.) of 1907 came into force on 
the lith of May 1907 and as I have already 
stated this suit was instituted in the month 
of July 1909. ' 

The argument put forward by the learned 
Vakil for the appellant is that the Statute 
of Limitation that was in force when the 
cause of action arose, 


the Suit was instituted, applies to this 
case. Therefore: as the cause of action 
arose before the passing of Act I (B. O.) 


of. 1907 -the present aan was brought in 
time. 
In support of this argument reliance was 
d oa the decision in the case of Munjura 
Bibi y. Akkel Mahmud (2). 


7 o. 928. 
@ 19 Ind. Cas. 783, 17 C. L.J 816; 17 0. W.N. 
. . > 
e 
e 


and not that when 
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That case was a decision of Mukerjeeo 
and- N) R. Chatterjoa, JJ., (Carnduff, J., 
dissenting) and. is if the cass remains 
unaffected by subsequent decisions binding 
on us here. ; 

The Privy Council, however, in the case of -- 
Lala Soni Ram v. Kanhaiya Lal (3) expressed 
the opinion that the: Statute of Limitation 
in force at the time of the institution of the 
suit aud not that in force “when the cause of 


action arose applied to the cage before 
them. 
Following on that decision Mukerjee 


and Beachcroft, JJ., held in the case of Budhu 
Kumar v. Hafis Husain (4), notwithstanding 
the view expressed by the Privy Council in 
thecase of Lala Soni Ram v. Kanhaiya Lal(8), 
that the decision of the majority of the Judges 
inthe case of Munguri Bibi v. Akkel Mahmud 
(2) remained unaffected. On the the other 
hand Coxe and Ray, JJ., in Barhanudds 
Ohowdhury'v. Lal Khan (5), which was cited 
to us during the argument, déclined to 
follow the decision in Munguri Bibi v. Akkel 
Mahumed(2), having regard ‘to the decision of , 
the Privy Council in Lala Soni Ram v. Kan- 
haiya Lal (3). In this conflict of judicial au- 
thority, I prefer to follow the decision of Coxe 
and Ray, JJ., to that of Mukerjee and Beach- / 
croft, JJ. | 

In my opinion both on principle and authori 
the amendment of Article 8 of Schedule IFT 
Part I of the Bengal Tenancy Act being án 
enactment relating solely to procedure, ap- 
plies to guits instituted after the amendment 


. came into operation notwithstanding that the 


cause of action arose prior to the amendment. 
-I May also point out that Article “6 to 
Schedule III, Part I, of the Bengal Tenancy 
Act, has been held by Mukerjee and Vincent, 
JJ., in the case of Thakomont Dasi v. Mohendra 
Nath Dey (8) to be retroapective. It is not 
necessary for me to go through the earlier 
authorities. Itis sufficient for the present 
purpose to say that I a; with the judg- 
ment of Carndnff, J. in Munjuri Bibi v. Akkel 
Mahmud (2). - . 


N.CHATTERJRA, J -—Two questiona have been 


(8) 19 19 nd. Cas 201; 


401 A. Th 18M, L T 437; 
P 


N. 605; 11 A. L.J. 389; (1918) M. W. N, 
0, 17 0. L J. 488,15 Bom..L R. 489; 25 M.L. J. 


181 35 A 227, 40L 4.74 o : 
4) 20 Ind. Cas. 821, 18 O. L. J. 274. 
5). 21 Ind, Oas. 48. 
6) 3 Ind. Ons, 389, 10 O. L. g. 468 . 
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raised in this appeal. The frst is whether 
the plaintiff has a mokarari right to the lands 
in dispute, and the second, wheher the suit 
is barred by the special limitation provided ` 
by Article: 8, Schedule III, of the Bengal - 
Tenancy Act. 
The facts appear to be these: “The landhin 
suit were included ina Ghatwals tenure, and 
the Ghatwal, Kali. Lohar, granted a cultivat- 
ing lease of the land to the plaintiff's 
father in 1281. Subspquently, in 1285 a 
registered mokarari lease was granted by ~ 
the Ghatwal, and it is found that the plaint- 
iffs grandfather and then the plaintiffs ` 
father were in possession of the lands down 
to 1809, when the Ghatwalt lands were re- 
sumed by the -Government and settled with 
the remindar, who again settled the same in 
mokarart with the Ghatwal Kali Lohar. The 
name of the plgintiffs father appears as 
tenant of the land in the resumption proceed- 
ings. After Kali Lohar obtained the moka- 
` rari settlement from the eemindar, he sold 
the lands’ ta the Chandra defendants and 
they dispossessed the plaintiff from the lands. 
Hence this suit. i 

Now a Ghatwal cannot create a permanent 
lease binding upon his successor, but Kali 
har, who granted the mokarav7 to the plaint- 
s grandfather in 1285, acquired & per- 
mont right to the landa in 1902. It is 
eceasary to discuss the arguments address- 
to us and the authorities cited in con- 
ion with the question of. estoppel. The 
titig of the plaintiff in the present case 
does\ not reat upon estoppel. The Ghatwalt 
was ‘not resumed under any Statuip but 
under an agreement between the Chatwal, 
the-semindar and the Government, and Kali 
Lohar by surrendering his .Ghatwalt under 
the above arrangement could not affect the 
mokararit right of the plaintiff. In any 
case it was perfectly open to Kali Lohar 
ifter he scquired a permanent interest in 
the land to confirm the permanent interest 
which he had professed to create in 1289, 
and,it is found by the Court of first instance 
that he distinctly recognised the mokararé - 
title of the plaintiff after the lands had been 
resumed and ‘settled with him- by the 
semindar, and before he sold the lands to, 
the "Chandra defendants. This finding has 
not been displaced dh appeal and is support- 
eed by evidence. The finding that the Chandra 
defendantS are bonagide purchasers for yalue 
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without , notico of the mékaruri title, there-~ 
fore, dosa not affect the mokarari right of 
the plaintiff, and the provisions of section 
27, clause (b), upon which reliance was placed 
on "behalf of the-respondente do not affect the 
question. 

I am aordil of. opinton that the 
plaintiff had a mokarari title. But oven if 
he had no mokaran right, there can be no 
doubt that he had the rightof a non-occn- 
pancy-ruiyat and the tenancy was recognis- 
ed by Kali Lohar after resumption of the 
lands and before the transfer to the Ohandra 
defendants. The latter, 
right to dispossess the plaintiff. 

The next question is whether the suit is 
barred by the spegial limitation of two years 


therefore, had no. 


prescribed by Article 8, Schedule ILI, ofthe . 


Bengal Tenancy Act. The plaintiff, it is 
found, was disposseésed in July 1903 (Asar 
1310) and the suit was. instituted in July 
1909. He had às a raiyat holding at fixed 
rates or even a8 & non-Ocoupancy-ratyat, n 
period of 12 years within which he could 
sue for possession ‘of the lands on declara- 

tion of his title. But Article 3, Schedule II, 
of the Bengal Tenancy Ast, which formerly 
applied only to occupancy-ratyats, was ament- 
ed in 1907 and made applicable to all claases of 
ratyats. The period of two yeas prescribed by 
that Article forasuit had already expired from 
the date of tho plaintiff's dispoaseasiqn, when 
the smending Act was passed and the Act 
came into operation at once. The question, 
therefore, is.whether the amendiug Act ap- 
lies tò the present case. The case of Mim- 


juri Bibi v. Akkel Mahomed (2) exactly covers ` 


the above point. The principle enunciatett 
in that case hes been recognised in Bis- 
seshur v. Jasoda Bal (7) by-the learned Ohief 
Justice and Mullick, J., and the case has been 
followed in Budhu Kumar v. Hafiz Hussatn(4) 
by Mukerjoe and Beachcroft, JJ., but has been 
dissented from by another Division Benelr of 
this Court (Coxe and Ray, JJ.) in Barhanuddi 
Ohuwdhary v. Lal Khan (D) decided on the 16th 
August 1908. The decision of the majority in 
Munjuri Bibis case (2) is binding on every 


Division Bench untit it is overruled by a Full, 


Bench of this Court or by the Privy Council. 


Ge 


The learned Judges, Coxe and Ray, eJI., in, 


the case cited above, ‘were of opigion ` that 

the matter is settled by the decisiod of 

the Privy Oounoil in Lala Bom Ram v. Kan- 
(7) 10 Ind, Oas, 391; 18 O. W, N. 62%; 40 0, 104 

i 


a 


. “coming into 
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hatya Lal (8). With every respect for the 
opinions of the learned Judges J think the 
Privy Council did not decide the point of 
law which arose in Munjuri Bibis case (2) 
and which has been raised in the present 


` appeal. 3 


- 


The Privy Council had not to consider 
the special limitation provided for in the 
Bengal Tenancy Act, nor any Statute of Limi- 
tation coming into operation at once. 

The question before the Privy Council was 
whether the Limitation Act XTV of 1859 or 
the Limitation -Act XV of 1877 was appli- 


cable “to the case, and their Lordships observ-, 


ed: The High Court, rightly holding that 
the law of limitation applicable to a snit.or 
proceeding is the law im force at the date 


. of the institution of the suit or proceeding, 


unleas there is a distinct provision to the 
contrary, held that Act XV of 1877 and not 
Act XIV of 1859 was the Limitation Act 
which was applicable to the suit.” As a 
‘general proposition, the principle enunciated 
in the above passage cannot be disputed, 
apart from the fact that. it is laid down 
by the Privy Council, and in fact, is re- 
cognised in the judgments of this Court 
in Munjuri Brbve case (2). But the ques- 
tion wim, whether an Act amending even a 
Statute of Lirfiitation” when it comes into 
force at chee applied retrospectively so as 
“to affect causes of action which accrued 
before the amending : Act came into force 
where the period préscribed by the amending 
Act had already expired before .i¢ came into 
operation, was not before, and wag not 
considered by, their Lordships. The ques- 
tion was not, and could not be, raised in 
the case before the Privy Council. because 
there was an interval of time between the 
passing of Act IK of 1871 which repealed 
Act XIV of -1859 and Act XY of 1877 
which repealed Act [X of 1871. and their 
operation respectively. The 
principle, therefore, upon which Manjurt 
Bibs caso (2) was decided, could not pos- 
sibly apply to the case which was before their 


- Lordships. Their Lordships were not deal- 


ing exhaustively with tHe whole law on the 
subject, of the retrospective -operation of 


the law of limitation, and the’ general 
observatigns nfade ‘by their Lordships 
shomld, think, be held to apply only 


to the partionlar point which was raised 
pelore and sae by their Lordships, 
Pid ` 


` J r 
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‘The case of Lala Soni Ram v. Kanhaiya . 
Lal (8) has „been considered by another 


' Division Bench of this Court in Budhu Kumar 


v. Hafis Hussain (4) cited .abova. The 
learned Judges (Mukerjee and’ Beachcroft, 
JJ.,) treated, the Privy Council decision as 
laying down merely that the law of limita- 
tion applicable to a suit is prima facia 
the law in force at the date of the institu- 
tion of the suit, and followed the ruling in 
Munjuri Bibis case (2). In the opinion 
of those learned Judges, therefore, the 
Privy Council did not overrule the law laid 
‘down in Munjuri Bibis caso (2). I agree 


“with the view taken in the case of Budhu 


Kumar v. Hafis Hussain (4) and I am of 
opinion that the suitisngt barred by limitation, 


The case was then referred to a Full Bench 
constituted as above. ` 

Babu Mohimi Mohun Ohatterjes, Ambika- ° 
Pada Ohowdhury and Probodh Ohandra Dita, 
for the Appellant. 

Babu Sharat Chandra Ray Chowdhury, for 


-the Respondents. 








JUDGMENT OF THE FULL BENCH. 

Owing to a difference of opinions point 
of law has been stated by~Mr. Justice 
Fletcher and Mr. Justice N. Chatterjea und 
section 98 of tha Civil Procedure Oode an 
the appeal has .accordingly been heard upo 
that point only by five of the other. Jud, 
of the Court. The point of law stated 18: 

‘whether the decision of the majority/ in 
the case of Mungurt Bibi v. Akkel Mi 
(2) has ‘been affected by the jud kah, 
of: the Privy Council in the case of Lala 
Kons Ram v. Kanhaiya Lal (8). The actual 
decision of the majority in “Munjurs Bith’s 
case (2) was. that the special rule of limita- ` 
tion ‘extonded to under-ratyars by the amend- 
ment in 1908 of the 3rd Article in the 8rd 
Schedule of the Bengal Tenancy Act did not 
apply where the dispossession was in 1898 
and the suit for recovery of possession 
was instituted on the 25th of August 1908. 

The judgment of the Privy Oouncil in 
Lala Som Ram v. Kanhatya Lal (8) waa 
concerned not with the. special law of 
limitation but with the géneral law as 
enacted in Act XIV of 1859 and Act XV 
of 1877. The suit in that case was instituted 
on the 4th March 1907 sand was brought for 
the redemption of. mortgage. One defence ə 
was the bar of limitation, The plaintiff sought 


Vol, XXIV] * INDIAN OASES. ` 41 


~ GOPWSHTWAR PAL v. JIBAN CHANDRA, 


to meet this` plea by setting up certain where it was ‘held ‘thatan Act ought not 
acknowledgments and relied on the fact to be go construed as to deprivea suitor 
that.they had been given when Act XIV of of an appeal in a pending action which 
1859 was in force. On the other side it  belonged to him as of right at the date 
was argued that the case was governed by of the passing of the Act. Equally is a right 
Act XV of 1877, and so ‘the plaintiff of-suit a vested right, and in Jackson v. 
could not claim the benefit of the lawasto Woolley (12), the Court of Exchequer 
acknowledgments contained in the earlier Chamber declinef, im the absence of some- 
Act. As to this it was said by the High thing putting the matter beyond doubt, to put 
Court: “ The law of limitation applicable to onan Act a construction that would deprive 
a suit or proceeding is the law in force at any person ofa right of action vested in 
the date of the institution of the suit or pro- himat the time of _bhe passing of the Act. 
ceeding, unless there is a distinct provision Williams, J., said: “It would require words 
to the contrary. Seo Guripadappa Basapa v. of no ordinary strength in the Statute to 
Virbhadrapa Irsangapa (8). As Act XV induce ug to say that it takes away such a 
of 1877 was in force when the sut was vested right.” 
brought and there is no provision in it Here the plaintiff at the time when the 
limiting or postponing its application, section amending Act was passed had a vested right 
19 of the Act applied to the case.” [Shtb of auit, and we see nothing in the Act as 
Shankar Lal v. Soni Ham (9)]. This statement amended that demands the construction that 
of the law was approved by the Privy plaintiff was thereby deprived of arightof . - 
Oouncil on appeal, and it 18 this approval suit vested in him at the date of the passing 
that is supposed .to have affected the deci- of the amending Act. It is not (in our 
sion of the majority in .Munjury Bibi v. opinion) evens fair reading of section 184 
Akkel Mahmud (2). It certainly is not a and the third Schedule of the Bengal Tenancy 
decision on the same Act as that under Act as amended to hold that it was intended 
consideration in Munjuri Bibis caso (2) and to impose an impossible condition under 
as it is the construction and effect of a differ-- pain of the forfeiture of a vested right, 
ent „Act that was under consideration, and we can only construe the amendment as 
he Privy Council judgment cannot be not applying to cases where its provisions can- ‘ 
regarded, as a direct authority onthe Act not be obeyed. The law as amended may 
oot before it. regulate the procedure in suite in which the 
On the contrary the essential conditions plaintiff could comply with its provisions, 
of the two cases are so distinct that, in our but cannot (in our opinion) govern suita 
opinion, it cannot be said that the earlier where such compliance was from the first 
decision is, in relation to the circumstances impossible.- Its effect is to regulate, not 
of this case, affected by the judgmogé of to confiscate. There are thus two 
thé Privy Oouncil. It is an established positions,- where in accordance with its 
axiom of construction that though procedure provisions a suit could: be brought after 
may be regulated by the Act for the time the passing of the amendment, it may be 
being in “force, still the intention to take that the amendment would apply; but where 
away a vested right without compensation itcould not, then the amendment would have 
or any saving is not tp be imputed tothe no application. The factin Lala Soni Ram v. . 
Legislature unless it be expressed in unequi- Kanhaiya Lal (8) did not involve the sefond * 
vocal terms [ Of. Commessioner af Public Works of these positions, and we, therefore, hold that 
v. Logan(10)]. That this view is not limited the decision of the majority in Munjurs 
to those cases where rights of property in the Bibi v. Ahkkel Mahmud (2), so far as it 
“limited sense are involved is showri by the relates to that position, has not been affected. 
. Colonial Sugar Refining Oo. v. Irving (11), by the judgment of the ‘Privy Council in Lala , 
` ; Boni Ram v. Kanhaiya Lal (3) thougheit may e 
a TB 459. perhaps be affected if and so far as it lays 
saat 72, 6A L.J. 981; 6M. L. T. 348, Gown a similar rule for suits *withine the first i 
ee 1908) A. 0. 856; we L. J. P.O. 01; 88 L, T. of the two positions. This, however, is a Wing ` š 
4. Eor Sat ea #1 anes 
11) (1 A. O. aL, J. P.O 82 L. T. ur, (aa, 
IANS, 518. iia bs - - 656; 6 W. Bu 686; 120 R, B, 9P, a le 
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express any definite opinion. Our judgment 
is on the question of limitation only and that 
the result is that we restore the decree of the 
Munsif with costa. throughout. 


aN 
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CALOUTTA HIGH COURT. 
Baoonn Orvis Arrear No. 93 or 1912. 
April 15, 1914. 
" Presend:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
MAHIRUDDIN MANDAL —Durenpant’ 
No. ieee p 


Samak INDRA Ki KUMARI DASI— 

Piaintivy-—Paimarpa, RESPONDE st— 

AND oTuars—Drrksvants—Pro forma - 
RESPONDENTS. 

“(iwi Procedure Code (Act V of 1908), «a 11 
—Mortgage—First and second mortgages—Sutt by 
ng firet—Non-appearance of 

Purchase 


mortgages not impleading second—Purchase by firat 
mortgages ın easocution—Suit by second mortgages for 
posssesiomagiens furi mortyagee—Res judicata. 

_ A first mortgag@e sued on his mortgage and got 
party sold and himself purchased 


profits thereof-had satisfied his claim. No relief was 
asked for or against the first mortgagee exoept thet an 
account should be taken of what was due to him, if 
anything, on the footing of his prior mortgage. 
security. The first mortgagee put in a written” 
statement, but entered no appearance in tho suit 
which was decreed es parts. In execution of this 
decree, the second mortgagee herself became the 
: purchaser, and then she brought a suit for ejectment 
the first mortgages: 

(1) thet the Cour? in passing the ev parte 
ice never intended to Paihia: fear the absence of 
the first mortgagee from the trial, caused the 

~ mortgage security of the second mortgagee to over- 
ride the prior security which was held by the first 


mortgages; 

mA jodnla Pande v. Inayat, mus, 18 Ind. Oas. 21; 11 A 
Li. 87; a 111, followed. 

Gopal Tal v. Banarasi Pershad Chowdhry, 31 O. 


distinguished. 
as that she doctrine of merger does not apply zo 
give the second mortgagee the benefit of the 
first mortgage, simply by reason of the first mart- 
in a suit to enforce his encumbrance, not 
eerie’ joined #hé second mortgagee, whose axislanea” 
. 
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perhaps he didnot know of, as a party jo the 


(8) that nothing was decided inthe former suit 
with reference to the firat mortgagee’s prior en- 
cumbranoe, that it was left untouch 
and that the mere fact that the prior owner of 
the equity of - redemption was also the first 
mortgagee is nof sufficient to raise a case of res 
judicata, .° 


— Appeal from tho dawan of the Firat Sub- 


Judge of Burdwan, dated November 10th, 

1911, affirming that of the Additional Munsif 

of Kalna, dated June 27th, 1910. 
FAOTS.—tThis ik a suit Drought to recover 


< khas possession of land after declaration of 


plaintiffs purchased ratyatt title thereto. 
The facts of. the case are ag follows: Writ’ 
Behary Bandhu, deceased brother of the | 
defendant No. 2 Abinash Chandra 
Bandhu and husband of defendent No. 3 
Krishna Kumari Dasi, obtained the lands 
in suit by executing a kabuliat in favour 
of the landlord in 1295. In Batsakh 1298 
Nrit Behary mortgaged thé lands to defend: 
ant No. 1, Mahiruddin, Soon after, both the 
brothers, Nrit Behary and Abinash, mort- 
gaged. the lands to one Satish Chandra 
Panja. After that in 1809 both the 
brothers again mortgaged the lands to 


plaintiff; Indra Kumari Dasi,. who redeemed 


the mortgage of the said Satish Ghandra. In 
February 1896, defendant No. 1, Mahirudding 
brought the mortgage Suit No. 280 of 18 

upon his mortgage against Nrit Beh 

alone and obtained an es parte decree 

May 1898 against the minor widow of rit 
Behary who died during the pendency of 
the suit. The minor widow was represented 
by- Abinash, brother of her husband, as 
gùardian. In the execution of that mortgage 
decree the properties were sold in auction and, 
purchased by the défendant No. 1 himself and 
he was put into possession of the property 
through Court. The present plaintiff 
brought the Suit No. 477 of 1902 upon 
her mortgage-bond- making the prerent 
dofendant No. 1, Mahiruddin, defendant No. 
2, Abinash, and defendant No. 3, widow’ of 
Nrit Behary party, defendants. The defend- 
ant No. 1, Mahirnddin, who waa defendant 
No. 3 in plaintiff's mortgage Suit No. 477 
of 1902, ‘appeared and contested the guit 
by filing a written statement, but did not 
appear at tho hearing of, that suit, and’ 
plaintif- obtained an ew parte docree on 
August 80, 1902. In the executign sale of 
that decree, the plaintiff herself eee 


e 
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the property and obtained symbolical posses- 
sion through Court on March 1,.1906, but 
not actual poasession. Hence thig suit. 

The defendant No. 1 alone contests this 
anit. The first Court held that the principle 
of res judicata would operate and plaintiff's 
guit was decreed. The defendant No. 1 
appealed to the-lower Appellate Oourt which 
dismissed the appeal with theae remarks: 


“The only point pressed is that the princi- 
ple of res judicata would not apply and the 


suit shall be remanded for trial of other. 


issues. The plaint of the previous Suit No. 
477 of 1902 and the written statement of 
that suit show clearly that the question now 
raised by the defendant No. 1 in the present 
suit had been raised in the previous Suit No! 
471 of 1902. Therefore the iraues in that 
ruit would have been the same if the 


e defendant contested that suit up to the last, 


bnt as ho did not appear the Court who decid- 
ed that suit gave the plaintiff a decree for 


aale, which he would not have got if the - 


points raised were’ decided in defendant’s 


favour. So I agroe with the lower Oourt to - 


hold that the principle of ras, judicata shall 
apply here.” 

: The defondant ‘No. l appealed to the High 
Court. « 


Babus Bipin Bihari Ghose (Junior) and 
niam Ohandra "Mukherjee, for -the Appel- 


e 
bu lira Lal Sanyal, for the Respond- 
entad. ; 


ag JUDGMENT... 
Fustoner, J.—This is an appeal fron? a 
decision of the learned Subordinate 


Judge of Burdwan, ‘dated the 10th Novem- 
ber 1911, affirming the decision of the Munsif. 
The suit .was brought by the plaintiff 
to recover possession of certain pieces of 
land, on the ground that the plaintiff had 
become the owner thereof as the purchaser 
in certain execution proceedings that had 
taken place in the suit which was brought 
by her to enforce her own mortgage security. 
The plaintiff was the second mortgagee. The 
present appellant, who was the ‘defendant 
No. 1 in the suit, was a prior mortgagee and 
as Buch prior mortgagee he had brought 
a suit and had the property” brought to 
sale nd in that sale by the Court, he him- 
adif had pugchased the property. The first 
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defendant, howe ever, failed to make the present 
pléintiff a party to his suit and, therefore, 
the present plaintiff was not bound by the 
decree far sale that was in the suit 
brought on the mortgage of the first defond- 
ant. Subsequently the present plaintif 
brought Suit No. 477 of 1902 to enforce her 
own mortgage. In the plaint in that suit the 
present plaintiff alleged that the defendant 
No.1, who was the defendant No. 3 in that suit, 
was or claimed to be a prior anoumbrancer 
and that the defendant No. 1 having -been 
in possession of the mortgaged properties, 
the rents and profits thereof had satisfied 
his claim and accordingly the reliefs that the 
present plaintiff asked for in that suit were 
(1) that if on proper accounta being taken by 
the Oourt any sum would be found due by 
the defendant No. 8, that is the defendant 
No. 1 in the present case, then on the 
plaintiff's paying the same to. the said 
defendant No. 3 the Court would be pleased 
to pass a decree under the provisions of 
the Transfer of Property Act in favour 
of the plaintiff and against the defendanta 
Nos. 1 and.2 for the sum claimed with 
interest and (2) that if the defendants Nos. 1 
and 2 (no mention was made of the 
present appellant, the defendant No. ,o in 
that suit) did not pay off+the deoretal 
amount within the time allowed by the 
Court, then the Oourt would be pleased to 
pass a decree declaring that they have 
no right to redeem the properties. As a 
matter of fact, no relief- was asked for 


| against the present appellant xcept that 


an account should be taken of what' was 
due to him, if anything, on the footing of his 
prior mortgage security. The present appellant 
put ina written statement denying that 
there was anything due upon his mortgage 
but made no appearance in the suit, The suit 
thereafter came on for trial before the-learned 
Judge and the Court passed a decree 62 parte, 
The decree runs in- these terms :—‘“Ordered 
that the suit be decreed ex parte with costs 
and interest at bond rate up to two months 
hence from date, the time allowed to pay 
off the decree, and thah? in dofanlt, the mort- 
gaged properties be sold. ” ' Now, as already 
stated, no relief was asked for in that suit 
of the plaintiff against the defendant No. 3, 
that is, the ‘present appellant, except that an 
account should be taken of what was due to 
him on the footing of his prior mortgage 
a. 


- 
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security and although the present appellant 
. did not appear in that suit; he wos entitled 
to assume that thé Court would only passa 
decree in accordance with the reliefs sought 
for, In my opinion, the Oourt in passing 
this decree never intended to say that the ab- 
sence of the present appellaht from the trial 
caused the mortgage security of the plaintiff 
to override’ the prior security . which was 
held by the dppellant. That point seems 
to me to have been quite conclusively deter- 
mined by the decision which has been 
handed up “to us reported as Ajodhya Panda 
v. Inayat Ulah (1). That case.seems to me 
to be conclusive against the’ argument that 
has been addressed to us by the learned 
Vakil for the respondent. Then the present 
plaintiff pursnant to this decree brought the 
properties to sále and herself became the pur- 
chaser and next she brought this suit for 
ejectment against the first mortgagee. The 
short answer is that the plaintiff has not 
got the interest of the firat mortgagee. The 
case that the learned Vakil for the respondent 


cited to us, reported as Gopal Lal v. Benarsi ` 
, Pershad Ohowdhry (2), is not an authority at 


- all for the proposition that he stated. That 
was acase where a party knowing of his 
rightaand being present before.the Court 
did not put ‘férward his claim under prior 


a mortgage. Thatisa very different case from - 


a case where the plaintiff, setting upa case 


that one of the defendants had a claim ` 


‘ander prior encumbrance, says that the said 
defendant by merely not appearing at the 
trial haa lost the benefit of his prior encum- 
brance. I think the contrary has been 
decided: by the Allahabad High Oourt and 
_ that seems tome to be perfectly good law 
“and good sense. The learned Judges never 
intended in the former suit that the plaint- 
iffs mortgage should be enforced except 


against the property that was comprised . 


- © thérein. That was the property subject_ to 


.@ 


the first mortgage. Nobody. has ever 
heard that the doctrine of merger applies 
so as to give the second mortgagee the 
benefit of the first morjgage simply by reason 
of the first mortgagee,’ in a suit to enforce 
his cumbrance, not having. joined the 
8000 mortgagee, whose existence. perhaps 
We did pot know of! asa party to the guit. 
Tio question in the present case is whether 
18 Ind. Oas 21; 36 A, 111 LLA L, J. 87 

81 0. 428. 

e 


this is a case of res judicata. It is diffoult 
to gee what is the case of res fudtoata that 
has been decided. Nothing was decided in 
the former suit with reference to the present 
appellant’, prior encumbrance. That ‘was ` 
left altogether untouched and it was not 
within the scope of the suit for the Court to 
enforce 8 second encumbrance so as to override 
the prior encumbrance which happened to be 
held by the present appellant, who was not 
only the prior encumbrancer but then also the 
owner of the equity of redemption. The mere 
fact that the prior owner of the equity of re- - 
demption was also the first mortgagee is obvi- 
ously not sufficient to raiso a case of res 
judicata. In my opinion this ongso does not 
fall within section 11, Civil Procedure. Code. 
The presont appeal ought to be allowed 
and the case sont back to the Court of 


first instance for trial on the’marite. Costa 


of this appeal and of the two lower Courts 
will abide the result of the trial before the 
firat Court. 

Riohanpsox, J.—I agree. There was no 
adjudication in the previons suit on the 
question that_is now said to ba res judicata. 
The defendant No. 1 raised the question by 
his pleadings, as he’ was bound to do, but 
there was no decision upon it. 

Appeal allowed, 


MADRAS HIGH COURT’. 
Crvin Revision Perittox No. 633 ov 1912. 
December 16, 1913. 

“| Present: —Mr. Justice Oldfield. ` 
KOLU KANDADAI AMMAN RAMA- 
NUJACHARIAR AND oraers—Pcritioxers 

versus” 

Tae CONJHEVARAM HOGSENPET a 
DANARAKSHAKA NIDHI LTD., BY tra ` 
PrasiDaNT, M. E. SRIRANGACHARIAR 

AND OTHERS— RESPONDENTE. 

“Owil ProcedureCode (Act F of 1908), O XXI, rr 91, 
92 (2)—Auction gt a to as amda sale— 
Real owner not necessary port 

A person alleged by the aapa: purchaser as the 
real owner of the property is not a nocessary party to 

& proceeding to set the salo amde. The proper course 
is to prodgeed against him by wuli, otherwise he would 
be desired of the benefit of a second appeal. Pro- 
ceedings undér Order XXI, rule 92 (2), are not final 
and a third person is not owncluded by an order unfler 
that rule. 

Bivaramb v. Rama, 8 M. 90; Pacha e, 
Narayana, 11 M. 209, followed. T 
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Petition, under section 115 of Act V of! 


1908, praying tho High Court to rovise the 
order of the District Court of Chengleput in 
Civil Miscellaneous Appeal No. 12 of 
1911. 
Mr. T. R. Ramachandra Aiyar (with him 
Mr. T. D. Krishnaswamy Asyar), for the Peti- 
- tioner, 
Mr. 8. Venkatachariar, ior the Respondent. 
JUDGMENT .—The question raised by this 
civil revision petition can be stated 
shortly. It is whether in proceedings 
under Order XXI, rule 91 of the Civil Pro- 
- cedure Code, the person alleged by the 
auction-purchaser to be the real owner of 
the proporty sold is a necessary party: The 
lower .Courta have held that such person, 
the potitioner here, must be impleaded, 
disallowing the d¢dbjection which he made 
befora thom. 
» Their docisions are supported only by tho 
“ argument abinconrenient:; and it is, no doubt, 
true that the petitioner could not’ have 
obtained in a regular suit a fuller enquiry 
than has been held. They have, however, - 
overlooked tho fact that 'ho has been pre- 
judiced in respect of his right of appeal. 
For ngainst an order under Order XXI, rule 
92 of the Civil Procedure Code, there is one 













appeal only, whilst, if petitioner had 
proceeded by suit (whether or not 
alaim or objection proceedings), 


second- appeal would have been open to 
im. There is no reason for supposing that 
can be deprived -of this advantage by the 
that his, title was disputed during the 


tion of the sale. 
mM material provision of law, the Bota 
to ah r XXI, rule 92 (2) of the Civil Pro- 
, ode, can in fact be interpreted con- 
tont! with this objection. It provides for 
notice to “all persons-affected by” the appli- 
cation. But! the application will not affect 
‘a stranger to the proceedings who ‘claims 
the property, since the relief contemplated 
in it, is only the return to the purchaser 
of hig money. There is nothing in the 
proviso ot elsewhere which entails that a 
claimant to the property need: be affocted, 
before an attempt ia made to take. delivery 
of it from him or some person in possession 
: under him. 
No case directly in ae fies “been referred 
#4, The ogresponding portion of the former 
. 9 


period between the holding and con- ` 


45 


Code was, no doubt, leas apes. expressed 
than Order XXI,rule 92 (2). Butas regards 
refund of purchase-money Sivarama v. Rama 
(1) and Pachayappan v. Narayana (2) are 
clear authorities for the view that proceedings 
-under section. 313 or Order XXI, rule 91, 
do not necessarily end in any final decision 
and that the matter can be re-opened, according 
to the former-ofise, by sapphcation undor 
section 315 or Order XXI, rule 98 of the 
Civil Procedure-Code, (that bain’ the alter- 
“natives entailed: by the circumstances before 
the Court in it) or, according to the: latter, 
by a regular suit. When even between the 
purchaser and deeree-holder and as -regards 
return of the purchase-money, such pro- 
ceedings are not final, they cannot result 
in afi adjudication’ against a claimant 
such as ‘the’ petitioner, and he cannot 
be held to be a neceasary party to them. 

In these circumstances, the orders of the 


lower Courts must, so far na: they are against ` 


him, be set aside, the miscellaneous peti- 


tion being dismissed as against him with- 


costs throughout, - 


8 


Order set aside, 
8 M, 99. 4 


11 M. 200.. 


OUDH JUDICIAL AMIS ee 
00U 
First Civi APPRALS Nos. 50, 51, 56, 57 
or 1912, : 
March 3, 1914; . 
Present:—Mr. Lindsay, JOa >? 
AZIZ-UL-HAK—Derenpant—aA pPgLLANT 


versus b 
Musammat MARIYAM BIBI AND OTHARS—- 
Prantivre— ASGHAR ALI AND OTHERS— 
Rieger a naa 
Limitation Act (IX of 1908), Bek. H, Arts. 123, 
144—Share of estate dafendant legally bow 2 
distribute, suit for—Recovsry of possession, ls 
ation im sut for, by one hesir agama nahi 
—Muhommedan Law—Veeting of property in de- 
ceased's Asirs—Hoirs of daceassd not bowad to dis- 


tribute his asscte— Possession of lienholder, not adverse 


—Inen-holder not entitled -éo sell property to third 


in, as to her absolute title to pro 
document, no notice of its ocontentse—Batoppel——Oontent 


“to transfe, no presumption as to, by mers attestation of 
deed of tranifer. 


- e 
< o ee ; 
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Article 128, Bohedulo I, of the Limitation Act, ap ` 


plics only to a suit for a share of an estate which the 


defendant is logally bound to distribute and does not ` 


govern a suit for recovery of possession by one of the 
hoirs against another her, 6 g. a Muhammadan widow, 
because where a Muhammadan dies intestate the 


estate resta in the hers and no one is charged mith’ 


its distribution. 
latter case 

Khadersa Hajes Buppw v Puthen Festtil Ayissa 
Ummah, 6 Ind. Cas 50, 84 M. O11, 20 M. L. J._ 288 
(F B.) 8 M. L T. 4 (1910) M. W. N 447 and Uma- 
dasar Ali Khan v. Wilayat Alı Khan, 19 A. 108, A 

' W N. (1897) B4, followed. 

Kasmi v. Ayuhamma, 15 AM. 60, dissented from. 

The possession of a Hen-holder cannot bo advorso 
to, those against whom the hen is claimed, nor 18 
tho lien-holder entitled to sell away the property to 
third persons. 

Tho lion recognised by law in favour ofa Muhaom- 
madan widow arises only in oases where the widow 
geta actual and lawful on Lawful possession 
means posseaon which has been obtained neither by 
force nor by fraud 

Where tho heirs of a deceased Muhammadan 
allagod that the widow had obtained possesmon over 
tho deceased's property by frand, inasmuch as 
when she wont to the Revenue Courts to ask for 
mutation of the property in her farour she mndo 
slatemonta which showed that she was the absolute 
owner of the property. 

- Held, that having to the fact that io 
entrios in the Reronue eas aro made only 
on the besis of an already existing possession, 
tho allegation of fraud could not be sustained. 

Where a deceased Muhammadan’s property, and 
not hig,widow's mght as a hen-holdor, is transferred 
by hor, tho traesferee oannot plead as 
the heirs of the deceased that by virtuo“of the 
transfer he acquires any right to call upon the 
heirs to pay him o proportionate share of the 
dower-debt before they are entitled to a deareo for 
the proporty in his possession. 

Al Dene kn Alladad Khan, 6 Ind Oas. 376, 7 A. 
L J. 567; 32 A 651, referred to. 

Whore the heirs of a Muhammadan sue tho widow 
aud hor. transfereos for recovery of posscamon of 
the doceased’s property, and the suit is decreed 
aud tho widow subnuts to the docrce, tho trans- 
forees are no more entitled to plead that they 
aro not lable to bo ejected until ths widow has 
boan paid, 

The fact thot oertain parsons attested the exe- 
cution of a dooumont is no sufficient evidence of 
the fact that ‘they had notice of its oontents. 
It Sannot be mid, therefore, that tho parties 

a deod of transfer were oonsonting parties 
to ‘the transfer. 


Appeal from the decres of the Subordinate 


Article 144 only is applicable to the 


Jul; Hardoi, datgd 17th November 
1911. : 
Mr, Ali Muhammad, for the Appslant. 


Mr. Muhammad Wasim, for Respondents 
Nos. 1 @ 3. 

Mr. A. P. 
4 and 6. 


Son, for Respondents Nos. 
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Babu Salig Ram, for Respondent No. 11. 


JUDGMENT.—These four appeals are 
closely connected and may be disposed of by 
one judgment. Itappears that one Nisar 
Ali diod intestate in March 1898. Nisar 
Ali left a widow, Mtsammat Zainab-un-nisa. 
He also left a brother, called Mazahar Ali. 
In the year 1910 two suits were brought, 


‘one by the sons and daughters of' Mazhar 


Ali and the other by three danghters of 
Nisar Ali. Each of these sets of plaintiffs - 
claimed their proportionate share of Nisar 
Alis property and tho principal defendant 
in the case was Mùsammat “Zainab-un-nias, 
Nisar Als widow. It would seem that 
after the death of Der husband Musamntat 
Zainab-un-nisa got possession of Nisar Ali’s 
property. She went to the Revenue Courts 
and got mutation somewhere about the 
middle of 1898 and so far as can be ascer- 
tained, her application to be recorded as 
being in posseasion of the property was not 
opposed by any of the heirs of Nisar Ali. 
Since the time of her gotting possession of her 
husband’s estate Zainab-un-nisa has been 
disposing of portions of it to various parties 
and the consequence was that when these 
two suits were brought in the year 1910, 
a groat many defendants were impleaded 
on the ground that they were transferees 
from Mtusammat Zainab-un-niss. It v 
not be necessary for the purposo of dispos 
ing of these appeals to describo in dota 
who these various defendanta were., It 
sufficient to say that one of them 
Asziz-ul-Hak who is the appellant in 
Civil Appeals Nos. 50 and 51 of 
Thé other defendanta were Bhikhari, 
etc., who are the appellants in Firat 
Appeals Nos, 56 and 57 of 1912.” Both these 
sets of appellants are transferees of various 
items of property from Musammat Zainab- 
‘un-nisa. The main defence to the anit was 
set up by Zainab-un-nisa, and it would seem 
that ber case was that her husband had 
handed her over all his property in lieu 
of her claim for dower. An alternative 
defence seems to have been raised tb the 
effect- that evan if it were not proveil that 
Nisar Ali had made over his estate to 
Zainab-un-nisa in discharge of the debt due 
on account of her dower, «abe was 
novertheleas in possegsion af tho property 
with a lien upon it for her dower-debt, 


On these allegations er cang was thdt 
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the plaintiffs could not recover the property 
without discharging the sum which was 
owing to her for dower, a sum which was 
alleged to be Rs. 75,000. Both suits were 
decreed in one Sudgiment by the Subordinate 
Judge of Hardoi. He found that it wgs 


not. proved that the property in suit had. 


been conveyed absolutely to Zainab-un-niga. 
He further found that Zainab-pn-nisa was 
not in lawful possession of her husband’s 


“ property under 8 claim for dower and that, 


. 








therefore, - the plaintiffs were not in any 
way liable to discharge the dower-debt 
as & condition precedent to their getting a 


decree for the recovery of their respective . 


shares of the property., The appellants in 
the cases now before me are,.as I ‘have 
already said, transferees from Musaemmat 
Tin A ban ika. They contested, the, judg- 
ment of the lower Court on varions 
grounds. Some of the grounds of 
appeal are common to both sete of cases. 


“To deal first with the appeals of Axziz-ul- - 


Hak, it may be explained at the outset 
that the property which Axsix-ul-Hak is said 
have derived from Musammat Zainab-un- 


appears, was not impleaded when these 
suits were first brought. He was made a 
[ later on and one of the pleas. which 
raised by lim in consequence of this 
delay in making him a defendant was that 
tho suits against him wore barred by limita- 
tion \as having bean brought after the 
expiry \ of twelve years. So far as can be 
ascertained, Aziz-ul-Hak’s title to this 
property began in the year 1903 and so 
fur as his possession is concerned it is obyjpus 
that when these suits woro filed in 1910 
twelve years bad not expired from tho 
date of his taking possession. He sought, 
however, to tack on to the period of his 
own possession the antecedent period during 
which Musammat Zainab-un-nisa had been 
in occupation of the houses. I may algo 
note that with regard to one of the houses 
he denied that his title.to it was derived 
from Musammat Zainab-un-nisa at all. 
He pleaded that he had got the property 
from the Government. Axsix-ul-Hak also 
raised a plea by way of estoppel based 
upun the provisions of section 41 of the 
Transfer af’ Property Act. In this respect 


his case was that these plaintiffs, tho heirs - 


had allowed Musemmat 


of, Nisar Ali,. 
e 
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.of her fractional share to 


ira consists of three houses. Axiz-al-Hak,: 


47 


Zainab-un-nisa to poso as ostensible owner j 
of the property, that he had purchased in 
good faith from her and that for these 


. reasons the plaintiffs were not entitled to 


eject him. It will be convenient to deal 


in order with the various pleas which were 


raised in the two memoranda of appeals filed 
by Axiz-ul-Hak. The first ground~ taken 
is-that Axiz-ul-Hek was entitled to succeed at 
least to the extent of the share of his 
vendor Musammat Zeainab-un-niss. So far 
as this ground is concerned it is without 
substance.’ No doubt, Musammat Zainab-un- 
nisa was one of the heirs of her husband, 
Nisar Ali, and’ was by virtue of ‘this 
relationship entitled to a definite share of 
her deceased husband’s property. Any 
transfer, made by her to a third party 
would certainly operate to convey a portion 
the purchaser, 
The point is, however, that none of the 
plaintiffs in these two suits are claiming 
anything but the share which properly be- 
longs to them. They are not -asking for 
possession of any portion of the property 
which rightly belongs to Zainab-nn-nisa as 
an heir of her husband, nor has the Sub- 
ordinate Judge awarded them any portion 
of the property which exclusively belongs 

to tho widow. The second ground taken is _ 
that the suit was barred by , limitation. 
In this connection the’ quéstion arises As 
to what Article of the first Schedule to 
the Limitation Act applies to the anit, 
Article 123 or Article 144. The Subordi- : 
nat Judge held that tho Article which 
applied was Article 144 and, in my opinion, 
this was 4 correct decision. The latest 
ruling in point is the one reported ag 
Khedrea Hayes Bappù v. Puthen Veettil Ayissa 
Ummah (1). In that case the Court 
overruled a previous judgment reported as 
Kami v. Ayishamma (2). They held‘ that 
Article 123 applies only when the, suit is 
for a share of an estate which it” is the 


“legal duty of the defendant to distribute. 


As their Lordships point out, where a 
Muhammadar dies intestate the estate vests 
in the heirs and: no-one ia ccharged by 
law with the distribution of the property. 
Consequéntly, it cannot be -said that g anit 
by one of the heirs against another heir 


(1) 6 Ind. Cas: co 24 Mi. 51); 20 ALL. J, 238 
8 N. L. T. 4; (1010) M. W. N. 447 
(2) 15 M. 60; 1 BL. J -T64 


(E. R); A 
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<. ko recover possession is governed by Article- 


123. ~ 

The only Article which could be made 
applicable is Article 144. In this judgment 
their Lordships followed a ruling of the 
Allahabad High Court which is to be found 


in Umardaras Ali Khan v. Wilayat Aly Khan . 


(8). -L` agree with the view of the law 


-takén in the Madras case and hold that 


the Article which governed these suits was 
Article 144. ` - 
To come now to the-dates, which are 
important in these cases. We find that 
one suit was filed on the 25th of February 
1910 while the other was filed on the 
Ath of March 1910. Nisar Ali had died 
on the 3rd of March 1898 and it, there- 
fore; follows that if the cause of action 
be taken to heve arisen on the death of 


| Nisar Ali, as I think it must, both suits 


were filed just before ‘limitation erpired. 
Indeed the suit’ filed on the 4th of March 
1910 was just in time. The last date of 
limitation in that caso was the 8rd’ ‘of 
March 1910, but that date was a „holiday. 
Axix-ul-Hak was made a party in these suits in 
June 1910 and he was not served with 
summons till. December of that year. So 
far as he is concerned I do not sve how 
it can be maintained that thees suits were 
barred by “limitation, for, on his own 
showing, Azix-ul-Hak nevér came into 
possession. of the property until the year 
1903. If he is ‘trying to take shelter 


“behind. the possession of Zainab-un-nisa who 


transferred the houses to him, then it seems 
obvious that his plea of limitation cannot 
prevail either, for: so far as Zainab-un-nisa 
ig concerned both the suite were certainly 
filed within twelve years from the death 
of her husband. The learned Counsel for 
the appellant in these. two cases found 
himself rather in a difficulty as to what 
line of defence” he should take up. He, 
Hwever, finally committed himself to the 
plea that Zainab-un-nisa having- got into 
lawful possession of her husband’s property 
was entitled to a lien upon the property 
for her dower, a lign which the plaintiffs 
were bound to discMarge before any decreo 
for «possession could be passed. This being 
no it necessarily follows that any argument 
“as to the adterse nature of Zainwb-un-nisa’s 


(8) 19 A. 100 A. W. N. (1807) 34. 
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possessson must be abandoned, for if the 
case ia that she was in possession merely 
as a lien-holder it fannot possibly be 
maintained that her possession was adverse 
possession and so this disposen of one ground 
which was put forward by the appellant 
here in the Court below, namely, that he 
was entitled to tack on to his own period - 
of adverse possession the adverse posses- 


~sion of Mrusammat Zainab-un-nisa. The 
notice’ ` 


ples of adverse possession I may 
is definitely raised: in ground-No. 6 of tho 
memorands of appeals, but it was abandoned 
by the learned Counsel at the time of the 


- hearing. I hold, therefore, that the appellant 


connot succeed on the ground that either 
-of these suits was barred by the rule of limi- 
tation. É : 

The third ground taken in Azis-nl-Hak’s 
memoranda of appeals is to the effect that. 
Muéammat Zainab-un-nisa had full power 
to sell the property in dispute. This ground,® 
,of course, can no longer be maintained - in 
view of what has already been said. It 
Zainsb-un-nisa was in poasession merely a 
a lien-holder she was certainly not entitled” 


the fourth ground it ıs stated that Aziz- 
Hak was a bona fide purchaser for value 
Zeinab-ur-nisa was an. ostensible owner) of 
the property. I have already mentioned that 
this case was set up in the Court below/ and 
decided against the appellant. The appéllant 
put forward certain evidence but there is 
nathing in the statements of the witnosses 
who were callod by him to establish on his 
behalf a case which would bring the ‘tranaac- 
tions between himself and Zainab-un-nisa 
within the four corners of settion 41 of the 
Transfer of Property Act. Apart from any ` 
question as to whether the plaintiffs in these 
two suits had consented expressly or implied- 
ly to Zainab-un-nisa’s power as the ostensible 
owner of Nisar Alj’s ostate, it was incumbent 
upon Axzix-ul-Hak to show that before taking - 
the transfer from this lady he had used 
reasonable care in order to ascertain that she 
had power to make the transfer to him. As 
the Subordinate Judge points out there was 
no evidence whatever to this effect and the 
learned Counsel for the appellant has not . 
been able to refer me to anything upon which ` 
a finding in this respect could de come to‘in 
favour of his client, | There is no case, thero- 
fore, for the appellant under section 41 of 
i r e 


ž 2 
. 


me. 







r 


Yol. XXIV] INDIAN OASES. 49 
< AZIZ-UL-HAK V. MARIYAM BIRI. d J ` 
the Transfer of Property Act. As regards that Zainkb-on-nisa had no ljen on the 


the fifth ground of appeal which ig to the 
effect that neither of the sets of the plaintiffs 
proved their title to the property, this has 
not been pressed before me. There səems 
to be no doubt whatever that the plaintiffs 
are heirs of Nisar Ali and consequently 
entitled to share in his estate. The seventh 
. ground merely covers other grounds which 
have already been taken. Issue No. 26 


which is referred to in the Yth ground of 


appeal relates to the quastion of ostensible 
ownership already discussed, Issues Nos. 88 and 
34 were raised upon a plea~ by Asiz-nl-Hak 
to the effect that he had after his purchase 
' from Zainab-nn-nisa erected houses on the 
plots of land which he bought at great 
expense, As the Subordinate Judgo says 
in his judgment no evidence was put. forward 


e in this connection and the issue was accord- 


ingly determined against ‘Axiz-ul-Hak. Isaue 
No. 84 which also related to the same question 


come to upon issue No, 38. There remains to 


b did not call for any decision after the finding 


be noticed what was really the main argu- 
‘ment addressed to me on behalf of the 


ppellant here. I have already mentioned. 


at the Subordinate Judge found that 

tsammat Zainwb-on-nisa could not be 
decribed as -holding possession of her 
h ds estate with a lien for her dower. 
The\ Subordinate Judge, after referring to 
‘certain well-known rulings relating to the 
possession of a Muhammadan widow who 
ia ih possession of her husband’s estate, came 
to the conclusion that although Zainab-un- 
nisa had, been in actual posseasion of 
her husband’s estate she was -not in lawfol 
possession: He accepted the case put 
forward on behalf of the plaintiffs, a case to 
the effect that Zainab-un-nisa’s poasession.of 
her husband’s proporty had been obtained 
by fraud. Certainly the-lien which the law 
recoguises in favour of a Muhammadan 
widow only arises in casas where the widow 
geta actual and lawful possession and the 
expression “lawful ı possession? has been 
interpreted to mean possession which has not 
been obtained either by force or fraud. TIt 
“was not alleged in the present case that the 
widow had got possession by force, bnt it 


wonld seem that it was asserted that she ` 
had obtained possession -by fraud and the 


Subordinate” Judge having accepted this 
version of the mattervame to the conclusion 


property inasmuch as her possession was not 
lawful. Tn this respect I think the finding 
of the Subordinate Judge is entirely wrong. 
‘What was the nature of the fraud imputed 
to Zainab-un-nisa in thia connection? It 
appears that what the plaintiffs sought to 
make ont was that when Zainab-un-nisa 
went to the Revenue Courts to aak for 
mutation of the property in her favour. she 
made statements which would go to show 
that she was the absolute owner of the 
property. With regard to this matter it 
seems to me sufficient to observe that this 
allegation of frand, even if it conld be said 
to have been made out, does not affect the 
question, for it seams obvious that Zainab-un- 
nisa must have already got possession before 
she ever approached the Revenue Courts 
with a request to have mutation made in 
her favour. I should have thought the 
Subdrdinato Judge knew enough about tho 
Revenue Law to bo aware that these entries 
in the Revenue Registers are -only mado on 
the basis of an already existing possession 
and it would not have been poasible for 
Zainab-nn-nisa to have got mutation unless 
it had been made to appear that her posses- 
sion waa already an established fact. There 
can be no question whatever that Zainab-un- š 
nisa actually got into possession of her 
husbend’s estate after his death without any 
force or without any fraud whatsoever. 
What she may have said several months 
afterwards when sho went. to the Revenue 
Courts does not, in my opinion, affect the 
merits of the case. Zainab-un-nise’s posses- 
gion was, therefore, lawful and - this being 
so her plea that she was entitled to retain 
possession of the property till payment of 
her dower wea really a valid ples. The 
matter, however, has boen decided against 
her and weemust tako it that as things mow e ; 
stand Zainab-un-niea hag submitted to this 
decree and has not questioned it. The ‘point 
thén arises as to whether the appellant Armis- 
ul-Hak can put forward in defence of hig 
posseasion.a plea te’ the effect that the 
plaintiffs were not entitled to get possession 
‘of the property without paying` the dower- 
debt. There wonld seome to ROAGO 
diversity of opinion as to whether ox notéhe 
lien of a Muhammadan widow for dower ig. 
capable of transfer. There have been rolings , 
to the effect that this ght to retain the 
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property pending the payment of the 
dowor-debt passes by inheritance and there 
is a recent ruling of the Allahabad High 
Court in Alt Bakhsh v. Allah Dad Khan (4) to 
this effect. It seems to have been held in 
| that case that the right which the widow 
has under the lien just referred to is trans- 
ferable, although the point for decision before 
their Lordships war not one of actual transfer 
but a case in. which tho heirs of a widow 
claimed to be entitled to exercise the same 
rights as the widow in the matter of retain- 
ing tho property till payment of the dower- 
debt. It is not necessary for me, I think, 
to express any dissent or concurrence with 
the judgment in question, for in the case of 
Axiz-ul-Hak it is not pretended that the 
widow Zninab-un-niss ever made any 
transfer to him of her rights asa lien-holder 
of her husband’s estate. As is pointed out 
in the Allahabad judgment which hag just 
been referred to, a transfer by a widow of 
her righta under the lien and a transfer by 
her of the property-over which the lien is 
exercised are separate and distingt matters. 
In the case of Axiz-ul-Hak, the appellant 
here, all that appears is that the transfer of 
certain, property was made to him. It is 
neither asserted nor proved that Zainab-un- 
nise ever conveyed to Asxiz-ul-Hak any of 
“her righta aga lien-holder. In my opinion, 
therefore, Axix-ul-Hak cannot be heard to 
maintain in appeal that by the transfers he 
took from Zainab-un-nisa he acquired any 
right which would ontitle him to call upon 
the plaintiffs in these suits to pay him a 
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proportionate share of the dower-debt before ‘ 


they are entitled to a decree for the property 
in his possession. I have examined now the 
various points that were raised in Appeals 
Nos. 50 and 51 on behalf of Axiz-ul-Hak, - 
There remain for disposal the pointa 
takpn in Appeals Nos. 56 and 57 by Bhikhari 
Ram and others who are ‘also transforees 
from the widow. The first ground taken is 
that it ought to have been held that Nisar 
Ali transferred his property absolutely to 
his wife in lien of dotr. This point has 
not been pressed here and indeed it could not 
be pressed with any hope of success, for there 
ig absolutely ng evidence upon which we 
could My ‘to show that Nisar Ali ever 
trinsferred the property in his lifo-time. 


e = (4) 6 Ind, &hns, 376: 32 å. 55l; 7 A L, J. T 
e 
. 
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Nor is there anything to be said in these 
appellants’ favour with respect to ground 
No. 2 of their memoranda -of appeals in 
which it is said that the Court- below ought 
to have held that the widow was put in 
possession by -Nisar Ali in his life-time. 
There is no evidence to support this case. 


‘The third ground taken isthat the lower 


Court ought to have held that Zainab-un- 
nisa’s possession was a lawful possession and 
that shé was entitled, therefore, to hold on the 
property until her dower- debt was paid. I 
have already touched upon this point and 
found that the Subordinate Judge was wrong 
in holding that Zainab-un-nisa was not in 
lawful possession, but this finding of mine 
cannot assist the case of these appellants in 
any way. As has been slready stated 
Musammat Zainab-un-nisa has submitted to 
the decree and the wppellanta who are 
transferees from her are no' more entitled 
than Asix-ul-Hak was to pnt forwarda ples 
that they were not liable to be ejected until 
Zainab-un-nise’s dower-debt had been paid. 
They stand exactly in the same position as 
Axiz-ul-Hak. They took cdnveyances of 
certain property from the widow, but it is not 
pretended that the widow ever conveyed 
them any of her rights asa lien-holder ovér 
the estate of her deceased husband. The 


fourth ground of appeal has not-been seriogaly. 


pressed. It refers tothe case which jwas 
set up by these appellanta in the Court of 
first instance to the effect that the playntrfs 
were estopped from challenging the ers 


made by Zainab-un-niaa in their favour. It 


wase stated there that some of the deeds of 


transfer had been attested either by Mazhar 
Ali, through whom one set of plaintiffs claim 
title, or by several of the daughters of 
Nisar Ali. The Subordinate Judge in his 
judgment has dealt fully with this part of 
the case. He points out thatit wns net 
established to his satisfaction that the 
various persons: whose names are recorded 
on there deeds of transfer are the same per- 
sons from whom the plaintiffs are alleged 
to derive title-and again, as he very properly 
pointed ont, the fact that certain persons 


attested the execution of the deeds of transfer * 


was no sufficient evidence of the fact that they 
had notice of the gontents of the documents so 
attested. It has bean héld over and over again 
that attestation of a document does not imply 
notice of its contents, «If these - parties had 
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no notice of- the contenta of the doonments 
it oannot be argned in any way that they 


Were consenting parties to the transfers of, 


which those doonments are evidence. The 
only other point raised iri connection with 
the appeals of Bhikhari and others was that 
of ostensible ownership. This ground was 
not pressed at the time of argument and I 
heave already touched upon it in dealing 
with the ‘appeals of Axie-nl-Hak. In my 
opinion neither of these seta of appellants is 
entitled to succeed and my order, therefore, 
is that Appoals Noa. ‘50, 51, 56 and 57 be dis- 


missed with oosta. , 
Appeals Usmissed., 
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cannot have a decree against both the 
leasee andi his sub-leases for the same rent. There- 
fore, if he\ obtains a doores against the former ho 
cannot ask for a decree agamst the latter. 


Appeal ‘againat the judgment and decree of 
the Divisional Judge of Hanthawaddy, dated 
23rd May 1912, in Civil Appeal No. 4 of 1912, 

‘reversing those of the Sub-Divisional Court 
of Kyauktan in Civil Regular No. 71 of 
1911. 

Mr. Munshi, for the Appellants. 

Mr. Maung Po Han, for the Respondents. 

JUDGMENT.—Plaintiffs-respondents leas- 
ed certain paddy lands for the year 1272 to 
Maung Ne Dim for ,-250 basketa of paddy. 
Maung. Ne Dun leased the same landa for 
the samé poriod at the same rent to the 
appellants-defendants. Plaintiff received 610 
baskets towards the rent and aued both his 
leasee and the sub-lessess for the balance, vis 
640 baskets or their value. The sub-lessees 
(appellanta) have paid 600 baskets of paddy 
to Maung Ne Dun who has accepted them in 
“tul satisfaction of, the rent; there haying 


“Landlord and Tenant, 19th Edition, 
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been n theft of appellants’ paddy. Both the 
lower Conrta have found, as a fact, that the. 
appellants have thus paid the rent in full to’ 
the lessee, Maung ` No Dun. In the Sub- 
divisional Court, the plaintiffs obtained a 
decree ez parts against the lessee, Maung Ne 
Dun; and the snit yas dismissed as against 
the sub-lesees, on the ground that there 


. Was no privity of contract between the lessor 


and the sub-lessees. The Divisional Conrt, 
on appeal by the plaintiffs, granted a decrea 


. against the sub-leasees (the present appel- 


lanta), on the ground that there was privity 
of estate, following the docision of Hossain 
Imail Atcha v. Ebrahim ‚Mahomed Makdla 
(1). In that case it was held that a lessor 
could recoyer from a sub-lessee for the whole 
of the remainder of a term rent, becanse ` 
such sub-lease operates under English Law . 
asan assignment of the term, and rent ira 
covenant that runa with the land. I would ' 
observe that under English Law a su b-lease 
for the remainder of a term would not operate 
asan assignment of the term, unless it were 
by .deed, and the extent of the principle 
that a sub-lease for the whole of the sub- 
lessor’s term amounts to an asaignment has 
been much controverted: see Woodfall’s 
page 
297. The proposition resta upon the 
technical doctrine of English Law thata 
lease requires a reversion to suppart, it. 
Under section 105 of the Transfer of Pro- 
perty Act, which defines a lease, there is 
nothing to show that a lessee cannot make 
a sub-lease for the whole of the remainder 
of his lease; and with all due deference, I 
think it is unnecesaary and Inappropriate to 
import into - Indian Law the above technical 


‘rule of English Law. ` 


It is not necessary to refer the matter-to 


- a Full Bench because thia appeal must be 
alowed onthe ground that the plaintifis 


cannot have a decree against both the lessee, 
‘Maung No Dun, and_ the sub-leasees (appel-_ 
lanta) for the same rent. They have a decree 
against Maung Ne Dun, and this precludes 
them from asking fora decree agninst tlie 
appellanta: see Macnaghten v. Lalla Mewa 
Tall (2). In Kunhannjan v. Anjelu . (8) 
[which is referred to in Hoeesain [emas 


Atcha Ebrahim v. Mahomed” Makda (1)e|- 
1)8 L B. R. 9 11 Bur L. R. 265, 
2) 80. L. R 285. 
3) 17 M. 296, e 
. 
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it 18 stated, “the original lessor may sue the 

original lessee upon his expresa covenant, and 


also the assignee upon the privity of estate, 
though he can have execution against one 


‘ only”. If the plaintiff can have execution 


against one only, he can have judgment 
against one’ only. The ,appeal is allowed 
with costa and the suit will stand. dismissed 


as against the appellants, 
Appeal allowed, 


CALCUTTA HIGH COURT. 
Suoonp Crvi APPRAL No. 457 or 1912. 
March 30, 1914. .- 

Present: —Mr. Justice Fletcher and 
Mr. Justice Richardson. 
Maharajadhiras Sir BEJOY CHAND 
MAHATAP BAHADUR—- PLAINTIFF 
— APPRLLANT 


r VOTERS 

HARI MANDAL AND ormwns—Derenpants— 
RESPONDENTS. 

Landlord and tenant—Suit for rent—Sale of tenure 
jor arreara—-LAability to pay rent beticeen date of decree 
and date of sale—Pei sonal lability of old tenent—Pur- 
chase by landlortt. 

‘Where a tenure is sold for arrears ol rent undef 
the provisions of the Bengal Tenancy Act, the old 
tenant is personally liable for the rent between the 
date of the decree and the date of the sale, where 
there are no surplus proceeds of the male; and the 
mere fact of the purchaser befng the landlord is not 
sufficient to cast upon the landlord himself tho liabil- 
ty of paying the rent between the date of the decree 
and the date-of the sale. 

Haradhan Ohattoray v. Kartik Chandra, 60. W.N. 
877, distinguished. 

Appeal from the decree of the District 
Judge of Birbhum, dated November 23rd, 
1911, affirming that of the Maunsif of Suri, 
dated September 29th, 1910. 


efAOTS.—This is a suit for rent. The 


" plaintiff's case is, thata quantity of chowki- 


dari chakran land was resumed by Govern-_ 


ment and transferred to the plaintiff; that 
it was then let out to a tenant Banku Behari 
Das and a habuliat®s was taken from him 
at an annual. jama of Re. 104; that a decree 
was “then obtained against him for arrears 
of rent in Rent Suit No. 507 of 1908; that at 
tho affction-sale held in execution ‘of that 
decree, the land in arrear was sold and 
purchased by the plaintiff Himself as decree- 
holder on® the 3rd September 1908, and that 
4 
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‘holder purchaser, the rent cannot be Fag 
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the said salo was confirmed on November 
llith, 1908; that the defendante, while 
holding possession and enjoying the profita 
of the said Jand in the name of the said 
persons, had not paid rents, and that the 
said persons did not pay renta due from 
` before the date of confirmation of sale, . 
that is, from 1818 to 18168. 8. The 
plaintiff claimed the rents for 1318, 1814, 
1815 and the cesses and damages, in 
all Ra. 808-11 exclusive of- certain payments 
made by the defendants, and prayed for 
a decree against the defendants. 

The defence tnéer alta was that the 
plaintiff, according to his plaint, alleges 
that he purchased the jote in suit on 
September 3, 1908; that being aso, after 
his purchase, the claim for the full rent 
of the year 1815 B. S. cannot be entertained. 

The first Court dismissed the suit with thee ° 
following remarks: 

r “The decree tiled shows that rent for 
pəriod up to end of 1313 was decreed. As 
decree-holder knew what wasin 
for period up to dáte of sale, rent for tha 
period cannot be recovered from the defend- 
ants. As for period after the sale 
which the holding itself passed to de 







int. 
r the 


as new settlement is not the case in 
I hold that the suit is not maintainable 
rent claimed.” 

On appeal the learned District; Judge 
confirmed this deciaion with these remarks: 

“There is no dispute that no claim fór 
rent lies after the date of the confirmation 
of¢the auction sale by which the tenancy 
was sold in execution of ‘a decree for ita 
arrear. The contention in appeal is that 
the Munsif ought to bave given a -decree 
for the Ohatt kist of 1318, which is not 
included in the previous decree, and up 
to the date of the confirmation of sale in 
execution of that.decree the auction-pur- ~ 
chaser was the decree-holder himself, that 
is, the present plaintiff., On the date that 
he purchased the property, he knew that 
the rent for the Chast kist of 1818’ and ‘up 
to the date of sale was still due. The 
necessary presumption is that - when he 
offered hia bid for the property, he took 
that arrear- into - account and shaped 
the amount of the *bid accordingly. That 
being so, he cannot again sue for the same 
arrear, This view m in with the _ 
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principle laid down in Haradhan Ohattoraj v. 
Kartik Ohandra’ Ohattopadhya (1). In 
that case the purchaser was a third party; 
and, but for the mention im the sale 
notification of the existence of a previous 
charge inthe shape of an .unpaid rent, he 
would not- have been liable. In the present 
case ‘the suction-pnrchaser is the decree- 
holder himself and no such specification in 
the notification was necessary for attribu- 
tion to him of the knowledge required to 
determine him in the amount of the bid 
made by him. I think, therefore, that the 
Munsif’s judgment is correct, end the appeal 
is dismissed with costs.” 

The plaintiff appealed to High 
Court. 

Babus Basanta Kumar Bose and Shurosht 
Oharan Mittra, for the Appellant. 

Babu Shib Ohandra Palit, for the Respond- 
ent, , 
JUDGMENT.—This is an appeal from 
a judgment of the learned District Judge 
of Birbhum dated the 23rd November 1911. 
The point raised before us is an interesting 
one and it is this: Where a tenure is sold for 

of rent under the provisions of the 

engal Tenancy -Act, is the old tenant 
reonally liable for the rent between the 
te of the decree and the date of the 
saleP That is a matter, it seams to mo, 
not \ covered by section 169 of the Bengal 
Tenancy Act, which in the first "instance 
deals| with the grounds of the gale of the 
tenure and also with the fact that the 
tenure\is to pass to the purchaser at the sale 
free from all liability created upon it by 
the defkult of the previous holder. But 
nothing is said in that section as to the 
personal liability of the old tenant between 
the date ‘of the decree and the date of 
the sale in execution where there are no 
surplus proceeds of sale. This Hability, I think, 
must- be governed by the general law; and 
if the tenancy subsisted, I think the tenant 
is personally liable to pay the rent 
between the date of the -decree and the 
date ef sale or confirmation of the sale if 
the tenancy was then still subsisting. 
The present case was decided in both 
the lower Courts on the feoting apparent- 
ly that the purchaser knew that there was 
an arrear of rent and that, therefore, he 


ahs 
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purchased the tenure subject to that. The 
case relied upon by the learned District 
Judge in Haradhan Ohattoraj v. Kartik Ohandra 
Ohattopadhya (1) is a very different 
case from the present. In that case, the 
proclamation of sale issued by the Oourt 
expressly stated that the tenure was being 
sold subject to the rent that accrued due 
between the dateof the decree and’ the 
date of the sale. But that case is not an 
authority for the proposition put forward in 


“the present case that tha mere fact of the 


purchaser ` being the landlord is sufficient 


. to cast upon the landlord himself the liability 


of paying the rent between the date of the 
decree and the date of the sale. 

The other point that was raised by the 
defendants as to whether the relationship 
of landlord and tenant existed between 
the plaintiff and themselves and the other 
defences raised in the written statement are 
matters which must be determined in the 
suit when it goes back to the Conrt of first 
instance for re-hearing. It will, be incum- 
bent upon. the plaintiff to prove under 
section 169 of the Bengal Tenancy Act 


that the surplus proceeds of sale in execu». 


tion of the tenure were not sufficient 
to satisfy the claim of the 
the rent that accrued due between thé date 
of the decree and the date of the gale. 


The case must go back to be re-heard by ° 


the Court .of first instance on the footing of 
those remarks. Costs of this Oourt and 
of the lower Oourts will abide the result 
of the re-trial ty the Court of first instance: 
Oase returned. 


ALLAHABAD HIGH COURT. 
Pisin APPEAL FROM ORDER No. 172 or 1912, 
‘> April 21, 1914, ; 
Present:—Mr. Justice Rafique and 
- Mr. Justice Piggott. 
SHAM LAL AND orHwns—ApPlicante— 
eer 


W. K: PORTHR, OFFIOIAL LIQUID TOB 
K SHRI BALDEO MILLS COMPAN 


part of contract cannot enforee ih 


plaintiff for ` 
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8,0 creditor of a registered Company B, ontered into 
® bilateral. vontract with B whereby B agreed to 
execute a mortgugo ın favour of § for the sum due 
to him and 8, on the othcr hand, agreed to get his 
suit against B dismissod and also to allow 
B to raso money by means of a second mort- 
gago which would have precedence over his mort- 
gage The decd containing tho above agreement and 
mortgaging the entire property of B in favour of 9 
was oxeoutod and registered. When B put the 
dped in Court in order to get thé mit pending against 
it dismissed, S demed ita validity and repudiated it: 

Held, that under the circumstances S could not 
enforce the dood as against the other creditors of B 


First appeal from the order of the District 
‘Judge of Aligarh, dated October 11, 1912. 


Mr. O'Conor (with him Mr. M. L. Agarwala), : 


fur the Appellants. 

The Hon'ble Mr. Abdul Raoaf, the Hon'ble 
Dr. Sunder Lal, the Hon’ble Dr. Tej 
‘Bahadur Sapru, the Hon'ble Mr. Gokul 
Prasad, Mosars. Gobind Prashad and: Gulzari 
Lal, for the Respondenta, ; 

JUDGMENT.—The dispute in this appeal 
has arisen out of the proceedings in the 
winding up of a Company known as Shri 
Baldeo Milla Limited of Hathras. . The said 
Company was indebted to Sham Lal and 
others, the appellants in the present case, 
to the extent of about two lakhs of rupees 
un the basis of promissory notes. The 
appellants brought a suit on the 9th of 
October 1908 in the Court of the Sub- 
ordinate Judge of Aligarh for the recovery 
of tho money ‘due on the said. pro-notes. 
During the pendency ofthe sujt on the 
Sth of February 1910 Babu Hari Das, 
Pleader for the defendant Mills, filed a 
petition under Order XXIII, rule 8, Civil 
Procedure Cod’, in the Court of the Sub- 
-ordinate. Judge stating that the parties had 
come to terms, and that the compromise 
was embodied in a registered deed dated 
the 16th of November 1909, which was 
produced in Court. A woek after, on the 
12th of February 1910, the Pleader for 
th® appellants filed a counter-pestition saying 
that no compromise had been entered into 
by his chents and that the so-called com- 
promise filed on behalf of the defendant 
Mills was no compromise at all, inasmuch 
. as the plaintiffs-appellints had not consented 
to it and the agent of the 
` repudiated it. Before the Court could decido 
the question ts to whether a compromise 


(1) 6C. W. N. 897. 
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had been entered into by the parties, tho 
defendant Company went into liquidation 
at the instance of one of its creditors. 
The Oourt of the District Judge appointed 


‘an Official Liquidator who began. the pro- 


ceedings of the winding up of the Mills. 

On the 17th of March 1911 the appellants 
put in their claim before the Official 
Liquidator based on the original pro-notes 
in ‘respect of which the suit in the Court’ 


‘of the Subordinate Judge was pending. 


While “the claim of the appellants was still 
under consideration they put in a fresh 
claim before the Official Liquidator on tho 
of Boptember 191], that is six 
months after the first claim, for the same 
amount but on the basis of a mortgage 
said to have been given by the de- 
fondant Mills to them on the 16th of 
November 1909. The Official Liquidator took 


- exception tothe new claim and referred è 


the matter to the District Judge for dis- 
posal.. In his reference the Offcial Liquidator 
requested the Judge to issue notices to some 
of the larger creditora to attend and show 
cause. The notices were accordingly issued 
and .the creditors appeared and objected 

the claim of the appellants based on th 
alleged mortgage of the 16th of Novem 
1909. The learned District Judge rejec 
the new claim of the appellants on 
grounds, namely, that there was a 
failure of consideration on the deed o 
16th of Npvember 1909, that the ap 
had repudiated thé transaction of th 
of November 1909, that the deed in 
was not under the seal of tha 
and, lastly, that the deed was not 
in the books of the Company. THe appel- - 
lants challenge the order of thd learned 
District Judge by ‘contending that none of 
the reasons given in support of that order 
is a valid one. On the other hand, the 
respondents, that is, the other creditors of 
the Shri Baldeo Mills, repeat their objec- 
tions to the second claim of the appellants. 
Their principal objection is that no mortgage 
was given to the appellants by the defendant 
Mills, but a compromise had been entered into 
between the appellants and the defendant Mills 
onthe 16th of November 1909, under which 
& mortgage right was created ip. favour .of 
the forpor . on certain conditions. That 
compromise wus nob carried ont aud in 
fact was repudiated by buth parties, namely, 
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the appellants and the defendant Mills. 
The sppellanta cannot, therefore, maintain 
their claim on the mortgage ' created by the 
compromise of the 16th of November 1909. 
For the appellants the rejoinder is that 
they objected to the application of the 5th 
of February 1910 under a misapprehension 
.of their legal position. They should not 
suffer for their mistake. Besides the mortgage 
given by the deed of the 16th November 
1909 is quite separate from the other 
covenants .of the deed and the non-observ- 
ance of the latter does not vitiate or render 
inoperative the mortgage transaction. 
In order to decide the issue raised 


by. the parties it is necessary to give an ~ 


neocount of how the deed of the 16th of 
November 1909 came to be written. One 
of the appellants, namely, Kishun Lal was 
also a Director of the defendant Mills. An 
extraordinary meeting of the share-holdera 
was convened on the 16th of November 
1909 at which a proposal was made by 
-one of them to the effect that the suit pending 
against the defendant Mills be compromia- 
“ed with the appellants by giving them a 
: mortgage of the Mills’ property and obtaining 
from them an agreement to ensble the 


to be obtained under certain conditions 
hich were recited in the drafts of the 
o documents and the drafts were put 
with the proposal The proposal was 
ied in the form of a resolution approv- 
ingiof the drafts of the two documents. A 
further resolution was passed anthorising 
twd \ of the Directors, namely; Keshab Deo 
and \Ghansam Das, to get the two *deeds 
executed in accordance with the first re- 
solution. The same day a deed was executed 
and registered by which the entire property 
of the Mills was mortgaged to the appellants 
in lieu of two lakhs, and the latter undertook 
to have their suit pending in the Oourt 
of the Subordinate Judge dismissed. They 
further agreed to allow the Mills to repay 
the debt in three years, and to let the 
Mills borrow a sum of Ra. 1,25,000 on 
the security of the property already mort- 
gaged to them, such second mortgage to 
have precedence over their mortgage, It 
was in aecordanco with this deed that the 
Pleader for the defgndant Mills applied to 
a the Court of the Subordinate Judge on 
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Mills to continue the work. The mortgage . 
was to be given and the agreement wan. 
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the 5th of February 1910, about three 
months after ita execution, to have the case 
disposed of in terms of the deed. It has 
already been mentioned above that the 
application was opposed by the appellants, 
who denied the validity of the deed of the 
16th of November 1909 and repudiated it. 
Six months after the repudiation of the 
deed they put. forward their second claim 
based on that very deed before the Official 
Liquidator. What we have, therefore, to see 
is whether the appellants: can set up the 
deed of the 16th of November 1909 in 
support of their fresh olaim made on the 
20th of September 1911. The answer 
depends ‘on the character. of the deed, 
apart from any question of repndiation. The 
contention of the appellants is simply a 
deed of mortgage, or at least the transaction 
of mortgage recorded by it, is separable 
from and independent of the other covenants 
mentioned in it. We 'have examined the 
deed carefully and we cannot agree with 
the appellants. In our opinion the deed 
of the 16th of November 1909 does not 
contain a unilateral contract; nor can the 
transaction of mortgage mentioned in it 
be ‘separated from, or considered to be in- 
dependently of, the other parts of the deed. It 
is in effect and in reality a bilateral pontract, 
that is, 8 compromise which is obvious from 
the language of the deed and the covenants 
contained in it. It was, moreover, executed by - 
both parties to it. The deed opens by saying 
that there are two parties to it and lays 
obligations on both the panties. It recites 
among other covenants certain conditions 
which were to be fulfilled by the appellante 
and in consideration of which the mortgage 
was given. The plaintiffs-appellanta failed 
to carry out the said conditions, that is, 
their part of the contract. In fapt they 
repudiated it when it (yas formally presented 
to Court by the defendant Mills and ignored . 
it in their first statement of claim te the 
Official Liquidator. “They cannot now be 
allowed to enforce the deed as against the 
other creditors in respect to the conditions 
which were to be fulfilled by the defendant 
Mills in consideration of those which were 
to be observed by the appellants and which 
they deliberately . refused to, and Mid not, 
perform. We, therefore, uphold the omer 
of the learned District Judge anti digmiss 
the appeal with two sets of costs, ons to `° 
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the clients of Dr. Sunder Lal and Mr. Gokul 
Prasad andthe other to be divided among 
the other creditors who have appeared to 
oppose the appeal. Costs in this Court will 
include fees on the higher scale. 

Appeal dismissed. 





MADRAS HIGH COURT. 


O1vin Bayision Pxtrrion No. 997 or 1912. |” 


March 26, 1914. 
Piesent:—Mr. Justice Tyabji. 


. VAZHAKUTTIA KUTTI UDUMAN HAJI 


- AND OTHERS—PLAINTIPF8B—PETITIONERS 


DOTSEtLs 
A. MAMMI KUTTI AND OTHER8—DEFENDANTS 


, —RE8BPON DENTE. 
Civil Procedure Code (Act F of 1008), 4. 115—0O: der 


- amending decies—Rsvision petition against such order 


pieænted moie than aight months from date of order 
~—Delay not sxcusable—Decree amended eight years 
ajte), whether ground for revision. ` 
Where an order was sought to be revisod, under 
section 115 of the Code of Civil Procedure, by -a poti- 
tion presented more than eight months from tho date 
of the order and after five months of inexcusablo 
delay, there is no sufficient reason to excuse the delay 


in prosecuting the potation. 


Visvanathan Chetti v. Ramanathan Cheti, 24 M. 
646, distingmshed. ` 
Petition, undef section 115 of Act V of 


- 1908, praying the High Court to revise 
-the order of the Court of the Subordinate 


Judge of South Malabar .at Palghat, dated 
8rd February 1912, in Miscellaneous Petition 
No. 8612 of 1911 in Appeal Suit No. 580 
of 1902, preferred against that of the 
District Munsif of Ponnani, in Original Suit 
No. 798 of 1901. i 

Mr. T. 2. Ramachandra Aiyar, (with 
him Mr. T. R. Krishnasamé Atyar), for the 
Potitioners. : : 

Mr. O. Madhavan Nasi, for the Respond- 
ants, - 
* JŪDGMENT.—-This a petition against 


. n order amending a decree. It was pre- 


sented 168 days after the order complained 
of. Following the decision in Vesvanathan 
Ohetts v. Ramanathan Qhetti (1) I must 
take it that the petitioner should have appealed 
against the amended order and not petitioned 
under section 115 of the Civil Procedure 
Code. That cast is sought to be distingu- 


(1) au 648, 
. e 
ee 
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. had been 


rigid 


ished before me in two ways. First jt is 
argued that in that case if thé proper pro- 
ceeding was to be an appeal, then the appeal 
would have Jam to another Court and that 
the High Court could not, therefore, have 
proceeded on the basis that the petition was 
an appeal. I accede to that distinction to s 
certain extent. If that were the only objec- 


‘ tjon to tho proceedings, it might have been 


proper for me to consider whether the pre- 
sent petition should not be treated as sn 
appeal and whether it should not proceed 


on that basis. But that would not meet the ° 


second objection which is the delay, and 
curiously enough the second point on which 
the decision is sought to be distinguished 
by the petitioner's Pleader is the fact that 
in the present case: the decree was amend- 
ed several years after the original decree 
passed, the original decree 
having been passed in 1908 and amended 
in 1911. I do not think that that will 
mako any distinction. The point decided in 
Visvanathan Ohetis v. Ramanathan Ohetts 
(1) was that section 4 of the Limitation Act 
provideda means by which the delay in appeal- 
ing could be excused. But I will assume 
that the circumstances of this case are suff- 
cient for the petitioner to have considered 
that it would be more proper for him to, 
come by way ofa revision petition than by 
way of an appeal, and that the fact that i 
this case the decree was amended sev 
years after it was originally passed, wh 
in Vispanathan Ohetti v. Ramanathan Cheii (1) 


-it was amended soon after it was passed, 


distinguishes the present- case from the re- 
po ecision. 
this, I do not see my way to excuse the 
long delay in presenting this petition. 
order was made on the 3rd February 1912. 


The first time that the petitioner came to. 


the Higlt Court was on the 16th July 19132. 
He then came with an application in a 
wrong form. The present petition in the 
proper form was not presented till 12th 


September 1912. Buf I am asked in the. 


first place to consider the present petitjon 
as having been presented on 18th 
July 1912 and in the second place in regard 
to the making of the first application (which 
was admittedly in wrong. form) to excuse 
all time during which the Court wee closed 


for the vacation. The vacation commenced,- 
I presume, about the beginning of May 1912. 
e 






Making all allowance’ for ` 
The ` 


.. 
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The delay between February and May is in” 


itself so great that, taking into consideration 
the fact that the actual petition with which 
I have to deal was not presented till the 
12th September 1912, I think I am justified 
in saying that the petitioner has been dila- 
tory and that he has made out no 
case for obtaining the indulgence of the 
Coprt on the various points on which he has 


failed to observe that strict form of the 


law. It seems tome that this is a tase in 
which it would not be proper to excuse this 
delay and hear the petition now. The peti- 
tion will be dismissed with costs. 


Petition dismissed. 


LOWER BURMA CHIEF COURT. 
pence Swoonp Cryin Apprat No. 213 or 1912. 
December 23, 1918. 
-Present:—Mr. Justice Ormond. 

MAUNG PO MAUNG—PLINTIFF— 
‘ APPWLLANT 
vergus i 
UNG KAING AND ANOTHER—DEFEN DARTS 


— RESPONDENTS. 
Tranafer of Property Act (IF of 1882), 8. 85-—Haten- 
aon to Burma— Sale in contravention of provisions af 
Foret aL Hart d of purchape-monsy—Buiden of 


pr oo hina ayan 
unregistered sale transaction in respoct of tm- 


moveable property worth Rs. 1,000 entered into after 
the e onofthe Transfer of Property Actto Burma, 
is in but a vendee who has paid the purchase- 


money and has been In possession under the contract 
of sale has, under section 55, sub-clause (6), clause (b) 
of that Act, a charge on the property for the ampunt 
peid by him in advance as pprohase-money and 
for interest on that amount. 

Where the vendee has been ‘in possession and was 


. put into poseesaion as owner, the burden of proving 


that the transaction took place after the oxtension of 
the Act-and that the vendee did Rot theroby aoquiro 
the right of ownership, lies upon the person disputing 
the right, 

Mr. Ba U, for the Appellant. . 

Mr. Ba Dun, for the Respondents. 

JUDGMENT .—The plaintiff-appellant 
obtaifed a money decree against San Nyein 
and attached the land in question and a house 
thereon as being the property of his judg- 
ment-debtor. 


succeeded. The plainfiff then brought this 


snit for a declaration that the land and house - 
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The defendant, Maung Kaing, © 
applied to have the attachment removed and - 
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was the property of ‘his judgment-debtor and 
liable to be attached by him. In this appeal 
the plaintiff-appellant abandons -his claim 


fora declaration as to the house. It is” 


admitted that some years ago the defendant, 
Maung Kaing, agreed to purchase this land 
from San Nyein; that he paid San Nyein the 
purchase:-money Rs. 1,000 and was put into 
possession as owner and has continued in 
uninterrupted possession up to date. There 


was no registered conveyance. The question `- 


then arose whether the transaction wan made 
before the lst January 1905 or not. 14 the 
transaction was subsequent to that date, the 
Transfer of Propertly-Act applies, and the 
sale was invalid: but the defendant having 
paid the purchase money and being in posses- 
tion under the contract of sale has, under 
section 55, sub-clause (6), clause (b) of that 


Act, a charge on the property for the amount’ 


pad by him in advance as purchase-money 
and for interest òn that amount. 

I am referred toa .case of Ma Lon Ma vy. 
Maung Shwe Byn (1) in which the lgarned 
Judge held thatthe defendant was entitled 
toa charge on the property which he had 
bought ‘under an invalid sale and of which 
he was in possession. I think tho learned 
Judge overlooked the provisions of section 
55, sub-clause 6°(b), of the Transfer of Pro- 
perty Act. The case’ of Lalehend Mottram v. 
Lakshman Sahadu (2) is an authority - on the 
point. If then the ‘transaction took place 


since the Ist January 1905, the plaintiff 


would be entitled to attach the land in ques- 
tion, subject to the charge of Maung Kaing 
for Rs. 1,000 plus interest at 6 per cent. from 
the time of the contract of purchase. But if 
the transaction took place before ‘the Ist 
January 1905, the sale to Maung Kaing would 
be a good sale. The case was heard in March 
1912. The plaintiff's witness, San Nyein, says 
he sold the land about seven years before. The 
defendant and his witnesses aay thatthe trans- 
action took place about eight years beforg— 
in 1903 or 1904. The evidence as to the 
date of the transaction is very indefinite. 
The District Judge thought the evidence for 
the deferice was the more reliable. I think 


the decision on this pefnt must depend upon 


the question: upon whom does the onus lie 

to show thatthe transaction asa sale was 

valid or invalid? Itis admitted that the 
(2.10 Ind Oas 919; 4 Bur, L. T.1156. f . 

2) 28 B. 406; 6 Bom. L. R. 510, 
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- defendant is in ‘possession and was put into 
possession ‘as owner by San Nyein who was 
then the owner. The onus, I think, is on the 
plaintiff to show that the trausaction took 
place since the Ist January 1905 and that 
the defendant did not thereby acquire the 
right of ownership in the land. This onus 
the plaintiff has failed to 
therefore, dismiss this appeal with costs. 
Appeal dssmrssed. 





OCALOUTTA HIGH COURT. 
Siwon Orvik Appears Nos. 1407 AND 1816. 
or 1910. 

January 12, 1914. 
Present:—Mp. Justice Teunon. 
HARADAS ACHARYEA CHAUDHURI 
AMD OTHWRS—~PLALNTI¥FS— APPELLANTS 


- tersus 
ABHOY OHARAN DHUPI AND OTHERS— 
DAYENDANTS——RR8PONDENTS, 

" Landlord and tenant— onstruction—No 
period flasd—Conditions that a a certain year 
.rent shall be ao much—Permanent tonunre—Hahance- 
ment—Consolidation of tio ema, whether constitutes 
emancement, 

A patta, which, without specifically limiting the 
period, provides that from a oertain year onwards 
the reft shall be sé much, fixes the rent for all time 
aud creates a mt tenure. 

6 The consolidation of two items payable or balieved 
to be payable by a tenuu, does not constitute any 
variation or enhancement, 

Appeal from the decree of the Special 
Judge of Backergunge, dated March 6th, 
1910, affirming that of the Assistant Ssttle- 
ment Officer of Bhola, dated Angust 9th, 
1909. 

Babus Jogesh Ohandra Ray and Prakash 
Ohandra Majumdar, for the Appellauta in 
both appeals. 

Maulvi Nuruddin Ahmad and Babu 
Rajendra Prashad, for the Respondent in 
` No 1407. 

Babu Uma Oharan’ Saha, for the Respond- 
ent in No. 1816. . 

JUDGMENT.—These two appeals arise 
out of proceedings under section 105 of the 
Bengal Tenancy Act spd have been heard 
together by consent. 

The tenure in question known as a 
nim-hoola wax erented by a palla (Exhibit 
C) daten 29th of Falgoon 1251. The patta 
provides that the tevaut should pay rent for 


discharge. I,. 


years 1252 and 1253 at the rate of Rs. 22-8 
and. from the year 1254 onwards (that 
is to say) at the rate of Rs. 100 plus 2, 
annas in the rupee under the denomination 
of Akhwajat kharach that, is, to say, at 
the rate of Rs. 112-8 per annum. 

Tt then appears that some time before or - 
about 1902 the tenure was divided and 
that the  tennant-respondenta in Appeal 
No. 1407 hold tho one-half and the tenant- 
respondents in Appeal No. 1816 the other 
half. 


A Record of Rights under Chapter X of, 
the Bengal Tenaucy Act having been pre- 
pared and finally published, the plaintiff- 
landlord applied under section 105 of the 


: Act for a settlement of fair rent in respect of 


the two tenures, in other’ words for an 
enhancement of rent. 

Both the Oourts below have held that the 
rent payable is fixed in perpetuity and the 
plaintiff-landlord now appeals. $ 

His contentions before me are, first, that 
on the true constrpction of the patta the 
rent of the tenure or tenures is liable to 
enhancement, secondly, that on the division 
of the tenure the original contract of tenancy 
was abrogated and, thirdly, that in the case 
of the tenure forming the subject-matter 0 
Appeal No. 1816 there has, in fact, been 
variation or enhancement. 

I am of opinion that ‘none of these côn | 
tentions can be accepted. 

In support of the first contention I the 
appellant relies on the absence of the tord 
mokarari.and distinguishes the present ' case 
from the cases relied on by the ~ Courts 
below, Golam Ali v. Gopal Tal Thakoor - 
(1) “and “Soornsconderes Dabea vy. Golam Ali 
(2), on the grotnd that while in “those 
cases the leases were jungal bari or 
reclamation leases in the present case the 
lands are char lands. But it cannot be 
disputed that the lease or patia creates a 
permanent tenure, and when without 
specifically limiting the period it provides 
that from the . year 1254 onwards the 
rent shall be so much, it thereby, in my 
opinion, fixes the rent for all time.* The 
reference contained in the patta to Regula- 
tion VIII of 1816, it may be said” lends 
additional support to thia view. 


LOW h 65 
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It is the case of the plaintiff that thero 
has been a decision of the tenure result- 
ing in the creation of two distinct tenures, 
-that is the plaintiff-landiord does not hold 
the tenants of the one-half responsible for 
the rent payable in respect of the other half. 
I do not understand that the tenants contest 
that position. If that be so, it may . be 
safely held that there has beens division 
of the original tenure resulting in the 
creation of two distinct tenancies but, 


‘however, that may be, on the facta found it, 


‘is clear that apart from the creation of 
separate liabilities the two halves continue 
‘to be held on the terms contained in the 
patta of 1351 and that there has been no 


new contract or abrogation of the original | 


contract of tenancy. 

The third contention ‘is based on the 
fact that in the Record of Rights in repect 
of the half with which Appeal No. 
is concerned, the jama and the akhrajat 
kharach havo been consolidated and the 
rent payable has been shown as Ra. 56-40. 
It is contended that the akhrajat kharach 
being an abwab the entry representa an 
., enhancement, I am, however,’ of opinion 

that on the facta of this case the item 
designated akhiajat kharach ia not an 
abwab aud in this connection L may refer 
to the case of Kalanund Singh v. 
astern Mortgage Agency Company, Limited 
). However that may be it is clear that tho 
lidation of the two items payable or 
ieved to be payable does not constitute auy 
variation or enhancement. ` 

Itshould be noted that the respondents 
took ‘a preliminary objection that in these 
. cases, in view of the provisions coutainedl 
in section 109A (3) of the Act, no second 
appeal lay. But this objection clearly 
caunot bs sustained: and need not be dis- 

In the result the appeals fail and 
- dismissed with costs. ` 

í Appeals dismissed. 
(8) 10 Ind. Oas. 701; 18 O. L. J. 83. 
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ALLAHABAD HIGH COURT. . 
_ First Civiu Arrear No. 159 or 1913. 
March 28, 1914: 
Present:—_Mr. Justice Rafique and 
Mr. Justice Piggott. - 
ASGHAR ALI—Appiicant—APPwLLANT 


~ 


bares 
AMINA BEGAM axp orawuers—Oppostre 
Panrr— RESPONDENTE. 


Gum dans and Wards Act (VIL of 1890), æ. 9, 39— 
Muhammadan Law—Applicant should reside within 
jurisdiction of Oowt—Mimor girl's isters husband, 
tohether fit guardian. 

The husband of a minor girl's sister ‘is not a fit 


: person to be appointod the guardian of her person or 


property under the Muhammadan Law. ag 


The Guardians and Warda Act contemplates that 
the person who applies for the guardianship of a 
minor should reside within the jurisdiction of tho 
Court to which he makes the application. 


First appeal from an order of the District 
Judge of Moradabad, dated May 16, 1913. 


Mr. Muhammad Ishaq; for the Appellant, 


The Hon’ble Dr. Tey Bahadur Saprú, for 
the Respondents. 


JUDGMENT.—The two Appeals Nos. 159 
and 215 of 1913 are connected and have 
arisen out of -the following circumstances:— 
One ‘Abdul Ghafoor died some time ago 
leaving six daughters ħamely, Anwari, 
Hasina, Akbari, Asghari, Masiha and Amina. 
Hasina died after her marriage, leaving 
two children, Azixur-Rahman and Musammat 
Habiba Fatima. Musammat Anwari and the 
two children of Hasina are minors. On the 
14th March of 1913 Asghar Ali applied to 


-the District Judge of Moradabad to bo 


appointed guardian of the person and property 
of the said threo minors. No ono objected 
to the application of. Asghar Ali with regard 
to the minors, Asixur-Rahman and Musammat 
Habiba Fatima. But as regartis the applica- 
tion relating to Musammat Anwari Begam, 
her two married sisters,.Akbari Begafh antl 
Asghari Begam, filed objections and stated that 
Musommat Anwari was living then and had, 
all along since the death of their mother, lived ` 
with Musammat Akbari Begam. It was 
further stated in” their?objection that the 


. personal wishes of the minor Poa 


Anwari Begam ` were that she should bo 
allowed to remain with hor sister eMusammal 
Akbari Begam. We may note that Mumnimal 

Anwari’s dite of birth as given in the” 


6) ; 
. 
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application of Asghar Ali is June 1898, 
do that she is now almost 16 years of age. 
On the 28rd June 1913 Hamid Ali Khan, 
the husband of Musammai Akbari Begam, 
also applied to be made a guardiar of the 


person and property of Musammat Anwari. . 


Both the applications were dismissed by the 
District © Judge and both the applicants 
have come up to this Court sin appeal. The 
appeal of Hamid Ali Khan must fail on 
the ground that he is not entitled to be 
appointed a guardian of his asister-ih-law, 
either of her parson or property, under the 


Muhammadan Law. The ‘appeal of Asghar ` 


Ali must also fail, but on other grounds. 
He admittedly lives in the District of 
Meerut and according to him Musam- 
mat Anwari Begam also ordinarily resides 
with him in that district. 
plication with respect to the guardianship of 


the person of the minor should have: been. 


made tothe District Judge of Meerut and 
that with respect to.the guardianship of the 
property of the minor either .to the District 


Judge of Meerut or Moradabad. But having” 


regard to the provisions of section 9 of Act 


VIOI of 1890, the District Judge of Morad 


abad might very well have refused to enter- 

tain that application. We might also refer 
to ola (ot section 39 of the same Act 
‘which s that the Legislature contem- 

lastes that an applicant for guardianship 
Now reside within the jurisdiction of the 
Court to which he makes the application. 
We, therefore, think that the application of 
Asghar Ali should not have been made to 
the District Judge of Moradabad. We dismiss 
his appeal. But the dismissal of his appeal 
or the rejection of the 
the District Judge of Moradabad will 
not stand in his: way, if he chooses to 


make a proper application according to law, 


in a Court which has jurisdiction to entertain 


“it. As the objection as to the want of 


juriagiction was not taken by the objectors 


* in the Oourt below, we think that the costs 


in the application of Asghar “Ali should be 
borne by the parties. : 
In the case of Hamid a Khan we make 


no order as to the costa. ° 
. Ao dismissed. 
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If so, the ap- 


- of the principal and all interest due up 


application by ‘date of payment of the principal Ra. A,500. 
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LOWHR BURMA OHIEF COURT. 
Sxoonp CIvIL APPHAL No. 251 or 1912. 
January 5, 1914. 
Prasent:—Sir Henry, Hartnoll, Offg., 
Judge, and Mr. Justice Twomey. 
RATHNA PILLAY AND ANOTHER— 
DevsxpaNts—APPRLLANTS g 
VOTES 
N. P. FIRM BY ita AGENT, SIVARAMAN 


CHET TY—P arxtirrs—RwsroxDexts 
Eetoppel—Acqurescence before and after 


Chief 


withomt marriage—Mutual rights or liabilitiee— 

Acgmesosnoce after emecution of deed by third party. 
Where a man and woman oohabited together and 

considered themselves partnors in life as well as busi- 


ness, but were not actually married: 


Held, that the tie of marriage did not exist botween 
them, and they did not enjoy tle advantages of mar- 
riage, nor wero thoy bound by the obligations of mar- 


. There is a diffarence between acquiescence 
in an act which is still in progress and mere submis- 
sion to it after it has bean completed, as such sub- 
mission cannot change the past. 

Acquisenoe after execution of a deed by -a third. 
party does not create estoppel. . 


Mr. Wilishtre, for the Appellants. 
Mr. Palit, for the Respondents. 


JUDGMENT. 


HARTNOLL, Orra.; O. J.—The annar 


firm sued appellant to recover Re. 3,050 
alleged to be due on a- registered mortgage 
dated the 15th January 1905. The dew 
was only signed by Rathna Pillay, but it y 

stated that Ma Myit signed asa witness 
she was unable to go to the registration o 
Rathna Pillay admitted execution of the 
deed, but pleaded that he had paid Re. 1,500 
the 







Ma Myit denied knowledge of the d 
and denied that she signed it. 
and Ma Myit are not husband’ and wife, but 
they cohabited together. The District Court 
found that Ma Myit did attest the document 
and was aware of it physically and by the 
document being registered constructively. 
He said that though both defendants did not 
live in wedlock yet they considered them- 
‘selvea partners in life as well as business, as 
in the case of “a Burmese family; that 
they worked as partners and had a joint in- 
terest in business to carry out which the 
money was borrowed, So he considgred that 
the whole of the property comprised in the 
mortgage-deed should covered by the 


ument 


act, ~ 
‘difference betusen—Han and woman living together 


Rathna Pillay” 
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mortgage decree. He found the alleged pay- 
ment of Rá. 1,500 not proved. He gave s 
mortage decree for, Ra. 3,050 costs and for- 
ther interest against both the defendanta. 

They appealed to the Divisional Court, 
which found that Ma Myit did not attest the 
mortgage deed, and that, therefore, it was of 
no use to proves mortgage as it was not 
proved to be attested by two witnesses. The 
Divisional Judge found the alleged payment 
of Rs. 1,500 not proved, and also that Ma 
Myit has no right to say that Rathna 
Pillay had no right to mortgage her pro- 
perties as the latter admitted that he had 
told Ma Myit her properties were mortgaged 
and there was nothing to show that she had 
made any protest to the respondent firm. 
He changed the decree into a simple money 
decree for Ra. 8,050 plus cost in the District 
Court. Rathna Pillay and Ma Myit now ap- 
peal to this Court. E 

The first ground that, the instrument being 
held not to be a mortgage deed, the claim 
should have been dismissed as barred by 
limitation, was abandoned.at the hearing. 

Ag regards the second ground the first 
point for consideration is whether it is proved 
that Ma Myit attested the deed. Manng Shwe 
Tha, the’ writer of it, does not swear that she 
did, The copy of it in the registration office 

does not show „her signature. The copy filled 
- bn the record shows that the copy in the re- 
i tion office was not only copied from 
compared with the original. It is cer- 

i not proved thab Ma Myit signed the 

dest. It cannot, therefore, take effect as a 
mortgage. Ma Myit cannot be bound by it 
on the ground that she signed asa Witness. 
' The ground given by the District Court for 
binding her, namely, that she and Rathna 
Pillay should be regarded asa Burmese Bud- 
| dhist husband and wife is equally untenable. 
The tie of marriage did not exist betwoen 
them. ` They could separate at will and there 
waa no binding contract between them. They 







did not enjoy the advantages of marriage nor ` 


wore they bound by the obligations of marti- 
age. Tho ground given by thə Divisional 
Gourt for binding Ms Myit is also untenable. 
It .was argued that she acquiesced after the 
deed was.executed by Rathna Pillay. Mere 
acquiescence in thia manner does not credte 
an estoppel.- Itis, not shown that by any 
deed or omission of hers she intentionally 
cused he appellant firm to believe that she 
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had authorised Rathna Pillay to mortgage her 
property, and so to accept a mortgage by him 
_of her interest in the property. There is a 
great. difference between acquiescence in an 
act which is atill in progress and mere sub- 
mission to it when it has been completed. 
In this last case acquiescence cannot change 
the past. It was urged that there is evidence 
to show that both appellants took part in 
the negotiations for a compromise—that they 
both agreed to pay Re. 1,000. Even if this 
evidence was true itis not, in my opinion, 
conduct .that should bind Ma Myit. 


She ` 


may merely have wished to save litigation | 


for herself and Rathna Pillay. In my judg- 
ment it is not shown that Ma Myit is bound 


by Rathna Pillay’s action in mortgaging her 


interest in the properties. ~ - 

Lastly it was urged in the fifth ground of 
appeal that Rathna Pillay has proved payment 
of -Rs. 1,500. There sre two concurrent 
findings of fact -against Rathna Pillay 
and having read the evidence there is no 

` ground whatsoever for differing from those 
findings. This ground was not pressed at 
the hearing. . 

There is the fifth croas-objection that re- 
maing to'be dealt with. There is no .good 
reason for. not allowing the respondent firm 
interest on the principal of the loen’ against 
Rathna Pillay. 

I would alter the decrea passed by the 


Divisional Court and instead thereof give the, 


respondent firm a money decree against 
Rathna Pillay alone for Ra. 3,050 with in- 
terast on the principal Re. 2,000 at the con- 


tract rate-from the date of institution of the . 


suit to date of decree and thereafter on the 


aggregate at 6 per cent. per annum to date of -~ 


realization. 


As regards costs appellants had one Advo- z 


cata in all three Courts. In the District 
Oourt I would give the respondent firm their 
costs. Inthe Divisional and this Court I 
would make each party pay their own c&sta. ° 

Twourr, J.—I concur. ` ` 


4 
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OALOUTTA HIGH COURT. 
Civis Rone No. 323 or 1914. 
.ı April 7, 1914. 

Present:—Justice Bir Asutosh Mookerjee, . 

Kr., and Mr. Justice Beachcroft. ` 
SATKARI MANDAL—O tatwart— 
PETITIONER 
versus 
TIRTHA NARAIN BHATTAOHARJHE— 
Dacuax-HOLDERB—~BESPON DENT. 

Civil Procedure Coda (Act Yo 1908), 4. 115, O. XIT, 
rr. 69, 60, 61—Claim—Soope of inguary — Possession of 
judgrant-debtor—“ Boms interest” in rule ON, meaning 
of-—Queetion of possession to be gons into—Comrt not 
determining question of poesession—Revision by High 
Dourt, 

Bale 69 of Order XXI of the Civil Procedura Code 
does not mean that if the claimant establishes that ho 
has some interest in the property he is entitled to 
succeed irrespective of the questions of possession, nor 
does it imply that tf he fails toestablish the particular 
interost he seta up, his claim must bo disallowed 
irrespsotive of tho question of possession of the judg- 
ment-debtor. 

The words “some interest” in the rule mean such 
nn interest as would render the possession of the 
Judgment debtor posssszion not on his own acoonnt 

on scoonnt of or in trust for some other person 

ohant Bhagwan Ramanuj Das y Khstler Mori Dass, 
10. W.N. 617 at p. 622 and Sabhapath: Chetty v. 
Narayanosrooms Chetty, 25 M. 555, 11 M L. J. 848, 
relied upon. 

In each of the cases mentioned in rules 60 and 
61 of Ordor XXI of the Code, the Oourt mus 
determine “the on of possession of the judg- 
ment-debtor, The Court cannot found its dociston’ 

op the quostion of the validity of tho clatm or 
the determination of the title to tho property attach- 
od. i . 

Hamid v. Baktear, 14 O. 617; Sheoraj v. Gopal, 18 
0. 200, Manmohinsy Dasso v. Radha Kristo Dawa, 29 
C. 643, reforredto. 


Where the Gourt below in a claim case refuses to 
determine the one question It was eompstent to 


"~ decide, namely, the question of possession, and, on 


the other hand, determines the stion it was mot 
compotent to investigates, namely, the n of 
title, the order made by it under rulo 61 of Order XXT 
of the Code cannot ba supported. 


Rule against the order of the Second Mun- 


J JB of Kandi. 


-Babu Shashadhar Roy, for the Petitioner, 
Babu Naresh Chandra Sinha, for the Oppo- 
site Party, 


JUDGMENT.—We arge Dia in this 
Rule to set aside an order by which’ the 


e Court belew has disallowed a claim under 


rulo 61 of Order XXI of the Oode of Civil 


4 Procedure. * The case for the petitioner is 


ethat nt the time the disputed properties were 
attached by the opposite party as the proper- 
e : e “2 

K : 
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r 


ties of his judgment-dehtor, the petitioner 
was in possession thereof as shebast of the 
[dol Katakeswar Sheva. ‘The Court below 
has held that the claim must be disallowed 
as the petitioner had failed to prove that he 
had interest in the disputed property as 
shebatt, and in this view the “Court has 
declined to enter into the question of posses- 


sion of the judgmant-debtor at tha date of 


attachment. In our opinion the Court below 


has taken an erroneous view of the scope of: 


rule 59. That rule provides that the claim- 
ant must adduce evidence to show that at 
the date of attachment he had some interest 
in or was possessed of the property attached, 
This does not mean that if the claimant 
establishes that he has some interest in the 
property he is entitled to succeed irrespective 
of the question of possession; nor does it 
imply that if he fails to establish the par- 
ticular interest he seta up, his claim must be 
disallowed irrespective of the queation of 
possession of the judgment-debtor. As wns 
pointed out by this Oourt im the oase of 
Mohant Bhagwan Ramanr Das v. Khetter Moni 
Dassi (1), with reference to’ Pectin 279 of 
the Uode of 1882, the words “aome interest” 
mean such an interest as would rendor the 
possession of the judgment-debtor possession 


in trust for some other person, This view 


/ 


not on his own account but on account of or / 


is in accord with that taken in the case of 
Sabhapath: OheHi v. Narayanasami Ohetta 
(2). The Code of 1908 has not, in i 
respect, altered the pre-existing law. 

60 describes the circumstances under w Tc 


_ & property under attachment may be rel 


and rul® 61 similarly specifies the circum- 


stancas under which the claim to theattacshed | 


property may be disallowed. In each of 
the cases mentionod in rules 60 and 61 the 
Oourt must determine the‘question of posses- 
sion of the judgment-debtor. The Court 
cannot found ita decision on the question of 
the validity of the claim or the determinatior 
of the title to the property attache. 
[Hamid v. Buktear (3); Sheoraj v. Gopal (4); 
Monmohiney Dass. iv. Radha Kristo. Dass* 
(5)].. Phe Oourt below hws thus re- 
fusel to determine ths one = qnestion 


10'W.N. 617 at p. 672. $ 
E. S55, ILM L T38 

0. 647. . 

CO. 20, 

C, 543. 
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it was competent to decide, namely, 


tho question -of porseasion, nnd has, on 
the other hand, determined the question it 
was not competent to investigate; namely, 
the question of title. The order mado by 
it under rule 61 cantot consequently be 
supported. 

The result is that this Rule is made abso- 
lute, the order of the Court below set aside 
and the case remanded to that Court in 
order that the application may be re-heard. 
The petitionér is entitled to his costs in this 
Court. We assess the hearing fee at two 
gold mohurs. 
f Rule made absolute. 


ALLAHABAD HIGH COURT. 
* Hxucution SRCOND Appaat No. 1645 of 1918. 
April 28, 1914. ` 
Present:—Mr" Justica Chamier. 
PANDAY eS 
apn 

















Musammat JUNTAN—Darexpanr— 


PURAPONDENT., 

Civil Procedure Code (Act F of 1908), O. XXXIF, 
4-—Decree—Hortgage—Oosts of surt become part of 
gage debt 

e amount declared to be due under Order XXXIV, 
cannot be regarded as two distinct debta, one 
unt of principal and interest and the other on 
of costs. The costs allowed by the decree 
part of the debt secured by the mortgage. 

ay Y. Dhanas, 11 O O. 377, referred to 


tion second appeal from tho decision, 
bordinate Judge of Muttra, ‘dated 
r 13th, 1913. 
L. Banerjee, for the Appellant. 
Behari, for the Reapondent. 
NT.—This appeal arises out of an 
made by the appellant under 
, rule 6, for a deoree for 
. The mortgage was msde in 1884. 
it thereon was brought in'l909 and 
“ca preliminary decree for sale 
F , Tule 4, passed by this 
Nah 1910. The amount declared 
ow es iof principal, interest and costs 
om. This included a sum of 
oos_unt of costa in this Court and 
Wins. 58-12 on account af costs in the 
Appellate Cogrt. Costs of the first 
were not allowed. 
uo qpurse an order absolute was made 






- the mortgage in respect of which, 


INDIAN CASES. >is 92 


and tho property was sold for Rs. 560, leav- 
ing a balance of Ra. 186-4. The “appellant 
then applicd fora decree under rule 6 for 
Re. 119-12, 4. e., the amount allowed for the 
costs of two Courts. His case is that although 
the balance of the amount found due on 
account of principal and interest is not legally 
recoverable from the respondent, the amount 
found due for costs is so recoverable inasmnch 
as the respondent first became liable for the 
costa in 1910. 

The Courts below have disallowed the 
application. 

The question is whether there is any 
ground or principle on which the appellant 


‘may say that the costs have not yet been 


recovered and ‘are part of the balance of 
Re. 186-4-0. 


The appellant relies upon the decision of, 


Piggott, J., in Jwala Sahay v. Dhanan (1). 
ln that casea decree forsale had been 
passed on two mortgages. As regards one 
of them the personal remedy was barred at 
the date of the suit. A balance remained 
due after the sale of the mortgaged property 
nnd the decree-holder was held to be entitled 
to say thatthe balance should be treated 
as forming part of the amount found due on 
‘the 
personal remedy was not barred by Hintitation; 
on the principle that “s creditor receiving 
money from his debtor may in the absence 
of a specific understanding to the contrary 
credit it in such manner as suits him best.” 

The respondent contends that the rule 
regarding the appropriation of payments is to 
be found in gections 59, 60 and 61 ofthe Con- 
tract Act, that it applies only when the debtar 
makes a payment himself and that it cannot 
be said that there were several distinct debta 
in the present case.. 

There appears to be no authority for the 
first of these contention. On the contrary 
there are several English cases in which gtlie 
creditor has been allowed to appropriate 
payments in sucha way as to suit himpelf, 


whore the paymenta wero made not by the. 


debtor himself but by a surety for the 
debtor or out of a fodd in’ Court. But for 
other reasons I am of opinion that the rmle 
regarding the appropriation of payments does 
not apply to the case boforeme. It appears 
tome that the amount declared tf bo due 
under Order XXXIV, rule 4, cannot be 
(1) 110. 0, 377. 
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regarded as two distinct debts, one on account 
of principal and interest and the other on 
account of. coste. Ifthe amount declared 
to be due can bs disintegrated in the 
way ` suggested by the appellant it 
of necessity follows thatthe defendant is 
entitled ina case of this kind to direct that 
the proceeds of the sale, shall be devoted 
first tothe discharge of so much of the 
amount declared to be due aris legally 
recoverable from him otherwise than. out of 
the property sold. Nothing of this kind 
‘seems to have been contemplated by the 
Legislature. Forms Nos. 4and 11 of Appendix 
D to the first Schedule to the Oourt of Civil 
Procedure seem to negative the idea that 
the amount declared due can be split up in 
the way now suggested. The costs allowed 
by the decree become part of the debt secured 
by the mortgage. Order XXXIV, rules 3 (3) 
and 8 (3), make this quite clay m the case 
of a decree for’ foreclosure or for redemption 
and there appears to be no reason for holdmg 
otherwise in the case of a decree for sale. 
In the case before Piggott, J, there were 
two mortgages on ‘which two different suita 
might presumably have been brought and 
there was probable ground for holding that 
there were two debts. The decrees in that 
case $ not setout in the report. It may, as 
in some of the Forms given in Appendix D, 
have declared the amount due on each of 
the mortgage suita separately. 

Iam not prepared to extend the principle 
of that decision to the case now before me. 

I dismiss the appeal with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT, 
Miscettankous Orvin Appgat No. 579 or 1911. 
April 22, 1914. 

Prasont:—Mr. Justice Woodroffe and 

e Justice Sir Herbert Carnduff, Kr. 
RAJANI NATH RAKSHIT—Opposrra 
,Parry—APPELLANT : 


perens 
KUSUM KAMINI MAJUMDAR AND OTHERS 
——J UDGHMWNT-DEBTORS-—RigsPox DENTS. 

Sale—Hascution—Sale of sereral properties at one 
auctions Whether sale of some may be set aside. - 

A Court oan set aside an execution sale as rogards 
some of the properfios put up at ono suction sale and 
not others. 

Macnaghten v. Mahabir Pershad Singh, 9 O. 056 at 
p. 062, relied ieee 

e 
Ed 


= 


“that we are entitled to look at thoso facta, 


Appeal from the order of the District 
Judge of Mymensingh, dated June 20th, 


1911. 


Babus Kritanta Kumar Bose and Bipin 
Chandra Bose, for the Appellant. 

Babus Gobinda Chandra Roy and Biraj 
Mohan Majumdar, (for the Daputy Registrar), 
for the Respondents, 

JUDGMENT. 

Wooprorrr, J.—This appeal arises ont of 
an order passed upon an application to set 
aside a sale. 

Four properties were put up for elo: 
which are mentioned in the judgment of the 
District Judge. The learned District 
Judge rot aside the sale as regards all these 
four properties. Now, as regards properties 
Nos. l and 4, there is no appeal before us 
and, therefore, the order of the District Judge 
stands. 

Às regards property No. 2, itis admitted? 
that there were irregularities, but the 
_contention has-been that there ia no evidence 
which shows that substantial injury, which 
the Judge has found to exist in this case, 
was caused by the irregularities raferrod to 
in the jadgment. I think that tho facts 
which the learned Jndgo refera in his jud 
ment supports the conclusion at which 
has arrived as regards thia property 
therefore, his order setting aside the sa 
regards property No.,.2 stands. 

The main question in this appeal 
regards property No. -8. No 
























at this sale, bub it must bə fou 
subsfantial injury was caused 
irregularity and the learned Ju 
on the evidence that as regards 
No. 8, no substantial injury has 
We havo been referred by 
Pleader for the respondents 
connected with the second sale 
place after’ the Judge’s order. 


whid 
Jam no XY 
but if we do, the reault of that second, sale 
seems to support the Judge’s order now 
under appeal, for, according to the learned 
Pleader for the respondents, whilst at such 
‘second sale properties Nos. land 2 were 
sold-at an increased price of RA. 890 and 
property No.4 was seld at an increased 
price of Rs. 550, property No. 3 with which, 
we are now concerned fgiched only Ra. 89 


* 
4 


Vol: XXIV] 


_ more than Re. 420 at the first sale, which 
the learned Judge found not to be unreason- 
able. The question now is whether under these 
circumstances the sale should also be set 
aside as regards property No. 8. There is 
no question but that if at this sale property 
No, 3 had alone been sold, there would have 
heen no ground for setting aside the sale. 
But the argument is that because property 
No, 3 formed part of a lot of four properties 
and the sale has been set aside as regards 
the other properties, therefore, the sale ‘as 
regards property No. 8 must also be set 
aside although it has not been shown that 
any substantial injury has been suffered. 
The learned Judge has gone upon this 
ground and says that though there has been 


no injury in respect of property No.3 or- 


properties Nos. 1 and 4, yet he is unable 
to discriminate between the properties and 
confirm the sale -of one and cancel the 
sale of another and on that ground he set 
aside the whole sale. 

If, however, we look at the words of the 
section, they would appear to justify us in 
his caso in dealing with property No. 8 
parately from the others; for the bection 
ya that where any immoveable property 
been sold, application may be made to 
to set aside the sale. The question 
is, what is the meaning of immoveable 
. Does, immoveable property mean 
immoveable properties which are to be 
for sale at one and the same time, or 

















ies the sale of which is liable to be 
upon the grounds mentioned imthe 
I do not see anything in the 
of the section which, under the 
ces of this case, precludes us from 
‘to the contention of the appel- 
have asked the respondents to 
any reported authority which 
ji us from adopting the course 


rity has been produced. On the con- 
, “ve find that in the case of Macnaghten 


“Court, which had previously sèt aside the 
sale of twenty properties which were bold 


withdrew its order ab regards six of those 
properties so that the effect was as though 


-(1) . at p. 662. e 


mean any one of such immoveable , 


been asked to “pursue; but no - 
v. Mahabir Parshad Singh (1) the High 
at an execution sale, subsequently on review -- 


the High Court had in the first instance set . 
9c 4 
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aside the sale as regards fourteen properties 
under one auction sale and not as regards 
the remaining six properties. It is true that 
the order of the High Court was reversed 
by the Privy Oonuncil upon ,other grounds, 
but there is nothing in the Privy Oouncil 
judgment to indicate that they disapproved 
of the High Oourf judgment on the ground 
that it was not proper for the High Oourt 
to set aside the sale as regards some of the. 
properties put up at one auction sale and 
not others. Had that course been illegal, 
doubtless exception would have been taken 
to the High Court judgment also on-other 
grounds, but there is no evidence of that. 
Therefore, it appears to me that. we are 


“justified in accepting the argument addressed 


to us by the appellant as regards the pro- 
perty No. 8, namely, Hstate No. 2598, Taluk 
Shibkat-. 

As regards this particular property, I 
would set aside the order of the District 
Judge setting aside the sale and direct that 
the sale of property No. 8 should stand. 

As regards the appellant and the judg- 
ament-debtor, each party will bear his own 
costs. As regards the purchaser of, the 
property No. 2, the appellant must pay his - 
costs. The hearing-fee is assegsed at "three 
gold mohurs. We make no order as to costs 
of the lower Courts. 4 
Oaanpurr, J.—F agree. 


Appeal allowed. 





CALOUTTA HIGH COURT. 
-Raguiar Cryin Appsat No. 320 or 1908. 
December 3, 1912. 
Present:—Justice Sir Asutosh Mookerjee, 

_ Ky, and Mr. Justice Beachcroft. 
JOGESH CHANDRA ROY—Cranimyxt— 
APPRLLANT 


Tersus 
Tus SECRETARY or STATE rog INDIA 


In COUNOIL+—Deranpant—Rwspon dent. 

Land Acquisition Act (I of 1804), 6. 28—Acquistion 
of land—Declarafion, lease of property two years after 
—Present sont, whether conclusive test as to may koi- 
value—Noabad-mahal—Right, nature of—Interest of 
Government in noabed properties m hell lands, how to 
be valued. 

Whore a certain property was leased nearly” two 
years aftor o declaration had been mgde for its ac. 
quisition, the claimant cannot contend that tie pre- 
sent rent furnishes a conclusive test as to the mark&t->_ 
value of the property at the date of soquisition. 

A soabad mahal implies & tary end trons- 


or i 
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forable title in perpetuity, subject to payment of rent 
for all lands under cultivation 

' The interest of the Government ın respoct of 
noabad properties in hill Jands was- directed to be 
valued at 30 times the present rental. 

-Appeal from the decree of the District 
Judge of Chittagong, dated April 2nd, 1908. 

Babus Ram Chandra Mojumdar and D. L. 
Kastigir, for the Appellant.. * 

Babu Ram Oharan Mitra, “Senior Govern- 
ment Pleader, for the Respondent. 

JUDGMENT. -This 18 an appeal by the 
claimant in a case under the Land Acquisition 
Act. The property acquirefl is known as 
Lane's Hill and the ‘substantial controversy 
between the parties at the present stage 
relates to two matters, namely, fis, the 
valuation of what is described as hill top and 
high flat lands, and, secondly; the apportionment 
of the compensation between the claimant 
and the Governmont, asa considerable portion 
of the property under acquisition is included 

“ina noabad mahal: held by the claimant under 
the Government. 

In so far as the value of the ll top and 
high flat lands is concerned, the award made 
by the. Judge in affirmance of the award of 
the Collector is at the rate of Rs. 1,000 per 
kant. The materials placed before the Court 
to detérmine the market-value are of two 
descriptions, namely, first, evidence of the rent 

* payable and, secondly, evidence: of land scgui 
sition awards made in respect of similar 
property in the locality The first class of 
evidence relates to what has been described as 

_Good’s Hill. This property was held in lease 
by Mr. Good for a period of 22 years at the 
rent of Re. 63-12-0 per month and the Court 
below has besed its award on the assumption 
that this indicated fairly the amount of rent 
payable in respect of that property. It has 
been pointed out to us, however, that the 
property was subsequently let out to Messrs, 
Turner Moyrison and Oo.,.at a much higher 

r% , namely, Re 130 per month. But it is 
worthy of note that Mesars. Turner Morrison 
and Co. took a lease of the property in 1905, 
that is, nearly two years after the declaration 
liad been made for the -acquisition of the 
present property. The claimant cannot 
consogquently contend that the. present rent 
furnishes a conclusive test as to the market- 


Value of the property atthe date of acquisition.- 


_ Bot even if we assume that the fair rent at 
that time was the average of tlie rent peid 
e by Mr. God and the rent now paid by Messrs, 


se 
{e 
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“mahal 


“capitalised Jalas of the rental to represent 


° 
` 
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Turner Morrison and Co., that’ is .to say, 
approximately Rs. 100 a month, itis clear 
that the value of the property- should be, 


` assessed at about Re? 1,500 a kani. Here, 
then, is some .indication that the value 
assessed by the Court below is too low. This 


view is confirmed when we consider the second 
class of evidence on the record, namely, that 
derivable from the award made in respect of 
Parsonage Hill. With regard to this hill, it 
has been pointed aut that the award was made 
at the rate of Rs. 1,364 per kam No doubt, 
thero is some evidence to indicate that the 
hill now acquired is not so conveniently 
situated for residential purposes as Parsonage 
Hill. But we are not prepared to hold that 
this circumstance alone would justify the 
reduction of the rate to Ra. 1,000 per fanz, 
specially when we find that another hill in the 
neighbourhood, known as Tempest Hill, was 
valued at Ra 1,300 per kani. “In our opinion, 
taking the evidence as a whole, the hill top 
and high. flat lands’ should be assessed at 
Ra..1,850 instead of Rs. 1,000 per kant, and 
wo direct that the award be modified fccord- 
ingly. 

In so far as the Yasebion of apportionment 
is concerned, it has been stated that + 
property acquired is situated. in a noab 
held by. the claimant under 
Government. i 

A noabad mahal, it is well known,. im: 
a hereditary and transferable title in 
tunity subject to payment of rent fora 
under cultivation. In so far as th 
now in question is concerned, ıt h 
poinéed out that the rent has been 
doubled in the course of about half a 
and the learned Government P 
contended that tt ia possible that at 
Settlement the rent will be sti 
enhanced. This, however, does not 
apportionment made by the C 
The learned Judge has divided 





















properties in hill lands, the Government 
interest at half, allowing the surplus over the 


the chance of enhancement. This mode of 
apportionment is manifestly fallacious. Let 
it be assumed that the"Government is entitled 
hereafter to enhance the rent, but there is ri 
besis for the assumption that the fett income 


> 


“ 
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of the property upon which the valuation 
must be based would remain constant during 
this period. On the other hand, itis reasonably 
clear that the Government would not in ordi- 
nary course,» increase the assessment unless 
the P 2 gv the property also increased. 
BES P A the value of the interest of the 
“Se $ F, ght to be measured by capita- 
FP 8 go now payable. The question 

Bs -this capitabsation is to be 

WA. so Sarned Government Pleader 


he ee attention to a paragraph of 
the “1 statement of the claimant in ` 
which “admits that the rent ought to be 


capitalised on the basis of 20 to 25 years’ 
purchase. We are of opinion that, in the case 
of Government, wemay very well capitalise at 
30 years’ purchase on the assumption that 
the rate of interest is three anda half per 
cent. per annum; which is the rate ordinarily 
payable upon Government securities. Wo, 
therefore, direct that the interest of the 
Government be valued at 30 times the present 
rental, this will bo deducted from the amount 
awarded and the remainder will belong to the 
claimant. We may add that it has been 
mentioned that there are some inaccuracies 
in the judgment of the Court below in so far 
asthe areas of the land is concerned. The 
rror in this respect is merely arithmetical 
nd will be corrected when the decree in this 
urt is drawn up. If upon calculation it is 


j 
ems the amount due to the claimant 


8 Ra. 5,000 the decree will be limited 
that sum only, as Court-feea have been 
id to that extent. Under the circumstances 
this case wo direct each party to p&y his 
n costs both in this Court and in the Court 
low. - . < 

` Appeal accepied. 


|| 


i LOWER BURMA CHIEF COURT. 
| SECOND Civic APPRAL No. 20 or 1912. 
. May 26, 1918. 
Present:—Mr. Justice Twomey. 
MG. MYA AXD AKOTHER—DEFONDANTS— 
APPHLLANTB 
versus 
MOOSAJI AHMED & Co. — PLAINTIFF — 
x RESPONDENT. 2 
Jontiact Act (IX of 1872), s. 18—Undao influencée— 


mman? = povition-eUrfair advantege—Fatr, and 
proble bargain, 


l 
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Plaintif was lawfully ontitled to claim Rs 4,800 
from the defondant. o lattor nbeoonded and there 
were some grounds for proceeding him not 
only civilly but also criminally The plaintiff by 
way of compromise accepted an immediate payment 
of Rs 2,000 and took a bond with two suretics for tho 
balance to be paid with interost at 6 per cent, on the 
whole debt within two years. 

Held, that the baygain in tho bond being fair and 
reasonable, the plea of undue influence collapsed. 

In order to avold a contract for unduo influenco 
the promisor must show that the promises used his 
dominatang pomtion to obtain an unfair advantage. 

FACTS.—The appellant, Mg. Mya, owed 
Messrs. Moosajeo Ahmed and Co. Rs. 4,800 
which he was unable ta pay. The dobt was 
not paid and the firm instituted criminal 
proceedings against Mg. Mya and a warrant 
was issued for his arrest. Mg. Mya’s friends 
came to his assistance and a bond was sign- 
ed whereby’ it was agreed that Rs. 2,000 in 
cash should be paid down and the remaining 
sum of Rs. 2,800 repaid within two years, 
with interest calculated at 6 per cent. per 
annum. Moosajes Ahmed and Co, sned for 
the payment of Rs. 400, unpaid principal, and 
interest, Rs. 346-4.. The appellants ad- 
mitted execution of the bond, but in their 
firat written statement pleaded that thore 
was an oral agreement that the interest 
should not be enforced, and that they have 
offered to pay Ra. 400, the principal due. 
It was admitted on behalf of the firm that 
the latter sum had been tendered but re- 
fused as interest was not paid. Mg. Mya 
further pleaded that his consent to the bond 
had béen obtained throngh undue influence 
and that the agreement was voidable. 

The Sub-Divisional Judge found that there 
was no undue influence exercised and passed 
a decree against all the appellants for Re. 400 
with costa and against Mg. Mya alone for 
the interest with costs and the Pleader’s fecs 
on this sum. 

Mr. Halkar, for the Appellants. 

Mr. Ausam, for the Respondent. e . 

JUDGMENT.—I think the lower Courts 


` erred in thinking that any question of undue 


influence arose in this case. So far as the re- 
cord shows the plaintiff-respondent was law- 
fully entitled to theeamount, Rs. 4,800, which 
he claimed from Mg. Mya ond his wife. AA 
Mg. Mya abaconded it appears thdt there 
were some grounds for preceeding against 
bim not only civilly but in a Criminal Gpourt. 
The plaintiff by way of compromise accepted 
an immediate payment of Rs. 2,000 and took 
a bond with two surefigs for*the balanc? 


e 
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NAGENDRA NATH GHOSE V., RAN DHAROSA HALUAL, 


Rs. 2,800 to be paid with interest at 6 
per cent. on the whole debt within two 
years. These circumstances do not amount 
to undue infiuence. If the applicants re- 
fosed to sign Mg. Mya might have been sent 
to prison as the result of the proceedings which 
the _ plainiiff-reapondent wag taking: The 
plaintif- respondent was, therefore, in a posi- 
tion to bring pressure to.bear upon the ap- 
pellanta and to that extent was in æ position 
to dominate their wills. But more is requir- 
ed than this. The appellants have to show 
that the respondent used his dominating posi- 
tion to obtain an unfair advantage (section 
16, Contract Act). Itis clear that the re- 
spondent did not do so. The bargain in the 
bond is fair and reasonable and, thereforo, the 
plea of undue influence collapses. 

The lower Courts, in my opinion, should 
have decreed against the sureties as well as 
the principel debtors (the appellants) for the 
whole amount claimed. As itis, the appel- 
lants have been directed to pay the balance 
of the principal plus the interest on the whole 
debt as provided in the bond, while the gure- 
ties (who have not appealed) have beeu held 
liable only for the balance of the principal. 

I cannot see that the appellants have any 
legitiméte groung of complaint and I dismiss 
this appeal with costs. 

wlppeal disinissed. 


-CALCUTTA HIGH COURT. 
Ssconp Civin APPkAL No, 8544 or 1911. 
April 28, 1914. 
Prevesit:—Myr. Justice Holmwood and 
Mr. Justice Chapman. 
NAGENDRA NATH GHOSE AND ANOTHER 
—DPENDANTHB—A PPRLLANTS 
versus . 
RAM BHAROSA HALUAI—Peatytrivr— 


RESPONDENT. 

Civil Procedure Code (Act ¥, of1908), O. XLI, r. 22 
—Ap , whether can support judgment 
pager from without fimmg 01 088-objection— Hatters 

pethd by either party cannot be re-opened by 
ve ilate Court itself, 

kran ayfpeal it is open to a respondens without 
filing’ a cross-objection to support the fudgment 
and decree of the lower Oourt by traversing any 
ground wilah, that Court may have found ogpinss 
aim. 


Lala Gaur: Shanker Lal v. Janki Pershad, 171. A. 
57; 17 O. 800 and Bhagoji v. Bopuji, 18 B. 75 atp TI 
referred to. 

But it is the respondent who must ipon tho judg- 
ment and decree, he cannot throw upon the Appellate 
Court the burden of raising a case for him which he 
does not choose to raise himaelf 

Therefore, where a matter is not agitated before an 
Appellate Court by either party it is notthe duty 
of that Court to, in fact it cannot, re-open a finding 
which both parties accept and do not move 
against. 


Appeal from the decree of the Sub-Judge 
of Chittagong dated September loth, 1911, 
reversing that of the First Munsif of Chittas 
gong, dated December 21st, 1910. ndi 

FACTS.—This is a suit for khas pongen- 
sion on a declaration of plaintiff's title to 
the land contained in the plaint. Plaintiff 
claima the land by right of purchase from 
one Barada Kinkar Basu, defendant No. 5 
in the suit, who had purchased the land from 
one Ganga Das Sil, the purchaser ata ‘sale 
for arrears of revenue. The plaintiff alleged 
that he was dispossessed of the land by the 
defendants. 

Defendants Nos. 8 and 4 contested the 
suit, denying the plaintiff's title and claiming 
a protected interest as occupancy ratyats and 
as having gardens‘on the land. 

The lower Court found the first poin 
against the plaintiff and the second against 
the defendants, and dismissed the suit hold. 
ing at tho same time that the defendan 
should get Rs. 30 as compensation in ase 
they be liable to ejectment. a 

The plaintiff appealed and there wa 
cross-appeal by the defendants. Thenie, 
the oply question for decision by the lower 
Appellate Court was, whether the intiff 
had got any title by his purchase, Tho 
amount of compensation was not quektioned 
before that Court by either party. 

The lower Appellate Court found that 


“tho plaintiff had succeeded in proving his 


title and was entitled to eject the defendants. 
It ordered, therefore, that the plaintiff should 
pay Rs. 80 to the defendants Nos. 3and 4 
as compensation before he might be allqwed 
to recover possession in execution. 


From that decree, tho defendants appealed 
to the High Court. 

Babu Khitish Ohandra Sen, for the Appel- 
lants.—Ganga Das Sil, purchased- the dis- 
punted land ata galo for arrears of reyonue. 
Then he sold by kobala to Barada Kinkar,® 
defendant No. 5. Barat thereafter sold 


























t could not show his title-deed 
he lost the same. The 
>proached Ganga Das and got 
i On these admitted facta, 
if ko Barada Kinkar first, and so 
pass to the plaintiff. More: 
Ganga Das to tho plaintiff way 
tion. Even if it be that 
Nl} kobala was lost, secondary 
‘game ought to have been 
ilig this, the plaintiff failed to 


decree being entirely . in 
defendants, in the Court of 
i was nob necessary for them 
-objection to the issne.as to 
ist found against them. The 
Oourt before reversing the 
first Court ought- to have 
e: Lala Gaui Shanker Lal 
(1). The Court of Appeal 
lot accept facta fonnd by the 
‘Hiancontestably proved, merely 
8-objection to the decree was 
spondent. The lower Appel- 
d deal with the evidence: in 
nd whether the facts found by 
jwere proved or not: Bhagat 





























ra Lal Kastagtr, 
not called upon. 

{.—Two points are raised in 
appeal. The. first that the 
cdinate Judge was wrong in 


for the 





2 


h the plaintiffs title had been 
pr uch as he did not call defend- 
ant o show that there had been 
act : | y of possession, the price of the 
pro | kng less than Rs. 100, and 
it ‘| urged that Ganga Das Sil, the 
un irchaser of the holding at a 
TOVI could not after hia tranafer by 
gale dant No. 5 give the plaintiff a 
clear t giving him a conveyance. This 
argume. somewhat ingebious, but it fails 
-to convi ` ns. 


As regaras the first part of the contention, 
the’ plaintiff's sworn testimony that there 
was delivery of possession is quite sufficient if 
it ig believed, and the Subordinate Judge 
appears:to have believed it. It was not, 
therefore, necessary, to call defendant No. 5; 

17 I. A. 87; 17 0. 809. 
see ie . 75 ab p. TF. 
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told the plaintiff this 


‘to the case of Bhagat v. Bapuji (2). 
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gia if the Munsif had thought ae the . 


plaintiff's suit must necessarily fail unless 
the defendant No, 5 was called, we think 
it would. only have been right to have 
“and not to have 
announced it when he coame to write his 
judgment. As a matter of fact one man’s 
evidence is as “good as another's provided it 
commends itself to the Court. 

As regards the granting of conveyance 
ez majori catdela to the plaintiff by Ganga 
Das Sil, we do not see that there is any 
objection in law or eqnity to such a course. 
Tf the purchaser from Ganga .Das had had 
the misfortune to lose his kobala, which was 
not 8 registered instrument, and if the de- 


fondant: therenpon said that he was not the 


purchaser from Ganga Das, there can be no 
doubt that Ganga Das, knowing the facts, 
was in duty bound to give the plaintiff a 
clear title as far às he. could by reconvey- 
ing him the property which, the defendant 
contended,. had not already been conveyed 
to defendant No. 5. If, on the other hand, 
it is admitted that it had been conveyed to 
defendant No. 3, then there is no further 
need of supporting the plaintiff's title. 

The second objection taken to the judg- 
ment of the learned Subordinate Vudge is 
that he has not re-opened the question which 


was decided against the defendant by the l 


Munsif, namely, as to whether there was a 
protected interest in the land in suit. We 
have been referred to the judgment of their 
Lordships of the Judicial Committee in Lala 
Gawit Shanker Lal v. Janki Pershad (1) and 
What 
is laid down by their Lordships in the 


-Privy Council case is what is embodied in 


the OCode.of Civil Procedure, that it is 
open to the defendant or any party to 
support the judgment and decree of the lower 
Court by traversing any ground which that 
Court may have found against that “part?. 
This is based on the fact that the decision 
being in their favour it is not necessary for 
them to file notice of objection’ They can 
support the decrse . on the ground that 
the issne ought to have been decided in thein 
favour. But their Lordships nowhere say 
that they need not support it; nor do they 
throw the burden upon the Judge ir the 


Civil Court of raising a case for thé party | 


which he does not choose to raise himself. 
The Bombay case puta the same matter jn 
6 ee ` 
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'» rather different form. It says- that the 
Appellate Court ia not entitled to accept facta 
found by the Oourt of first instance as in- 
‘contestebly proved merely because the re- 


spondent has not filed any oross-objection. 


But that was a case where. the first Appel- 
late Oourtas a Judge of fact held that it 
was bound by the finding of fact of the 
original Court upon the only point which 
-was st issue before him. The question- was 
whether’a certain gift was valid in Hindu 
‘Law. The Subordinate Judge found facta 
-which showed that there had beens form 


of gift, but he held that it was not valid in, 


-Hindu Law. The Assistant Judge in appeal 
held that he was bound by the Subordinate 
-Judge’s finding of fact as to the form of the 
‘gift, and that in hia opinion such a gift 
was - valid in Hindu Law. 
this is an entirely wrong view for a Judge 
- of facts to take. He was bound to deal 
with the facta found by the Subordinate 
Judge and state whether he agreed with 
-them or did not agree with them. Here 
‘nothing `of the kind occurs. The matter 
‘apparently was not. agitated before the 
Subordinate Judge at all, for the defendant 
got Ra. 30 as compensation in the first 
-Gourt fèr the ejectment under the decree and 
the amount of ‘compensation was not ques- 
‘tioned before the Subordindte Judge by either 
party. That seams tous to mean that the 
mator was not mentioned in the pre- 
rence of the Judge, antl we, therefore, think 
that it was not his duty to, and indeed he could 
not, re-open the finding against the defend- 
ants which they: ec adena and did not 
‘move against. 

The result is that this appeal must be dis- 
missed with costs. 
; Appeal dismastad. 
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- LOWER BURMA CHIEF COURT. b 
“OL Ruviston APPLICATION No. 168 or 1912. 
January 12, 1914. 

Presené:——Mr. Justice Ormond, 

ENG. LEONG & Oo.— Pram — 

crema 


B. I. 8. N. & Oo. Ta. — DEPENDANT — 
PHAPONDHNT, 

Bill of lading lox by consignes—Shipping Com- 
pany entitled to be satisfied as to bona fidee—Com 
pany bound to deliver goods to consignse—Delivery to 
third person after notice at Company's own risk, ~ 

When a person has proved that he is the owner 
and the consignee of certain goods, the shipping 
Company are bound to.deliver the goods to him. 

The Company would not be bound to deliver the 
goods to any one that produced the Bill of lading, 
and if after notice from the consignee not to do so, 
they give delivery’ to the wrong person, they do so at 
their own risk. 

Tho consignee haring lost the Bill of lading, the 
shipping company -are entitled to be satiaflod that 
that was bona fido. 


‘Application to revisa the judgment and 
decres of the Small Causa Oourt of Rangoon, 
dated 17th Ostober 1912, in Civil Regular 


Mr. Oh Maung, for the Appellant. 
Mr. Lsntaigne (Junior), for the Respondent 


JUDGMENT.—Tho plaintiff-eppellant | 
in the Small Cause Court for the value of fo 


oases of goods short delivered by the defend- ` 


ant Company which were consigned 

Bombay. He is-unable to produce His copy 
of the Bill-of lading and states on oath that 
he has lost it. The defendant Company pro- 
duced a copy which shows that seven cases 


wore shipped. Plaintiff admits having taken ' 


delivery of three. The manifest also shows 
that seven cases were ‘shipped. The onus is, 
therefore, on the defendants to show that 
they delivered the four remaining casos. They 
are unable to do so. 

It is contended for the defendants that in- 
asmuch as the plaintiff does not produce the 
Bill of lading defendants are not obliged to 
deliver. But when the plaintiff -has proved 
that -he is the owner and the consignee of 
the the defendants arg bound to deliver 
the g to him. The defendanta would not 
be bound to deliver the goods to anyone that 
produced the Bill of lading and if after 

‘notices from the consigne not to do so, they 
gave delivery to the wrong _ person, .they 
would do so at their own „piak. The defend. 
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anta do not gay that they have delivered the 
goods under the Bill of lading to anyone. 

The three packages were landed on the 13th 
October -1912° and plaintiff claimed ‘as the 
value-of these goods the sum of Rs. 269-11. 
From the invoice which he puts in evidence, 
the value is given as Ra. 72 and the freight 
on that would amount approximately to 
Re. 8-8. The learned Judge in the Small 

~ Canse Court has, I think, found that. the 
plaintiff was not entitled to recover because 
he did not produca the Bill of lading. There 
should, therefore, be a decree for the plaintiff 
for Ra. 75-8. 

The plaintiff having lost the Bill.of Iading, 
defendants were entitled to be satisfied that 
that was bona fide. 

The plaintiffs claim was ` evidently to & 

_ great extent fraudulent/aa to the amount ; 
and in the circumstances I think both parties 
should bear wee own costs throughout. 


`~ 


- CALCUTTA HIGH COURT. 
Ciye Rore No. 1478 or 1918. 
March 26, 1914. 
Presené: Justice Sir Asutosh Muookerjee, 
Kr., and Mr. Justice Beachcroft. 
ATO KRISHNA RANO—PLAaInTIFF— 
S 





"JANAKI NATH PANDE—Darenpaxt— 
; ` Oprosrre PARTI. 
Tenancy ye (FII of ier ss. à (a), 
1 (e —Patri Regulation VIL of 1819—-Landlord and 
tenant—Depont of rent by patnidar—Bonn fide doubt 
as to who 18 eaistled to receive rent, 

It is competent to a patmiddr to avail himself of the 
provisions of section 61, clause (d), of the Bengal Ten- 
onog Ad Act, notwithstanding clause. (a) of section 196 of 
the Act. 

' Therefore, a patmdar is entitled to doposit rent 
when he ontertaiha a bona Ads doubt as to who is 
ontitled to receive the patmi rent. 

Rale against the decree of the Sub-Jndge 


of Murshidabad exercising the powers of & 


Oourt of Small Causes. 

Babu Brojendra Nath Ohatterjes, “for the 
Petitioner, 

Babu Rarunamoy Boss, for the Opposite 
ge 

SUDGMENT.—This Rule raises an impor- 
ash question of figs} impression, - namely, 
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whether it is competent to a painidar to avail 
himself of the provisions of section 61 of the 
Bengal Tenancy Act notwithstanding clause 
(e) of section 195. The circumstances under 
which the question arises for consideration 
are not disputed and may be briefly stated. 
-The plaintiff alleges that he holds a 
paini tuluk, that qn several occasions he had 
paid rent to the Mustaphis, that thereafter 
on the assertion that the estate had been 
sold for arrears of revenue and that the 
certified purchaser had conveyed title to him, 
one Janaki Nath Pandey (the present 
defendant) had -realised - rent from him on 
threat of proceedings under Regulation VIII 
of 1819 and that recently on the 11th 
December -1912 in a suit between the repre- 


. sentatives of the original proprietors and the 


defendant, it was decided that the “property 
was not comprised within the estate #old for 
arrears of revenue. The plaintiff asserts 
that, under these circumstances, he enter- 
tained a bona fide doubt as to who was 
entitled to receive the rent and that ‘conse- 
quently he was entitled to make a deposit 
under clause (d) of section 61 of the Bengal 
Tenancy Act. He accordingly made 8 


deposit on the 15th May 1918. Notice was 


thereupon issued to the rival claimants. One 
of these, the transferee from. the purchaser 
at the revenue sale, entered appearance and 
prayed that the money deposited might bee 
retained in Court aa he intended to institute 
a suit within a fortnight for the establish- 
ment of his alleged right to thé rent. A 
receipt was then granted to the plaintiff by 
‘the Court where the deposit had been made. 
The claimant, however, did not institute the 


suit. On the other hand, he took recourse: 


to the. summary -procedure laid down: in 
Regulation VIIL of 1819 for recovery of 
arrears of rent. The consequence was that 
the plaintiff was constrained to deposit the 


` money claimed to prevent the sale of his 


tenure. The plaintiff now sues to ver” 
damages fromthe defendant on the allegation 
that at the time he was compelled to make 
the deposit to prevent the sale, there was no 
arrear due from,” him. The defendant 
resisted the claim on the ground that an 
arrear of tent was due from the plaintiff 
who was not competent to make id deposit 


under section 61. 
It cannot be disputed that nection? 61,- 


literally.constrned by itself, is applicable ta. 
: e 
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the case of the plaintiff. It provides that 
“when the tenant entertains a bona fide doubt 
as to who is entitled to receive the rent, he 
may present to the Court having jurisdiction 
to entertain a suit for rent of the tenure an 
applicatian in writing for permission to 
deposit i in Court the full amount then due. 


It is not questioned that the plaintiff is a - 


tenant. Itis also not seriously contested, 
and, upon the facta stated, it cannot be 
contested, that in the events which have 
happened, the. tenant may entertain a 
bona fide doubt as to who is entitled to 
receive rent from him. Section 81 is, 
consequently, prima facie applicable. But 
reliance is placed, on behalf of the defendant, 
upon clause .(6) of section 195, whioh 

provides that nothing in the Bengal enat 
Kot shall affect any enactment relating to 
paim temares in so far as it relates to those 
tenures. The question, consequently, arises 
whether section 61 does in any way affect an 
‘enactment relating to paint tenures. We 
invited the learned Vakil for the defendant 
to specify the particular provision of Regula- 
tion VOIL of 1819 which is affected by 
‘section 61 of the Bengal Tenancy Act; but 
he was constrained to admit that he could 
not point ont any such section, On the 
other Hand, an ination of the provisions 
of Regulation of 1819 „indicates / that 
there is no section which corresponds to 
section 54 of the Bengal Tenancy Act. If 
the Patni Regulation had contained a provi- 
sion as to the time and place for payment of 
pains rent, it might have been plausibly 
argued that section 61 of the Béngal Tenancy 
Act, if applied to patni tenures, would affect 
‘the provisions of the Patni Regulation. On 
these grounds, we hold that section 61 is 
applicable to a patnidar and it waa ‘open to 
the plaintiff to deposit in Court the patni 
rent in the manner he did. The consequences 
which follow from such a deposit sre stated 
“n sub-section (2) of section 62, which 
provides that a receipt given andes the 
section shall operate: as an acgqpittance for 
the amount of the rent payable and deposited, 
by the tenant in the mme manner and to, 
the same extent as if that amount of rent 
had beep received by the person entitled to 
rent. Consequently, atthe time when the 
proceedings under Regulation VIII cf 1819 
were fnstituted at the instance of the defend- 
ant, there was no arrear of rent due from 
e 4 8 
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the plaintiff. The inference follows that 
the plaintiff is entitled to be indemnified on 
account of money paid under wrongful 
‘compulsion of legal process. [Fatima 
Khatun Chowdrain v. Mahomed Jan Ohowdhry 
(1), Didi Ohand v. Ram Kishen Singh (2), 
Kanhaya Lal v. National Bank of India (8) ]. 

The result is that this Rule is made 
absolute and the decree of dismissal mada 
by the Court below set aside. Tho suit will 
stand decreed for the sum of Ra. 110-11-6 
with interest thereon at the rate of 12 per 
cent. per annum from the 15th May 1918 
up to this date. The sum decreed will bear 
interest at the rate of six per,cent. par annum 
from this date till realization. The plaintiff 
will also recover his costs both here and in 
the Court below with interest as usual. We 
assess the hearing-fee in this Oourt at three 
gold mohurs. 

mo mads’ absolute. 


(1) 12 M. LA 65,10 W. R. 29 (P. 0.); 1 B. L. BR ` 
(P. 0) 24; 20 Rep. 265, 

amen 0. 648 

8) 18 Ind. Cas. 040; 17 O. W. N. 641, (1918) AL. W. 
N. 406 18 M.L. T. 406, Ir A. L J. 418; 170. L J. 
476; 15 Bom. L. R. 472; 184 P, Ti R. 1918; 25 M. L. J. 
104 40 0. 598, 40 I. A. 56, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Frest Orv APPNAL No. 140 or 1911. 
November 24, 1918. 
Present:—-Mr. Stuart, A. J. O:, and 

° Mr. Kanhsiya Lal, A. J. 0. r 
Sri Thakur SITARAMJI—DEFRNDANT— 
APPRLLANT 

: DOTENS $ 

JADUNATH SINGH AND axorHar— 
PLATNTINIS—- RRAPONDHNTE. 

Limitation Act (IX of 1908), Sch. I, Art. 144—- 
-Ieaus, amendment of, after trial om issues originally 
framed is covpleted—Construction of one document 
with reference to another—Hradu Lato—Idol capable of 
being endowed with property—Jwuridioal peraon—. amily 
idol and idol matalled in temple for publio worship, 
gifts m favowr of, distinction betwesn—Porpetutty, rule 


effect of —Gift m favour of consed: ated idol mith charge 
on gifted property for maintenance of certam persons, 


frame specifi framed 
sufficiently wide, effect of —Bucorssion, rule eof, cannot 


~ 
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be changed by oolowrable or fictitious endowmeni—En- 


dosoment, dood of, wnterpretation of —Vesteng af Property 
from date of gift—Mutation of names in favour of idol, 


donor's ommon as to, effect of—Mutawalli, donor's 


position as—Waki—Possession of endowed property, suit 
for recovery of, by heirs of donor.” 

After the trial on the issues originally framed is 
completed, the Gourt oan amend an iue and 


give the parties an opportunity of gira ar 
their evidence in regard to tha same, it finds 
that any pleas taken in the pleadings were inadver- 
tently ignored. 

The omission to frame a specific issue cannot pre- 
jadioe the parties in the trial if the ismes framed 
ary sufficiently wide and they are not taken by sur- 
prise. 

Shoo Singh v. Raghubuns Kunwar, 27 A. 684,15 M. 
L. J. 852; 9 O. W. N. 1009, 2 O. L. J. 104 8 O. O. 817- 
and Chandra Kunwar v. Chaudri Narpat Smgh, 20 A. 
18% 11 0. W. N. 821; 4 A. L. J. 102 60. L. J. 118; 
17 AM. L. J. 108; 2 M. L, T. 109:9 Bon LK SDI, 
refarred to. 

It is dangerous to construe one deed by a- ee 
to the terms and conditions entered in another unless 
the two form — of one and the same transaction. 

Sar eo. be agur Mirar 7 Bom L. B 

ee N. 817, 15 X. L. J SPS a. 
O. £70; 3 O. J. 8% 3A. L.J. 64 32 L A 135, 
referred to. 


Under the Hindu Lew an idol is 5 juridical person 
oepable of taking and holding pro , and although 
the idol holds property in an idea! sense through its 
manager or Shebait, the nature gf the title is in no 
way different from that of s living individual. There 
is no distinction in this respect between a family idol 
d an idol installed in a temple for public worship. 
Bhuggobwity Prosonno Sen.v. Gooroo Prosonno Sen, 
0. 112; Tulsidas Mohanta v. Bejoy Kishore Shome, 
~- BU.W.N. 178; Nilmony Singh v. Jagabandu Roy, 28 C. 
Girijanunda Datta Jha v. Satlajanund Datta Jha 


“286. 645; Jagadindra Nath Roy v. Hemanta Kumari 


82 C. 120, 7 Bom. L. B. 765; 31 L A 208, 8 C. 
WwW. N. 809; 1'A. L. J. 585; Kuthaperwamal Rajali AA 
Beorstary of State for India m Cowncil, 30 M. 245, 17 
M. L. JJ. 174 and Kumbar Doorganath Roy y. Ram 
hundar Sen, 2 O. 841 at p. B47; 4 LA 52, refoyred to. 

Where there is 6 valid dedication af premises for 

us it will not be invalid , mere y 
DE of ita kramagroseing the rule whioh forbi 
creation of a perpetuity. 

Prosonno Sen v. Gooroo Prosonno Ben, 
25 0. 112, referred to. 

‘When an idol has been consecrated by the appro- 
priate religious ceremonies for public worship, the 
Inviatbla deity of which the idol-is the visible symbol 
is considered to reside in it, 

a Pershad Dass v. Shoo Proshad Pandak, 7 O. 
L. B. 278; Rojomoyes Dass v. Troylukho Mohiney 
Dass, 20 O. 200; 6 O. W. N. 267 and Vidyopurna 
Tirtha Swami v. Vidyanidhi Tirtha Swami, 27 M. 435 
14 M.I. J. 105, referred to. 

‘The Hindu Law recognises a gift made in favour of 
-such an idol to the seme ertent as à gift in favour of 
a delty in the abstract and gives effect to it sven H a 
partion of the income of the gifted property is set 
apart for the maintenance of certain members af the- 
ays or of the manager and administrator of 


Rajender “Dutt v. Shom Ohund Mitter, 6 O. 106; and 
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. 


Gobind Prasad v . Gomi, 30 A. 288; ©. A L. J. 256 
A. W. N. (1908), 182, referred ło. , 

The property whioh is the subject of the gift, must 
be vested in the idol or deity, as the case may be, 
though the donor or settlor may retain the manage 
ment of the same in his own hands. : 

Where the whole property is devoted absolutely 
and in perpetuity to religious purposes, the trustee 
has no beneficial inferest in it beyond what heisgiven 
by the express terms of the trust. 

It is not ‘open to a person to change the rulo 
of succession under the oolour of a fictitious en- 
dowment. 

A deed af endowment purported to be an immedi- 
ate and absolute of the entire property to an idol 
with a direction half the income of the said pro- 

was to be applied to the maintenance of certain 
emale members of the donor’s family and their 
issue for their lives and was to revert to the temple 
after them if their lines became extinct. The donor 
appointed himself the mufatoalli of the temple for 
his life and declared that after his death the famale 
members of the family and safter them thefr issue 
should act as such. The deed provided for the acts 
of the mulatoallis being mbjected to the supervision of 
the Government and for the Government assuming 
charge of the management of the temple and its 
property in case none of the persons menifoned in 


Held, that the abore deed of endowment was 
neither colourable nor fictitious, but valid and en- 
Torœæable. 

The property gifted to an idol becomes vested în it 
vo of the faot that 
the donor omitted to gat mutation“of names effected 
in ita favour in his life-thne. 


The possession of the donor a himself a” 


andi, 
4 Ind. Oas. 449; 86 O. 1008; 100. L. J. 284, 6A L. 
J. 857; 11 Bom. L. R. 1284, 19 M. L. J. 580; 14 0. W. 
N. 1; 86 L A. 148, raferred to. 


Appeal from the decree of the Additional . 
Judge, Hardoi, dated 25th October 1911. 
Pandit Gokeran Nath Misra, for the Appel- 
lant. ` 


` Syed Nabi Ulah, for the Respondente,” 
> JUDGMENT. —The dispute in this, case 


' relates to certain’ property which originally 


belonged to two, brothers, named Darshan 
Singh and Kanchan Singh, who lived jointly. 
Darshan Singh had 8 son, Ram Ghulam, 
who died in his life-time leaving | & widow, 


‘Musammat Jasodsa, but no issue. He had 


also two daughters, Musammat Jénki ahd 
Musammat Lilawati, both of whom Were 
widows and had no male issue. Kanchan 


_ Singh had a wife, Musammat -Not Kunwar,e- 


a 


« 
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anda daughter, Musammat Newal Kunwar, 
_ whose husband wasliving. Darshan Singh and 
` Kanchan Singh buüta temple at Mausa 
` Karhar, the place of their residence, which was 
‘dedicated to Thakur Sitaramji. On the 5th 
June 1889 they executed a Will whereby 
they directed that after their deaths the 
estate should be entered ñu the revenne 
papers in the name of Thakur Sitaramji, and 


that Musammat Jasoda and Mtsammat Net. 


Kunwar and after them the dvghters of 


` the testators and their issue should hold the 


property and apply the income to defraying 


the expenses connected with the temple and | 


maintaining themselves. The Will further 
provided that Musammat Net- Kunwar and 
Musammat Jasoda and the daughtera of the 
testators should have no power of alienation 
and that in case Kanchan Singh hada male 
child born to-him after the execution of the 
Will, he would be the owner of the property 
devised to. the exclusion of everybody. 
Kanchan Singh died after executing this Will 
without any male issue.. Darshan Singh 
succeeded him by right-of survivorship. 

On the 20th July 1898 Darshan Singh 
‘executed a deed of endowment whorein, after 


referring to the Will previously executed by, 


him afd his brother, he declared that he 
wanted to put the arrangements then made 
“in force in his life-time with certain changes 
which the altered circumstances of his family 
necessitated. He accordingly made a gift of 
the entire property in favour of the idol and 
made provision for the exponses~of the 
temple and for the support and protection 
of the righta of the members of the family 
in the following words:— 


“T dedicate my whole property detailed 


below to, and in avour-of, the temple of 
Sitaramji. I shall apply for mutation of 
names in favour of Sitaramji and get mutation 
. offegied in its favour. I shall, during my 


_ life-time, “manage and administer the -estate 


and the temple. After me Musammat Jasoda, 
my daughter-in-law, will act asa manager 
and administrator like myself, and after her 
my daughters, Musommey Janki and Musam- 
mat Lilawati, and the daughter of my 
deceased brother, A{usammat Newal Kunwar, 


shall jointly remain managers and adminis-- 


tratora dnd shal live in my house and pro- 
perly manage the estate. The dwelling- 
house will remain reserved: for the abode and 
eoomfort of mutawahis and managers belonging 
° 
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to the family, who should occupy the same. 


“Altar payment of the Government -revenue 


arid the expenses of collection, half the net 
income of the estate shall be applied towards 
the performance of religious ceremonies and 
chatities, the offering of food to the deity 
and the repairs of the temple, while the 
remaining half shall go to the support of the 
managors of the temple belonging! to the 
family. After Musammat Jasoda’ and the 
daughters, any issue born of those daughters 
would betho mufawally and manager of the 
endowment and the temple. If Musammat 
Nowal Kunwar, who is still capable of bearing 
a male child, gives birth toa male. child he 
shall be the manager thereof like myself. , 
Half the net income shall be expended in thé 
proper manner in the upkeep of the temple 
and an account of the same shall be kopt by 
the manager, which the Government for the 
time being shall inspect and supervise. None 
of the managers or administrators shall have 
any power to alienate the house and the 
property endowed. If by the will of God 
none of the persona enumerated remain, the 
Government for the time being shall act 
as the manager and administrator of the. 
temple andthe property endowed, and in 
that event the : whole income of the property, 
after excluding the expenses of managing th 
estate, shall be expended exclusively for tlie 
purposes of the temple and the expe fot 
the temple as detailed abeve and the ts 
of feeding fakirs and indigent people shall - 
be defrayed in the manner the Government 
for the time being may deem fit. - If, sa 
mentiwned above, there arises any differance 
among the danghters or their issue in respect 
of the management or administration of the 
Government for the time being 
shall appoint a manager (sarbarakar) who 
shall act in conformity with the directions 
above given. Wherefore this deed of endow- 
ment is executed in favour of the temple of. 
Sitaramji situated i in Mansa Karhar to serve 
asa sanad”. 

Darshan Singh died E to the 
finding of the Court below) on the night of 
the 17th November 1898. The evidence in 
regard to the date of his death was recorded 
by the Oourt below after the trial on tho issues 
originally framed wes completed. It is open, 
however, toa Oourt frying a quit to amend, 
the issue framed by it, if it finds that anp 


. pleas taken in the pleadings wer8 inadyert- 
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ently ignored, In their written statement 
the defendanta stated that they were not 
aware of the date of the death of Darshan 
Singh, and the learned~ Additional ` Judge 
acted rightly in amending the issues on 
noticing the errot and giving the parties 
an opportunity of producing their evidence 
in regard to the same. The finding as to the 
date of his death ia not now contested in the 
appeal. = 

The present suit was brought by the plaint- 
iffs-reapondents, who claim to be the-heirs 
of Darshan Singh, for the possession of the 
proparty of Darshan Singh: on the Ldth 
November 1910. Their allegation was that 
‘according to 8 custom, prevailing among 
Katiar Thakurs and in the family to which 
Darshan Singh belonged, daughters were 
< excluded from inheritance by agnates, that 

“the plaintiffs as the descendants of the 
grandfather of Darshan Singh were entitled 
to the entire property left by the deceased, 
that Darshan Singh had constructed a temple 
at Karhar but had taken no steps to place 
any idols therein in his life-time, that he did 








of endowment in , favour of the temple and 
ad not the capacity to make.such a tranafer 
account of his advanced age, disease and 
ntal infirmity, that thé alleged deed of 
endowment was obtained from him by Musam- 
muh Jasoda, his daughther-in-law, by the 
exergise of undue influence and that the 
alle, toagf was invalid and unenforceable. 
The, defence was that the temple had been 
- consecrated by Darshan Singh and Kanchan 
Singh during “their lives about 25 years go, 
that Darshan Singh and Kanchan Singh had 
no male issue and were anxious to provide 
for the maintenance. of the temple, that 


the allegation of undue influence or mental - 


or physical infirmity was incorrect, that the 


claim was barred by limitation and that: 


in gny case the plaintiffs had no right to 
sue while the daughters of Darshan 
Singh and Kanchan Singh were alive. The 
defendant denied the plaintiffs’ relation- 
ship and ths custom relating to the 
exclusion of daughters by the plaintiffs, but 
the finding of the Court below on thosa 
points is in favour of the plaintiffs and is not 
now ‘contested at the hearing by the learned 
Oounsel for the defendant-appellant. 

The learned Additiqnal Judge also found 
hat the plea°of undye influence and . mental 
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‘else in common. 


not of his ‘own free will execute any deed 


‘Beyond `a 


- life 


nA 


capacity of Darshan Singh was not estab- - 


-lished and that finding tpo is not challenged 
~in the appeal.. The only questions preased 


for consideration are whether the alleged 
deed of endowment was & genuine and valid 
transfer made in favour of an idol, or 
purported merely, to create a charge for the 
benefit of the temple to the extent of a half 
share of the profits derivable from the estate, 
and whether, in casea wagf waa intended, 
the claim of the plaintiffs was barred by 
Articles 91 and 144 of the Indian Limitation 
Act. 

The learned Additional Judge has inter- 
preted the deed vas if it contained a | resume of 
the same arrangement which wax described 
by Drashan Singh and Kanchan Singh in 
their. joint bequest of the 5th June 1889, but 
the two documents, though seeking by different 
methods 40 provide for the upkéep and 
maintenance of the -temple, have not much 
By the Will Darshan Singh 
and Kanchan Singh intended to bequeath the 
property to Musammat Jasoda and Mxsammat 
Net Kunwar and after their deaths to their 
own daughters as proprietors (malik) without 
any power of alienation for their lives with 
the remainder to their issue aubject to a 
charge for defraying the expenses of the 
temple out’ of the income of the same. 
statement that the estate 
should be entered in the name of Thakur 
Sitaramji after their deaths and that the 
expenses of the religious services and worship 
at the temple were to be met out of ita income, 
there was no clear indication in regard to the 
devolution of the corpus of the estate in favour 
of the idol or specification of the portion of 
the income which waa to be applied to the 
purposes of: the temple. The possibility of 
the wife of Kanchan Singh giving birth to a 
male issue also rendered the devolrtion more or 
less uncertain. The later deed purpo 
to be an immediate and absolute gift of t 
ontire property to the idol with a dinscHon 
that half the income of the gati property 
was tobe applied tothe maintenance of ` 
Musammat Jasoda, Mugammat Janki, Musam- 
mat Lilawati and Musammat Nowal Kunwar 
and the issues of the last three for their dives, 
and was to revert to the temple after them if 
their lines became extinct. Tho donor %spoint- 
ed himself a mutawalli of the temple for hin 
and ‘declared that ‘after his death 


. 


Miusammat Jesoda and after her hisdaughterg e- 
ot : 


any 


-Government and 
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and Musammat Newal Kunwar- and their 
issue should act’: as miutowallss. It is. 
dangerous to construe one deed by a 
reference to .the terms and conditions 
entered in another unleas the two form part 
of one and the same transaction—Nurjahan 
Begam v. Faghfur Mirza (1). The deed of 
endowment mentions that the circumstances 
of the -family had altered aince the 


execution of the earlier deed snd cites the, 


alteration aa ocoasioning the necessity for 
the execution of a fresh one without the 
restrictions and limitations’ which the possi- 
bility of Musammat Janki; Musammat 
Lilawati and Mtsammat (Not Kunwar 


bearing any issue had suggested to the 
testators. It. purporta to transfer the 
entire property to the idol -withont 


limitations beyond _. those relating 
to the provision of residence and mainten- 
ance for some of the female members of 
the family of Darshan Singh for their 
lives. The corpus. of tho estate is given to 
the idoland dedicated for the purposes of 
the temple and there is an express pro- 
vision made for the nota of the mutwallts 
being snbjected to the supervision of the 
for, the Government 
assunting cherge 
the temple and its property in case none of 
the persons mentioned in the deed by 
hereafter .in existence. The intention of 
the donor could not have been more 
unequivocally expreased, for the Government 
was charged with administering the trust 
after the deaths of the managers mentioned 
in tthe deed and was anthorixed to assume 


the management in case, any dispute 
occurred between them in connection with: the 
management, 

Under the Hindu Law an ae as 


symbolical of certain religious personages, 
is capable of being endowed or vested 
with property. An idol is a juridical 
person capable of taking and. holding 
property, and although the idol holds 
property in an ideal sense through 
manager. or shebart the nature of the title 
ig in no way different from that of -a 
living individusl—Bhuggobufty Prosonno Sen 


v. Gooroo Prosonno Sen (2), Tulsidas Mahanta ' 


$ Bejðy Kishore Shoome (3), Nilmony Singh 
Q97 Bomi. T 1800, ST A: at 9 0. W. N. 817; 


15 ML. L. J. 827; 8 O. 0. 27 20. L. J. 673 A L. J. 
32 L A. 135. : 
Os) 25 O. 212 (8) 6 0. W. N. 176. 
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v. Jagabandhu Roy (4),-and Girjanund Datta 
Jha v. Saslajanund Datta Jha (5). In 
Jagadindra Nath Roy v. Hemania Kumari 
Debi (6), which was followed in Kutha- 
perumal Bajak v. The Secretary of State for 
India in’ Counci (7), “their Lordships of 
the Privy Council observed:—‘“There ia no . 
doubt that an idol may be regarded ana 
juridical person capable as such of holding 
property, though it is only in an ideal 
gense that property is so held. And 
probably this is the trne legal view when 
the dedication is of the completest kind 
known to the law.” There is no distinc- 
tion in this respect between a family idol 
and an idol installed in a temple for public 
worship, but from the fact that a family. 
may possess several idols which may 
become the subject of partition between. 
its members, transactions, in favour of* 
the former require to be examined with ` 
the closest scrutiny. “In the case of a 
family idol. the consensus of the whole 
family might,” as observed by their Lordships 
of the Privy Counc in Kunwar Doorganath 
Roy v. Ram Ohunder Sen (8), “give the 
estate another direction.” In the case of 
public temple, howbver, the dedication ma 
be such that the family itself could 

pot an end to it. _ Where there is a id 


Prosonno Sen v. 
According to Hindu notions when an idol 
has? been consecrated by tie appropriate 
religious ceremonies for public worship, the - 
invisible deity of which the idol ia the 
visible symbol is supposed to reside in it-— 
Doorga Pershad Doss v. Sheo Proshad Pandah . 
(9), Rojomoyes Dasses v. Troylukho Mohiney 
Dass (10) and Pidyaparna Tirtha Swami v. 
Vidyanidht Tirtha Swami (11). The Hindu 
Law accordingly recognises a gift made in 
favour of such an idol to the sama extent 
as a gift in favour of a deity ia the 


820. 129; 7 Bom. 


L. R. 765; 31 L A. 203, 8 0. 
80% 1 A L. J. 585. : ' 
30 
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abstract, and will give effect to it even members of the family to the extent of half 


if a portion of the income of the gifted 
property is setsapart for the maintenance 
of certain members of the family or of the 
manager and administrator of the trust. 
In Rajender Dutt v. Sham Ohand Miber (12) 
it was held that where there was an absolute 
gift to an idol with only a right to the 
members of a joint Hindu family and their 
sons to dwell in it with no power of 
partition or alienation, it was a good gift 
to the idol and the property was not ‘liable 
to be partitioned. In Gobind Prasad v. 
Gomit (18) it was held that there can be no 
objection to the limitation, by a Hindu 
testator or settlor of a life-eatate followed 
by an -endowment of property, to religious 
or charitable purposes. The property which 
ig the subject of the gift must-be vested 
“n the idol or deity, as the case may be, 
though the donor or settlor may retain 
the management of the same in his own 
hands. Where tle whole property is 
devoted absolutely and in perpetuity to 
religious purposes, the trustee has no bene- 
ficial interest -ih it beyond what he is 
iven by the express terms of the -trust 
yne’s Hindu Law, 7th Edition, page 
The 
7 present case was limited to a right 
idence in the family dwelling-house 
in widowed members of the family 
and 8, provision for their maintenance out of 
half the income. The property endowed was 
ancestral: property. Both Darshan Singh and 
Kanchan Singh had no male issue, and the 
construction of temples for public worshif is 
considered by Hindus as a devout object 
securing to them salvation or religious 
benefit after death and a participation in 
the ‘religious merit which the future 
worshippers might earn. The widowed 
members of the family other than married 
daughters had apart from. the provisions 
contained in the said deed a right to 
reside in the family dwelling-house for 
their dives and to claim maintenance out of 
the ancestral estate. they were directed 
to act as managers of the temple and to 
administer the property in accordance with 
the trust; andif there was any charge, it 
was a charge in favour of the widowed 
60. 
18) 89 AB 5 A; 1 es W. N. (1908) 182 


beneficial interest granted in’ 


the income of the property bestowed on the 
idol rather than a charge in favour of the idol 
on. the estate of another for religious 
purposes. : ‘ 

The temple was constructed, according to 
the evidence, by Dgrshan Singh and Kanchan 
Singh about 25 or 30 years ago. It took five 
years to build and the ceremony of consecration 
was performed with great eclat. A large 


number of Brahmans were feasted on tho’ oo-' 


casion. Annual fairs were held there on the 
Ram Navami day which used to be attended by 


a large number of, people from the surround- | 


ing villages. “The plaintiffs denied in the 
plaint that the temple was consecrated by 
Darshan Singh and Kanchan Singh in their 
life-time, but the deed of endowment refers to 
the consecration in the clearest terms. The 
festival of Ram Navami representa the birthday 
of Ram Chandra. The temple was dedicated to 
“Thakur Sitaramji”, and there would have 
been no justification for celebrating- Ram 
Navami there, had the temple not been daly 
consecrated. 

Rustom Singh, 8 witness for the plant 
iffs, admits that Darshan Singh used to 
celebrate Ram Navams for the last 19 or 20 
years, and from 100 or 200. to 400° men 
used to assemble there. Akbar, 
witness for the plaintiffs, states that he 
used to be invited by Darshan Singh to 
join the Ram Nacams edlebration and from 
300 to 400 men used to assemble there. 
He alleges that the celebration used to take 
place at the house of Darshan Singh, but 
that portion of his evidence is obviously 
untrue and is amply refuted by the evidence 
of the defendant’s witnesses. It is true 
that no specific issue was framed “by the 
Court below on the question of consecration, 


. but it was open to the plaintiffs who were 


impeaching the validity of the gift to give 
evidence in support of their denial in con- 
nection with the sixth issue, which was suff- 
ciently wide. The plaintiffs were in no way 
prejudiced by the form in which the issues were 
framed, for they did aşk somo of their own 
witnesses in their examination-in-chief whe- 
ther any consecration had taken place; and 
as observed -by their Lordships of the 

Privy Oouncil in Sheo Singh v. Rafhubgns 
Kunwar (14) and Ohandra Kunwar v. Ohan- 


(14) 27 A. 684, 15 M. L. J. 85849 0. W. N. 1009, 2 
O. L. J. 104; 8 O. O. 317. 4 


another’ 
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dhari Narpat Singh (15), the omission to frame 


. - e@-apecifio issue cannot prejudice the plaint- 


iffa in‘ the- trial, if the issues framed 
were sufficiently wide and they were. not 
taken -by surprise. The witnesses adduced 
by the parties were examined and cross- 
examined by both thg parties on the 
question of consecration and the plaintiffs 
were awate of the manner in which their 
‘plea of non-consecration was being met. ` 
The learned Additional Judge has cited 
certain authorities dealing with other instances 
of alleged religious endowments in support 
of his contention that the, deed of endow- 
ment now in question was invalid and 
unenforceable. But those authorities are 
mostly cases ~ of dedications in favour of 
family idols installed in the’ house for 
private worship and of colonrable - gifts 
made ostensibly for their benefit but -design- 
ed in reality for the benefit of the heirs 
of the settlora in perpetuity. It is not 
open to a person to change the rule of 
succeasion under the colour of a fictitious 
endowment. In most óf those cases the 
corpus of the estate was not made over 
to the idol and even the amouut-of income 
“which was to be devoted to the religious 
services -and worship .of the idol was left 
absolutely at the mercy and control of the 
so-called managers. = As observed by Mayne; 


there may be an absolute dedication-of pro-, 


` perty in perpetuity. for religious purposes 
giving the trustee no benbficial interest in 
it beyond what he is given by the express 
terms of the trust, or there may be a convey- 
ance in favour of the heirs of the settlor sub- 
ject merely to ‘a trust astoa part of the 
income for the support of the religions 
‘endowment. In the first of these cases 
thé corpus of the property passes complete- 
ly from the hands of the author of the 
twist or hid heirs so as to be incapable 
of alienation or transfer by them except 
for such neceasary purposes incidental- to 
the carrying out of the trust as may be 
sanctioned by-law. In the other case, the 
_ beneficial ownership *w held by the sottlor 
or the person to whom the property is 


conveyed and is capable of being burdened _ 
yrith the trust, There may also be cases where. 


7 (18) 0b. 184.410 W.N. B21; 4A L. J: 10% 5 
“OTL. S115 173. L. J, 108; 2M. L. T. 100, 9 Bom. 
L. B 267. è i ' , 
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the founder applies his own property to the’. 
creation of e pagode or any other religions 
or charitable foundation keeping the pro- 
perty itaelf and the control over it absolutely 
in his own hands.. The community may 
be greatly bendfited by this arrangement 
so long as it lasts, butits continuance is 
entirely dependant on his will. “It is”. 
as Mayne remarks, “like a private chapel 
in a gentleman’s park, and the fact that. 
the public have been permitted to resort 
to it, will not prevent ita being dlosed,- or 
pulled down, provided there has been no 
dødiòstion -of it tothe public. It will pass 


‘equally ‘unencumbered to his heirs or 


assignees” (Mayne’s Hindu Law, 7th Edition, 
page 583). : | 
Im the present case the tenor of the 
entire document shows that Darshan Singh 
intended to divest himaelf entirely of hir? 
rights in ‘the property, to constitute himself 
merely asa manager or trustee for the idol 
from the date of the gift and to manage the 
endowment for all time to come, subject 
to certain instructions for the support of 
some members of the family who were 
dependent on him for maintenance durin 
their lives out of half the income. “The 
parties admit before us that the prope 
endowed yields an income of about Ra. 
per annum, and ‘the allotment of half of - 
that income for the support of the widowed 
members: of the family with a “power 
reserved to the Government for. time 
being: to administer the trust when the 
managers appointed by him quarrel among 
thefnselyes or the lines of his and Kanchan 
Singh’s daughters become extinct does not 
Indicate that the transaction was either . 
colourable or fictitious. By the Will of 5th June 
1889 Darshan Singh and Kanchan Singh had 
expressly excluded paternal kinsmen of the 
class to which the plaintiffs belong’ from suc- 
ceeding to their.estate, and if the subsequent 
deed of endowment is invalid the Will is 
sufficient for divesting the plaintiffs of their 
right’ to succeed. The-deed of enddéwment 
is in any case operative in regard to the 
share of Darshan Singh independently of 
the bequest and it is amazing that the 
very. persons whom Darshan, Singh and 
Kanchan Singh wanted to disinherit have been 
allowed by the Court below to obtain a decree 
for the property and to oust the defenddht 
from the mansgership*of the trust. - - 
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“The “suit bas, moreover, been brought 
after the lapse of twelve years from the date - 
of the gift. The property became vested in 
‘the idol on the date the ‘gift was made 
and the possession of Darshan Singh there- 
after was that of -mutawally or manager 
of the temple who in, dealing with the 
property was to act in “the same way as 
a manager for an infant heir,—AbAtram 
Goswami Mohant v. Shyam Charan Nandi (18). 
He died within a few months of the execution 
of the deed. The rants of the property 
endowed subsequent to the date of “the 
ondowmont fell due after his death and 
his omission to gét mutation’ -of ~ names. 
effected in his life-time is, therefore, of Ao 
consequence. The donee will be deemed to 
have been in possession of the property from 
the date of the gift through its managers, 
and the claim is barred by Article 144 of 
the Indian Limitation Act. The plea of 
undue influence having boen given up Article 
91 ceases to ba of any importance. The 
appeal is,’ therefore, allowed and the 
plaintiffs’ claim dismissed with costs through- 


< out. , 

T’ Appeal allowed. 
(16) 4 Ind. Cas, 449, 36 0 1 10 0 L. J. 284 6 
L. J. 857; 11 Bom. L. R. 1234; 19 M. L.J 530, 14 
W.N. l; 36 L A. 148. : 





ALLAHABAD HIGH COURT. 
conp Orvin ArpgaL No. 1359 OF 1912. 
\ April 28, 1914. 
. Present: :—Justice Sir P. C. Banerji, Kr. 
KUNDUN LAL-—PLAINTIPF — APPHLLANT 
Ñ voraus 
KALLU AND OTHERS —DEFENDANTE— 
RASPONDENTS. 
` Trasafor of Property Act (IV of 1882), 4. 114—Lessor 
and lessee —Ejectment—Forfeiture. for non-payment of 


sent—Duscretion of Court not to eject tenant if he pays _ 


arrears of rent with costs of suit 
Ina case in whioh non- perment of rent entails 
forfeiture and the lease can be determined by reason 
of such forfeiture, if the leasea peys or tenders tho 
rent in arrear together with interest thereon and the 
full costs of the sut at the hearing of -the ' suit, the 
ee ee under section 114 of the Transfer of Pro- 
a discretion not to make a decree for eject- 
eae ay may pass an order relieving | the loesos 
against the forfeiture. 
Ra es it wos provided in a leass that if tho leaseos 
uld transfer the building or tho land they would 
bo fete be ejected, and one of the lessses trans- 
ferred hus share, 
Held thet the others of their representatives who 
lad made no transfor wero ontitied to oontinne in 


possession onepayment of the rent agrepd upon 


: thereon. - 
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Second appeal from the decigion of the 
Additional Judge of Meerut; dated Vth June 
1912. 

The Hon'ble Dr. Teg 
the Appellant. ` 

Dr. Satish Ohandva Banerji, 
gpondents. 

JUDGMENT:~The suit out of which 
this appeal has arisen was brought by the 
plaintiff to eject -tbe principal defendants 
from a piece of land and a building erected 
A perpetpal lease of the land was 
granted to three persons, Kallu,. Nathu and 


Bahadur Sanh, for 
for the Re- 


“Naura, on the 21st of April 1888 ona rent of 


“Re. 12 a yoar. The plaintiff has acquired 
the interest of defendant No. 6 who was 
one of the lessors. His case was that the 
defendant No. 4, who is the successor-in-title 
of Nathu, had sold his intorests in the 
premises to Saudagar Mal, defendant; that 


“by reason of this sale fhe lease was- forfeited 
by the defendants and that it was also for- . 
` feited because there was a failure topay the 


rent for two years, as provided in the lease. 
At the hearing of the suit: the defendants 
paid into Court for payment to the plaintiff 
the amount of arrears of rent claimed as well 
as interest thereon and costa of the suit. 
The Court, therefore, refused jo make d decree 
for ejectment, 


This decros of the : Court of first instance 
having beon affirmed on appeal by the lower 


Appellate Court, the present second appeal ` 


has been preferred. The lease contains two 
conditions, (1) that if the-rent remained in 
arrears for 1} years, the lease would be 
forfeited and the lessor would be entitled to 


re-enter into possession and to have the 


building removed; (2) that if the. lessees 
transferred the building or the land, the 
transfer would.be void and they .would ees 
liable to be ejected. ‘ 


The defendanta stated in their 
statement that the defendant No. 4 bad sold 
his interests in the house to’ Saudagar Mal, 
defendant No. 5, who ,wasa servant of the 
plaintiff, that the platntiff had pulled down 
the portion of the house belonging to defend- 
ant No. 4and removed ‘the materials; that 
the other lessees had sent by mong order 
Ra. 9 a year for their shares of tho rent «but 


that the plaintiff had refusqd to receive the . 


amount. _ ‘ 


- e? 


| purporting to act under’ 
section 114 of the Tranafor of Property Act. 


written” 


80 


. The lower Appellate Court found that the 
‘plaintiff was not the purchaser of the interests 
of defendant No. 4, but it agreed with the 
Court of first instance in holding that the 
rent having been paid into Court the defehd- 
ante were not liable tobe ejected. In a 
case in which -non-payment of rent entails 
forfeiture and the lease can be determined 
- by reason of such forfeiture, if the lessee 
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pays or tenders the rentin arrear together, 


with interest thereon and the full costa of 
the suit at the hearing of thé suit, the Oourt 
has under section 114 of the Transfer of 
Property Act, a discretion not to make a 
decree for ejectment, and’may pass an order 
relieving the,lessee against the forfeiture. 
In the present case the amount of the rent 
in arrear and interest and costa of the suit 
having been paid at the hearing, the Court 
” Bould, if the forfeiture depended only on the 
non-payment of rent, refuse-to make a decree 
for ejectment. Ño far, therefore, as the claim 
was based on the ground of forfeiture for 
non-payment of rent, the Court clearly had 
a discretion, and it having exercised its dis- 
cretion this Court should not, in my opinion, 
interfere. 

As for the second ground of forfeiture 
. alleged? in the plaint, the other defendants 
admittedly did not join in the transfer and, 
as I read the terms of the lease, I do not 
think that there would be a forfeiture only 
by reason of a transfer made by one of the 
lessees. If, as alleged, the building has 
already been removed, there is nothing from 
which the other defendants are to be ejected. 
Such of the lessees or their representatives 

did not make any transfer of the land or 


- 


the site, are entitled to continue in possession . 


on payment of the rent agreed upon. 
’ För these ressons I dismiss the appeal 
with costs. . 
Appeal dismissed. 
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CALOUTTA HIGH COURT. 
MIBUELLANEOUS Orvin Aresar No. 125 
oF 1913. . 
April 15, 1914. 
Present:_—_Mr. Justice Fletcher and 
Mr. Justice Richardson. 
JUGOL KISHORE MARWARI 
AXD AXOTHER—DWOREE-HOLDERSB—APPABLLANTS ` 


versus 4 
CHINTAMONI ROY AND ANOTAER— 
JUDGAENT-DUBTORS— RESPONDENTE. 

Limitation Act (TX of 1908), Sch. I, Art. 182, ols. (6), (6) 
—Esecution of doe: e0—tftsp-in-aid of omecution— Notice 
to fudgment-debtor-—Decres-holder identifying judgment- 
debtor, if step-in-cid of execution—-Application dis 
uissod for default—Fresh application for execution. 

If in an execution of a decree, the decree-holder 


goes along with the serving peon to identify the 
judgment-debtor, that is not a step-in-ald of 
execution, 


An application for execution of a decree was dated 
July 9, 1906. Notiœ of that application was ordered 
to be issued on July 21, 1906, anddt was actually ser- 
red on July 27, one of the decree-holders iden 
the eagen debtors to the servi n. 
spp 


3 tors rving peo b 
cation was dismissed for default on August 


-1906. The next apploation was mado on July 27, 
` 1909. On August 9, 1909, without any notice to the 


judgment-debtora, the Court held that the application 
was not barred and directed notice to issue. Nothing 
further done, the application was dismissed for 


being 
“ default on September 4, 1900. The present ire 


tion was made on April 21, 1911: 


show that the decree had become 
by reason of no steps having been taken between July 
21, 1006, and July 27, 1909, that what took place on 
July 27, 1906, was not a step-in-aid of execution/ that. 
July 21,1906, when notice was directed to be was 
the proper date from which the period of limitation 
pommenced to run, and that the application for exe- 
cution aras barred and was righily dismissed. 

Appeal from the order of the SubJudge. 
of Hughly, dated January 8th, 1913, reversing 
that of the Muisif of Amta, dated June 21st, 
1912, Í | = 


‘Babu Atul Krishna Roy, for the Appellants ù 


Babu Jads Aath Kanji Lal, for the Re- 
spondents. 
JUDGMENT. 


Fusrongr, J.—This is an appeal against 
an order of the learned Subordinate Judge 
of Hughly, dated the 8th January 1913. 


` The sole question raised by the appellants in 


this case is whether the application for 
execution of a certain @ecree jis barred by 
limitation. The learned Judge of the lowem 


_ Appellate Court has held that it *ia barred 
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and the present appeal has been preferred 
by the decree-holders against that order. 

The decree-holders obtained the decrees 

as loig ago as the 14th April 1908 in the 
“Court of the Munaif -of Govindpur in the 
District of Manbhum for Rs, 500. The 
first application for execution was made aa 
long- ago as the 28rd July 1908. That 
application was dismissed for default on the 
5th September 1908. 

The next application for execution was 
dated the 9th July 1906, Notice of that 
application was ordered to be issued on the 
21st July 1906; and, according to the appel-. 
lants, the notice was actually served on 
the 27th July 1906, one‘of the décree-holders 
identifying the judgment-debtors to the 
serving peon, It is essential for the appel- 
lants in the present case to show that what 
took place on the 27th July 1906 comes under 
* either clause 5 or olause 6 of Article 182 of 
the Indian Limitation- Act. How the 
appellants can say that the mere fact that 
one of them went slong with the serving 
péon to identify “the judgment-debtors was 
itself a step-in-aid of execution, I do not 
understand. Ifa person goes along with 
the serving peon-to identify a party, that 
ould not be a step-in-aid of execution but 
of the necessary ‘preliminaries to 
ble the Court to deal’ with the matter 
when the party, if served, comas before it. 
In ‘the present case, the learned Subordinate 
Judge came to the conclusion that the 21st 
J 908 when notice was directed to be 
issued, was. the proper date from whieh he 
should calculate the time from which the 
period of limitation commenced to mfn. I 
think the learned Judge rightly rejected the 
27th July, 1906 as being that date on the 


ground that one of the decree-holders went - 


along with the serving peon to identify the 
judgment-debtors. That application was 
-also dismissed for default on the 4th August 
1906. 

Then the third application was made on 
the 27th July 1909. The office reported on 
the next day that the application was barred 
by limitation. The learned Judge, on the 
9th August 1909, without any notice to the 
judgment-debtars, held that the application 
for execution of the decree was not barred 
and directed notice to, issue. On the same 
day the application - waa registered and, 
aes elge having been done, on the 4th 
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. until it in set aside. 


` 
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“September 1909 the. application wgs PERE 
for default. 

Then the pregent application was made 
on the 24th April 1911 and the decree’ was 
transferred to the Court of the Munsif at 
Amta in the District of Hughly.for execution, 
and the learned Judge of the lower Appellate 
Court held that the decree became incapable 
‘of execution because. no steps-in-aid of 
execution had been taken’ bdtween the 2lat 
July 1906 and the 27th July 1909. It is said 
that the order of the Oourt, dated the 9th’ 


August 1909, holding that the decree was not ` 


berred is binding ‘on the judgment-debtors 
But that is not Bo. 
is quite true that an ex parte decree passed 
by a Qourt is a good decree; but, if the 
‘decree is made in the absence of and withont 
notice to the other party, of course. that 
decree does not bind the other party or does 
not gtand in his way of showing what were 
the true facts of the case, and it seems to 
me that the ‘judgment-debtors not having 
had any notice of the order of the 9th August 
1909 are entitled to show that the decree 
has becdme barred by limitation by reson 
of no steps having been taken between the 
21st July 1906 and the 27th July 1909. I 
think the learned Judge of the lower Appel- 
late Court came to a correct conoltsior? when 
he held that this decree was not capable 
of being executed. That. being so, the 
present appeal fails and must be’ dismissed. 
Having regard to the fact that the judgment- 
debtors have. got rid of, the liability under 


It’ 


the decree, I think there ought not to be’ 


any order as to the coats of this appeal, 
RICHARDSON, J.—I agree. 
Appeal dismissed, 





ALLAHABAD HIGH COURT, 
Secon Orvis Appwat No. 539 oF 1913. 
April 17, 1914. ý 
Prosent: —Mr. "Justice Piggott. 
KHAN CHAND-—PLATHTINg—-ATPALLANT 
x VATES 
- Musammat CHANDUN anD OrmERS— 
Darran Dan ra — RESPONDANTE. 
Landlord and tenani—Grove planted by proprietor 
vb consent of general body of propristorsa—Subecquent 
loss of status as , fect of. 


A grove planted by a neat dl the abani 5 


of the S general body of proprietors in a village 
the property of the person ‘pio tag alton, 
may no longer be proprietor 


“or in any way appropriating the same. 


82 6 
P XHAN CHAND Y. CHANDUN, 


Lachman Das v. Mohan Singh, 14 Ind, Oas, “58% 9 
A. L. J. 672; Ganga Dei v. Badam, 30 A. 134, 5 A. L. 
J. 90; 8 M. L. T 194A. We N. (1908 
v. Mitha Lal, 14 Ind. Oas. 700; 9 A 
Dook: Nandan, 9 A. 88, referred to, ` 
1—Whether the interesis of a grove-holder-as 
such, in land granted to him for the purpose of plant- 
ne a can be treated as forming 
Glog OF ny OF Pie: NGA a Aer 
Tenancy Act 


J. 483; Jugal v. 


rang ka Yaun v. Ilahi Bafhsh, 16 Ind. Cas. 455; 


10 AL L. J. 78; 84 A. 545; Hadi Hassan Khan v. Pati 

Ram, 19 Ind. Oas, 416; 11 A. L. J. 286; 35 A. 200, re- 

ferred to. 5 i 
Second appeal from the decision of the 


7 Additional Judge of Moradabad, dated the 


20th January 1913. 
Mr. Mohan Lal Sandal, for the Appellant. 
Mr. Mukerji, for the Respondents. 


JUDGMENT.—The plaintiff in.this case, 


is the remindar of a certain village and the 
défendanta cultivating tenants residing in 
the same village. The suit was brought 
on the allegation that the defendants 
had cut down eight trees standing’ on 
their holding which was ‘the property 
of tho plaintiff. The latter accordingly 
claimed damages in respect of the said 
trees, and asked also for a declaration that a 
number of trees standing on &.certain speci- 
fled plot in “possession of the defendants are 
the property of the plaintiff, and for the 
issue of a perpetual injunction against the 
defendants to prevent them from outting down 
The 
lower Appellate ‘Court found that the trees 
alleged to have been cut down by the defend- 
ants stood. in an bld garden or orchard 


‘along with a number of fruit-bearing and 


other trees. He has found that this or- 
chard was planted many years ago by the 
ancestor of the defendants. He Has held 
the property in the trees to vest in the de- 
fendanta and has accordingly dismissed the 
plaintiff’a Buit. 


It has been contended in ‘second appeal, 
fr of all, that these findings of fact 
were not open to the learned Addi- 


‘tional Subordinate Judge on the’ pleadings. 


I am not prepared to accept this contention, 


~ The written statement is loosely drafted, but 


it does not contain an} express admission 
that the plot of land mentioned in the plaint 
is a tenant-holding of the- defendanta of any 
ofthe descriptions referred toin the 

Tenancy Act (Local Act II of 1901). Ido 
not think the defendants ever intended to 


„Pamit that e their relationship towards the 
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51; Ismail Khan ` 


a tenant- - 


[1914 


r 


` plaintiff in respect of this plot of land was ` 


merely that of tenants of agricultural land. 
of any of the descriptions’ given in the 
aforesaid Tenancy Act. The learned Munsif 
who tried the case in the first instance does 
in one place speak as ifit were an admiited 
fact that the trees in question stood on an- 
occupancy holding of the defendante; but T, 
think he is using that expreasion loosely. It 
is quite beyond question that it was never 
admitted on the part of the defendants that 
the trees were planted by them or their 
ancestora-in, an occupancy holding, They 
pleaded that the planting -of the trees took 
Dlnce while their ancesters were semindare 
of the village. : 

In the second place it is contended . 
that the finding of the lower Appel- 
late Court as to the ownership of theese 
trees is vitiated by a .misconception of the 
law on the subject. ‘I take it to be estab- * 
lished by a number of rulings of this Court, 
of which the cases of Lachman Das v, Mohan 
Singh (1) and of Ganga Dei v. Badam (2) 
may be taken as specimens, that the trees 
planted by tenants on their holdings will 
be the property of the remindars‘and the 
tenants will have ‘no transferable right 
therein. Atany rate this will be presum 
in the absence of evidence to the contrary. 
On the other hand, it has been clearly id 
down in the case of Ismail Khan v. Mithu 
Lal (3) that, where a plot of land is let for- 
purposes of planting & grove thereon, ‘the 


“presumption, in the absence of evidence 


to the contrary, will be that the „troes BO 
planted are the property of the grove-. 
holdet and that he will have a transferable 
right therein. The finding in the present 
case appears to be that this grove or or- 
chard was planted by-certain persons, ances- 
tora of the defendants who were at the time - 
proprietors of the village, with the consent 
of the general body of the proprietors. 
Prima facte the trees would remain, as 
found by the learned Judge, of the lower 


- Appellate Court, the property of the descend- , 


anta of the persona who planted the grove. 


. An ingenions argument to the contrary has 


been put forward on behalf of the appellant, 
based on a decision of a Full Bench of 
thia Court in Jugal v. Deokt* Nandan (4). 
14 Ind. Cas, 382 9 A. L J. 
he nrarvur Wa Ti 194 à W. 
N. (19008) 51. . 
A 14 Ind. Oaa, 700; 9 A. La J. 488, š S 
4) 9 A, 88, 
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That was a peculiar case, inasmuch as it 
was a purchaser of proprietary rights in a 
village who, by attaching and seeking to bring 
to sale certain standing timber, was claiming 
that the tenants on whose land the timber stood 
had transferable righta therein. The said 
. tenants, who ‘were former 
the village, “pleaded that the trees in 
question stood on their ex-proprietary 
holding and their interests in the trees 
partook ` of the nature of their interests 
in the holding, as such, and” were, 
therefore, not transferable. The case had 
to be dealt with on the admitted ` fact 
that the trees stood in an ex-proprietary 
holding created by statute under the provi- 
sions of the former N.-W. P. Rent Act 
(Act XO of ' 1881), and on that 
basis it was decided. The tendency of recent 
decisions has been to doubt whether the 


interests of a grove-holder as such, in, 


land granted to him for the purpose of 


planting the grove can be treated as forming . 


a tenant-holding of any of the descriptions 
defined in the Agra Tenancy Act (Local 
Act II of 1901). I may refer to such recent 
cases 28 Muhammad Yasin v. Ilahi Bakhsh 
(5), Hadi Hasan -Khan v. Pats Ram (6) 


Muhammed Ismail Khan y. Mühu Lal (7). 


The pleadings in this case and the findings 
~ arrived at by the lower Appellate Court do 
t justifly the conclusion that the plot 
land in dispute is an ex-proprietary 
holding created by statute in favour of 
the} defendants and that their interests in the 
standing thereon are clearly limited ‘by 
the ‘provisions of statue law applicable to 
ex-proprietary holdings. For these rgasons 
I hold that this appeal cannot prevail. I 
dismiss it with costs. 








A dismissed 

16 Ind, Oas. 455; 84 A. 545; 10 A. L. J. 78 

è 19 Ind. Ons. 416; 11 A. L. J 286; 35 A. 200 
7) 17 Ind. Oas. 656, 11 A. L, J. 648 


semindears of’ 


CALCUTTA HIGH COURT. 
Crviz Rona No. 1140 or 1913. 
- November 25, 1913. 
` Presnt:—Justios Sir Agntosh Mookerjee, 
KT., and Mr. Justice Beachcroft., 
- THe How’ BLE BYOMKESH CHAKRA- ` 
y eae ee erase 


HEMANTA KUMAR BISWAS— . 
“Avoriox- PURCHASER—AND OTHERS—JUDGMENT- 
DEBTORS— ARD OTHERS— DRORBE- HOLDRRS— 
Opposit® Party. . 

Civil Procedure Code (Act F af 1908), s. 78, 0. XXT, 
7. GO—Decres-holder’s application for execution dus- 
mimed- SIM of such decres- holder to apply to set aside 
sa 

Dismissal for non- prosecution ofa docree-holder’s 
application -for .execution does not affect his 
right to share in a rateable distribution under sec- 
tion 78, and he is, therefore, ontitled to make an . 
application under rule 90, Order XXI, to set aside 
a salo on the ground of fraud, eto, 

Rule in the matter. of Miscellaneous 
Appeal No. 29 of 1918 of the Court of the 
District Judge of Jessore affirming the order 
of the Third Munsif of Jeasore in Suit No. 
846 of 1912. f 

Babu, Provash Ohandra Mittér (with him 
Babu Sushil . Madhab Malik), for the Peti- 
tioner. 

Babu Monmohun Diti, for the Gaposits 


Party. 

JUDGMENT.—We are -invited ‘In this. 
Rule to set aside an order by which the 
Court of first instance has refused to entertain” 


-an application to set aside an execution sale 


under. rule 90 of Order XXI of the Oode of 
Civil Procedure of 1908. The, order was 
subsequently affirmed on appeal by the 
District Judge. ` i 

It appears that one Jatindra Nath Roy | 
held a decree for money against Hiranmoyee 
Dasi and others. In execution of that decree 


‘the immoveable properties of the judgment- 


debtors were sold onthe 19th April 1912 
d purchased by the opposite party, 


8n 


` Hemanta Kamar Biswas. Before the gale , 


the’ petitioner, who also held a decree for 
money against the same judgment-debtors 
had, on the 13th March 1912, applied for 
execution of his decree. On the 20th May 
1912, he applied te tha Court to have the 
gale set aside under -rule 90 on the 
ground of fraud and material irregularity. 
This application was resisted by the auction- 
purchaser on the ground, amongst others, 
that as the application F execution made e 
e 
e? ? 
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| by: “the petitioner had been dismissed for 
non-prosecution on the 13th May 1912, he 
was not entitled on the 20th May 1912 to 
make an application under role 90. The 
Oourts below have given effect to this objection 
and the question for decision is whether 


the view taken by them is well-founded in 


law. 
Rule 90 andes that where any immove- 


able property has been sold in execution of 


_& degree, the deoree-holder or- any person 
entitled to- share ina rateable distribution’ 
of assets or whose interesta are affected by 
the sale may apply to the Court to set 
aside the sale on the ground of material 
irregularity or fraud in publishing or con- 
ducting it. The petitioner claims to be 
a person entitled to share in a rateable dis- 
tribution of the aasetsa. To determine 
whether _he is a person of this description, 
we must examine the provisions of section 
78. That section lays down that where asseta 
„are held by ẹ Court and more persons than 
one have, before the receipt of such asseta, 
made application to the Court for the execu- 
tion of decrees for the payment of money 
passed against the same jadgment-debtor and 
have not obtained satisfaction thereof, the 
assets, after deducting the costs of realiza- 
tion, shall be rateably distributed among all 
such persons, dn the case before us, the 
 fssets are held by the Court. It is also 
"undisputed .that’ more persona than” one 


had before the receipt of the assets made. 


‘application to the Court for execution of 
decrees for the payment: of money . passed 
against the same jadgment-debtors. The 
assets were received on the 19th April 1912 
and on the 29th April 1912. On the date 
first mentioned, the auction-purchaser brought 
into Court one-fourth of the purchase-money 
and the balance was deposited on the date 
last mentioned. Consequently, it is clear 
that before the receipt of the assets applica- 


es etiong for execution had been made by the 


petitioner a8 also by the person at whose 
instance the gale had taken place.- As these 
conditions were fulfilled, it became the duty of 
the Court to distribute the assets rateably 
between the persons “mentioned. It has 
been contended, however, on hehalf of the 
opposite party. that inasmuch asthe appli- 
cafion of the petitioner for execution has 
been, distmiased for -non-prosecution on the 
18th May 1912, qe was not, on the 20th 
. 
e to 
e 


- $ ` 
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May 1912, when he applied to set aside the 
sale, 8 person entitled to share in s rateable 
distribution of the sie ss the mean- 
ing of rule 90. In - opinion, this 
contention is unsound. “The dismissal of 
the application onthe 18th May 1912 for 


‘non-prosecution did pot afféct the right of 


the petitioner to ahare in a rateable distribu- 


: tion of the assets. It was the duty of the 


Court ta grant him relief on the basia of 

his right which had asoarued previoualy, for 

there ik no suggestion that he had waived 

or abandoned hia claim against the judg- ` 
ment-debtora. In our opinion, on the date . 
on which the application to set aside 

the sale was made under rule 90, it 

was made bys person entitled to share in 

the rateable distribution of the assets and, 

consequently, shonld have been entertained 

by the Oonrt. 


The result is that this Rule is made 


absolute and the’ order of the Courts 
below discharged. The record will be 
transmitted to the Oonrt of first in- 


‘stance in order that the spplication onder 


rule 90 may be investigated. The peti- - 
tioner is entitled to his costs, both here 
and in the Court of Appeal below ; the costa 
in the Court of first instance wil] abide the 
result. We assess the hearing-feo i in ‘this 
oun at two gold mohurs. H 
Bade made abaslute. 


N 


ALLAHABAD HIGH COURT. 
Seconp Orve Apparat No. 1827 or 1912. 
April 9, 1914. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, 'and Justice Sir P. C. Banerji, Kr. 
CHHITTAR MAL AND AXOTHER— ` 
DAHANA TES 


RAM NARAIN Amp ae -DAFHNDANT8S— 


RESPONDENTE. 

Oivil Procedure Coda (Act F of 1908), s. 11—Res 
judicata bettosen co-dafendante—Alienation by Hindu 
widow— Legal neceasity—Interest. 

In @ sult bya martgagee on foot of his mortgage 
both the plaintiff and the defendant of the present 
suit were arrayed as co-defondants, plaintif as s 
pune mortgages and the*defendant- as a donee 
s Hindu widow. Subsequently, ue plaintifh 
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brought the present suit on the basis of his mortgage. 
The defendant pleaded that the mortgage in suit hed 
been executed by the widow without legal 
necessity: 
“Held, that the defendant was not precluded from 
such 4 plea simply because he had noé raised 
it in the previous suit. 
Legal necessity must be ihowa. not only “for thé 
loan, itself, but also for raising the loanat an exception- 
aly high rate of interest 
the case of a m a Hindu widow it is 
not sufficient merely to show that the widow had in- 
ouod peevions debts, but it noe bo shown that those 
debta themselves were incurred for legal necessity. 


Second ` appeal from the decision of the 
District Judge of Agra, dated July.30, 1912. 
Mr, S. K. Dar, for the Appellants. 
- The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondents. 


JUDGMEN'P.—This appeal arises out of 
a snit on foot of a mortgage, dated the 23rd 


August 1898. A number of defences were: 
taken and amongst others was the defence 


that there was no legal necessity for the 
mortgage. The mortgage, we may mention, 
was made by a Hindu widow of the name of 
Musammat Parbati. The “Court of first 
instance found that. the mortgage was duly 
executed and that the consideration was 
paid. That Court did not expresaly go into 
thé question of legal necessity, nor was it 
eceasary for it todo soif the. view which 
took on the question of res judicata was 
rrect. The lower Appellate Court con- 
the decree of the Oourt of first 
ce. The defendants, Ohhitar Mal and 
- Debi Ram, have appealed. They ‘are the 

purchasers of a part of the mortgaged 
property. It is contended on their behalf 


that-the Court below was wrong in holding. 


that the question of legal necessity or the 
amount due upon the bond was res judicata. 


In our opinion their contention is well 


founded. It appears that a previous suit 


was brought on foot of a mortgage, dated. 


the-7th of February 1896, by one Janki 
Prasad in whom that mortgage had vested. 
He made defendants to the suit the widow, who 
was then alive, Marli and Hira, from whom 
the’ appellants derived their interest, and 
the present plaintiff as puisne incumbrancer. 
It may be mentioned that Murli and Hira 
were imploaded in that snit as “donees” 
from Musammat Parbati. The. present 
plaintiff raised as a” defence to Janki’s' anit 
that the whole or a. portion of the money 
dus undef hip” mortgage of the 23rd of 
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August 1898 went to pay off prior mort- 
gages and that, therefore, he was entitled 
to hold up the earlier mortgages as a 


shield against the mortgage of the 7th of ` 


February 1896. At that time neither Murli 
nor Hira alleged that the mortgage of 


‘the 28rd of August 1898 was made with- 


out- legal necessity and it is contended on 
behalf of the plaintiff that they were then 
bound to raise this -question and not 
having done so -they or their saucoeasors- 
in-title cannot now raise the question, 
having regard to the provisions, of section 
11 of the Oode of Oivil Procedure. 
In our opinion the matter cannot be re- 
garded as res judicata. In the first place 
that wase suit between Janki and certain 

ts “of defendants. No issue was ever 


framed between the different sets of de- . 
fondanta. The issues which ‘were framed 


in that suit were issues between Janki and 
the defendants generally or such of them 
as contested the suit. No question as to 
the amount of the mortgage now in suit 
or of legal necessity -in respect of that 
mortgage . could arise or did arise. This 
being so the question of fact as to whether 
or not there was legal necessity for the 
mortgage now sued ppon remains undecided. 
We may point ont that’ ‘the rate 
of interest was not lesa than Re. 37-8 
per cent. compound interest per annum with 
monthly rests. Ad we have pointed out in 
other cases, legal necessity must be shown 
not only for the loan itself but also “for 
raising the loan at an exceptionally: high 
rate of, interest. The Oourt below seems 
to have thought that because the plaintiff 
was only claiming Ra. 4,000 the claim was 
a very modest one. It seems to us that 
the learned Subordinate Judge, whose judg- 
ment was affirmed by the lower Appellate 
Court, overlooked the fact that with- 
in two years of the date of the: 
gage no less than Re. 1,720 had been 
paid on foot of this mortgage. We may 
also mention that in the case of a mortgage. 


.by ‘@ Hindu widow it is not sufficient 
‘merely to show ‘that the widow had © 


incurred previous debts, but it. must be 
shown that those debts themselves were, 
incurred for legal neceesity. e ° 

One other point was raked ‘by “the ap- 
pellanta viz, that the plntiff had broken. 
up: the integrity of the mortgage. This | 


~ 
. 
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allogation was founded on the fact that 
some years ago the plaintiff accepted a sum 
on foot of the mortgage from the purchaser 


- of part of the property and released that 
- portion. This ~ question is, in our opinion, 


concluded by the decision of this Oourt iu 
Lachms Nargin v. Muhammad Yusuf (1). 

Before, however, deciding - the appeal we 
refer the following issues to the Court 
below:— 

(1) Was there any legal . necessity for the 
loan taken by Musammat Parbati on the 28rd 
of August 1898,. and, if so, was it for the 


-whole or what part?. 
(2) Was there any legal ngait” for. 
borrowing at tho rate mentioned sabove?- 


If not, what would be the reasonable rate 
of interest having regard to the nature 
of the security ‘and the surrounding cir- 
cumstances? 


. (8) As the result ‘of the findings on ae 
wboye issues what is the amount, if any, 


due on foot of the mortgage in saith 
The parties may adduce further evidence 
relevant to the above’ issues. On receipt of 
the findings the usual ten days will be 
allowed for Aling objections. 
Case remanded. 
(1) 17 A. 63; A. W; N. (1808) 6. 


MADRAS HIGH COURT. 
“Civi APPRAL No. 188 or-1909. 
March 26, 1914. 
Presni: —Mr. Justice Wallis and 
' Mr. Justice Sadasiva Aiyar. 
SUBRAMANTA CHETTY —Darenpayt— 
piers 


M. Ru. Ve. SOMASUNDARAM CHETTY 

a&p OTHEBS-——PLAINTIFTS— RESPONDENTS. 

Hindu Law—Pai tasrship—Deoath of partrer—Sue- 
osson by son—Dedte—Piesumption. 

When a Hindu son, already Hable for his fathor’s 
coba maden e Hindu Law, succeeds as a partner in 

business in plats of his father, a pre 
pegs that he intertiied to make „himself , 
liable for the previous debts of the firm. 

Appeal against the decree of the Court 
bf the Subordinate Judge of Madura Hast in 
Original Buit No. 194 of 1008. 

Mr. P. RUNI for the Appel- 
lant, 
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signed by the 2nd defendant and the other two, ` 


. with cgste. 
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SURANDRA NATH BASU O9. TOWBJ MANDAL. 


JUDGMENT.—We seo no<- "reason to 
doubt the conclusion that the Subordinate 
Judge has come to that the 2nd defendant 
was a partner. Exhibit Din 1906 is 4 
letter in which the 2nd defendant himself 
is expressly stated to be one of the owners 
of the firm. S. P. Subramaniam Chetty 


“was his. father’s name and 8. P.” Bub- 


ramaniam Ohetty mentioned in Exhibit D 
is the 2nd defendant himself. This man 
is said in the body of the letter to be one 
of the proprietors whose signatures are to 
be taken, and admittedly the signature of 
Qnd ‘defendant was taken. When 


` 


Exhibit D became a letter of guarantée by the - ` 


firm. This letter goes to show that the 
2nd defendant was a partner then and 
also that tbe oral evidence that the 2nd 


“ defendant’s father had died,at the beginning 


of 1906 was correct. There is evidence 


that the 2nd defendant was a partner even .. 


during his father’s life-time. Even if he 
only became a partner on his father’s 
death, very little evidence is required to. 
show that an incoming partner accepts 
ability for the past debts of the firm, as 
pointed out by Lindley on Partnership (Higth 


Edition) page 252, and we think that, when / 


a Hindu gon, who is already liable for his 
father’s debts under the Hindu Law, suc 


‘as partner in place of his father, a pre- 


sumption arises that he intended to make 
himself ‘liable for the previous debts of 
the firm. We agree, therefore, with © 
Subordinate Judge and dismiss the appeal 


Appeal dismissed. 


‘ OALCUTTA HIGH COURT. 
O1vin RoLa No. 840 or 1914. 
April 7, 1914. ; 
Present:—Justice Sir Asutosh Mookerjee, 
i Kr., and Mr. Justice Beachcroft. 
' SURENDRA NATH BASU 4ND OTHER8— 
SHEFE a ka 


TOWEJ MANDAR —Dxrexpaxt— 


OPPOBITA PARTY. 
Contrack—Conssderation—Pyblio polioy-efale of oly” 


the - 
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—Contract not to sell to another and not to castrate— 
Damages—Eapenses of. pwi ifleatory ceremony—Pre- 
onption. 

The plaintiffs sold a calf to the ‘agtandant: which 
was worth Ra. 30, for the sum of Rs. 14 on’ the condi- 
tions (1) thet the defendant would not sell the calf to 
any one, and if ho desired ta do so, the plaintiffs 
would have a right of pre-emption; and (2) that the 
défendant would not castrate the calf, and if he did- 
no, the plaintiffs would be entitled to Re 50 as dama- 
gos and also to the expenses of a purifioatary ceremony 
which they might have to perform for the purposes 
of atonement. The defendant castrated the animal: 

Held, that the contract, being for odnsideration and 
not opposed to public policy, was enforcesble, and 

~ the plaintiff was entitled to recover the damages and 
the expenses of the purificatory ceromony. 

Rule against the decree of the Munsif of 
Chuadanga exercising the powers of a Court 
of Small Causes. - 


Babus Sushil Madhab Mallik N Ambika 
Pada Ohowdhury, for the Petitioners. `> 


JUDGMENT.—We are invited in this 
Rule to set aside the decree of dismissal in 
R suit for damages’ for breach of contract. 
The caso for the plaintiff is that on the 28rd 
May 1912 they sold a calf to the defendant 
which was worth Rs. 80 for the sum of 
Rs. 14 oz 8 two-fold condition, namely, 
first, that the defendant would not sell the 
calf to any one, and that if he desired to do go, 
the plaintiffs would have a right of pre-emp- 
tion; secondly, that the defendant would not 
castrate the calf, and if he did so, the plaint- 

would be entitled to Ra. 50 as damages 


the purposes of atonement. The defend- 
it has been found, has castrated the 
and the plaintiff seeks in this suit, 
he instituted on the, 26th September 
1918, to recover Rs. 60 as damages from him 
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obligations of the "parties. It is not neces: 
sary for our present purpose to ’ consider 


whether the plaintiffs acquirad a valid right - 
but it^ 


of pre-emption under the contract, 
is plain that they did acquire a right’ to 


recover damages in. the event which had , 


happened. The contract was for cousider- 
ation and is not opposed to public policy. 
We must hold accordingly that the contract 
ig enforceable. 

The’ result is that the Rule is- made 
absolute, the decree of the Conrt below set 
aside and the suit decreed for Ra. 60 with 
interest thereon at the rate of six per cent 
per annum from the date of the institution of 
the suit to that of realization. The plaintiffs 
are also entitled to their costs both in this 
Court and in the Court below. We assess 
the hearing- foo i in this Court at one gold 


mohur, 
Rule made absolute. 





MADRAS HIGH COURT. 
Saconp Orvin APPRAL No. 2292 or 1912, 
2 March 17, 1914. 
Present:—Mr. Justice Tyabji and 
. ` Mr. Justice Spencer. 
PALANIANDY OHETTY,(atyor) BY Hts 

MOTHER AND NEXT FRIEND ARUKKANNI 

AMM ATL—Praprriery—APPRLLANT : 

versus 
KAMBARAYA CHETTY AND OTHERS— 
RESPONDENTS. 

Appeal—A ppealable cases Judgment—Loreer , Cow t 
to prqnounce opinion om all iwsuso—HHisconstruction of 
document—Ground for second appeal, 

In eppealeble cases, the Courts below should, as 
far es possible, pronounce their opinions on all the 
important points raised, ‘so as not to necessitate a 


for breach of contract, namely, Re. 50 as: remand 


mentioned in the written agreement and 
Re. 10 as the expenses of a purificatory 
ceremony whioh they’ have performed. The 
Small Cause Oourt'Judge has dismissed.the 
suit on the ground that the contract is bad 
in law. In his opinion it cannot be. enforced, 
bechuse in the, case ‘of tangible moveable 
property delivery of posseasion is sufficient 
to transfer ownership from the vendor to the 
` vendee and any. condition which is inoonsis- 
tent with the nature of the. transaction can 
have no operative effect on thé ‘purchaser. 
e The Small Cause Court Judge has obviously 
* taken an erroneous view of the rights and 


Tarakant Bannei joe ¥ Pauddomoney Dosees, 10 M. I. 
A. 476; 19 Eng. Rep. 1052; 5 W. R (PO) 68, followed. 

The misconstruotion ofa document isa ground for, 
second ap’ 

Durga 
17 L A. 122, referred to. 


Second appeal against the decree of the 


District Court of Triclinopoly in Appeal Suit | 


No. 495 of 1911, preferred against that of the 
Court of .the Disttict Munsif of Namakal 
in Original Suit No. 47 of 1910. < 

Mr. T. M. Krishnaswami Atyar, for the 
Appellant. 

Mr. K. B. Rangaswamt, Aivanash fog ‘the 


ae 


howdh ani v. Tih Ohowdhri, 18€. 23;° ú 


. 88 
DAKHNI DIN v. DHAWANI PRASAD. 


JUDGMENT _—The question involved in 
this appeal is whether the plaintiff is entitled 
to claim a certain Jane marked L in the plan 
prepared by the .Oommissioner. It was 
argued before us that we cannot entertain 
this appeal and Durga Ohowdhrans v. Jewahir 
Singh Ohowdhri(1) was cited to us. The point, 
as argued before us, however, is that the 
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learned Judge has misconstrued a document - 


‘on which both parties rely. The miscon- 
struction of a document isa matter. which 
has always been considered as capable’ of 
being corrected in second appeal. 

It is argued. before us that the document 
was clearly in favour of the appellant. 
The relevant portions are paragraphs 5 and 6. 
The lane seems, no doubt, to be referred 
to as forming the boundary of the portion 
which is allotted tothe defendants. This 
‘fact. has been considered by the District 
Judge. He, however, refers to the fact that 
the lane 18 not mentioned in paragraph 6 
of the partition deed which specifies the 
portions of the family property allotted to 
the plaintiff. The dispute arises because 
the lane is not definitely allotted 
to the predecessor-in-title of the plaintiff or 
to those of the defendants ; nor is the lane 
specifically mentioned as having been left 
joint. 


We have had the a of very elaborate 
arguments on this question. Inthe result 
“we are not prepared to say that the learned 
District Judge was wrong in considering 
that the plaintiff had not shown that 
the partition deed gave him any title to 
the lane. The partition deed is ambigu- 
ous. The appellant cannot succeed unless 
he can show that the document is in his 
favour. 


Pu 


We must point out that the learned Dis- 
trict Judge has not considered the question 
© whether the defendants have acquired any 
right of way over the lane by prescription. 
*Had@ we differed from him in the construction 
` of Exhibit A this .would have necessitated 
our calling for a fresh finding. This isa 
matter on which their Lordships ‘of the Privy 
Council expreased aaa ah in the following 
terms :— 

“The Courts below, in an BAANG cases, 
by forbearing ave deciding on all the issues 


(1) d8 C 28) 17 7. 4. 122 


either “ 
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joined, not infrequently oblige this Com- 
mittee to recommend that a cause be remanded 
which might otherwise be finally decided on 
appeal. This is certainly-a serious evil to 
the parties litigant, as it may involve the 
expense of a second appeal as well as 
that of another hearing below. It is much 
to be desired, therefore, that in appealable 
cases the Courts below should, as far as 
may be practicable, pronounce their opinions 
on all the important points.” Te akant 
Bannerjee v. Puddomoney Dossee (2). 

For the reasons indicated we think there is 
no reason to interfere and dismiss the appeal 
with costs. 


Appeal dimesel. 
(2) 10 M. L A 476 at p. 488, 5 W. R. (P. oe 19 
Eng. Rep 1062 at p. 1087. 





ALLAHABAD HIGH COURT. 
First Crvin Arrear No. 480 or 1912 
` April 9, 1914. 
Present:—Mr. Justice Tudbell and 
; Mr. Justice Chamier. 
DAKHNI DIN PLAINTIPP— APPBELLANT 
versus 
BHAWANI PRASAD AND OTHER8— 
DEFEXDANTS—RESPONDENTS. 
Lortgage-debt—Payment of whole to one of tuo joint 











Mortgages not bound to rafund to mortgagor. 

If ono of the two joint mortgagees gives notice 
tho mortgagor not to pay tho whole of tho mortga 
dobt tothe other mortgagee, but tho mortgagor 
rogarding the notice pays the whole amount to 
other andis afterwards compelled to pay the 
of the fermer, ho cannot claim a refaond from 
whom he has paid in disregard of the notice. 

` First appeal from the Additional Sub- 


, ordinato Judge of Allahabad, dated September 


7th, 1912. 

Mr. M. L. Agarwala (with: him Messrs. 
DO Oonor and L. M. Haren), for the Appel- 
ee 

Satish Chandia Banari, for the Re- 
WS Pas 


JUDGMENT.—The facta of this case are 
stated fully in the judgment of the Court 
below. A short summary of them will be 
sufficient to éxplain the question which we 
have to decide. | 

One Rahat Husain in 1883 and 1890 mort- 
gaged some property to Bhawani Prasad, 
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(respondent) and. his“step-brother, Raja Ram, 
Rahat Husain died leaving four sons and three 
daughters. 
gaged the same property to the same two per- 
< sons and in 1905 the same two sons and an- 
other son sold the property to the dppellant’s 
mother, Nidhao Koer, leaving in her hands so 
much of the price ab was ‘required to discharge 
the yendor’s proportionate hability under 
_the mortgages of 1883 and 1890 and 
the mortgage’ of 1895 made by two 
' of them. In August 1905 Nidhao Koer 


through the appellant, her son and agent, 


paid to Bhawani Prasad Ra. 23,453-14-3 in 
satisfaction of the claims of Bhawani Prasad 
and Raja Ram under the three mortgages of 
1888, 1890, and 1895. Rs. 9,000 .odd being 
paid in cash and a village being transferred 
in lieù of Rs. 14,000 odd. Before the payment 
was made the two brothers had fallen ont 
eand. Raja Ram had published a general 
notice in several newspapers and had sent a 
special notice to each debtor, in¢luding Nidhao 
Koer, to the effect that Bhawani Prasad had 
no authority to receive monies due to the 
family or firm. 4 
Meanwhile Ali” Ashraf, the fourth son of 
Rehat Husain, had mortgaged his interest to 
\ the appellant and the latter now proceeded to 
*\ pay to his mother the amounta due on the 
interests of three sons andthe three daughters 
under the deeds of 1883 and 1890. Two of the 
daughters ultimately, redeemed their interests 
from the appellant. In 1908 the appellant 
brought two suits against Ali Ashraf and the 
third daughter to recover the amount due oq 
the. mortgage made by Ali Ashraf and the 
amounts which he had paid on their acgount 
to his mother. Among the defendants were 
Bhawani Prasad, Raja Ram and Nidhao 
Koer. The last named died during the suits 
and her interest passed to the appéllant., In 
both suits Raja Ram pleaded that the pay- 
ment made by Nidhao Koer in August 1905 
was’ ineffective as regards his share of the 
mortgage money payable under the deeds 
of 1888 and 1890. The Subordinate Judge 
accepted this plea and required the present 


“appellant to pay Ra. 9,400 odd to Raja- 


Ram before bringing the property to sale. 

The appellant appealed to this Court’ in 

dne case (No. 18) but did not appeal in 

the other and it was held that the decision 

in the latter case mêntlered the question 

_ wea judicata, The result wag that the appellant 
e 
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In 1895 two of the sons mort-- 
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had in course of time to pay the sum men- 
tioned to Raja Ram. While the suits of 
1908 were pending, Raja Ram brought 
.& suit on the mortgage: of 1895 and 
ultimately recovered over Rs. 8,000 from the 
appellant on account of. his share of the | 
mortgage money. ` 

In the present suit the appellant seeks to 
recover from Bhawani Prasad _the.two sums 
which he “has been required to pay to Raja 
Ram on account of the mortgages of 1883, 
1890 and 1895. The Subordinate Judge 
has rejected the claim, holding that the- 
appellant has himself to think for what has 
happened. It seems to us that the decision 
is right, 7 

There is nothing to show thatin August 
1905 Bhawani Prasad and Raja Ram had 
become separate in’ estate; there seems to 
have been no real separation till some years 
later, but they had fallen out, Raja Ram 
had refused any longer to allow Bhawani. 
Prasad to represent the family and the 
appellant and his mother admittedly had 
been warned not to pay the money to 
Bhawani Prasad. They took the risk, which, 
however, was probably not so great as it 
appears if the evidence of Raja Ram in the 
Suit of 1908 is true, and they must take the 
consequences. Bhawani Prasad may not have 
been entitled to receive payment for ‘the 
family, but thas cannot | avail the 
appellant. The appellant has, no doubt, 
been compelled to pay over again amounts 
already paid to Bhawani Prasad, but in 
the circumstances it is impossible to hold 
that, Bhawani Prasad ig under an implied 
contract to reimburse the appellant. Nor 
is it by any means, certain that Raja 
Ram did not desire any benefit from the 
payment made to Bhawani Prasad. The 
latter purported, as the inclusion of the 
name of Raja Ram in the deed of sale shows, 
to act on behalf of the family." There hag 
been some kind of partition or separafion 
between the brothers and it is impossible to 
say that Bhawani Prasad appropriated to 
hig own use the whole sum paid to him by 
Nidhao Koer. R A 

We are not at all surb that this Court 
would have allowed the appellant’s appeal 
in Suit No. 18 of 1908 even jf it had found 


itself competent to entertain the appeal, and 
we do not desire to rest decision upon 
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PROTAP CHAADRA OQHAKRAVARTY v, BARAT KAMINI DBBYA. 


the” failure of the appellant to appeal in 
both cases and so avoid the decisions of the 
Full Bench which were followed in the appel- 
lant’s case. | 
It was suggested that the appellant might 
-~ ba entitled to recover upon the ground that 
the money paid to Bhawani Prasad was-paid 
under a mistake of fact, but, in our opinion, 
there is no force in the suggestion: The 
appellant was warned of -the true state 
‘of facts, namely, that Bhawani Prasad. 
“was no longer ‘entitled to represent the 
family. 
` We think that the suit was rightly dismiss- 
ed and we dismiss ‘this appeal with costs 
including fees on the higher scale. 


Appeal dismissed. 


GALCUTTA HIGH COURT. 
Secoxn Cmt Appear No. 293 or 1912. 
April 30, 1914. 
Present:—Mr. Justice Holmwood and 
“Mr. Justico Chapman. 
PRORAP CHANDRA CHAKRAVARTY— 
io, /Ppxurrive—APPRLLANT 
# `- vernis 
SARAT KAMINI DEBY A—Dsraxpaxt— 
Í RESPONDENT. : 

Honda Law—Prewwmption—Jointness of jamily— 
Gens) al 1ule—Wheie cannot be relied upon. 

The presum tion of jointnegs of e Hindu family 
cannot be TAS relied npén in a case in which the 
disputed property was in the possession of the peran 
under whom the defendant claimed and was 
ostensibly thet psreon's own, property at tho time 
of his death. 

Bannoo v. Kashee Ram, 8 O. 815 (P. C.), followed. 

Appeal from the decree of the Bab-Judge 
of Rajshahi, dated November 13th, 1911, 

_ affirming that of the Munsif of Natore, dated 
* September 22nd, 1910. ; 
Babu Braja Lal Chakravarti, for the Ap- 
pellant. ` 
‘Babu Sharat Ohandra Roy Ohorodhury 
for Babu Hara Prosad Ohatteryes, for the Re- 
spondent. h j 
' JUDGMENT.—This appeal is by. the 
plaintif. He claimed as heir of one Madhab 
Chakravarty dnd to be entitled ags such to 
4rd°share of ce in property which he alleged 


was held by ab and his two brothers, . 


e Jadab and Tara Nath, as joint family property 
WA : 


Madhab died in 1851, leaving a widow, who 
survived till 1903. The plaintiff's case was 
that his right of possession as reyersionary 
heir began upon the dsath of the widow. 
The property in dispute consigta of two plots 
of land which admittedly “had since 1879 
basen in the possession of Madhab’s brother, 
Tara Nath, till the death of that brother in 
1891 and thereafter in the possession of, 
Tara Nath’s daughter as separate property.. 
There was no evidence when the disputed 
property was acquired, and admittedly there 
is no presumption, that it was acquired during 
the life-time of Madhab. In so far as it was 
necessary to the plaintiff's case to prove that 
the ‘property was acquired in the life-time 
of Madhab it must he held that he fatled to 


‘prove it. h 


Thé facts of the case may thus be stated as 
follows:— 

The two brothers, Jadab and Tara Nath, 
and the widow of the deceased brother, 
Madhab, were living together until the death 
of Jadab in 1865. Jadab died without heirs | 
and such property as he had was inherited 
by his brother Tara Nath. Madhab’s widow, 
Bama Sundari, left the family dwelling house 
and enjoyed a separate share of her, hus- 
bands property from the year 1879, she did 
not after that date at any rate lay any 
claim to or enjoy any sort of possession of-the 
properties which férmed the subject of the 
present suit. These properties, however, ad- 
mittedly were acquired &t some time prior to 
the date when the widow left the family 
dwelling house in 1879. There'is also the 
fact that at some time before 1879 Tara Nath 
was franted by the semstidar the bralmatien 
of one of the plote- which formed the subject 
of the suit, and the finding is that this was a 
grant made personally to him in consideration 
of his being the priest. ` , 

The learned Subordinate Judge has some- 
what obscured the case by trying to deal with 
the application of the general rule under 
which the jointness of’a Hindu family is 
presumed. His enough for the purposes of 
this case to refer to the judgment of*their 
Lordships of the Privy Council in the case of 
Bannoo v. Kasheo Ram(1) in which their’ Lord- 
ships seid that the presumption referred to 
could not be safely relied upon in a case in 
which the disputed: property was in the 
possession of the person under whom the dø; 

(1) 30.315. . = : 
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fondant claimed and was ostensibly that per- 
son’s own property at the time of his death. 
In this case also the property which forms 
the subject of the suit was in the possession 
of Tara Nath as his own property from the 
year 1879 and in addition to that the widow, 


although she was given a share in certain’ 


properties which were undisputedly’ her 
“husband’s property in that year 1879, was 
given no share in this property and laid no 
claim to it since that date. There is also 
the fact that Tara Nath obtained a grant 
in respect of a portion of this property and 
it hás been found that the grant’ was a 
personal grant to himself. The finding of 
both the lower Courts is that the property was 
‘the self-acquired property of Tara Nath, 
and upon the facts we have, stated we are 
of opinion that the finding was justified. 
“e It is not necessary to discuss the applica- 
tion of any: general presumption of joint- 


neas, if indeed it be correct to gay that any 


such general presumption can be applied to 

patticular pieces of property without regard 

to the facts of the case. 

. The result is that the appeal, is dismissed 

with costs. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Suaconp Orvin ArrgaL No. 1117 or 1912. 
> April 27, 1914. 
Present:—Justice Sir P. O. Banerji, Kr. 
AMBICA SARAN SINGH AND OTHERS— 
DREYANDANTE-— APPELLANTE 
vertus 
DEBI SARAN SINGH axp OTERRS— 
PLATNTIPES— RESPONDHNTS, 
Kasemanis Act (F of 1882), 2. 7—Right to discharge 
rain water from high land over low land—Natwu al right, 
Where the rain water falling on the plaintiff's land 
~ whioh is on a higher level flows across defendant's 
land which is situated on a low level, the plaintiff has 
a natural right of flow of such water, and the dafend- 
ant is not entitled to obstract it so long as his land 
‘continues to be on a lower level. The plaintiffs right 
e a ee en jure matena and not founded on prescrip: 


kr ANAN ayar y. Ramachandra Raw, 1 3L 335; 


hopad yaya Raagachariar v. Muniovpal Cournot 
g GA mabakona na, O: Moan, 16 M. L. J. 582, referred 


ga appeal from the decision of the Dis- 
trict Judge of Jaunpore, dated. June 26, 1912. 
Mr, Haribaus Sahate for the Appellants. 
* The Hon’ble Mr. -Gokul Prasad, for the 


_ Respondente, ue 


“plaintiffs ~ 


ants. We. 


- defendants’ land towards the north.” 
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. JUDGMENT.—The suit out of which this 
appeal has arison was brought by: the 
for possession of two ' plots 
-of land, one lying to- the north of their 
courtyard and the other to the south of 
it, and for the removal of constructions 
made on those plots of land by the defend- 
are not .concerned with the 
southern plot of land in this appeal. The 
controversy ‘in this appeal relates only to 
the plot lying to the north of the plaintiffs’ 
courtyard. The .plaintiffa put forward 
their claim in regard to this plot on two 
grounds: fist, that. the plot of land in. dis- 
pute was part of ‘their courtyard of which 
they were in possession; and secondly, that 
their Iand being on a’ higher level the 
water from their land flows over the land 


. in ‘question and the construction of a dalan 


on it by the défendants obstructs the flow of 
the water. 


The Court of first instance, holding: that ` 
the land did “mot belong to the plaintiffs 
and that they had not-been in possession 
within 12 years, dismissed the suit. On 
appeal the lower Appellate Oourt, agreed 


with the first Court as regards the plaintiffs’ 


allegation .as to the. dalan having been built 
on a part.of the plaintiffs’ sahans The 
learned Judge says: I am not satisfied that 
the land on which the dalan has been built 
is the sahan of the plaintiffs. ké 
. : . The plaintiffs’ possession over that- 
land is not established.” He’ further 
finds that “the evidence adduoed proves ` 
that the- rain water from the plaintiffs’ 
house used to flow partly towards the east 
into a small pond and partly towards the 
north across the land in dispute on to the 
river Gomti and -that the dalan in dispute 
obstructa the flow of the water towards the 
north.” He then holds that “the defendanta 
had no right to build the nalan outside 
their sahan and thereby to obstract “the ° 
flow of surplus rain water towards the 
north across the: land in dispute.” The . 
learned Judge made a decree directing the 
er to be removedand the land restored 
to ita former condition, “so as to admit.’of 
the free discharge of the rain water from 
the plaintiff’ house and sahan across tho 
He 
further found that the plaintiffs’ land ‘was 
on & higher level and he the rain water 
falling 


on their honse ae courtyard bad, 


*\ 
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been drained off KO Wara the narth “from 
time immemorial, t.e, from not leas than 
25 or 80 years.” 

The defendanta have nenei this appeal 
and two`contentions have been put forward 
on`their behalf: first, that the plaintiffs had 
no right of easement inasmuch as there 
cannot be « prescriptive right for the 
drainage of rain water; secondly, that the 
decree directing the removal of the, de- 
fondante’ : dalan is not justified, and that 
all that the plaintiffa could upon the findings 
of the Court below have obtained was a 
decree. directing the defendants to make 
provision for the carrying off of rain water 
towards the north: 

As to the second contention it is conceded 
by the learned Vakil for the respondents 
that the plaintiffs are only entitled to’ a 
decree directing the defendants to regulate 
the flow of the water, which falls on the 
plaintiffs’ housea and courtyard, ` towards 
the north. The contention on behalf ‘of the 
appellanta is supported by tho ruling of the 
Bombay High Court in- Bala bin Keshab 
Bava v. Maharu valad Nagu Patil (1). 

As regards the first point it is clear from 
the allegations in the plaint that “the 
plaintiffs did not claim ‘a right of easement. 
It is fontended that what the claim is the 
natural right of the owner of land 

* lying on a higher level to the flow of 
water naturally falling on such land 
‘and not passing in defined channels. That 
is the right which is described in illustra- 
tion (4) to section 7 of-the Hasementa Act 
in the following - terma: “The ‘right of 
every owner of upper land that water 
naturally rising in, or falling on, such land, 
and not passing in defined channels, shall 
be allowed by the owner of adjacent lower 
land to run naturally thereto.” This con- 
tention seems to me to be well-founded. 
„Tho plaintiffs, as I have said above, did not 
“claim a right of oasement nor has the 
Court below found that they have such 
e right. The finding of the lower Ap- 
pellate Court amounts to this that the 
plaintiffs’ land lies oa higher level than 

| the adjacent land occupied by the defend- 
ants, that the water which during the rains 
falls on the plaintiffs’ land is discharged 
partly towards “the east into a small pond 


whith lies in that direction, d partly 
(1) 20 B. 788. in was ily 
° + * 7 i 
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towards the north over the defendante’ 
land into the river Gomti,and that this 
tight has been enjoyed by the plaintiffs 
for a large number of years.. Such being 
the plaintiffs’ right, it is a right not fonnd- 
ed on prescription but what is regarded 
as aright ex juro nature, as observed by 
the learned Judges of the Madras High 
Court in Subramanya Ayyar v. Rama: 
chandra Rau (2). The learned Vakil for 
the appellanta laid great :streas pn the 
decision of. the same Court in Mahama- 
hopadyaya § Rangachariar v. Municipal 
Connertl of Kumbakonam (8). The question 


- discussed in that case does not, in my opinion, 


arise in this. In this case we have the fact, 
as found by the Court below, that the 
plaintiffs’ land is on,a higher level than 
the land of the defendants, and that 
the plaintiffs have a natural right of 
flow of the rain water which falls on their 
land towards the land of the defendants. 
So long as the defendants’ land continues to 
be ona lower level than the land of the 


plaintiffs, the defendants are not entitled to - 


obstruct the flow of the plaintiffs’ water and 
the plaintiff’ are entitled to discharge the 
rain water over the defendants’ land. 

This being so, the only question which re- 
mains is as to the form of the decree which 
should be passed inrespect of the land in ques- 
tion. The claim for the demolition of the de- 
fendants’ dalan cannot be supported, but the 
plaintiffs are entitled to a declaration that 
they have a right to discharge the rain water 
falling on their land on to the defendants’ 
land. I accordingly vary the decree of the 
Courf below by directing that an injunction 
be issued to the defendants restraining them 
from obstricting the flow of rain water fall- 


ing on the plaintiffs’ house and land towards ` 


the north and directing that the defendants do 
provide a suitable passage for the discharge 
of that water in the aforesaid direction with- 
in two montha from this date. In the event 
of the defendante’ failing to carry out this 
direction, the plaintiffs will -be entitled to 
have it carried -out under the orders of ‘the 
Oourt. Having regard to the circumstances 
I direct that the parties do abide their own 
costs of this appeal. 


, Decree cartad, 
1 M. 335., 
29 M. 539, 16 M. L. 37582. 
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ALLAHABAD HIGH COURT. - 


Freer APPHAL.FROM Orpar No. 208 or 1918. . 


“April 30, 1914. A 
Present:—Mr. Justice Rafique and 
A Mr. Justice Piggott. 
TEJ PAEA HOLDER—ÅPPRLLANT 


TARA SINGH AND D roman —Onrsorona— y 


- EE8PONDENTA. 

Civil Procedure Code (Aot F of 1908), s. 47, o. xu, 
rr. 100, 101—D by . auction-purchaser 
Application by dispossessed mortgages disallowed — 
Appeal, 


T obtained a decroe for salo of a mortgaged property ` 


subject to a prior mortgage. The pro was put 
to sale and was arobas by T hines T obtained 
possession of the property through Court. The prior 
mortgagee then applied to the Oourt praying that the 
possession might be restored’to him. The Court dis- 
allowed the application: 
Held, that no appeal lay from-such order. 
First appeal from an order of the Subordi- 
è nato Judge of Aligarh, dated August 30th, 
1918, 
-The Hon’ble Mr. Gokul Prasad, for the 
Appellant. 
Mr. B. E. Mukerji, for the Respondents. 
. JUDGMENT.—The facts which have 
given rise to this appeal are as'follows:—The 
appellant in this case sued on a mortgage 
and obtained a decree, in execution of which 
he purchased the mortgaged property. The 
respondenta were impleaded in the suit as 
defendants on the~ ground: that they had 
purchased the same property under a prior 
mortgage. The respondenta resisted the 
suit on the ground that no decree- for sale on 


the mortgage of the appellant could be 


passed, but that the appellant may be allowed 
first to redeem the prior mortgage. *The 
plea in defence was not accepted by the 
Court below, and a decree for sale was passed 
- subject to the prior mortgage of the 7th of 
August 1866. The appellant purchased 
the mortgaged property in execution of his 
decree and obtained possession of the 
property purchased through: Court. The 


respondents then filed an application to the_ 


Oourt which had. delivered possession ‘to the 
appellant praying.that possession be restored 
to them as they had been wrongfully dis- 
possessed. The application purported to 
have been made under Order XXI, rules 100 


and 101, and section 47 of the Code of Civil ` 


Procedure. The learned Munsif to whom 

the application was. mde rejected it. The 

respondents preferred an appeal which came 
7 6 
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up for hearing before the Subordinate Judge: 
The latter, purporting to act under section 
151 of the Code of Civil Procedure, accepted 
the appeal and set aside the order of 
dismissal of the application of the respond- 
ents and remanded the case for disposal on 
the merita. 

It is contended in this Court on 
behalf of the appellant- that no appeal 
lay to the Subordinate Judge. Thé argu- 
ment is based on the contention that the 


‘application of the respondents does not fall 


under section 47 of the Code of Civil Proce- 
dure-and the mere mention of that section, 
though the application did not fall -undér it, 
would not give them a right of appeal. In 
support of this contention the learned Vakil, 


for the appellant, has relied on the case of 


Musammat. Bhagwati v. Banwari. Lal(1). For 
the respondents the argument is that the sp- 
pellant is a decree-holder and in spite of his 
purchase the dispute’ between him and the 
respondents is practically a dispute between” 
a decree-holder and a judgment-debtor.- 
This contention proceeds on the assumption 
that the status of the present appellant who 
was a decree-holder remains the same, though 
he might subsequéntly have become a 


purchaser of:the property at suction ‘and. 


obtained. possession aa such purchaser. “This 
argument is negatived by the Full Bench 
decision: of Musammat Bhagwati y. Banwari Lal 
(1) referred to above. 
hold that no appeal lay to the District Judge. 
We’ accordingly accept this appeal and 
setting aside the order of the lower Appellate 
Court restore that of the Oourt of first 
instance with costs in both Courts, including 
in this Court fees on the higher scale. 


Appeal accepted. 
(1) 1 Ind. Cas, 416; 81 A. 82 (F. B.);6 A L. J. ly 
5M.L T. 185. 
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ALLAHABAD HIGH COURT. 
Szooxp Orvin Arrear No. 18 ov 1913. 
April 21, 1914. | 
Present:—Justice Bije P. O. Banerji, Kr. 
RAM RATAN AND oTHwrs—PLalntirrs— 
= APPELLANTS ; 
versus 


SUBHAN anp ornate $ 


Succession OY ar > det a 1880) —Sutt by 


ni 


We must, therefore, - 
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surviving member to, recover joint family debt 
— Succession cortifioate not required—Lortgage, whether 
oan be superseded by oral compromise, 

In the case of a suit by the survivor of a joint 
Hindu family in respect of a debt due to that family, 
no succession certificate is necessary. 

The mere fact of an oral compromise having been. 
arrived at, cannot supersede a mortgege, unless the 
Court accepts the compromise and makes a decree in 


” acoordanoe with it. 


. Second appeal from the decision of the 
District Judge of Moradabad, dated August 
9th, 1912. ° : 
The Hon’ble Dr. Ta Bahadur Sapru, for 
the Appellants. g 
The Hon’ble Mr. Moti Lal Nehru, with him 
Mr. Ramakant Malviya, for the Respondents. 
JUPGMENT.—This appeal arises out 
ota suit brought by the plaintiffs on the 
basis of a mortgage, dated the 24th of Octo- 
ber 1878,. executed by three-brothers, vis., 
Subhan, Ramszani and Shah Muhammad, in 
favour of Tekchand and his son Khewani 
deceased. Tekchand had three. other sons, 
ms. Rap Chand, Loka and Ghasi. The 
plaintiffs are. the sons and grandsons of 
Ghasi and are the’ surviving members of the 
family, The defendants are Subhan, the 
mortgagor, and the legal representatives of 
the other two mortgagors, and two other 
persops who are subsequent transferees of the 
mortgaged property. In the year 1890 Rup 
Chand alone brought a suit to enforce this 
mortgage. In that suit a compromise was 
arrived at and `a petition wag filed in Court 
asking the Court to make a decree in accord- 
ance with the terms-of the compromise. 
The .Court, however, dismissed the suit 
on’ the ground that Rup Chand had not 
obtained a° succession certificate. In this 
the Court was clearly wrong because it has 
been held that in the case of a suit by the 
survivor of a joint family in respect ofa 
debt due to that family no succession certi- 
ficate ig necessary. However the suit was 
diemiased for wānt of a succèssion certificate. 
The present suit was brought, as I have 
said above, by the surviving members of 
the family. The Courts below have dismiss- 
ed it on the ground that the fact thata 
compromise had beer sarrived at in the suit 
brought by Rup Chand was a ber to the 
maintenance of the present suit. In this 
second gppeal it is contended that this view 
of the Courts ow is erroneous. In my 


N 


judgment this \contention is well-founded. - 


The case turns pon the question whether 
g ` _ 
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the compromise .superseded the mortgage. 
Had a document been executed on è proper 
stamp and registered, it would have taken 
the place of the mortgage and superseded . 
it; but the mere fact of an oral compromise 
having been arrived at could ‘not supersede 
the mortgage, unleas the Court accepted the 
compromise and made s decree tn accordance 
with it; this the Oourt did not do, The 
mere fact of the suit having been 
dismissed on the’ ground that a succession - 
certificate had not been- filed would 
not have precluded Rup Chand from- bring- 
ing.® anit upon the mortgage after 
having obtained a aucoession certificate. Aas 
no succession certificate was necessary , in 
thia case the plaintiffs were entitled to sue 
without having obtained one. On. the ques- 
tion of admissibility of the compromise in 
this case I may refer tothe recent Full 
Bench decision of Sadar-ud-din Ahmad vy. ® 
Ohagju (1). In my opinion the Courts below 
were wrong in dismissing. the suit. : 

The Oourt, however, will have to con- 
sider whether the plaintiffs are- entitled 
to recover a ldrger sum than that which, 
the parties admitted under the compromise 
to be" due in 1890. . It will also take into 
consideration any payment which may have 
been made in pursuance of the terms of the 
compromise. i 

The result is that I allow the appeal, set 
aside the decree of both the Courts below 
and remand the case’to the Court of first 
instance with directions to re-admit it under 
its original number in the register and 
it on the merita. Oosta here and 
hitherto will be costs in the causa. Ooatg in 
thia Court will include fees on the higher 
scale. 


Appeal allowed; Case reman led. 
(1) 1 Ind. Oas. 65% 31 A 18,5 AL. J. TIN 
A. W. N. (1908) 264.. 
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MADRAS HIGH COURT, .- 
Larrass Parant Appaar No. 2 oF 1913. 
Noveniber 13, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
MEETHALE VITTIL RAMAN— 
PE AE 


PUTHULATH AMBU AND OTHERS— ` 
DEFENDANTS—RBIPONDENTE. 
” Adverse possession, title by—Animus possidendi— 
Animaus based on real or pretended nitle—Title acquired 
not higher—-Dafendants lessees rcithin tioelre > yeas 
-—No acquisition of title by prescription. 


Acquisition of title by preacription depends upon“ 


the natureof the animus possidendi’, whether that 
animua is based on a real or Talse or pretended title 
does not matter, and the title cannot be higher than 
what could be aoquired if the pretence or falsehood 
proved true, 

Where the defendants were lessees within twelve 


TAR eee by pres- . 


p oriptdon. 


Appeal, under section 15 of the Tottèrs 
Patent, against the order of the Hon’ble 
Mr. Justice Sankaran Nair in Second Appeal 
No. 1026 of 1912, preferred against that 
of the District Oourt of North Malabar, in 
Appeal Sujit No. 519 of 1910, Original Suit 
No. 235 of 1910 on the file of the Court of 
the District Munsif of Cannanore. 


Mr. J. L. Rosario, for the Appellant. 

Mr. V. Ryru Nambrtar, for the Respondents. 

JUDGMENT.—The plaintiff's case was that 
the defendants’ possession was not adverse 


in 1900 (the suit was brought in 1910) ° 


_ because the defendants became leasees in 1900 
under the tarwad of which the plaintiff is the 
karnavan 


The defendanta said that,as members of 
the same tarwad, they have been in posses- 
sion up to date of suit of the plaint house. 
On the case of both parties, no question of 
adverse possession for more than 12 years 
before suit in the : defendants as against tHe 
tarwad (on behalf of which the plaintiff suos) 
arises at all in this oase. 

The nature of the possession for the pur- 
poses of saquiring a title by prescription and 
the character and extent of the title acquired: 


by possession depend on the nature of the, 
animus possidendi and whether that animus is , 


based on a real or false or pretended title does 
not matter, except that the title acquired by 
prescription cannot be higher than what 
esuld be acquired if-the pretence or falsehood 
was true, Here, even, if the pretence af the 


~- Suit by reversionsr to recover possession 
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defendants was true, they could not, acquire ~ 


any title by prescription against the tarwad, 

as the posseasion, supposing the pretence war 

true, cannot be adverse against the tarivad. 
The learned District Judge” seems to be in 


: error in holding that the plaintif’s claim to 


eject was based only on the alleged letting of 
1900. It was also based on the title of the 


We must sot aside the order of the learned 
Judge of this Court and the decrees of the 
lower Courts and give judgment for the 
plaintiff for possession of-the house sued 
for. 

- As the plaintiff set np afalae case of letting, 
and in view of the fact that defendanta have 
been in possession, though not adversely, for 
‘several years, wo direct the parties to bear 
their Beaute costa in all Courts. 

- Appeal decreed. 


ALLAHABAD HIGH COURT. 
: First Civ, Apprat No. 890 or 1912. 
April 28, 1914, 

d Preaent:—Mr. Justice Tudbell ande . 
Mr. Justico Ohamier. 
BALKRISHNA DAS—PLANTIFE— 
APPBLIANT 
perscs 
Kunwar HIRA LAL BAGLA AND OTHERB—- 


Daranpants—REAPONDWATS. 
Oicil Procedure Oode (Act F of 1008), 0. I, r. Ber 
from several 
Sip bie af properties from sadewa Hale Jamonewata. 
s salt for possession of properties 
ka soveral aliemoes of a widow is not bad for multi. 
fariousmess. 


First appeal from the decision of the Sub- 
ordinate Judge of Benares, dated the 16th - 
July 1912. 

The Hon. Dr. Sunder Lal (with him Br. 
Satish Chandra Banerji, and Mr. Lalit 
Mohan Baner31), for the Appellant, 5 

The Hon'ble Dr. Tej Bahadur 'Sapru, (with 
him Mr. Harendra Krishna Mukerji), for the 
Respondents. 

JUDGMENT.—This is a plaintiff's appeal 
arising out of a suit for possession of pro- 
perty. The plaintiffs case was that ona 
Ram Jas died leaving an es and a widew, 
Musammat Hira Dei. The® latter died and 
was succeeded hy her dafehter, Musammat 
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” Lakhi Bibi who’ died on April 28, 1906. 
Musammat Lakhi Bibi transferred certain 
portions of the estate. The plaintiff claims, 
as a bandhu, a one-third share of the estate 
admitting that defendant No. 2 is entitled 
to two-thirds. He impleaded defendants 


. Noa. 1 and 2 as being in possession of some of 


the property, defendants Nos. 3and 4 as 
transferees of a certain house in Calcutta from 
‘Musammat Lekhi Bibi and defendant No. 5 as 
a mortgages of another portion of the estate 
from the same lady. These transfers be alleged 
to be null and void -as against his interest. 
There were various defences, among thèm 


being the plea that the suit was bad for’ 


multifariousness. During the pendency of 
the suit the plaintiff and defendants Nos. 1 and 


2 came to terms. Under the compromise’ 


that house which was transferred to defend- 
ants Nos. 3 and 4 and the property which was 
mortgaged to defendant No. 5 were to go to the 
plaintiff and the rest of the property was to go 


~to defendant No. 2. On the basis of this com- 


promise the Oourt helow gave the plaintiff a 
decree as against defendants Nos. 1 and ‘2, 
but it held that the suit was bad for 
multifariousness and it called upon the 
plaintiff to elect aa to the portion of his guit 
with ‘which he would proceed. The plaintiff 
declined to elect and so the Court below 
dismissed the suit with costs. We may 
also note that after the compromise with 
defendants Nos. land 2 the plaintiff sought 
to amend his plaint so as to enable’ him to 
recover the whole of the property transferred 
to defendants Nos. 3,4 and o. The plaintiff 
has come here on appeal. 

Itis urged that the decision of the Court below 
is incorrect especially in view ofrule 8, Order I, 
and the decision re as Parbati Kumar 
v. Mahmud Fatima (1) and Kubra Jan v. Ram 
Bali (2). On behalf of the respondenta it 


js urged that the case is similar in all ita 


aspocts to the decision reported as Ganeshi 
Tal v. Khatratt Singh (8). We are 
of opinion that whatever may have been 
the correct view of the law as it waa 
prior to the present Code of Civil Pro- 
cedure, the point is*goveared by the clear 
language of Order I, rule 8. Under that 
Order it is clear that the plaintiff's suit was 
G OPA. 207; à. W. N, re 


36, 4A. L. J. 121 
80. 80; AAW. N. 1908) 2855 A. L. J. 647; 
AN. L 


(8) Oe | N. (1884) 82, - 


not bad for malirous die he was 
entitled to join all the defendants as parties - 
to the-snit so as to enable-him.to recover his 
share in the whole of the estate of Ram Jas, 
In this view the appeal must succeed. We 
allow the appeal, set aside the decree of 
the Court “below and remand the case to 


that Court for decision according to law. ` 
“The plaintiff will be allowed to amend his 


plaint as desired. The costa of this sppeal 
will be costa in the cause and will abide, 
the result. They will include fees on the 


higher scale. 
i Appeal alonoed, 


MADRAS HIGH COURT.’ 
Civic Revision Parmos No. 348 or 1918.. 
March 20, 1914, 
| Present:—Mr. Justice Tyabji. 
` GODAVARTHI PERIA alias 
ETHIRAJAYYA MINOB BY MOTHRR.ARD 
NAXT FRIEND MAHALAKSHMAMMA. 
3 ae 


GODAVARTHY LAKSHMI DEVAMMA 
AND OTHWRS—-ResPONDENTS. 

Owwil Procedure Code (Act V of 1008), s. 85—“Costs 
uould abida the result,” meaning of—Discretion. 

The words “costs would abide the result’? do not 
mean costa will follow the result. 

The discretion ordinarily vested in a subordinate 
Court, to decide how the costs shall be borne, is not 
~oyrtailed by the mere use of the phrase “costs would , 
abide the result” in an order of the Appellate Court, 

Fam Bhusan Roy Chowdhury v. Bama Sundari Debi, 
4C. W. N. 348, dissented from. 

Where a litigation is caused by the langnage p 
Will, its costs should be borne by thé estate of ‘ibe 
. testator aud not by the trustees. 

Petition, under section 115 of Act V af 
1908, praying the High Court to revise the 
order, dated -12th November 1912, of the 
District Court of Guntar in Original Petition 
No. 196 of 1910. 

Mr. T. Rama Ohandra Rao, for the Peti- 
tioner. 

Mr. V. Ramadoss’ (with him kaen; P. 
Doratsaom’ Aiyangar and A. N. Sitarama 

\ Sastri), for the Respondents. j 

JUDGMENT.—The question is whether 
the order of the High Court- of 9th Au 
1912 which is in the following words “the 
costa will abide the result” left the Distri8t 
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' Judge any discretion’ in awarding coste. 
Fans Bhusan Roy Chowdhury v. Bama Sundari 


Debi (1) is cited to show that no discretion - 


was left. 

The words “costa would abide the result” 
do not mean, in my opinion, the costa will 
follow the result. The order of the High 
Court of the 9th August 1912 did not, in my 
opinion, deprive the lower Court of the dis- 


cretion ordinarily vested in any Court to: 


decide how the costs shall be borne. 

The lower Oourt, therefore, had in its 
discretion to award costs as it seemed most 
‘proper. 1 do not see any ground to interfere 
with the exercise of the discretion which, so 
far as I can judge, was not wrongly exercised. 
Tt may well have appeared to the learned 
Judge (1) that the respondents having been 
appointed trustees had not done anything to 
be mulcted in costs, (2) that the testator by 
the farm of his Will had caused the litigation 
and that the proper order was that the 
costs should be borne by the estate of the 
testator. 

The petition is dismissed with costs. 


Petition dismissed. 
(1).4 0. W. N. 348. < 


ALLAHABAD HIGH COURT. 
“ BECOND Orvin APPRAL No. 496 ov 1913. 
April 80, 1914. 

Present:—Sir Henry Richards, Kr. 
Chief Justice, and Justice Sir P.O. Banerji, KT. 
MUHAMMAD AMIR AND oTHaRS— 
PLAINTIFES— A PPALLANTS 


- versus 
SUMITRA KUAR AND OTHHRA— DRIMADANTS 


— RESPONDENTE. 
Ovvil Procedure Dode ee Y sf 1908), 8: Sra Olai: : 
ing wader same tils” —Res 
half of public. 


In 1887 two Muhammadans bona fide teonght a solt 
ada ER ea anangga TE Ng defendants that 
certain property was wakf and that one of the 
plaintiffs wes the muwah, The Ooyrt holding that 
the plaintiffs could not prove the property to be wakf 
dismissed their suit, Subsequently some other mem- 
bers of the Mubanimadan community brought another 
suit in respect of the same property claiming it to be 
alf: 
Held, that as tho samp question of toalf -was in- 
e Volved i in both suits and ‘as tho age as m the pre- 
“ vious sult were Htigating bona fide in respect of a 
public rigft claimed in,common for themselves and 
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others, the present plaintiffs “must be deemed to be 
persons claiming under the plaintiffs im.the previous 
suit and their suit must be held as barred by the rul? 
of res judicata. 


Second appeal from sko decision of the 
District Judge of Oawnpur, dated the 28th 
January 1913. i 
~ FAOTS.—The plaintiffs brought a suit for 
adeclaration that a certain mosque, mausoleum 
and the site of an tmambara together with 
its appurtenances were wakf properties. One 


`of the pleas in defence was that the suit was 


barred by res judicata. The first Court 
dismissed the suit. _The lower Appellate 
Court found that in 1887 two persons 
brought a suit against the predecessors-in- 
title ofthe present defendants for a de- 
claration that the property iù dispute was 
wakf and that one of the plaintiffs was the 
mutwals; that these two persons had obtained 
the permission of the Legal Remembrancer; 
and that their suit was dismissed on the 
ground that this was not wakf property. 
It, therefore, held that the former suit having 
been brought by the then plaintiffs in respect 
of a public right or of a private claim in 
common for the plaintiffs and others, the 
present suit was barred by res judicata, ' 

Mr. B. E. O’Oonor, -for the Appellant:— 
In the previons suit what was olainted was 


- not a right in common with the public, 


but the right of one of the plaintiffs to be 
a miwal. The primary relief was not a 
declaration of wakf but of his being a 
muiwali. That was clearly seeking a personal 
right. The muwale represents the property 
and not the general public. The plaintiffs | 
not having come before the Court in a 


representative capacity nor the Court having 


accepted them as such, the previous suit 
cannot bar the present one. Even supposing 
that the main relief sought was that the 
property was wakf, it cannot be said that 
these persons were representatives of the 
community. No notice was issued to? the” 
general community nor did they apply to 
be allowed to sue on their behalf. 

Mr. A. P. Dube, for the Respondent, Was 
not called upon. - e 


JUDGMENT.—This appeal arises ont of 
a guit -in which the ‘plaintiffs who are 
nine members of the, Muhammadan 
commnnity claimed a declaratich that a 
certain mosque, mausole the site of an 
imambara, ‘together wi a flower garden 

`. 
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PRESIDENT, KAYASTHA PATHSHALLA V. HBO BALAK. 


“appertaining to the mosque and imambara 
‘and a pucca well built by -Ohoti Bibi 
are wakf property and that a western 
door which. appertained to the wagf pro- 
perty might be re-opened, and other relief. 
Both the Courts below have dismissed the 
suit as barred by the principle of res judroata. 
"It appears that in the year 1887 two 
persons brought as auitin respect of certain 
property which included the property now 
in suit, against the predeceasors-in-title of the 
present defendants, who were suction-pur- 
chasers, in execution of a decree against 
one Abdullah Khan. In that suit it was 
expressly held that the plaintiffs had failed 
to prove that the property, or any part 
thereof, was wakf. It js said on behalf 
of the appellanta that the litigation in 1887, 
to which we have just referred, was not 
identical with the litigation in the pre- 
sent case. In the litigation of 1887 there 
were two plaintiffs. Both . claimed as 
members of the Muhammadan community 
that the property was wakf, and one of them 
“claimed that he -was the mewah. It 
seems to us, therefore, that the very .same 
‘question which is involved in the present 
suit was involved in the previous litiga- 
“tion. 

It is next said that the plaintiffs in the 
previous litigation were ‘litigating not as 
members of the, public but in their priyate 
capacity. We think that this contention 
cannot be sustained. It was necessary for 
them in the first instance to establish as 
members of the public that a valid wakf 
had been created. There can be no queg- 
tion that they were litigating bona fide. 
We think, therefore, that under the cir- 
cumstances of the present case the plaintiffs 
in the previous litigation were persons 
litigating bona Jide in reapect of a public 
right claimed in common for themselves 


and ethers, and, therefore, the present plaint- 


iffs must be deemed to be persons claim- 


ing under the plaintiffs in the previous 


litigation. 

Itis lastly contended that in the previous 
litigation the defendants admitted the right 
to worship. There. is no doubt a statement 
in the judgment that the .dofendanta -had 
no objection to. the mosque being used. 
This .seems to 
# lating to the litigation then. before the Court. 
In the present case} the plaintiffs expressly 
- . e > 

(J 


a mere statement. re- . 


claim that the mausoleum and a certain 
specified plot are wakf property. In our 
opinion this question was finally decided 
in the previous litigation which held that 
it was not wakf. Under these circum- 
stances we think that tho decree of the 
Court below was correct and ought to be 
affirmed. We accordingly dismiss the appeal 
with costs including in this Court fees on 


the higher scale. . 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Swconp Crvi APPBAL No. 1270 or 1918. | 
‘April 1, 1914. 
Present: —Justice Bir George Knox, KT. 
PRESIDENT, KAYASTHA PATH. .- 4 
. SHALLA, ALLAHABAD— PLAINTIF ?— 


APPHLLAXT  - 
VETE US 
SHEO BALAK AND OTHERS—DEFEXDANTS— 
RESPOXDENTE. 
Agra Tenanan Ae H of 1901), Ch. X—Rent-fres 
yroves—Asssssmont reni—Jurad tchon—Oivil or 


Revenus Court. 
A Civil Court has sariadokion to assess rent on.a 


Pui Hasan Khan v. Pati Bam, 19 Ind Oas. 416, 
l1 À L. J. 286; 35 A. 200, followed. 
Second appeal from the decision of the 


< District Judge of Allahabad, dated 26th July 


1912. 
FACTS appear from the following judg- 
ent of the District Judge:— _ 

‘Sital Din and Musammat Sidhni, son and 
mother, sold their 8annaa mahal in 
Bisara by a sale-deed dated 15th March 1878 
to Sheo Parshan, son of Ujagar Lal, and’ 
Sheo Dayal, son of Tula Ram. This sale-deed 
recited that the purchasers had given certain 
plota of land, the numbers of which were 
stated, amounting in all in area to 9 bighas 16 
biswas, to the sellers and their successors as 
nankar without rent for their maintenance, on 
the condition that if they should sell „tbe 
land the purchasers should have power to 
take rent in respect thereof according to the 
rates of ‘the surrounding land (mend-qaxla.) 
With: the plots making 8 bighas out of the 
aforesaid 9 bighas 16 bimoas Iam not con- 
cerned in this appeal inasmuch as the 
plaintiff, who claims to be a successor of the e 
purchasers under the deed of 1878, has success. 
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PHARWY LAL 0. W. h. PORTER, OFFICIAL LIQUIDATOR. ` = 
fully got them assessed to rent in the Revenud within the decision of this Court in Hadi 


Court. In this appeal I-have to deal with 
the remaining plot No. 1518 measuring 
1 bigha 16 biswas, which was and is a grove. 
In reapéct of this plot the Revenue Court 
decided that being a grove it was not Liable 
to assessment (ses judgment of Mr. Shyam 
Lal, Assistant Collector, dated 18th February 
1907, in Case No. 10 of 1906). The learned 
Munsif held that the nanker rights had 


merged in the semindary rights and also that. 


the plaintiff had not acquired by purchase the 
whole of the praperty in suit. 


Hasan Khan v. Pati Ram (1) and sitting as a 
single Bench Iam bound by that ‘ruling. 
The appeal prevails, the decree of the lower 
Appellate Oourt is set aside and the cabe ig 
remanded’ to that Court with directions to 
re-admit the case upon its file of pending 
appeals and to determine it according to law. 
Coste will abide the result. 
| Appeal allowed; Oase renianded. 

(1) 10 Ind. Oas. 416, 11 A. L. J. 286; 85 A. 200. 


“He accordingly died the plaintiffs v 


suit and plaintiff now appeals against this 


“The plaintiff seems to have misled the 
Court below by an incorrect statement (see 
send of paragraph 7 of the plaint) that he had 
been referred to “the proper Court” by the 
Court of Revenue. 
“The first point for determination in this ap- 
peal (see Order XLI, rule 24, Civil Procedure 


Code) is whether the learned Munsif had - 


- jurisdiction to entertain the plaintiffs suit 
and if not, whether the defect ia odred by 
anything in Chapter XIV of the Tenancy 
Act. My finding as to this is in the negative. 
The plaintiff might have sued, and in fact did 
sue, for assessment of rent on the whole of 


the nankar grant, including the grove now . 


in suit, under section 154 of the Tenancy Aot, 
see No. 86 in group (c) of the 4th Schedule, 
also section 4 (8) ofthe Act (rent means 
whatever is to be paid or delivered on account 
of, inter alia, groves). 
for the subject-matter now in dispute was 
barred by section 167 of the Tenancy Act. 
The defect is not cured by Chapter XIV, 
because if the present suit had been instituted 
in the Revenue Oourt the matter would have 
been res fudtoata; the plaintiff having in this 
revenue suit applied for asseasment of rent on 
the grove now in suit, and his applidation for 
such t having been (rightly or 
wrongly) refused by the Revenues Oourt on 
the ground that plot No. 1518 wasa grove, 
whioh it admittedly still is. ° 
“For the above reasons I dismiss this appeal 
with costs throughout.” 
Mr. Haribans Bahas, for the Appellant. 
Mr. Bene Madho Ghas, for the Respondent. 
e JUDGMBENT.—The matter raised in this 
second sppeal is ngk res integra. It falls 





Therefore, a civil suit - 


ALLAHABAD HIGH OOURT. 
Freer APPNAL FROM OpDHR No. 70 or 1918. 
. April 29, 1914. - 
Presoni:—Mr. Justice Rafique and‘ ` 
Mr. Justice Piggott. ` 
PRAREY LAL-—APPALLANT s 
7 versos 
W. K. PORTER, OFFICIAL LIQUIDATOR 


——RasPONDRNT. 

Oompanses Act (VI of 1882), s. 242—Suit agasast 
registered Company dismessed after Company's hgmda- 
tion—Bffoct of such dismissal—Res judicata. 

A. sub against a registered Company was dismissed 
after the Oompany went into hquidation : 

Hold, that the dismiaal of the smit did not bar 
the maintenance of the claim before the Official Liqui- 
dator. 


First: appeal from an order of the Second 
Additional District Judge of Aligarh, dated 
the 28th February 1913, | 

The Hon'ble Mr. Abdul Raoof, for the 
Appellant. 

JUDGMENT.—The main pon raised by 
this sppeal is that which we have to-day 
decided in Firat Appeal from Order No. 61 of 
1918* and that decision is in favour of -the 
appellant. There isin this case one ‘com- 
plication. The appellant before us had filed 
a regular suit claiming as against the Shri 
Baldeo Mills Limited the money which is 
also the subject of the claim ‘before the 
Official Liquidator. This suit ended in an 
order of April ‘the 30th, 1913, by which the 
Court said that in view of the proceedings 
in liquidation, section’ 242 of the Indian Oom- 
panies Act was a bar.to the further progress 
of the suit. The learned Subardinate Judge 
further noted that he had received from the 
District Judge of Aligarh eral instructions 


to dismiss all suits perdin against the Shri 
*Bee 24 Ind. Cas. 20—Ep. 


i e 
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Baldeo Mills Limited. He accordingly dis- 
missed this suit without order as to costs. 
A decree followed on this order and we have 
to consider whether this order and decree 
bar the maintenance of the present claim 
before the Official Liquidator. We havo 
come to the conclusion that they do not. 
We might base this decision upon tke 
ground that the order -of tho 
Subordinate Judge should take effect 
according to its substance and not according 
to its form. He obviously intended to direct 
that the suit in his Court should come to an 
end, and that the plaintiff should , pursue his 
remedy by putting forward his claim before 
the Official Liquidator. His order is unhappily 
worded, as for instance in the reference to 
section 242 of the Indian Companies , Act, 
which has no bearing whatever on the facts 
before us. The District Judge, moreover, 
could not issue any general order to Courta 
subordinate to him to ‘dismias particular 
suits. What the District Judge, no doubt, 
- intended to convey was that he did not intend 
to sanction (as he might have done) the 
further progress of the suits instituted 
against the Shri Baldeo Mills Limitted 
before that Company went into liquidation. 
The learned Subordinate Judge did not pro- 
perly consider the section of the Indian Com- 
panies Act applicable to the cases befare 
him, but he certainly did not intend to pass 
any order which should bar the right of 
creditors to press their claims before the Official 

Liquidator. 
Wa might also rest our decision upon 
another ground. Apart from the special 
` provisions of the Indian Companies Act, a 
suit against a Company in liquidation could 
not end ina valid decree, binding upon that 
Oompany. Whether or not it could be laid 
down asa sound proposition of law that the 
Company “asa legal entity ceased to exist 
when it went into liquidation, in any case 
the Official Liquidator would bea necessary 
party to any further proceedings against such 
Company. The decree, therefore, which on 
behalf of the respondent weare asked to 
treat as a ber to this claim is really ono 
which could not have been binding upon the 
Shri Baldeo Mills Limited, if the decision 
had been the apposite way. , On these grounds 
we think that nq distinction should be drawn 
against the p t appellant merely because 
he submitted to order dismissing his suit. 

é 5 
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The result is that we allow this appeal, 
set aside the order of the Court below, and 
allow the appellant’s claim. He will get his 


costs, which will include fees in this Court’ 


on the higher scale. The intarest due to the 
appellant will be calculated up to the 16th of 
February 1910, tHe date on which the Shri 
Baldeo Mills Limitted went into liquidation. 

- Appeal allowed 


` PUNJAB CHIEF COURT. 
Secoxn Cryin APPRAL No. 543 op 1910. - 
March 10, 1914, < 
Present:—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 
JINDU RAM—DEFENDANT—ÅPPHLLANT 


\ versus 

HUSSAIN BAKSH BROTHER AND REPRE- l 
SENTATIVE OF KHUDA BAKSH—Praixtir# 

— AND ANOTHER—D8FENDANT—RaBPONDENTS. 

Punjab Pis-emption Act (II of 1905), s. 13 (1), 
Beventhly—Pre-emption—Right of mosque to claim 
preemption through its mutawalli— Viowmage. 

The mutawalh af a mosque is competent to claim 
pre-emption on behalf, and for the benefit, of the 
mosque. ` F 

Shanke) Das v. Satd Ahmad, 158 P. R. 1884, fol- 
layed. $ : 

Fatehullah v. Saidwlla, O. A. No. 1525 of 1882, 
overruled. 


P 
‘Shah Bodhraj v Sundar Singh, 100 P. R. 1885 and 
Lekhraj v. Guidat, 26 A. 212, referred to. 


Second appeal from the decree of the 
Divisional Judge, Multan Division, dated 
the 12th February 1910, varying that of 
the District Judge, Multan, dated the. 2nd 
August 1909, decresing plaintiffs’ claim on 
payment of Ra. 1,057: 4 

Rai Bahadur Pandit Sheo Narain, for the 


“ Appellant. 


Mr. Shah Nawas, for the Respondents. 
JUDGMENT .—The plaintiff-respondent 


-Khuda Bakhsh is muéawalls of a mosque 


called the Bobar Darvwasewali Mosque in 
the town of Multan. He brought this 
suit for possession by pre-emption of two 
houses adjacent to the mosque which “were 
sold by defendant No. 1 to defendant No. 2, 
who is now appellant before us, by & regis- 
tered deed dated the 10th January 1908. 
Both the Courts befow have concurred in 
decresing the claim ‘and the sole questi$n 
for decision in this farther appeal is whether 


, 


` 
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or ‘not .the plaintiff Khuda Bakhsh as 
mutawalls of the mosque in question 
was competent to claim pre-emption 
in reapect of the property sold on behalf, 
and for the benefit, of the mosque. The 
appellant’s Advocate has contended that 
under Muhammadan Law a mulatwwalis of 
& mosque is not competent- to enforce the 
right of pre-emption in the name of the 
mosque, and that aincea mosque is nota 


‘ juristic person, @ suit like the present is 


e- 


_ Lekhraj v. 


not maintainable under the Punjab Pre- 
emption Act (O of 1905) which admittedly 
governs this case. The learned Advocate 
has had to admit that the published 
decisions of thid Court, vis., Shanker Das v. 
Said Ahmad (1) and Shah Bédhra} v. Sundar 
Singh (2), are against him on this point ; 
but he has urged that the first mentioned 
decision is unsound and that the second 
décision, though it approves of Shanker Das 
v. Said Ahmad (1), does not deal directly 
with the point before us and is not, therefore, 
an authority in support of the plaintiff's 
position. Ag against the decisions cited, the 
appellant's Advocate has relied onthe un- 
published ruling of this Court in Fatehulla v. 
Satdulla (3) and on the opinion of the learned 
author of the Digest of Onustomary Law 
in the last paragraph of Remark 2 under 
section 97 of that -work. In support of his 
contention that the mutawalls of a mosque 
cannot exercise the right of pre-emption on 
bebalf of .the mosque he has relied on 
Tyabji’’s Muhammadan Law [Edition of 


1913, page 472, Dlustration (3), and pages- 


478, paragraph 542]. On the other band, 
the respondents’ Oounsel has placed his 
reliance upon the published decisions. of 
this Oourt above referred to and also upon 
(4); Ameer Alis Muham- 
madan Law, Volume I (8rd edition, peges 
368 and 587), and Abdur Rahim’s Muham- 
madan Jurisprudence, page 218. 

‘In the course of hia argument the Advocate 
for the appellant referred’ to Markby’s 
Elements of Law (6th Edition), pages 86-91, 
and, to Lord Halabury’s Laws of England, 
Volume VU, page 303 -ip connection 
with the definition of “Oorporation” 
‘contended that a mpeane was not a Oorpora- 
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tion in the sense in Which a’church or even a l 
- Hindu temple. may be. We may at once 


say here that in a cage like the present all 
reference to-Hnglish Law on the subject of the 


‘legal oasentials-of a “Corporation” is wholly 


out of place, for all that we have to decide 
in this case ia whether under the provisions 
of section 13 (1) of the Punjab Pre- emption 
Act (II of 1905) the plaintiff in his 
capacity of mufawall: of a mosque has 
or has not a right of pre-emption in respect 
of the house adjacent toit. Section 18 
aforesaid on which the presant suit is based. 
runs as follows :— 

“18 (1). The right of pre-emption in 
respect of urban immoveable property shall 
vest— 

* o. * + + 
Seventhly, in a person whose’ immoveable 
property is adjacent to such praperty.” 

The question for decision in this case, then, 
is whether the plaintiff, who is mutawall of 
the Bohar Darwaszewali Mosque, i is “a person” 
whose immoveable property is adjacent to 
the property sold. It-is not disputed that 
the plaintiff in his capacity of mutawallé 
is the Manager of the mosque precisely 
in the same way as the head ofa Hindu 
temple or the Mahant of a Sikh shrine 
in this Province is the Manager of the 
religions institution concerned. Nor’ is it 
disputed that the Manger of a Dharamsala or 


temple can ‘claim a right of pre-emption ° 
Punjab Pre-emption ‘Act, the. 


under the 
soundness of the decisions ‘in Shah Bodhraj v. 
Sundar Singh (2) and Lekhraj v. Gurdat 
(4) on this point being conceded ; but it is 
argued that since 8 mosque is not 8 juristic 
person and cannot hold property just asa 
Hindu Dharamsala or temple can, no right 
of pre-emption can be exercised by the 
mutawalls of such a mosque. 

The last part of this‘ argument can be 
disposed of ina few words. As observed by 
Mr. Justice Abdur Rahim in his Muham- 


madan J urisprudence at page 318:—“It may. 


be- doubted whether the 
would recognise | 
person. 


. earlier juriste 
an ‘artificial or juristic 

+ 4 * 
2. But later jurista 
seem inclined to recognise an artificial person, 


“for instance, they would sllow a gift to be 


made directly to mosque, while the ancient 
Hoctora would require the intervention, ofa 
trustee.” In Mr. Tyabjfs Muhammadan 
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Law itis stated in parakraph 363 at page 
276 that a gift may be made tos mosque or 
other institution. ‘The learned author ilus- 
tratos this proposition as follows: — 


“A man gives money for the repairs - af a 
> masid and for its maintenance, and for 
ita benefit. This 18 valid; for if it cannot 
operate asa wagf it (Operates ada transfer 
by way of gift to the “masjid, and the estab- 
lishing of property inthis -manner to 8 
masid is valid, being completed by taking 


< possession. 
* Tf ho say, ʻI have given my mansion: 
to the Masjid, it is valid as a transfer 


tequiring delivery. If he should say, ‘this 


~ tree to the masjid it would not belong ‘to 
the masjid until delivered to the Manager of: 


the masjid.” 


In paragraph 542 at page 473 Mr. Tyabji. 


says that any person who is compstent to 
hold property is competent to pre-empt, and 
since, a8 we have sean above, a mosque can 
hold propérty, there is no reason why it 
should not be regarded as a juristio person and, 
therefore, competent “to claim pre-emption. 

But the appellant’s learned Advocate relies 
on Ulnstration (8) given at page 472 of 
Mr. Tyabji’s book which is as follows:— 
| “Part of a land is wagf, and the other 
part belongs to S, who sells it to B. Neither 
the mutawalls of the wagf nor the 

ebeneficiary under it “not even if he be a 
single individnal’ can pre-empt.” 

* This illustration is based partly on Volume 
II, page 178, and partly on Volume I, page 
- 473, of Baillie’s Digest of Muhammadan 
Law: Volume If of the Digest relates-to 
Imameea or Shia Law and we are not con- 
cerned with it in this case; itis the -Hanafi 
Law that we have to look to in this con- 
nection, and that law is dealt with in 
Volume I of Baillie’s Digest. At page 478 
of that Volume the 6th condition of the 
exercise of the right of pre-emption is set 
* ont tn these terms:— 

“There must be milk or ownership. of the 
shufee, or pre-emptor, st the time of the 
purchase in the mansion on account ‘of 
which he claims the might of pre-emption. 
So that he has no right on account of a 
mansion of which heis merely the tenant 
for hire or that he has sold before the pur- 
chase, o% has converted into a magid or 
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At page 474 of the same Volumo the 
following passage ocours:— 

“When it is said that akar are proper 
objecta of- the right of pre-emption, it is by 
virtue of a right of mslk, or. ownership, 
that they are so. Hence, if a mansion were 
sold by, the side of a wagf, the appropriator 
would have no right of pre-emption; nor 
could the ‘mutawalli or Superintendent take 
it under that right.” 


It was this passage (which occurs’ at page 
478 of the 2nd edition of Baillie’s Digest) 
that was relied upon in the unpublished 
decision of this Oourt in Fatehullah v. 
Saidullah (8) which is ‘cited with 
approval in Sir. William Rattigan’s. Digest 
of. Oustomary Law, 7th Edition, page 161. 
The cage of 1882 was a case in which the 
pre-emptor,’ who was a mutawahi. of a 
môsgne, had claimed pre-emption in respect 
of certain property which adjoined certain 
hujras attached to the mosque, and Mr. 
Justice Rattigan held that since the Aujras 
by virtue of which the plaintiff claimed’ 
pre-emption were part of tagf property he 
had not such a proprietary right or milk in 
the Auras as to fonnd a claim for pre- 
emption upon them. 4 

Now the proposition laid down in Baillie’s, 
Digest does not find support from the redent 
authorities on Muhammadan Law; but even if 
the doctrine of Muhammadan Law were as 
stated by Baillie; it does not follow that in 
the present case the plaintiff, as mutwalk of 
the mosque which is adjacent to the pro- 
perty sold, hes no right of pre-emption in 
respect of it under section 18 (1), clause. 


, seventily, of the Punjab Pre-emption Act. 


Under the said clause -it-ia not, in our 
opinion, an essential condition tothe valid 
exercise of the right of pre-emption by the 
present plaintiff that he should be proprietor 
of the mosque in the same sense in which he 
would be, for instance, proprietor of his own: 
private dwelling house; sll that is necessary. 
for him to establish is that he is the sole 
guardian and Manager of the mosque and of 
the property appertaining thereto, that the 
legal ownership in the mosque and the pro- 
perty attached does not vestin any other 
person and that he alone deals and iq entitled 
to deal with the outaide world on behalf and 
for the benefit of the mosque in all ita legal 
relations. It ia in this sense that the mean, 
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wali of a mosque or the Manager of a Hindu 
religious institutions by whatever name he 
may be called, can be appropriately said to be 
‘a person whose immovesable property,” 
though it ia not his private property, clothes 
him with a right of preemption regarding 
property contiguous to the mosque or temple, 
as the case may be, under clause seventhly of 
section 13 (1) of the Punjab Pre-emption 
“Act. So far as the enactment in question is 
concerned, there can be no 
whatever between a Í temple or dhoramsala and 
a mosque; both are religious buildings or 
institutions and as such- have been treated 
exactly alike in sub-section (2) of the section; 
and if the Manager of a temple or dharameala 


is competent to bring a suit for pre- -emption , 


(which is not disputed) there is no reason’ in 
principle why the mutawalt of a mosque should 


not be able to exercise the same right, apart . 


altogether from the provisions’ of the Muham- 
madan Law. Shah Bodhraj v. Sunder Singh (2) 
and Lekhraj-v. Gurdat (4) are clear authorities 


in . support of the view that no real distinction. 


exists as regards the applicability of the rule 
of pre-emption between the two classes of 
religious institutions: In the Allahabad case 


it was held that a Manager of a Hindu temple,’ 


who as such Manager holds a ssméndari pro- 
perty on behalf of the temple, has the same 
rights of pre-emption under the village Wajtb- 
ul-arr eas any other semendar in the village 
may possess. Similary, in Shah Bodhraj v. 
Sunder Singh (2) our own Oourt held that 
there is no rule of law which prevents the 
proprietors ofa dharamsala or similar institu- 
tion from claiming pre-emption under the 


pre-emption law, and we entirely fail to” 
understand on what principle the fosition 


of the mutawalli of a mosque can be differen- 
tiated from that of the Manager of a dharam- 
sala for purposes of the law of pre-emption. 
If there is mo distinction between the two 
cases, it is clear that the present plaintif was 


competent to bring his suit for pre-emption ` 


under the Punjab Pre-emption Act. 
The. grounds upon which the mawali of 
a mosque should be creaky to exercise 
a right of pre-emption ` very fully 
in Shanker Das v. Sasa ana) 
and we entirely agree in the view expressed 
by the learned Judges in the, following 
passage in their judgment in that oase:— 
“As to the secong point, 'we are of opinion 
e that’ though theoretically wagf property 
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belongs to no human owner, nevertheless * 
mosque—as & concrete example of wagf—i® 
an institution, and its ‘poasession is legally 
maintained by its lawful guardian for the 
time being: ini virtue of his position, the 
‘guardian can resist trespass, recover debts, 
make purchases and mortgages all in virtue 
of the right which resides in the institution. 
Inthe same way, we think, the mosque, 
a8 an institution, might acquire an easement 
by prescription; and that being so, we cannot 
think of any rule or principle by which we 
could deny to the mosque (as an institution) 
the same right-of preventing“ strangers 
approaching its walls by the exercise ofa right 
of pre-amption, as other house-holdera have. - 
The object of the right of“ pre-emption is to. 
secure the cohesion of families, ‘and obviate 
the inconvenience of ẹ mixed or alien neigh- 
bourhood among privaté house-holders. Now 
it can hardly be denied that exactly the samé 
convenience, which resulta to a private house 
from the exercise of the right, may result also 
to & mosque. 

“We haye no hesitation in deciding, on this 
principle, that the mosque as an institution haa 
practically proprietary righta exercised through 
the guardian, and that one of the righta is to 


- claim, on the ground of vicinage,-a right of 


pre-emption in the case of sales of adjoining 
properties.” 

For the foregoing reasons,-we hold that 
the plaintiff-respondent, Khuda .Bakhsh, im 
his capacity of mutéawalls of the Bohar Dar- 
wazawali Mosque has a right of pre-emption in 
respact of the property sold; and we acoord- 
ingly maintain the decree of ‘the lowet 
Appellate Court and dismias this appeal with 
coats. The croas-objections filed- by the- 
plaintiff-respondent under Order XLI, rule 28, 
Civil Procedure Oode, have not been pressed 
by his Counsel and we reject them. 

Bath appeal and Gagak rejected, 


# 
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ALLAHABAD HIGH COURT. 
First AppaaL WROM OnDER No. 218 or 1913. 
April’ 29, 1914. 

Present: —_Mr. Justice Rafique and 
- Mr. Justice Piggott. 


BALESHWAR AND ANOTHER— DBFIENDANTS— 


APPALLARTS . 


A DETSUS i 
RAM DEO—PLAINTIFE—BESPONDSNT. « 
Ismitation Act (IX of 1908), 1. 19 —Acknorwledgment 
` —Irmtation— Mortgage — Redempaon— Acknowledg 
ment of co-mortgagor's right to tedeem. 

A co-mortgagor's statement in the plaint of a re- 
demption sult, that the other co-mortgagors have been 
impleaded as defendants because they would not join 
as plaintiffs, is suficient acknowledgment within the 
meaning of section 19 of the Limitation Aot of the 


latter’s right to redeem. f , 
First appeal from an ‘arder of the Subordi- 
nate Judgeof Allahabad, dated 80th June 1913. 


Mr. Peare Lal Banerst, for the Appellants. 
Mr. Rarmeshwor Dyal, for the Respondent. 


JUDGMENT.—The facta of this case are 
as followa:—On the 25th of July 1828 
Mohan Singh, the eldest of three brothers, 
executed adeed of mortgage in. favour of 
Ishri Prasad Singh in lieu of Re. 601 in res- 
pect of 5-annas 4-pies share of all the three 
brothers. Mohan Singh died leaving two sons, 
Munni Singh and Nepal Singh. The des- 
cendentsof Mohan Singh and his two brothers 
with the exception of his second son, 
namely, Nepal Singh, executed a deed of 
pale on the 8rd of May 1883 in respect of 
their shares in the equity of redemption in 
the 5-arinas 4-pies share in favour of Ram 
Bharos and Ram Kumar. Ram Bharos and 
Ram Kumar instituted a suit for redemption 
in April 1884 against the heirs of Ishri 
Prasad Singh in respect of the entire 3-ahnas 
4-pies share mortgaged on July the 25th, 1828. 
They stated in their plaint thatthey were 
transferees tothe extent of 2-annas 8-pies 
share only. Butas the mortgage sought to 
be redeemed was one transaction and could 
not be split up, and as the other persons 
iħterdåted in the redemption of the mortgage 
had not joined in the suit, the plaintiffs were 
sooking to redeem the entire mortgage and 
had made the other persons entitled to 
redeem as pro forme defendants im 
the case. Among the persons mentioned 
in the. plaint as entitled to redeem 
was Parsidh Narain, son of Nepal Singh, 
who-figureg as dtfendant No. 9 in the case. 
The claim of Ram Rharos and Ram Kumar 
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was decreed on- September the 22nd, 1884. 
The present suit is brought by- the repre- 
*sentative of Nepal Singh for the redemption 
of his share against the legal representatives 
of Ram Bharos and Ram Kumar and some 
others. The contesting defendants in the 
case are the representatives of Ram Kumar. 
They resisted the suit on the ground among 
others of limitation. It was ssid that the 
mortgage sought to be redeemed was dated 
July the 25th, 1828, and had become barred 
long prior to the institution of the suit. The 
rejoinder for the plaintiff was that there was 
an acknowledgment. in April’ 1884 which 
saved the limitation. The Oourt of first in- 
stance held that the claim was barred: by 
limitation and dismissed it. On appeal the 
learned Subordinate Judge didagreeing with 
the first Court found that the claim was not 
barred by limitation. He accordingly set 
- aside the decree'of the first Oourt and re: 
manded the case under Order XLI, rule 28, 


Civil Procedure Code, for trial on the merits. - - 


The defendants-appellants have come up in 
appeal to this Court and contend that the 
claim of the plaintiffs-reajondenta is barred by 
time. : 
The point raised in this appeal de- 
pends upon the interpretation of section 19 
of the Indian Limitation Act. The pro- 
visions of that section are as follows:— It 
| before the expiration of the period prescribed 
‘for a suit or application in respect of any pro- 
perty or right, an acknowledgment of liability 
in respect of such property or right has been 
“made in writing signed by the party against 
whom such property or right is claimed, or 
‘by some person through whom he :derives 
title or Nisbility, a fresh period of limitation 
shall be computed from thd time .when the 
acknowledgment was so signed.” It ia con- 
tended on behalf of the appellanta that the 
allegation in the plaint of 1884 that Nepal 
Singh’s son was one of the mortgagors and 
had s right of redemption did not amount to 
“an acknowledgment of liability on behalf of 
Ram Bharos and Ram Kumar to be redeem-` 
ed themselves in case of the success of 
their suit. We think that this contention 
is not sound. The statement in the plaint 
of 1884 by Ram Bharos and Ram Kumar 
that Nepal Singh’s son had a right to re- 
deem was an admission in respect of his 
right with regard to thg property in auit. 
This view is supported by the ruling of , 


+ 
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Sukhamont Ohowdhrani v. Tahan Ohunder Roy 
(1). In that case one of the co-debtors 
admitted the debt‘in an application to the 
Manager of the State, and another debtor 
paid off the debt and sued for contribu- 
tion. His claim was met with a plea of 
limitation. But it was rejected on the 
ground that the admissioi made in the 
petition to the manager amounted to an 
acknowledgment and saved limitation. We, 
therefore, think that the claim.of the plaint- 
iff-respondent is not barred by limitation 
and that the order of the Court below was 
correct. - The appeal- fails and is dismissed 
with costs. 


Appeal NGANA 
(1) 25 I. A. 05; 25 0. Sdi 2 C. W. N. 402, 


ALLAHABAD HIGH COURT. 
Crvm Revision. ArpLIcaTION No. 109 or 1913. 
April 14, 1914. 

Present:_-Mr. Justice Tudball. 
Musammat MAINA AND ANOTHER— 
Puarnrives—APPLICANTB 

versus ` 
MADHO PRASAD AND OTHARS— DDFENDANTS 
—Opposits PARTY. 

Admission by one of tuo brothers, tohether binding 
on the othar. 

One of the two brothers admitted the olaim of the 
plaintiff who sued them for a sum of money: 

Held, that the other brother was not bound by such 
admission. 

Civil revision against the decree of the 
Smi anse Court Judge, Benares, dntodthg 
2nd . So 

Mi L. Agarwala, for the Applicants: 
on'ble Mr. Gokul Prashad, for the 







ae 


ORDL — This application in revision 
arises out of a suit brought to recover a 
sum of Ra. 400 principal with Ra. 80 
interest by the plaintiff in the Gourt of 
Small Canses at Benares against three defend- 
ants Madho Prasad, Sita Ram and Raja 
Ram. The plaintiff’ case was that the sum 
of Re. 400 had been deposited with the three 
defendants who 
“Ram admitted the plaintiffs’ claim, Madho 
Prasad contested it and Sita Ram was 
absent. Raja Ram and*Sita Ram are own 
brothers. Madho Prasad is a cousin, As 
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against Raja Ram the Oonrt decreed the 


- claim in fall. As against Madho Prasad 


who contested the snit it held that only 
half the claim was proved, that only Ra. 200 
had been deposited and not Rs. 400 as 
claimed by the plaintiff. In respect of Sita 
Ram the Court held that as he was the 
brother of Raja Ram and-the latter had 
confessed judgment, he was Hable with his 
brother for the amount claimed. As a result 
the Court gave a decree tothe plaintiff for 
the sum of Rs. 200 plus interest recoverable 
from all the three defendants anda decree 
for the balance as against Raja Ram and 
Sita Ram. Moe 

The present application is. pressed 
only as regards the decree against Sita 
Ram, and the point urged -is that as 
Sita was absent the plaintiff was only 
entitled to ‘a decree as against him for the 
amount which she was able to prove and ` 
as the Court held on the contention raised 
by Madho Prasad that the plaintiff had 
succeeded in establishing her claim only to 
the extent of Ra. 200, no larger sum should 
have been decreed against the absent defend- 
ant, specially as the Court in ita judgment 


» came to the conclusión that Raja Ram and 


the plaintiff were in collusion. It is quite 
clear, on the lower Conurt’s finding, that Sita 
Ram should not have been held liable for 
more than Rs. 2300. I, therefore, vary the 
decree of the Court below to this extent 
that the decree for Ra. 238-10 as against all 
defendants will stand, but the decree for the 
balance will be only against Raja Ram and 


,not against Sita Ram. No other point is 


pressed. I, therefore, allow the application 
to this extent with proportionate costa to the 
applicant Sita Ram only. 


Application alloted. 
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“MADRAS HIGH OOURT, 
FULL BENCH. 
Ssooxp Crvm Appaat No. 1414 oF 1912. 
October 23, 1918. 
Present: , Sir Arnold White; Kr., Chief Justice, 
Mr. Justico Sankaran Nair and Mr. Justice 
4 Oldfield. 

December 10, 1913. - 
Present:_—Mr. Justice Sadasiva Àiyar and 
Mr. Justice Tyabji. 
VATHIADATH AHAMAD KUTTI HAJTS 
DAUGHTRR AND KANDAR MADATHIL 
_ ASSANAR’S wire KOOHU RABIA— 
“PLATNTIFR—A PPELLANT 


versus 
VADAKKE THALAKKAL AHAMAD’S 
sox ABDUR RAHMAN AND OTHERS— 
` DEFENDAxT8—REEPONDENTE. 

Malabar Com for Tenants! Improvements Act 
(Mad. Act I of 1900), os. 5, 6 and 19—Contract prior to 
1886 —Rate of compensation iw contract—lew farourable 
— Tenant entitled to claim compensation as wader Act. 

A contract, which us made prior to the lst January 
1886 and which regulates the rates of compensation 
claimable by the tanant for improvements or provides 
for methods of fixing the amount of compensation 
due to him (such rates or methods not being in ac- 
cordance with'the provisions in sections 5 and 6 of 
the Malabar Compensation for Tenants» Improve- 
ments Act) but which doos not exprosaly refer to the 
tenant’s right to make improvemonta, is not binding 
on him if such a contract us lose favourable to him 
than sections b and 6 of the Act, and the tenant is 
ae to repudiate the contract and to claim com- 

on ecoording to the provisions of the Act. 
barisan 19 of the Act does not deprive him of such 
a right. 
Randupwurayil Kunhisore v. Neroth Kunhi Kannan, 
. 1 Ind. Cas. 207; 32 M. l; 3 M. L T. 291; 18 M. L J. 
06, 5 M. L T. 277, Koshikot Pudsya Koviagath 
Sreeman Vikramon v. Chundayatl Modattul Ananta 
Pattar, 6 Ind, Cas, 887; 34 M.61; (1910) M. W. N. 402; 
8 M. L. T. 218; 20 M. L, J. 840, Neschool Pane Amma 
v. Afoothuran, 12 Ind. Oas. 16s, 22 K. L. J. 221; (1011) 
2 M. W N. 51811 M L. T. 30, considered. 


Second appeal against -the decree of the 
District Court of South Malabar in Appeal 
Suit No. 1115 of 1910, preferred against 
that of the’ Subordinate Judge of South Mala- 
bår at Calicut in Original Suit No. 88 of 1909. 

This second appeal coming on for hearing on 
the 5th August 1918, upon perusing the 
grounds of appeal, the judgments and decrees 
of the lower Appellate - Court and.: the 
Gourt of first instance and the material 
papers in the suit and- upon hearing -the 
argumenta of Mr. K. Govinda Marar, for the 
Appellant andof Mr. K. P. M. Menon, Counsel 
for the Respongents -Nos. 1 to 9, the Court 
(Sadasiva Aiyar and Tyabji, JJ.) made -the 
, following 
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“ORDER OF REFERENCE TO A FULL 
BENCH. 

The question inyolyed.in this appeal is 
whether section 19 of the Malabar Compensa- 
tion for Tenants’ ._Improvementa Act (Mad. 
Act I of 1900) affects the validity of an 
agreement which was entered into prior to 
the lst January 1886 and by which agree- 


~ ment the parties agreed that compensation 
should be paid to the 


for improvements 
tenant on a certain basis or method of 
calculation. The District Judge, differing 
from the Subordinate Judge, held that such 
an agreement, though entered -intd before 
the Ist January 1886, was not binding on 
the tenant. The question'turns upon the trne 
construction of section 19 of the Act which 
provides that 
after the Ist day of January 1886 shall take 
away or limit the right of a tenant to make 
improvements and to claim compensation for 
them im accordance with the provisions of this 
Act”. 


-Pudtya Kovilagath Sreeman Vikraman v. 


Ohundayil Modatiul Ananta Pattar (1), a 
decision of. Mr. Justice Benson and 
Mr. Justice Krishnaswami Aiyar. That 


decision has been followed by Mr. Justice 
Benson and Mr. Justico Sundara Aiyar in 
Neechocli Paris Amma v. Moothoran (2). 


The reasoning of these two decisions (if . 


we have understood it aright) is that section 
19 contemplates only such agreements as limit 
“the tenant’d right to make improvementa 
and to claim compensation therefor: that 
the section does not deal with, a contract 
merely “regulating the rates of compensa- 
tion® [see- Koshtkot Pudiya Kovilagath 
Sesamana Vikraman v. Ohundayil Modattul 
Ananta Patter (1)] or “limiting the amount 
of compensation to which the tenant ia entitl- 
ed” [see Neeshools Parte Amma v. Mootharan 
(2)] in respect of improvementa made by 
him and that the tenant may claim com- 
pensation either. according to such a contract 
or under sections 5 and 6 of the Act, which- 
ever is more favourable to him {Koshtkot 
Seermana YVikraman v. Chundayil Modathil 
Ananta Patter (1)]. 

It has been argued before ua that these 


two decisions are inconsistent with the 
(1) 6 Ind. Cas. 887; 84 M 61; (1910) M. W. N. 402; 
8 M.L T. 218 2M L 4. 80. 


(2) 12 Ind. Cas 766; 22 
ea L. T. 30 


H. L. J. 221, (1912) 2 A. 


The District Judge followed Kaoshskot. 


“nothing in any contract made 
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Full Bench decision of Bandupuraytl Kun- 


htsore v. Neroth Kunht Kannan (8), in which 
case the question was whether improvements 
made after 1887 were to be governed by 
a -deed of 1881 as regards ‘the rate of 
compensation due to the tenant, and the 
Court held (1) that the validity of contracta 
made prior to the Ist January 1886 is not 
affected by section 19 (whether the improve- 
mente were made before or after the 7th 
January 1887), and (2) that in the case 
of contracts made prior to ‘the Ist January 
1886, the rate of compensation is governed 
by the terms of the contract. 

With the greatest respect to the learned 
Judges who decided the caso of Koshtkot 


_ Pudtya Kovilagath Sreemana Vekraman v. 


. hypercritical to hold that the words 


Ohundayil Modattul Ananta Patter (1) and 
Neechooh Parie Amma v. Moothuran (2), we 
have very serious doubts whether the deci- 
sions are in accordance with the true con- 
struction of section 19, or with the decision 
of the Full Bench in Randupurayil Kium- 


Jitsore v. Neroth Kunhi Kannan (8). 


Oonsidering in the first place the language 
of section 19 itself, it seems somewhat 
“the 
right of the tenant to make improvements and 
to claim compensation” do not include the 
right of the tenant to claim compensation 
under an agreement which does not expressly 
refer to bris power to make improvements. It 
seems much more in accordance with. the 
ordinary interpretation of words to construe the 
sectionasreferring tocontracts dealing with the 
rights of a tenant both to make improvements 
and to claim compensation, as well as with 
contracts having direct reference only to the 
claiming ‘of compensation and being silent 
as to the right to make improvements, 
so that three classes of contracts dealt 
with in the section are: contracte to make 
improvements, contract to claim compensation 


. for improvements made, and contracta to do 


“ pensation for them. 


both; there seems no reason to confine 
applicability of the section to contracta 
which ` expressly mention both the right 
to make improvements and to claim com- 
It would seem that & 
right to claim ‘compensation ‘for, improve- 
ments made implies a right to make the 
improvementa for which compensation is to 
be claimed. In~ order that the Court may 

(8) 1 Ind. Ces. 207; 82 M. 1; 3 M. L, T. 201, 18 x. 
If J. 985 SM L, T, 277. 
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be justified in interpreting the section as 
rigidly ag is done in the two decisions above 
referred to, it must be established that there 
is some very material distinction ‘between’ 
contracts of the two kinds, namely, (1) a con-` 
tract which, as regards therateof compensation 


- to be allowed to the tenant or as regards the 


method in which his improvements ought 
to be valued, is leas or more favourable 
to him than the rates and methods provided 
for inthe Act, and (2) a contract which 
restricts or enlarges the right of the tenant 
to make improvements and to claim: com- 
pensation for such improvements. 

But it seems to ns that in the majority 


_of cases there would be great difficulty 


in distinguishing between thé two classes of 
contracts and in determining whether a parti- 
cular contract would fall under the one head 
or the other. This difficulty had to be dealt 
with in Neschoolt Paris Amma v. Moothuran 
(2) and can be illustrated by the facts in 
both the other cases which have been referred 
to above. If no substantial distinction 
can be generally drawn between‘the two 
classes of contracts, then the facts on which 
the Full Bench decision in Randupwrayil 


. Kunhisore v. Neroth Kunhi Kannan ‘(8) was 


arrived at myst also be taken to be ‘in- 
distinguisbable from the facta in the two 
later cases above cited in respect of the 
applicability of the provisions of section 
19, and it follows that the two later cases are 
inconsistent with the Full Bench decision. 
The facts of the Full Bench case are set 
out in pages 1 and 2 of the report 
[ Rand T Kunhtsore v.. Neroth Kunhi . 
Kannan (8)] and the question referred to 
the Full Bench was worded quite generally 
thus —"Tn the case of a contract made 
prior to Ist January 1886 is the rate of 
compensation which a tenant 1s onitiled to 
receive governed by the terms of the contract 
or by the provisions of the Malabar Oem. 
pensation for Tenants’ Improvements Acts of 
1887 and 1900 P” The anawer to the refer- 
ence is found in page 3 of the same :—“Onr 
answer to the question which has been 
referred to us is that in the cane of a 
contract made prior to lst January 1886, the 
rate of compensation is governed by the terms 
of the contract.” A 7 
The observations in 5 Kodhok Pudiya Kovi- 
lagath Sreemana Vakraman_ v.  OUkhundaysl, 
Mudattul Ananta Pattar ay that the tenant. 


said Malabar 
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js entitled to fall back upon section 5 of the 
Act,if that is more favourable to him, as also 
the decision in Neschboh Paris Amma v. 
Moothuran (2) seem to us to be directly in 
conflict with the answer of the Fall Bench 
cited above. We might add that the observa- 
tions on the question in dispute in Koshtkot 
Pudtya Kovilagath Sreeman YVitkraman v. 
Ohundayil Modattu Ananta Pattar (1) are 


„obiter, as the case was really decided 
on the int that an agreament by the 
tenant to accept compensdtion’ for -im- 


provements according to local custom” is not a 
special contract within the meaning of section 
19. 

We foel, however, that, as there are two 
reported decisions in favour of the view 
which, we find ourselves, as at present 
advised, unable to acéept, it is desirable 
that the following questions should 


be referred to a -Full Bench of this 


Oourt :— 

1. “Whether a contract, which is mado 
prior to the lst January 1886 and which 
regulates the rates of compensation claimable 
by the tenant for improvements or 


‘provides for methods of fixing the amount 


of compensation due to him (such rates 
or methods not being in accordance with 
the provisions in sections 5. and 6 of the 
Compensation for Tonants’ 
Improvements Act) but which does not 
expressly refer to the tenant’s right to 
make improvements, is not binding on him 
if such a contract is leas favourable to him 
than sections 5 and 6 of the Act, and 
whether the tenant is entitled to. repudiate 
the contract and to claim compensation ac- 
cording to the provisions of the Act, and 
whether section 19 of. the Act affects such 
contracta”. 

2. “Whether the cases of Koshikot 
Pudiya Kovilagath Sreeman Vikraman v. 
Ohundayil Modattu Ananta Pattar (1). and 
Neechools Paris Amma v. Moothuran (2) have 
correctly interpreted the Full Bench decision 
of Randupurayll Kunhtsore v. Neroth Kunhi 
Kannan (8). - 

(This second appeal*aoming on for hearing 
before the Full Bench, upon perusing the 
grounds of appeal, the | judgments and 
decrees of the, lower Appellate Court and 
the Court of Arab instance and the material 
papers inthe duit and the said order of 
Reference to tie Vell Bench and upon hear- 
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ing the arguments of Mr. K. Govinda Mara, 
Vakil for the Appellant, and of Mr. K. P. 
MH. Menon, Counsel for the respondents Nos. 
1 to 9, the Court expressed the following]. 

OPINION.—We are of opinion that the 
contract mentioned jn -the first: question 
which has been referred to us ia. not bind- 
ing of the tenant if it ia less favourable to- 
him- than sections 5 and 6 of the Act, 
and that the tenant is entitled to claim 
compensation according to the provisions of 
the. Act. 

As regards the 2nd question, .we are of 
opinion that, having regard to the question 
which the Court had to consider in 
Randupurayil Kunhtsore v. Neroth Kunht 
Kannan (8) there is no inconsistency between 
the judgment in that case and-the judg- 
ments in Koshtkot Pudtya Korslagaith Sreeman 
Vikraman v. Chundayl Modattul | Ananta 
Pattar (1) and Neechooli Parie Amma # 
v. Moothuran (2). Weare not prepared to . 
say that the two last mentioned cases were 
not rightly decided. 

FINAL JUDGMENT.—There are nine 
grounds in the memorandum of second appeal. 
The 9th ground ia givenup. The first ground 
of the second appeal memorandum is _ the 
usual general ground. 

The Full Bench having decided -that the 
plaintiff is not entitled to rely on the 
contract between the parties, the grounds 
Nos. 2,8 and 4 in the memorandum of 
second appeal fail. 

.As regards the 5th and 6th grounds 
relating to damages for, waste alleged ‘to 
have been committed by the llth défend- - 
aot By cutting down 100 living cocoanut 
treea and using the timber for building 
his house, ‘the lower Appellate Court has 
disbelieved the evidence of the plaint- 
iffs’ witnesses on that point, and we cannot 
interfere witha finding of fact in , second 
appeal. The plaintiff did not cldim the 
value of the timber of the treea which died 
naturally, that is, she did not put forward, 
in her plaint a right to hold the llth 
defendant- accountable for the value of, such 
timber. 

' The 7thand 8th grounds relate to’ the 
order as to costs passed by the lower 


‘Appellate Court. ‘Seeing that the mortgagee 


succeeded on the question of damages and 

on the question of“ the right basis for 

yaluation of improvements, we are net — 
. 
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prepared to interfere with the lower Appel- 
late Court’a discretion in the exercise of 
which it ordered the parties to bear their 
_ respective costa in the first Court, though 
it might more properly have ordered pro- 
portionate costs, seeing that the llth 
.defendant denied the plaintiff's title td re- 
deem. 

The second appeal is dismissed, but as 
it was necessitated mainly account of 
a rather difficult legal ede oe to the 
proper basis for the award of compensa- 
tion for improvements, we make no order 
as to costa in this second appeal. The 
time for redemption is extended by three 
months from this date. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Cim Revision APPLICATION No. 90-or 1913. 
January 15, 1914. 
Present:—Mr. Lindsay, J. C. 

k BHOLA AND kaa a en 


SHEO DARSHAN SIN SINGH AND OTHERA—- 


RuBPONDHATS. 
Oudh Larcs Act XVII of 1876)), +. 15—Pie-emption 


plication 
for, not entertamable by ssoond Appellate Couri— 
Proper Court. 

A decree, in so far as it declares that, in default of 
payment of the amount specfled therein the suit 
shall stand dismissed with costa, becomes ° s doc- 
ree for dismissal on the happening of such default. 

Hence such an order of dismissal is apposalable as w 
decree to the proper Oourt ond an application in 
revision against it cannot be entertained by the 
second Appellate Court, 

Bharath Singh yv. Dharam Singh, 21 Ind Oas. 193; 
17 0. 0.14, followed 

’ Application against the order of the Sub- 
ordinate Judge, Tahsil Biswan, dated 5th 
February 1913. 

Babu Surendro Nath Roy, for the Appli- 
canta. 

Mr. St. G. Taoa and Mir Musafar 

` Husain, for the Respondenta. 

JUDGMENT.—This is an application in 
revision against an order passed by the Sub- 
ordinate Judge of Tahail Biswan in the Sita- 
pur District. The order was passed in con- 
nection wigh a pre-emption suit. It appears 
that a decrse had been prepared in the pıe- 
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emption suit by which it was directed that the 
pre-emptor, one Arjun Singh, was to‘ deposit 
the purchase-money in Oourt by the 18th of 
December 1912. The 18th of December 1919 


and the following days were holidays and - 


thé Court was opened for the first time after 
the holidays on the 2nd of January 1913. 
On this latte? date an application was put in 
by one Bhola who claimed to be an assignee 


.of the interest of the pre-emptor Arjun. 


Bhola asked to be allowed to deposit tha 
pre-emption money. It would seem, however, 
that although some procedure was gone 
through inthe way of preparing a tender 
form and the rest, tho money did not actually 
find its way into the Treasury till the 8rd of 
January 1918. The Subordinate Judge after 
consideration of all the facts came to the 
conclusion that there was, as a matter of 
fact, no payment on the 2nd. He was 
satisfied from the evidence before him that 
on the 2nd of January this applicant Bhola 
had not got the mdney with him. The 
result of this was that in accordance with 
the direction contained “in -the decree the 
Subordinate Judge oftdered that the suit 
should stand dismissed. This order is now 

sought to be revised in this Oourt and a pre 
liminary objection is taken that no case lies 


on the revisional side, inasmuch as the order” 


which is complained of is a decree which has 


had the-effeot of issing the pre- -emption 
suit. Asan appeal might have been pre- 
ferred against this decree in the Court of 
the ` District Judge it is argued that this 
Court cannot interfere in revision. 


the proposition put forward is correct, that 
is to say, that if an appeal lies to the Dis- 


trict Judge in this case against the order. 


complained of it ia not open to: me to interfere 
in this Court in revision. The question is 
settled, in my opinion, by the judgment pt a 
Judge of this Court in Civil Revision 
No. 61 of 1918, decided on the 28rd.of June 
last,. which is reported as Bharath Singh 
v. Dharam Singh (1). The circumstances in 


‘that case were almeast exactly similar to 


those of the case how before me, and it 
was there held distinctly that w decree, 


T think ` 


in so far asit declared that in default of 


payment of the amount apecified * therein 
within 8 specified period the sait should 
stand dismissed with , becomes a decree 


(1) 21 Ind. Cas, 168; 170. % 14, 
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for dismissal on the happening of such de- 
fault and is appealable as such. It seems © 
to me, therefore, that whether we regard the 
order asthe decree which wasoriginally passed 


the result is the same, namely, that on the 


-Bth of February 1913, which is the date of 


, Third Sub-Jnded of 24-Pergannahs, dated 


e“ 


‘the Subordinate Judge’s order, the suit of 
the pre-emptor plaintiff was dismissed. I 


think there can be no doubt that the order’ 
operates as a decree. It ought to have been 
appealed against. J agree with the view of 
the law which is taken m the case just re- 


‘ferred to and -this being so, I allow the pre- 


liminary objection and direct that this ap- 
plication for revision be -dismissed with costs. 
Application rejected. 


CALOUTTA HIGH COURT. 
Saconp Crvin Appgat No. 3949 or 1910. 

. January 15, 1914. - ks 
Present:——Justice Sir Asutosh Mookerjee, 
Kr., and Mr_Justice Beachcrott.- 
MANMATHA NATH MANDAL-— 
PLarntirr—A PeBLLANT 

_ versus 

KHIRODHAR GHOSH AND oruens— 

Darwxpaxyrs—Rasponpents. : 
Dnmitation Act (EX of 1908), Sch. I, Art. 44-5 
Guardian ond ward—Alisnation by mother as gum- 
dian—Oonsideration apphed for benefit of minor—Suit 
biought to set asde alienation more than three years 

after attainment of majoriuty—Limitation, 
While the plaintiff was an infant; his mother for 
legal necessity transferred certain pro 


belonging to the plaintiff to the defendant for valu- 


able consideration, The plaintiff brought a sult to set 
aside the conveyance and recover possession of the 
property, but he had attained majority more than 
three years before the institution of tho suit. It was 
found that there had been nd legal nooessity for the 
alienation, but the money had been in fact apphed 
for the plaintiff's benefit: < 

Geld, that the suit was barred by Article 44 of the 
Limitation Act, 1908. 

Sham Ohondra Dafadar v. Godadhar 
Oas. 877; 13 O. L. J. 277, followed. ` 

Unni v. Kunchi Amma, 14 H. 26 and Kamakshi 
Nayakan v. Ramasamı Nayakan, TM. L, J. 181, dis- 
santed from. - e / 

Ramauear’ v, Rahgubar Jati, 5 A. 490, A. W. N. 
(1883) 64, 

Artiule +4 of the Limitation Act apples to a case 
where the ali on has been made = i 


Mondal, 9 Ind. 


‘who hasnot boen appointed sa such by the Gnardians ` 


and Wards Aot or by a similar statutory provision. 
‘Appeal from the decree of the officiating . 


- 
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August 10th, 1910, reversing that of First 
Munaif of Basirhat dated February 28rd, 
1910. 

Babus Provash Chander Mitter and Sushil 
Modhab Mallick, for the Appellant. 

Babu Atul Krishna Roy, for the Respond- 
ent. : Re as 

JUDGMENT.—This is an appeal by the 
plaintiff ina suit to set aside a conveyance 
and to recover possession of immoveable pro- 
perty. On the, 30th November 1899, while . 
the plaintiff was an infant, hia mother, ‘for 
alleged legal necessity, transferred the dis- 
puted property to the defendants for valu- 
able consideration. The plaintiff commenced 
the present action on the 10th August 1909. 
It has been found that he attained majority 
more than three years before the institution 
of the suit. It has been found by the lower 
Appellate Court that although there was 4 
no legal necessity for the alenation by the 
mother of the plaintiff, yet the money had 
The 
Court thereupon expressed the opinion 
that if it was still open to the plaintiff 
to have: the sale ‘ast asido and to re- 
cover possession of the property, relief 
would be afforded to him only on terms, 
that 18, upon.a refund of the consideration 
money to the purchasers. But the Oonrts 
also held that the claim of the plaintiff 
to have the sale avoided was barred by 
limitation. i ‘ 

On the present appeal it has been argned 
on behalf of the plaintiff that this view is 
erroneous and that Article 44 of the second 
Scheflule to the Indian Limitation Act 
has no application. It has not been disputed 
that the decision of Sham Ohandra Dafadar 
v. Gadadhar Mandal (1), which is founded upon 
the decision of the Judicial Committee in Gnana- 
sambanda Pandora Sannadht v. Velu Pandaram 
(2) negatives the contention of the appellant, 
An endeavour has been made, however, t6 
question thé correctness of the view taken 
in Sham Chandra Dafadar v. Godadhar Mandal 
(1), and our attention has been invited to 
two decisons of the Madras High Oourt in the 
cases óf Unni v. Kuncht Amma (8)and Kamakshi 
Nayakan v. Ramasamsé Nayakan (4). These 

1) @ Ind, Oas. 377; 18 O. L. J. 277. 

Ga) 28 M. 27i, 4 OU W. N. 88% 27 L A. 69 10 AL L. 


J.. 
2 14 M. 26, . 
G A á . 


M. L, J. 181. 
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casea are clearly inconsistent with the deci- 
gion of the Judicial Committee in na- 
sambanda v. Velu Pandaram (2) and the 
Madras High Court has on this ground de- 
clined to follow them: [Stvavaderelu Pillay 
x. Ponnammal (5) which follows’ an ‘earlier 
-decision to the same effect in Madugula 
Latchiah v. Palle Mukkalinga OL Our atten- 
tion has also been invited to the case 
of Ramata v. Raghubar Jati(7). That case, 
however, is clearly distinguishable, becauso 
there it was alleged by the plamtiff that 
the porson who professed to act aa his 
guardian had no suthority to do so under 
the law to which he was subject. 
quently the cage was that of an alienation by 
‘an unauthorized i and is conse- 
quently similar to the decision of the Judicial 
Pommittee in the case of Mata Din v. Ahmad 
“Ali. (8) and tothe same effect is the deci- 
sion in Sardar Sah v. Haji (9). We, there- 
fore, adhere to the view taken in the 


case of Sham Ohundra-Dafadar v. Gadadhar ` 


‘Mondal (1). 

Tt has finally been contended that Article 
dA has no application to a case where, as 
here, the alienation has been made bys 
guardian who has not been appointed as 
such by the Guardians and Wards Act or 
by a similar statutory provision. We 
see no reason to adopt -this restricted view 
of the scope of Article 44 which is not 
justified by the- generality’ of the language 
used by the Legistature. - | 

The result is that the decree of the Sub- 
ordinate Judge is affirmed and this appeal dis- 
missed with coste. 


Appeal dirmi. 

(5) 15 Ind. Oas. 365; 22 M L. J. 404, 11 M. L, T. 
106; (1912) M W. N. 383. 

6) 80 M 893, 17 M L. J, 220, 2°M. L. 860. 

7) 5 A. 400, A. W. N. (1888) 64 

8) 18 Ind. Oas. 979, 34 A. 218; 16 O. W. N. 838, 11 
M. L. T. 145; (1912) M. W- N. 1887 9A L.J. 215; 15 
0. L. 4. 270, 14 Bam: L. B. 192; 15 O. 0. 49, 28 M. L. 
J. 6; 39 I. A. 49 (P CO). ‘ ` 
(8) 1 Ind Cas, 54 182 P. L. B 1908; 28 P. B 
19098; 170 P. W. B. 1908. 
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ALLAHABAD HIGH COURT. 
Civ. Rarerexor No. 550 or 1913. - 
March 8, 1914. 
_ Present:—Mr, Justice Chamier and_ 
Mr. Justice Piggott. 
GITA RAM AND OTHERS—DHFENDANTS— 
APPRLLANTS 
versus 
KIRPA RAM-— PLATNTIFI-— RRSPONDHNT. 
Civil Procedure Dode (Act F of 1908), 8. 100—Grart 
by Government of gouchar land uraga)— 
Inconsistent «nth general wishes “and well-bermg of 
comsuntty—Second appeal—Question of fact. 
Where the main question ina case was whether 
the grant of a certain gouchar or graxing land by the 


. decided by the first Appellate Court that it wos, a 


second appeal was not entertamed as the point 
decided was one of fact. 

Civil reference made under Rule 17 of 
the Rules and Orders of the Kumaon Divi- 
sion. 

Mr. Govind Prashad, for the Appellants. 

Dr. 8. O. Banerji, for the Respondent. ` 

ORDER.—This is a reference uhder Rule 
17 of the Rules and Orders relating to the 
Kumaon Division of 1894. The circum- 


` stances leading up to the reference are stated 


fully in the order and need not be repeated. 
Weare asked to give our opinion as td 
whether a second’appeal lay in this case to 
the Commissioner and if so, whether his 
decision is correct. Both parties before us 
‘admit that tho law is as stated in the 
reference. The main question for deci- 
sion in the case was whether or not» the 
grant of certain land by Mr. Stowell in 1911 
was inconsistent with the general wishes and 
well-being of the community. . The land is 
admitted to be gouchar or grasxing: land, 
There is a large quantity of other land in the 
village, part of which is, no doubt, available for 
grazing purposes but part js not available fos 
such purposes as it consists of rocky slopes. 


“The Assistant Collector seems to have been 


acquainted with the village in question, but 
he.was not prepared to hold that the grant of 
two small plota, measuwing together about 
‘two acres, to the defendant wonld affect the 
other villagers injuriously. On appeal the 
‘Deputy Commissioner, for given by 
him was, of opinion that there was enough to 
show that the grant was inconsistent with 
the general wishes and 

the community. He relied ðn the fact that 

= . gr ee : 


+ 


ell-being of, ’ 


-. and determined effort’ of 
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the amount of land guikable for graxing pur- 
poses in the viHage was ae the constant 
the villagers to 
resist any appropriation of it and lastly on 
the situation of the land itself and its proxi- 
mity to the abadi. It seems to us that the 


question which he decided was one of fact and 


that his decision ought not to have, been disg- 
turbed by the Commissioner in second sppeal. 
A point was taken in the memorandum of 
appeal to’ the Commissioner which was ad- 
missible under section 100 of the Code of 
Civil Procedure namely, that the matter was 
red judicata; but there were no materials on 
-the record for 'the decision of such a question 
and it does not appear to have been pressed. 
The other aronnds of appeal were not admis 
sible. 

Our answer to the reference is that the 
appeal should have been dismissed by the 
Commissioner when lie discovered that the 
plea of 16s judicata could not be substantiated. 
We see’ no reason why costs should not follow 
the event. 

Raference answered, 





CALCUTTA HIGH COURT. 
Raaurae Cervit ArreaL No. 557 or 1909. 
Appwats Nos. 101 & 188 oF 1911. 
Marth 17, 1914 
Present:—-Mr. Justice Fletcher and 

‘Mr. Justice Richardson 
Maharajadhiraja Sin BEJOY CHAND 
MAHATAP BAHADUR—Ptamrrire -- 

pala 


- AMULYA CHARAN MI MITRA AND ANOTHRH— 
Daranpanrs—REes8PoNDEATS. 

. Substitution—Suit inshiuted agama dead man—Sub- 

atilution of hsira of dafendant—Jurisdiction of Court. 


© The provisions as to the substitatian of the heirs of . 


a deceased defendant as parties to the suit in his 
place “apply only to cases where the ‘original defen- 
dant was alive at the date of the institùhon of the 
sult. 

Mohwan Chander Koondoo- v. Asim Gasse Chowkeedar, 
12 W. R. 45; 3 B.L BW 0. J.283 and Veerappa Chetty 
Tindal Ponnen, 81 M. 88 17 M. L. J, 56548 M LST. 
12, Talled. 

Appeal from the decree of the Third Sub- 
Judge of "Hooghly, dated September 15th, 
1909. -> 

FAOTS.—This i is a suit to recover 'ATroarg 
of rent. Orighally the defendant was one 
Hari Das Mitra, who was the recorded tenant 


t 


. plaintiff could not distinguish 


in respect to the tenures. On the 16th 


| June,1909 the plaintiff filed on application 


saying that Hari Das Mitra had died and 
praying that his heirs, his sons, might be 
substituted in his place on the record. This 
was done and summons - was served upon 
them. They appeared and contended that 
as their father who was the original defend- 
ant in the case had died long before the plaint 
was filed, the suit was void ab tntho and 
could not proceed, and further that under 
such circumstances the Court had no juris- 
diction to bring in the representatives of the 
deceased defendant upon the record as was 
done in the case. In support of this con- 
tention the case in Veerappa Ohetly v. Tindal 
Ponmen(1) was cited. The Court below said: 
“I think the oase is on all fours with the 
present one and the learned Pleader for the 
it from the 
present case except by saying that the one 
was a suit upon promissory notes and the 
present case is a suit for rent. The principle, 


- however, laid down in the case cited applies 


equally to both classes of suits. The learned 
Pleader for the plaintiff refers me to the case 
reported as Jogendra Nath Roy v. Nagendra 
NarasaNands(1) and to section 48 of the Oon- 
tract Act. But I think that neither of them 
has any application to the present case. 
Therefore, upon authority I must hold that 
this objection is fatal to the plaintiff's case”. 

The suit was dismiased with costs. The 
plaintiff appealed. 

Babu Basanta Kumar Bose (with him Babu 


“Sho osht Charan Mitra), for the Appellant. 
JUDGMENT 


Nos. 557 or 1909 awp-101 or 1911. 

-Fuerones J.—These are two appeals both 
by the Maharaja of Burdwan arising out of 
two suita brought by him for recovery of 
rent against the.tenants. The first suit was 
brought to recover the rent of 1812 to 
1315 B. 8. The Maharaja instituted that 
suit but after the institution, he found 
that he hed instituted it against aman who - 
was already dead and thereupon he 
applied to substitute the heira of the dead 
man on the record as defendants. The 
learned Judge of the Court below found 
that he was not entitled to doso and he 
relied npon éertaig anthoritiea—one of this 


alu 86; 17 M. T3; 051, 3 Mul. T. 12. 
11 C. W. N. 1028. 
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Court and another of the Madras High 
Court. In my opinion, the learned Subor- 
dinate Judge came to a correct conclusion 
when he found that the provisions as to 
the substitution of the heirs of a deceased 
defendant as parties to the suit in his 
place applied only to cases where the 
originai defendant was alive at the date 
of the institution of the suit. It seems to 
me that the case of Mohun Ohand Koondoo 
v. Asim Gasse Ohowkidar (3) and the case 
of Vesrappa Chetty v. Tindal Ponnen (1), 
are sufficient authorities to establish this. 
The learned Judge, therefore, in my opinion, 
came to a correct conclusion in the case out 
of which Appeal No. 557 of 1909 arises. 
That appeal, therefore, ‘fails and must be 
dismissed with costs. 
In the second case, namely, Appeal No. 
ə 101 of 19114, the facta appear to be these:— 
After the dismissal of the suit to: which 
Appeal No. 557 of 1909 relates, the 
Maharaja, first of all, preferred an appeal 
to this Court; that is, Appeal No. 557 of 
1909, and then he instituted another. suit 
against the defendants to recover the rent 
of the years 1818 to 1816. The learned 
. Judge came to the conclusion that the suit, 
‘so far as it related to the years 1313 - to 
1815, ought to be dismissed at present. 
What the Judge apparently meant was that 
the suit ought to be dismissed as it was 
not maintainable. In that view, I think 
the learned Judge went too- far, because 
under section 10, Civil Procedure Code, the 
duty of the learned Judge was to stay the 
proceedings until after the determination of 
Appeal No. 557 of 1909, and I am of 
opinion that on that ground, we ought to 
reyarse the decision of ‘the learned Subor- 
dinate Judge. Now that Appeal No. 557 of 
1909 has been disposed of, the suit to 
avhich the present appeal relates muat be sent 
bask to ‘the lower Oourt to be re-tried 
by the learned Subordinate Judge. Costa of 
this appeal and of the suit in the lower 
‘Court will abide the result of -the re-trial. 
` RIGHARDSON, J.—I agrees. 3 
No. 188 or 1911. 


Under the provisions of Order II, rule 6, 
Civil Procedure Oode, we direst the lower 
Court not to dispose of Zhe liability of the 4- 


{3) 12 W. Ẹ 45; 3 B. D. R A O. J. 283. 
s n 
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annas share of Hat Sandhya Basar until it 
disposes of the claim for -recovery of rent 
from the Mitra tenants and ‘it is only after 
it disposes of that matter, that it will proceed 
to consider and determine the liability of 
the various parties who now own the 4- 
annas share in the Basar as to in what 
shares or proportion they are liable to make 
good to the Maharaja the amount of the 
rent in arrears. 

Costa will abide the result of the decision 


in the lower Court. We assess the 
hearing-fee at two gold mohurs in this 
Case. 


The parties will be at liberty to adduce 


fresh evidence. 


0UDH JUDICIAL COMMISSIONER’S 
í OOUR 


T, 
Orvin Raviston APPLICATION No. 28 or 1918. 
- December 16, 1918. 
Present:—Mr. Lindsay, J. C. Š 
SOM NATH—Pianrrier—APPLicant 


| versus 
RAM BILAS AND orHans—DEraNpARTS— 
RespoxDENTs. 
(Act Y of 1908), O. XX, r. 18 
af 1906), a 6— 


ment, 
In cases of 
revenne, the 


ode of Civil Procedure does not ogn- 
tem: the passing of a final decree by the Civil 


- Court. It simply authorizes the Civil Court to de- 


clare the shares of the perties concerned and to 
give a direction to the Revenue Courts to give effect 
to its decree, and no further. ` 

The lower Court cannot add to the decree, of the- 


4 i e 


< apportionment of the share 


. 
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revision of the lower Oonrt’s order refusing to grant 
the relief claimed. ` y 

The time thus spent. by the decree-holder in 
seeking for the rolief undor tho said decres is allow- 
able to him under section & of the Limitation Act 
when he applies for a review. 


Application against the order af the Sub- 
a Judge, Bahraich, dated 8th February 

Babu Basdeo Lal, tor the Applicant. 

Mr. St. Q. Jackson, for the Respondents. 

JUDGMENT.—This is an application for 
revision of an order of the Subordinate Judge 
of Bahraich. It appears that’ by a judgment 
of this Court, dated the 28rd of October 1912, 
passed by Mr. Piggott, the Judicial Come 
missioner, it was declared that the plaintiff- 


applicant, Som Nath, was entitled to a 4-annas” 
. Bhare in certain properties which were speci- 


fied in paragraph 2 of the plaint. It seems 
to be admitted that these properties are pro- 
perties assessed to the payment of land re- 
venne. This being so any proceedings in 
connection with- partition of the property 
ought to be carried out by. a Revenue Oourt 
in accordance with the terms of section 54 of 
the Code of Civil Procedure. Order XX, rule 
18, sub-rule (1), lays down the form of a 
decree which should be passed for partition 
of property assessed to the payment of re- 
venue. Unfortunately it would appear that 
when the learned Judge of this Cotrt gave 
his judgment, the terms of thia rule were not 
sufficiently considered and it so happened 
thst a preliminary decree was drawn up, that 
is to say, a decree under the provisions of 
rule 18, sub-rule (2). So far as I can see the 
provisions of this sub-rule relate to properties 
other than properties assessed to the payment 
of revenue. Having given directions for the prè- 
peration of a preliminary decree, Mr. Piggott 
gave further directions that the question of the 
of Som’ Nath 
Was to be considered before a final decree was 
passed in the case. It seems that in pursu- 
ance of this direction Bom Nath, the plaintiff, 
went to the Court of first instance (the Oourt 
of the Subordinate Jndge of Bahraich) and 
endeavoured to have* some sort `of a final 
decree prepared which would enable him to 
have partition effected. The Subordinate 
Judge has rejected this application and it ap- 
pears to me after a careful consideration 
of the law on the subject that there is no 


fault to be found with the order of the Sub- -_ 
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ordinate Judge. The nature of the case is such 
that the Code does not contemplate the prepara- 
tion of any final decree. On the other hand ib 
contemplates the passing of a decree declar- 
ing the righta of the parties interested in 


.the joint property and further containing a 


direction for the partition or separation to 
be made by the Collector in accordance with 
the declaration under section 54 of the Code 
of Oivil Procedure. I think the Subordinate 
Judge was right in boldi that he was 
unable to add to the decree of this Courts 
direction which had been omitted, and for 
these reasons I consider that the order of 
the Court below must be maintained. On 
the other hand, it seems to ms to be 
necessary to do something in, the interest of 
this plaintiff-applicant who has been granted 
a decree by this Court to which effect ought 
to. be given, if possible. I have considered ¢ 
how this result can be obtajned and I think 
the proper course for the, plaintrff-applicant 
is to make a formal application to this Court 
for review of Mr. Piggdtt’a judgment. It 
is-conceded on both sides that the decree 
passed by the Court isa decree’ notin the 


proper form and that there is a case for ~ 
review. The apparent obstacle in- the way / 


of making such an application is the fact/ 
that an application for review must be made 
within ninety days from the date of the 
judgment review of which is sought. How- 
ever it seams to me that ina case like the 
present the applicant ought to be given the 
benefit of section 5 of the Limitation Att. 
He has, I think, shown sufficient cause why 
thesapplication could not have been made at 
an earlier date, for the whole source of the 
trouble in this case is the incorrect form of 
the decree which was passed in thjs Court: 
I must dismisa this application with costs to 
the opposite party; but if Mr. Basdeo Lal 
who appears on behalf of the applicant will 
put a formal application for review of Mr. 
Piggott’s judgment, I shall entertain the 
application as being within time and proceed 
to have the decree and judgment so altered 
as to give him the relief to which I think he 
is entitled. 4 
i Application rejected, 


4 


/ 


t 
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MUHAMMAD RAZA t. Musammat BAREA. SUBHAG SINGH V., RAGUMANDAN SINGA. 

OUDH JUDICIAL COMMISSIONER'S to have the ex parts decree set ‘aside the Munsif 
OOURT. acted contrary to law in dismissing the suit as‘- 

Orvit Rayisiox Appiication No. 107 or 1913. against Musammat Barka, the first defendant, 
January 20, 1914. who made no such application. This. conten- | 

Present:—Mr. Lindsay, J. 0. tion cannot, I think, be maintained in view of 

MUHAMMAD RAZA—Prapertyy— ` the proviso to Order IX, rule 18, which lays 

APPLICANT . down that where the decree isof sucha 

versus nature that it cannot ba set aside as against 

Musammat BARK _A—Darsnpant— each defendant (that.is the defendant who 

RBSPOKDAKT, i applies ta have the case re-instituted) only; 


Givi Procedure Code (Act ¥ of 1908), O. IX, r. 18— it may be set aside as against all or any of 
i Ex parte decres agasst debtor and his surety—Sweety anch defendanta also. In my opinion this 
© applying f i ætling aside of decree—Decres set h : he Munsif 
aside against bot - proviso isample authority for the h 
An es parte a chan a debtor and his-surety todo what he did. I dismiss this “eppHeation 
he tho pronio ko Order IX, rule 1 with costs. 
Procedure Codo, be set asido against both cation rejected 
them on the application of the surety alone. ` Apple 


Application against the order of the 
Munsif, Ramasanchighat exercising Small 
y Cause Oourt powers, dated 14th July-1918. 


Babu Lachman Das, for the Applicant. 


JUDGMENT.—-This is an application under ALLAHABAD HIGH COURT. 
section 25 of the Provincial Small Cause FIRST APPBAL FROM Onpwn-No. 140 oF 1913. 
Courta Act by which the applicant asks me to > March 26, 1914. | 
interfere with a decree of the. Munsif -of Presént:—Mr. Justice Rafique and 
Ramsanehighat sitting in the exercise of his Mr. Justice Piggott. 

. Small Cause Court jurisdiction, The facts SUBHAG BINGH—APPELLANT 
may be briefly stated as follows: The plaintiff versus 


brought a suit-to recover Re. 49-4 alleged to RAGUNANDAN SINGH—Opposira Party, - 
be due in respect.ofa loan. The two defènd- cling Ne e A Na 
ants in the case were Musammat- Barka and er inadmenbie, 

her husband, Pancham Pasi. The case sət ` The aa sai Girdawar Kanwngo do avons ot ihe 
out inthe plaint was thatthe money had appointment ofa oertain person as guardian 6 
been advanced to Barka and that Pancham,.- pereon and property of e minor is inadmissible in eri- 


dence therefore, cannot be the besis of a Court’ 
the second defendant, had stood surety. When order at san apa j 4 


the case first came before the Oourt it was First appeal from an order of the District 
decreed ox parte, An application was*then Judge of Ghazipur, dated 12th April 1913. 
made by the second defendant, Pancham, to Mr. M. E. Agarwala (with him Mr. Haran 
have the ex.parte decree set aside. This dan Prasad), for the Appellant. - 
application was accepted and the case was taken The Hon’ bla Dr. Tej Bahadur Baars (with 
up de novo. The Munsif after hearing the ap- him Mr. Ramakant Malviya), for the Re- 
plicant’s witnesses again came to the conclusion spondent. 

that the evidence was unreliable and that JUDGMENT—This is an appeal ungar. 
the loan had not been proved. It would Act VIO of 1890 from an order passed by 
appear from the statements of those witnesses the learned District Judge of Ghaxipur 
that they were making outa case for the appointing one Raghunandan Singh as 
plaintif which was not made ontin the guardian of the person and property. of 
plaint. “However that may be, the Munsif hig minor son-in-law, named Padam Deo 
came tothe conclusion that there was no Narain Singh. 

reliable evidence before him on which he It appears: that in addition to Baghu- 
could pass a decree either against Pan- nandan Singh there were tivo,other persons 
cham or against Musammat Barka. It is who moved the lower Oourt for their ap- 
contended that inaamfich as Pancham, the ointment viz, Har Shankar Singh and: 
second defendant, slong made the application Babu Subhag Singh. Har Shankar described 
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himself ag the maternal grandfather and 
Subhag Singh described himself as the 
paternal tncle of the minor. 

The learned Judge; as appears from the 
serial ordet dated February 21st, 1913, asked 
the.Collector of the district whether he 
was inclined to take the property. of the 
winor under the management of the Court 
‘of Wards and if not, to say which one of the 


` three persons, vis., Raghunandan Singh, Har 


4 


Shankar Singh and Subhag Singh, was the 
fittest person for appointment as guardian 
of the person and property of the minor. 
A report was presumably called for by the 
Oollector from the Girdawar Kanungo who 


reported in favour of Raghunandan Singh.’ 


On the receipt of that report and without 
taking any further evidence in the case, 
the learned Judge appointed Raglunandan 
Singh as guardian and rejected the prayers 
of the other two persons. Subbag Singh 
has come up in appeal to this Court. He 
contends that the report of the Kanungo 
cannot be treated in law as evidence in the 
caso and that the learned Judge should have 
called upon the different claimanta’to give 
evidence and should have decided on that 
evidence. We think that this contention 
is well-founded and we, therefore, set 
aside the order of the learned Judge 
under appeal and direct him to di 
of the applications and objections of the three 
ns Yhmed above according to law. 
‘he costa of this appeal, including fees 
on the higher scale, shell abide the event. 
Appeal allowed. 


` 


| aa ONGBAE 
COURT. 


* Saconp CIVIL APPRAL No. 116 or 1912. 
June 28, 1912. 
Present:—Mr. ‘Lindsay; J. 0. 
RAZAWAND SINGH axD OTHERS— 

ee eee % 


DUKCHHOR (anon) AND OTHWRE— 
PLAINTIFFS——-RaSPORDENTS. 

* Limitation Act (EX of 1008), Boh. I, Arts. 10 and 
| 20—Pre-emption—Second, purchaser property 
sought to be “pre-empted, limiialion às against—Cawes 
df action and ‘reliaf agasnst vendes’s asaignes-—Declata- 


6> 


INDIAN CASES. 


‘Courts below rej 


4 


[1914 


tory awit, zuit against scond purchaser to be regarded 
eae acti agains: firs and second purchaseia, distinc- 
“sought to be impeached”, moaning 


‘Where tho first purchaser sells property to a 
second purchaser before the filmg of e pre-emption 
mit and the suit against the former is filed within 
one year of the date of the original sale bat the latter 
is subsequently impleaded asa defendant after tho 
said period, the suit as against the latter is governed 
not by Article 10 but by Article 120, Schedule I, “of 
the Limitation Act, that 1s to say, the limitation as 
ee ee is mx years, For the 
uit against him is in effect a suit for declaration 
thatthe pre-emptor is not affected by the re-sale and 
that the second purchaser shall be bound by the 
decree which would ultimately be passed between 
the original parties to the suit upon a final adjudica- 
tion by a Pee 

Karam Dad v. Ah Muhammad, 18 Ind Oas. 70; 31 
P. R. 1018, 28 P. W. R. 1918; 61 P. L. B. 1913, fol- 
lowed. 

Nabi Bakhsh v Fakir Muhammad, 25 P, E. 1008; 
T4 P L.B, 18008and Raushan v. Makhan, 106 P. R. 1007 
75 P L. B. 1908, dissented from. 


(A 
Appeal from the decree of the District 
Judge, Fyzabad, dated 4th January 1912, ` 


upholding that of the Munsif, Fyzabad, dated 
lst A. 1911. 

Mr. 

Babu Nripendo Nath Da, for the Re- 
spondents. 

JUDGMENT. —The KA 
in this appeal is one of limitation. 
are as follows:—One Jagmohan owned an 
cight-annas share ina certdin mahal which 
he sold to his wife by a deed executed on the 
29th of January 1910 for & sum of Rs. 400. 
On the 15th of October 1910 Jagmohan’s 
wife sold the farme ptoperty to Raszawand 
Singh and othets, who are defendants-appel- 
lantg here, for a sum of Rs. 1,000. The 


` respondent-plaintiff, Dukchhor, brought ‘a 


suit on the 26th of January 1911 to enforce 
his right of pte-emption alleging that he 
being 8 co-sharer in the mahal had a prefer- 
ential right to acquire the property over 
‘Jagmohan’s wife who was nota co-sharer, 
The appellants in this case were not made 
defendants until the 7th of March 1911, and 
then the plea was raised that the anit was 


barred by limitation under Article 10 of the 


first Schedule to the Limitation Act, that is to 
say, these defendants claimed that the ‘same 
limitation applied to the case against them 
as to the cage -against the first purchaser, 
namely, the wife of Jagmohan. Both ‘the 
this plea which is now 
appoal. There is po 
Cgutt, but the 


again in secon 
atithority on 'the ‘point in ‘this 


uhammad: Wasim, for the Appellanta. - 


involved 4 
The facts : 
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- learned Counsel- for the appellants relied 
strongly on two rulings of the Punjab Chief 
Oourt in cases similar to the present one. 
Those cases are Nabi Bakhsh v.“ Fakir 
Muhammad (1) and Raushan v., Makhan (2). 
No doubt, they both support the contention 
put forward by the appellants, namely, that 
unless the second purchaser of the property 
sought to be pre-empted is impleaded in the 
suit for pre-amption within the period 
prescribed by Article 10 the claim is -beyond 
time. However, Counsel for the respondents 
has produced a later ruling of the same 
Court, Karam Dad v. Aly Muhammad (8), a 
decision of a Full Bench of the Chief Court 
which has reversed the two rulings just 
mentioned. The view taken: by the Chief 
Oourt now is that as regards the second 
purchaser the suit is not governed by Article 
10 but by Article 120, that is to say, limita- 
tion is six years. It is obvious that the suit 
against the second purchaser is in its nature 
distinct from that brought to enforce the 
right of pre-emption against the first pur- 
chasér. The latter is a suit to which Article 
10 indisputably applies and .the cause’ of 
action accruing tothe plaintiff arises in 8 
case like the present out of sale by a -co- 
sharer to.a third person ds against whom the 
plaintiff claims a preferential right to acquire 
the property. This is the sale “sought to 
be impeached” (to quote the language of 
Article 10) and once such a sale has taken 
place the cause of action is complete and 
cannot, so far aa the plaintiff is concerned, 
be affected by ‘further dealings with the 


property on the part of the first purchaser. ' 


Tf the plaintiff has a good causo of action the 
right which the decree gives him is a right 
to have the property delivered to-him by 
the purchaser on‘ payment into Court of 
the pre-emption money, and so where there 
has been no second transfer of the property 
during the period of limitation, the plaintiff 
cap obtain complete relief by a suit brought 
against the purchaser within the period pres- 
cribed by Article 10. ‘ 

Bpt where, as in the present case, the first 
purchaser has sold the property within that 
period and parted with possession, if is clear 


2) 106 P. R. 1907; 75 P. L. R. 19008. 

3) 18 Ind. Osa. 70; 81 P. B. 1918; 28 P. W. E. 
1013; 61 P. L. R. 1918, ° . 
e 


Gi P. B. 1008; 74 P. L. R. 1908. 
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' the plaintiff cannot come by the full measure 


of his rights by proceeding only against the 
first purchaser. The latter is not in posses- 
sion of the property, the second purchaser 
is, and hè cannot be made to vacate under 
decree to which he is not a party. : 

But the second purchaser may be implead- 
ed as a defendant if the plaintiff can show 
a cause of action against him—which need 
not necessarily be the same cause of action 
which he has against the first purchaser. 
Indeed as the second purchaser is no party 
to the salo which gave the plaintiff the right 
to sue for pre-emption, the cayse of actign 
against him cannot be the same as against 
the first purchaser. What canse of action 
then can the plaintiff set .up against the 
second purchaser, and what relief can he 
claim against him? É | 

He can allege that as the first purchaser 
acqnired only a defeasible title under . his 
purchase—a title which might be divested 
by a successful suit brought within the Jimi- 
tation provided by Article 10—so the second 
purchaser coujd not acquire any higher title 


from his- vendor snd holds the property , 


subject to the plaintiff's claim to acquire it 
under his right of pre-emptjon against the 
first purchaser. 


In short, as is observed by the learned . 


Judges of the Punjab Chief Oourt in the 
Full Bench -ruling above -cited, the suit | 
against the second purchaser is in effect a 
snit fora declaration that the pre-emptor 
plaintiff is ‘not affected by the re-sale and 
that the second purchaser shall be bound | 
by the decree which would ultimately be 
passed between the original parties to the 
suit upon a final adjudication by the Oonurt - 
on the merits of the claim. In this .view 
limitation as against the second purchaser 
is that provided for declaratory suite, namely, 
aix years under Article 120 of the first 
Schedule to the Limitation Act. To take 
any other view would, ss stated in ethe , 
judgment referred to, involve @ serions 
miscarriage of justice and would prevent 
Courts of Law from enforcing righta of pre- 
emption. 

I agree, therefore, ‘with the Oourta below 
(though not for the same reasons) that this 
guit was not barred by Article 10. , 5 A 

The appeal fails and is dismjased with costa. 


a 


“A 


. their 


u8 ” . 
__MOHBHMAD HOSAIN 0, HIRAMAN RAUT. 
CALCUTTA HIGH. COURT. 


BRooxp Orvis Appaans Nos. 2881 ann 3577 
- 70.3584 ox 1911. 
D April 28, 1914, 
Present: —Mr. Justice Mallick, 
Sheikh MOHAMED HOSAIN. — PLATHTINE—— 
APPULLANT > 


. vernis 
HIRAMAN RAUT—Darmsnar— . 
Bengal ot CYT of 18865), oe. 00,108 
Tenanty Act o » of 

aom oead appeal—Suit by lemeb—Plsa that 
rent paid to lesmor—0 claim to land vie 
iss—Plsa that plaintif benamidar, whether avail- 
abla to acer Tr AA intii registered under Land 
Registration Act of 1 
In a suit for rent, where the plaintiff is œ lessee and 
the tenant-defendant claims to pay rent not a the 

laintjf? but to his lessor, there isa question af title 
Petwaon partiès having conflicting claims to the land 
on. the ground that in such a case both 
claiming to be tenanta of the same degree under tho 
same person. But if the plaintiff is a mere mort- 
gageo, then there cannot be oonfilcting clatms as to 
ve interests in the land between the 
plaintiff and the defendant. 

Obiter dictum:—Where the plaintiff is registered 
under the Land Registration Act as proprietor or 
mortgagee, it is not open to the defendant to take 
the plos that the plaintiff is e benamidor and, thare- 
fore, not entitled to get rent from the defendant, 


Appeals- from the decrees of the District 
Judge of Mozaffarpore, dated July 25th, 1911: 
affirming those of the Munsif of Sitamarhi, 
dated April 18th, 1911. 

Babus Baldeo Narain Singhand Jyotish 


‘Ohandra Sarkar, for the Appellant. 


Babn Ohandra Sekhar Banerjee, for the 
Respondent.- 

JUDGMENT.—In these suita the plaint- 
iff claims to be a lessee under one Baijnath 
and snes the defendants for rent. The defend- 
ants plead that the plaintiff is a mere 
benamtdar and that. they have paid the 
rent to Baij Nath. In the Oourt of first 
instance the lease was not produced, but in 
the lower Appellate Oourt it seems tq have 

admitted that the plaintiff was a 
mortgagee registered under section 44 of 
the Land Registration Act. A preliminary 
point arises as to whether the value of the 
suits being less than Re. 100, a second appeal 
js not barred by sectior? 153, Bengal Tenancy 
Act. This turns upon the question whether 
the decree decides a question of title 
between parties having conflicting claims 
tħereto.® This provision appears to haye 


been for the first time introduced into ony < 
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Tenancy tas ge section 153, Act X of 1859, 
and has given riseto a great conflict of 
decisions. But it seems to be settled law. 
that when the plaintiff is a lessee and the 
tenant-defendant claims to pay rent not to 
plaintiff but to his lessor, there is a question 
of title between" parties having conflicting 
claims thereto on the grotnd thatin such 
s® case both parties are claiming to be 
tenants of the same degree under the same 
person: In the present case the plaintiff 
does not produce his lease and all that we 
know about his status is that the lower 
Appellate Court speaks of him'‘as a regis- 
tered mortgagee. It is urged that the 
plaintiff is a sarpeshgidar. Tho Land 
Registration Record - shows him to be ao, 
but accepting the fact, though there is no 
finding in either Oourt upon the point, it 
does not follow that because he is a sar- 


peshgidar he is necessarily a lessee. It has 


not been shown that the contract was merely ` 


for the cultivation of the land and not for 
security for money advanced. Having 
regard to the statement. of the lower 
Appellate Oourt I think I am bound to 
hold that the plaintiff was a mere mortgages. 
This being so, there cannot be conflicting 
claims as to their respective interests in the 
land between plaintiff and defendant and I 


- hold that no second appeal lies. 


On the merite, I think, the plaintiff has a 
good case. Both the lewer Courts have 
dismissed his claim onthe ground that the 
defendanta have established ‘that the plaint- 
iff was a mere benamidar under section 
60 of the Bengal Tenancy Act. It is, in my 
opinidh, not open to the defendants to take 
such a plea. They are bound to pay rent to 
the plaintiff till his name is removed from the 
Collectorate Register. Some attempt was 
made to-rely upon Girish Ohandra Ohongdar v. 
Satish Ohandra Sarkar (1), because in a claim 
case relating to the property in suit the plain- 
tiffs mortgage-was found to be collusive and 
his claim was dismissed. The olaim cane, 
however, only decided a question of posseasion 
and the principle laid down in Girish Chandra 
Ohongdar v. Satish Ohandra Sarkar (1) does 
not apply. The plaintiff next relies upon 
Durga Das Hasra v. Samash Akon (2), in 
which it was held that -where the Wa an 


(1) 18 0, W. N. oas. E l 
294 0. W. N. 006, bs 
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‘proprietor was proved to have been out of 
3 possession he could not claim rent. This 
: case is not reported inthe Indian Law Re- 
portas and in the “Oalontta’ Weekly Notes” 
report the facta are not very clearly set out. 
I hesitate to follow the ruling in deciding 
the present case. But as Ihave already 
observed, the appeals fail on the pre- 
liminary ground and mist be dismissed 
with costa. The appellant has also taken 
the precaution to obtain a Rule in respect of 
each case, which will be forthwith put up 
before the Bench having jurisdiction to deal 
with the same. 
Appeal dismissed. 


N 


OUDH JUDIOLAL OOMMISSIONER'S 
OOURT. 
One Rwvisiox APPLIOATION No. 198 or 1913. 
March 18, 1914. 

Presené:—Mr. Lindsay, J. O. 

- Tax DEPUTY COMMISSIONER, 

BAHRAIOH, ron JAGTAPUR ESTATE 
Dacrwa-HOLDBR—APPLICANT 


VELTS 
RAJÀ RAM AND OTHARS— JUDGMANT-DHBTORS 
RasPox Dans. 
Oudh  Oivil~ Digest (1912), r. 24—Plaind 


< or. application, admission of—Preseaiation of plaint 
or application, date af, not coinciding with that on 
whioh Oourt-fee labels are purchassd— Munsarim, duty 


WE interpret rule 24 of the Oudh Civil Digest as 
meaning that no plaint or application can be received 
in Court unless the Oourt-fee which is on the plaint 
or application has been purchased on the date on” 
which the presentation is made, is entirely trronsous. 
In such cases, simply e proper note the actual 
date of mtation should be made on the Oourt-fee- 
labela and the plaint or application ought then to be 
admitted. > 


Application for revision against the order 
- of the Subordinate Judge, Bahraich, dated lat 
November 1918. 

Babu Nagindra Nath Ghoshal, for the 
Applicant. . 
JUDGMENT.—This i is an “apalioation for 
revision of an order of the Subordinate Judge 
of Bahraich. It appears that Mr. Gupta, the 
Government Pleader of Bahraich, presented 
an application in the Subordinate Judge’s 
Oourt for execution of a decree obtained in 
favour of the Oourt of Wards, The applica- 
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tion was lodged in Court on the lst of 
November 1913. It bore a Court-fee stamp 
of eight annas and onthe face of this 
Oourt-fee stamp is recorded a memorandum 
which shows that the stamp was bought 
by Mr. Gupta on the 15th of October. Under 
rule 24 of the Oudh Civil Digest itis the 
duty of the Munsarim of the Court to see 
that the actual date of presentation ofa 
plaint is entered both upon the plaint itself 
and upon the labels on the plaint and that 
no post-dating is permitted. We may assume 
for the purpose of this case that the expression 

‘plaint” in this rule includes an application 
for execution of decree.- It would: seem that 


the Subordinate Judge refused to entertain - 


the application becanse the Court-fee stamp 
was not purchased on the actual date of the 
presentation of the application. I am informed 
by the learned Government Pleader, who 
appears: to support this application, that 
Mr. Gupta offered to write across the 
Court-fee label the date on which he was 
presenting the application in Court, but he 


was not permitted to do ao because of ‘the inter- ' 


pretation put upon the rule by the Subordinate ` 
Judge. ‘The Subordinate Judge refers 
in, his order to some circular letter issued 
by the District Judge. All I have got to 
in this connection is that if the 
District Judge has anywhere laid down 
that no plaint or application can be received 
in Court unless the Court-fee which is on the 
plaint or application has been purchased on 
the date on which‘ the presentation ia mado, 
his interpretation of rule 24 of the Oudh 
Civil Digest is entirely erroneous. The 
Subordinate Judge was wrong in rejecting 
this application for execution. I, therefore, 
set aside his order and direct that the case 
be sent down ‘to him’ and that after the 
proper note has been made upon the Oourt-fee 
label the 
deal with the case according to law. No 


order.as to costs. 
` Application accegied., < 


Subordinate Judge do proceed to | 
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MADRAS HIGH COURT. 
Seooap Orin APPHALS Nos. 892 ro 912 ARD 
914 To 922 or 1911. 

January 28, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 

Mr.- Justice Spencer. R 
V. MUTHUKUMARA CHETTY—. 
PLAINTIPE— APPATLANT 
versus 
ANTHONY UDAYAN AND oTHars— 
DEFaNDANTS—RBSPONDENTS. 

Himdu Lato—Grant by semindar im favour tf mfe 
and minor son—Oonstruotion of grant-—Lease by mfe 
for fifteen yeoara—Death of «wife—Grantor suing 
to ast ande lease—Validity of lease—Lease not void but 
only vordable—Lease of melvarum right only—Reduc- 
tion tato possession unnecessary to claim rent. 

A ersonted s settlement deed in favour of his wife 
B and his minor son O inthe following terms “I 
have given to the sald Madurambal Rajayoe this day 
for herself and the other person aforeasid (that is, the 
minor son) and left in her enjoyment the padldingi, 

ens and other immoveable properties. 

have given to the said Madurambal Raj yee for the 
said two persons for the maintenance, and 
other expenses of the said Medarambal: Rajayee and A 
Ba ” There was no provision in the docu- 
ment to show that B was to be a mere agent but it 
waa provided that after B, O shall enjoy all the said 

- villages. B before her death executed a lease for fifteen 
years in favour of D. A sued after Bs death to avoid 
the lease and D sued for an injunction. A's sult was 
dismissed for default and D's was withdrawn. D sued 
the tenants for rent: 


Heald, (1) that the grant was to both Band O and 
thet B was to hold possession on behalf of her- 
self and her son O, and that both the mother and the 
son. were created tenants-in-common during the lfe- 
#ime of the mother, after which the son was to hold 
the whole; 

Raglakhi Dabia v. Gokul Chandra Chowdhry, 1 
L A. 200; 8 B. L. B. (P. 09 E, 12 W. R. (P. 0) Hr 
- 20 Eng. . 529, 

(2) that Cho som did obtain an entate-in tho property 
under the 

(8) that the grant was for the maintenance of the 
grantees and that the enjoyment of the property was 
not restricted to the grantees personally. 

Munuam Naide v. Ammani Ammal, 15 M. L, J. 7; 
| Diwali v. Apaji Gamsah, 10 B. 842; Rares Annapurni 
` Nachar v. Swaminathan Chetty, 6 Ind. Cas. 430, 8 M. 
L. T. 108; (1910) M. W. N, 505; 20 M. L. J. 788, 34 
M. 7; Chamarw Sahu v. Soma Koer, 11 Ind. Cas. 

e Pl 140. L. J. 808, 16 0. W. N. 098; Ramsmoar Singh 
«vy. Jibender Hngh, 82 O. 688,090. W. N. 567, Balaji 

J. Rahalkar v. Narayan Bhat, 3 B. E. O. B A. O. J: 
geire N 

(4) that B became the guardian of O under the 
` pòttloment-deed with respect to the 
prised in it and as such guardigy had every right to 
deal with her son’s estate; 

(5) that a lease executed by a guardian beyond his 

e powers is not vold altogether against the minor 4 but is 
only Foldable by him; 
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“Kuldip Singh v. Khetrani Koer, 25 O. ar 2: a 
W N. 468, Gri Bhagwat Singh v. Ram Jaion, 6 

Cas 587; 7 A. L. J. 406, referred to. 

(8) that A, as the natural guardian, could not seb 
aside the lease by mere repudiation at his own 


JASES, 


oe ee 4 dearse 


of Court. 


Ros d. Parry v. Hodgson, 2 Wilson 129, 05 B. R. 725, 
Prosowna Nath Roy Chowdhry v. ones Begum, 
4 .C. 528; 8 O. L. B. 801, Sham Chandra Dafadar v, 
Godadhar Handal, 9 Ind. Oas. 377) 13 0. L. J. 277 
Abdul Rahman v. Sukhdayal Singh, 28 A. 90, A. W. 
N. (1006) 176, 2 A. L. J. 507; Bacham Singh v. Kamta 
Pershad, 6 Ind Oas. 585, 82 A. 892; 7. A. L. J. 387, 
referred to, 

Second appeals against the decrees of the 
District Court of Tanjore in Appeals Nuits 
Nos. 216 and 385, 220 and 388, 222, 228 and 
340, 224 and 841, 234 to 246, 248 to 250, 258 
to 257, and 329 to 882 of 1910, preferred 
against those of the Deputy . Collector 
of the Tanjore Division, in 9 Suite 
Nas. 188, 188,190 to 192, 221 to 288, 291, 
298, 297, 808, 806, 311, 315 and 816 of 1909 
and 109 to 111 and 118 of 1908, respectively. 

Mr. T. R. Venkatrama Pastri, for the Ape 
pellatit. 


Mr. G. Krishnanwami Atyar, for the Re- 
_pondenta. 


These second eer coming on for hear- 
ing on the 28rd September 1912 and having 
stood over for consideration till 27th Sep- 
tember 1912, the Court (Sundara Aiyar 


and Sadasiva -Aiyar, JJ.,) delivered the 
following 
JUDGMENT.—Those second appeala 


arise out of suits instituted by the plaintiff 


against a number of ryxs for rent of certain. 


lands leased to them. The eomendar of 
Ghandarvakota made a grant of these lands 
as well as of certain other properties evi- 
denced by Exhibit N in the case. “The grant 
(which wasin 1901). was in favour of two 
persons, his wife Madurambal and his minor 
son. Madurambal executed a lease, Exhibit 
I, in 1906 for a period of 15 years to the 
plaintiff in these suits. She died within a 


few months after the exeéution of the lease. - 


Disputes aroge on her death between her hts 
band, the semindar, who purported to, act ‘on 
behalf of his minor son, and the plaintiff, 
There were criminal proceedings which were 
followed by two suits, one of them by the 
somindar on behalf of hia son to set aside the 
lease and the other by the lessee to restrain 
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the semindar from interfering with his enjoy- 
ment under the lease. The former suit was 
dismissed in consequence of the semindar’s 
default in obeying nn order of the Court to 
appear personally. The latter suit wag with- 
_ drawn by the plaintiff in consequence of- the 
dismissal of the semindar’s suit. The pro- 
priety of the tlismissal is, we understand, now 
before this Court in a revision petition. The 
present suits for rent by the lessee under 
Exhibit I are resisted by the ryots, the minor 
grantee under Exhibit I not being a party. 

Most of the contentions on which the resist- 
ance ia based depend on the construction of 
`~ the grant Exhibit N. These contentions may 
be briefly stated as follows :— 


(1) That the document created no right at 
all in the lands in favour of Madurambal or 
her son but only conferred rights of manage- 

ent on the former with the right to appro- 

riste the incomes for defraying the expenses 
of her own maintenance and the maintenance 
and education of her son ; 

(2) that even if any estate in the properties, 
the subject-matter of the grant, waa created 
in favour of Madurambal, none was created in 
favour of the son till the déath of Madn- 
rambal ; 

_ (3) that according to the terms of the 

grant, the enjoyment of the property trans- 
ferred was restricted to Madurambal and her 
gon personally and, therefore, Madurambal had 
no right to make aby transfer by way of learé 
in favour of the plaintiff ; 

(4) that the lease is void. apart. from the 
previous contention, on the ground that the 
grant expressly provides that the grantees 
should have no power of alienation by sale, 
mortgage or otherwise ; 

(5) that Madurambal’s right in the pro- 
perty ceased on her death and that she had 
no power to make s leass which would enure 
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` beyond her life-time and that ‘she was not’ 


appointed the guardian of her sor by the 
grant ; 

(6). ‘that, even assuming she was nee gous 
guardian, ‘all leases executed by her fora 
period which would extend beyond the time 
of the son’s minority must. be. regarded as 
void and at any rate would not last beyond 
the minority of the son ; 

(7) that, even ifa lease intended to last 
beyond the period of minority could be regard- 


ed as not altogether void, the lease in question 
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Was injurious to the interests of the minor 
and could not be, upheld ; and 

(8) that Exhibit I is not merely a lease 
but also a mortgage and as A mortgage is 
expressly forbidden by the terms of Exhibit 
N, Exhibit I must be held to be beyond the 
powers of Madurambal. 4 


“In the view we take in the case, it will not be 
necessary to deal with some of these conten- 
tious. The first question for decision is whether 
Exhibit N merely conferred upon Madurambal 
the right to manage the properties included 
in it and did not create any estate in favour 
of either the wife or the son. On this point 
we are unable to entertain any doubt that the 
document cannot be regaried as merely creat- 
ing a right of management in favour of 
Madurambal. The instrument is called a 
settlement deed executed in favour of Madu- 
rambal and the minor Rajagopalan. It 

states: “I have given to the said Madurambel 
Rajayees this day for herself and the other 
person aforesaid (that is, the minor.son) and 
left in her enjoyment the buildings, gardens 
and other - immoveeble properties of the 
undermentioned villages worth Rs. 50,000," 
and again it says: “ I have given to the said 
Madurambal Rajayee for the said two persona 
for the maintenance, clothing and other 
expenses of the said Madurambal aetna 
and.. ; 

. Rajagopalan”. “There | are no y clauson 
in the. instrument conflicting with the prima 
faots interpretation to be put onthe clausea 
mentioned above, namely, that there was a 
grant of the lands. The provision regarding 
the exchange of pattasand muchilikas and 
the collection.of ki by Madnrambal was 


“only intended to remove any doubts as to her 


power under Act VIII of 1865 to enforce 
payment of rent against the tenanta.: There 
is nota word in the document which would 
show that she was to be a mere agent or was, 
to occupy 8 position analogous to that.of ar 
agent. There isa further provision that after 
the life-time of the said Madurambal, the said 
Rajagopalan shall enjoy all the aaid villages. 

Therecan be no doubt that Rajagopalan obtain- 

ed ander the instrument anh estate which would 
last for bis life. It is not necessary for the 
decision of this case to express an opinion 
on the question whether Rajagopalan obtained 
an absolute estate under Exhibit N. That 


question may never arise for decision and if jt: 
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ahould, it would probably arise not between 
him and any of the parties to this suit, but 
between him and some other descendant of 
_ the semindar. We, therefore, abstain from 
giving any opinionon the question.- The 
view taken by the District- Judge on the 
< point discussed above is not quite clear. He 
finds definitely that the grantees did not 
obtain an absolute estate but only a limited 
estate, but i in one portion of his judgment he 
says: “The, arrangement contemplated by 
Exhibit N appears to have been very similar 
to that-in the case reported as Rajlakhi 
Dobia v. Gokul Ohantra Ohowdhry (1), which 
was held‘not to oreste any absolute interest 
but only 8 trast for the management 
of the property fora particular purpose.” 
But in the nert sentence the opinion he ex- 
presses is that Exhibit N did not create any 
absolute interest in favour of Rajayee and 
her son. -We do not think that the District 
Judge really intended to hold, as was argued 
for the respondent, that no estate or right 
in the property was created at all by Exhibit 
N. In thecase referred to by him, the 
Privy ‘Council had to deal with a Arbbah- 
namah or gift executed by the owner in 
favour of two widows, and the question raised 
for decision before their Lordships was 
whether the widows had an absolute right 
in the property which would entitle them to 
alienate it at their pleasure or whether they 
had only a limited interest and the alienation’ 
was, therefore, invalid, not being supported 
by necessity. The widows were entitled 
to succeed’ as heirs of the owner and 
there was no question,. therefore, that they 
had a limited interest. Their right to deal 
with the property in the manner and to the 
extent to which the holder of & woman’s 
estate could was admitted. Their Lordships 
say that there was no absolute estate but only 
a trust forthe management of the property > 
epossessed’ by the widows. They did not 
intend, however, to negative the existence of 
a life-interest in the widows. We are of 
opinion that the District Judge also in this 


‘case meant no more than to hold that an ab- -` 


solute estate was nôt created in Maduramabal 
and her son. 
ae next point is whether the son acquired 
teres. at all. The District Judge 
Suen that Madurambal had no right to 
© Q) 18. o L. R. (P. 0.) 87,12 W. R. 
{P. 0.) 47; 20 Eng. Rep. 629 
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execute Hxhibit I on behalf of her minor son, 
because the latter took no. estate under Ex- 
hibit N until her death. We are unable to 
agree with this view. Itis perfectly clear 
from the document that the grant was to 
both and that Madurambal was to` hold 
possession on behalf of herself and her son. 
Her right was to cease with her life and 
afterwards the son was to enjoy the whole. 
Both the mother and the son were crested 
tenants-in-common during the life-time of the 
mother after which the son was to hold the. 
whole. We are of opinion that the son also 
did obtain an estate in the property under the 
grant. g 
THe next question is whether by the terms 
of the grant the enjoyment of the property 
was restricted tothe grantees personally. 
We do not think that there are any provisions 
in the document which would justify such an 
interpretation. The provision that Maduramg 
bal herself should give patias and take 
muchilikas and collect the kist was not intend- 
ed to restrict the right of enjoyment, but to 
make it clear that she was to~have powers 
with respect to the management which might 
otherwise be doubtful with’ respect to the 
provisions of Act VIII of 1865. ‘There is no 
doubt the provision that the grant was for the 
maintenance of the grantees, but that is not 
sufficient to show that the enjoyment of the 
property was restricted to the grantees per- 
_sonslly., Maintenance might be derived out 


‘of the property by the grantees without 


enjoying the property personally. .Our 
attention was drawn to the fact that items 11 
and 12-of the properties inthe grant are 
stated to, be intended for the education of the 
minor son. One of these two items was punja 
land and the other was a plot’ of land with 
a building on it. There is no direction that 
the minor should live in the house nor does 
it appear that the other item, the punja land, 
was an adjunct to the land containing the 
building so as to form one entire plot where 
the minor was to. live. The document is 
perfectly consistent with the interpretation 
suggested for the appellants that the income 
arising - from both those items should be 
used to defray the expenses of the. minor’s 
` schooling. 

Reliance was placed on Muntsaint Naidu v. 
Ammani Ammal (2), ‘where Subramanig 

(2) 16M. J. 7. 
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Aiyar, J., held that a land granted to a widow 
for maintenance was notattachable in execution 
of a decree against the widow. That learned 
Judge followed another decision in Drtoaly v. 


Apaji Ganesh (3) which held a similar view,- 


but the question in those cases was whether 
the land in question would come within the 
purview of future maintenance’ exempted 
from attachment by clause (2) of section 266 
of the Oivil Procedure Code of .1882. 
There aré various kinds of property which 
are transferable by the owner but which are 
erempt from attachment. The distinction 
was pointed out in Ramso Annapurni Nachtar 
v. Swaminathan Ohetty (4), where this Court 
_ held that property given for maintenance is 
transferable and distinguished Diwali v. Apajs 


Ganesh (8) and other cases which held that” 


such property was not attachable. The 


general principle, undoubtedly, is that though a` 


grant may prescribe the mode in which the 
grantee is fo enjoy the property, such 8 
provision ‘would not be binding on him. 
See section 11 of the Transfer of “Property 


Act, section 125 of the Successidn Act and . 


Ohamaru Sahu v. Sona Koer (5). A grant, 
no doubt, may be conditional on the grantee 
enjoying it in a particular manner; but where 
it cannot be construéd to be conditional and 


there is a mere direction or request that the 


` enjoyment should be ina certain manner, 
such 8 provision would not be binding. In 
Rameswar Singh v. Jibender Singh (6) it was 

held’ that babtana grant for maintenance 
could be alienated. Balaji J.: Rahalkar v. 
Narayan Bhat (7) was not a case analogous 
to the present. There the lease was of ar 
piece of land for building a house in which 

the grantee and his heir were to live. Oouch, 
O. J., and Newton, J., held that there was no 
grant of any interest in the land except of a 
personal use fora particular purpose. We must 
overrule this contention also and hold that the 
enjoyment ia not restricted by Hxhibit N per- 
sonally to the grantees under it. 

The . next question is whether the clause 
preventing alienation by the grantees 
is valid., Section 10 of. the Transfer 
of Property Act enacts that- where pro- 
perty is transferred subject to a condition 


8) 10 B. 842. : 
430, 34 M. 7,8 M. L. T. 108; (1010) 
LL J. 788, ` 
8 
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or limitation absolntely restraining the 
transferee or any person claiming-under him 
from parting with or disposing of his interest’ 
in the property, the condition or limitation ia 
void. An exception is provided in the case of 
a lease where the condition is for the benefit 
of the lessor or those claiming under him, 
This section is applicable to” Hindus unless 
any rule of Hindu Law be affected by it. It 
has frequently been applied both to Hindns 
and to Muhammadans. See the cases 
collected in Gonr’s Transfer of Property Act, 
page 184. The prohibition of alienations is 
absolute in this case. The grantees were not 
to alienate by sale, mortgage eto., and the 


reason for the prohibition is stated to be that . 


the properties are intended for the main- 
tenance of the grantees. There is also’ a 
provision that the grantor himself ahould not 
make any kind of alienation. Having regard 


to the reason Stated for the restraint on ' 


alienation, there can be no doubt that the 
clanse must be oonstrned as preventing 
alienation absolutely. There is no reason for 
holding that there is any rule of Hindu’ Law 
that alienations may be prevented in the case 
of grants for maintenance. The alienation, 
of course, would not be valid beyond the time 
that the grant itself enures. In the case, 
Kuldip Singh v. Khetrans Koer -(8), all that 
was held was that a provision in an agreement 
between a widow and her husbend’s relations 
that an alienation should not be made without 
the congent of the relations was not repugnant 
to the provisions of section 10, because 


alienation was ‘not altogether forbidden but 


was only directed to be ~made subject 
to certain conditions. Sr Bhagwat Singh 
v: ‘Ram Jatan (9) in which ‘the ques: 
tion was with respect to the right of 
pre-emption was similar. None of these 
cases supports the contention that there 
is any specific role of Hindu Law making 
restrictions on alienation valid in grangs 
which are made for maintenance. In speak- 


- ing of Exhibit N as a grant for maintenance, 


we are not to be understood, as already stated, 
to expreas any opinion on the question 
whether the grant itael{*was absolute or would 


‘last only till the life-time of Rajagopalan, ` 


The validity of even limited restraints on- 
alienation is donbtful. See the matter 


‘discusaéd in Chamoru Sahu y. Bona Koér (5)," 


8) 25 0. 800; 2 O. W. N. 483. 
{63 6 tnd. en. O87) T A, Le 7, 400, 
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- The next question is whether Madurambal 
had no right at all to make the lease on 
behalf of her son. We are clearly of opinion 
_ that Exhibit N constitutes Madurambal the 
minor’s guardian. The document is executed 
to-her both on her own behalf and on behalf of 
the minor who is desaribed aa being under her 
protection. She ia to enjoy the estate for herself 
and for the san. The semindar evidently intend- 
ed to make her his son’s guardian so far as this 


‘property was concerned. The son was to >` 


live with his mother. It may be that the 
semindar did not part with his guardianship 
altogether and that the mother’s power aa 
guardian was restricted to this property, but 
there can be no doubt that she did become his 
guardian under Exhibit N with respect to the 
properties comprised in it. The lease cannot, 
therefore, be objected to on the ground that 
Madurambal had no right to deal with the 
son’s properties at all. Her powers must be 
taken to be those of a. guardian. They are 
not restricted by any provision in Exhibit N. 
The restrictions against alienation referred to 
the estate created under the document and 
those restrictions were to apply equally ta 
both the grantees, the mother and the son. 
They were not intended to, and did not, curtail 
any rights which the mother would possess as 
guardian to deal with the infant’s estate. 

The next question ‘is, can the lease Exhibit I 
be treated as void because it was to last for 
a period of 15 years which would extend to 
aboutfiveyears beyond the minority of the son? 
If it was altogether void, then the defendants 


would be entitled to resist the plaintiffs’ 


-attempt to collect the rents from them. But 


a lease executed by a guardian beyond his : 


powers must be held to be not void altogether 
against the minor, but only as voidable by 
him. This is the view held in England. See 
Halabury’s Laws of England, Volume 17, pages 
99 and 182. Only one case is ‘referred .to— 


Yported as Roe d. Parry v. Hodgson 
(10)—-that decided in Ireland where 
the lease was held, to ‘be void. In. 


America-also such leases are held to be only 
voidable—see 21 Cyclopedia of American 
Law and Procedure, page 86, although there 
‘also one case “is referred to in which it wah 
held to be void. The same view has been 
. taker, in India—see Trevelyan on Minors, 


(10) 2 Wilson 18 96 E. B, 725. 
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pages 197 and 201, Prosonna ‘Nash Roy `, 


Ohowdhry v. Afsolonnessa Begum (11). A sale 
by & guardian was also held to be anly void- 
able in ‘Sham Ohandra Dafadar v. Godadhar 
Mandal (12). Abdul Rahman v. Subhdayal 
Singh (18) is not a decision that a perpetual 
lease by a guardian is altogether void. “Re- 
ference is made in it toa case where an un- < 
authorised lease by a guardian was pronounced. 
to be void, but the learned Judges refer also 
to the other cases where such a lease -was 
held to be only voidable and their own jadg- 
ment is based on & ground which would 
be equally applicable to both views. In 
Bachan Singh v. Kamta Pershad (14), which 
was also -relied on by the respondents, all 
that was held was that Article 91 of the 


‘Limitation Aot was not applicable to ẹ suit 


by a minor to recover property improperly 
leased by the guardian. The case wan taken 
to be governed by Article 141. It is not clear” 
why Article 44 was not adverted to by th 
learned Judges. - - ` 
Unm v. Kunchi Amma (15) was nat the 
case of a transfer by a guardian. There 
are, no doubt, cases where a person affected 
by a conveyance may treat it ag void; but at 
the same time may“ ratify it. An alienation 
bya widow wauld seem to belong to this 
class of cases.- The reveraioner may accept 
the transaction as binding on him and ratify 
ih, but if he does not do ao he may sue for 
the recovery of the property within the.time 
limited for suits for recovery of immoyeable 
property and is-not bound to institnte hig - 
suit’ within a shorter period treating it as 
one to set aside a document. See Bejoy 
Gopi} Mukerji y. Krishna Mahtsht Debi (16). 
According to Unni v. Kunchi Ammal (15) 
an alienation by the Manager of Hindu 
family not binding. on” his - co-parcener 
would, also belong to this class, but an 
alienation by a guardian affecting the interesta 
of a minor .is treated as only yoidsable. 
Section 80 of the Guardians and Wards Act 
shows that this is the view taken by the 
Legislature. Article 44 of the imitation 


18 0. J. 277. 

28 A 80, A. W. N. (1905) 176, 2 A. L. J. 307. 

14) B-Ind. Oas. 585, 32 A. 802 7 A. L. J. 337. 

° 

829 (P. O0); 871 A. 87; 9 Bom. L. R, 
N. 424 60 L J. 834 2 M. L. T. 188; 


I 
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Act would also seem bo support ‘the same 


view although the inference to be drawn 
from that Article is not to be regarded as 
strong. We must, therefore, hold that the 
lease made by Madurambal was only voidable 
as against the minor. 

From this conclusion emerges the conten- 
- tion of the appellant that it is not open to 
the defendants who ate ryots to contend 
that they are not liable to pay rent to the 
plaintiff, so long as the lease has not been 
avoided according to law. The soundness 
of this contention is not disputed, but it is 
urged that the lease has been avoided. The 
minor himself has never repudiated it ; hik 
guardian, the semindar, instituted the suit 
already referred to, to set aside the lease, 
, but that suit failed without a decision on 
‘the merits. Now does this amount to an 
avoidance of the lease inlaw P We cannot 
uphold Mr. Rangachariar’s contention that 
Wherever a transaction is voidable, it can 
be avoided only by getting adecree of Oourt 
setting it aside. The party who is entitled 
to avoid may do so by an unequivocal act 
reptdiating the transaction. See Mata Din v. 
Ahmad Ali (17), Bijoy Gopal Muksrji v. Kri- 
shna Mahishi Debi (16). “If Rajagopalan, 
after attaining majority should wish to 
repudiate the lease, there can be nd doubt 
he can do so withouta suit. But can any 
one else do so P Thoe right to avoid appears 


to be a personal privilege—See 22 American 


Cyclopedia, page 547. No doubt, a snit 
mity be iustituted by the minor through a 
. next friend to set aside a transfer by a 
guardian even during the time of minority, 
but the. suit should be by the minor himself 
and ‘the setting aside of the transaction 
would be the act of the Ocurt. The Court 
is parens pétris and ‘has the right to set 
aside transactions affetting minors. Thus 
it has been held that although a minor 
cannot makè an alienation, a Court of Equity 
may do so on'his behalf—See 22 American 
Oyclopadlia, pege 516. Ever when a 
suit hes ‘been instituted a next friend cannot 


‘meke an election but a guardian ad lien’ 


may with the consent of the Court, in which 
‘vase the election is practically maile by 
‘the Cuurt—-See 32 American Oxtlopedis 
662. At page 668 it ia stated that a next 
(17) 18 Ind ‘Ouse 076; 9.4 L.J. 215; 16 0. W.N. 
T ee T. 145; (1912) 3L W.N. 188; 15 0. L-J. 
210; 14 Bo L. R. 10D, 16 O. 0. 46, BEAS 213, 28 ME, 
L J. 6; 39, L°A 49 (P. C). 
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friend cannot make a waiyer. It has also been 
held that a minor is not bound by an election 
between two different remedies made by his 
guardian during , his minority—-See 21 


‘American Oyclopedia 186. Ib would seem 


that a minor himself cannot < ratify 
a contract during his minority—(See 
“Simpson on Infants, page 56, and also 22 
American Cyclopwdia 539 and 21 American 


Cyclopedia 106)—becanse when the minor ` 


attains majority, he- would not be bound 
either by his ratification cr a conveyance 
made during minority. There is some autho- 
rity no doubt for the proposition thats 


minor may avoid during minority a contract. 


entered into by himself. But if he can do 
go it must be on the ground that the avoid- 
ance is not a contract and that the possession 
of sufficient discretion is enough to entitle 
the minor to perform an act of avyoidance— 
Bee the observation of Jervis,O. J., in Douglas 
v. Watson (18). No authority haa been cited 
in support ofthe view that when one guardian 
has given ‘a lease—whether natural or ap- 
pointed—another guardian could, by an act 
of his own, repudiate the lease or put an 
end to it,and a minor, according to ‘the 
authorities already cited, would apparently 
not be bound by any act of avoidance made 
by hig guardian. No -doubt a suit may be 
instituted on behalf of a minor during his 
minority to set aside the lease in order to 
get the Court to aet it aside. We must 
hold that thé semendar as the natural 
guardian: cotid not set aside the lease by 
mere repudiation at his own pleasure and 


could do so’ only by obtaining a decree of, 


Court. His action in instituting the suit 
cannot be regarded as standing on a better 
‘Tooting than any other act of his expressing 
his intention that the minor should not be 
bound by the lease. The result is that the 
leas must be held to be still, operative 
against Rajagopalan. It is not necessary 
to consider the question whether itis one 


. which would be set aside at his instance by 


a Court or which he himself could repudiate 
on his attaining jority. As itis still 
operative against him, the defendante (ryots) 
could not resist ‘the plaintiff's a to rent 
under it. 

The District Judgo observes in bis judge 
ment that the plaintiff did not obtain pos- 
sexsiou under the lease. We do not under- 

(18) 17 Com. Bénoh. 685 at p. 601, 189 B. R. 12485. 
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stand what exactly is meant by this or what 
the effect of his not- obtaining possession ig 
supposed ‘to be. The ryots are in actual 
occupation of the land. The lease was only 


_ of the melvaram interest in the lands and 


the plaintiffs right under it is to receive rent 
from the ryo#s. The lease is sufficient title to 
entitle him to the rents. Even if the property 
leased were capable of tangible possession, 
the mere failure to obtain possession would 
be immaterial except to show that the lease 
was not intended to bea real transaction at 
all. In the result we hold that the plaintiff 
is entitled to recover the rent sued for. It 
is not necessary to express an opinion on the 
other questions raised and ~ mentioned at 
the beginning of this judgment. The 
Deputy Collector was wrong in not giving 
a decree for fashe 1316 and 1817 on the 
ground that proper paftas were not tender- 
ed for those fasiss. This Qourt has decided 
in several cases that in suits instituted after 
the coming into operation of the Estates 


Land Act the non-tender of proper patias _ 


is nota valid objection to the suit. The 


decrees of the lower Courts -murt be reversed” 


and the plaintiff must have a decree as prayed 
for all the three fashs with costs throughout. 
Second Appeals Nos. 919 to 922 of 1911 
having been posted to be spoken to, on the 
6th December 1912, the Court (Sundara Aiyar 
and Sadasivea Aiyar, JJ.) made the following 
ORDER.— The District Judge has not 
recorded a .finding on the question 
whether the amount of rent due for fashis 
1816 and 1817 was discharged by the payment 


_ of peiehkush by the defendants and we request 


him to submit a finding on that question. 


“The finding will be submitted within one’ 


“month from the date of the receipt of his 


order and seven days will be allowed for filing- 


objection.” ~ ME - 
On return of the finding in favour of the 
pfaintiff, the Court delivered the following 
FINAL JUDGMENT.—The finding is 
accepted and the plaintiff's claims for faslis 
1816 -and 1817 are allowed. , The result as 
regards these four appeals Nos. 919. to 922 
would be. that the-claims put forward in thé 
plaints are decreed in their entirety with 
costs throughout. ' 
* As tegards the other Appeals Nos. 892 
to 912 and 914 to 918, the suit ont of 
which the Appeals Nos. 892, 8938, 895 and 
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896 arose will be decreed in full with costes 
` throughout. - 3 f 

As regards the other second appeals, the 
decrees will be drawn up in plaintiff's 
favour allowing the appeals in respect of the 
amounts claimed in the respective second 
appeal memoranda with future interest 
and with costs in this and in the -lower 
Appellate. Court, and the lower - Appellate 
Oourt’s decrees will be modified accordingly. 
The award of rent forall the three faslig ` 
in all the suits was made in-the judgment 
of this Court dated 27th September 1912 
under the impression that the rents of all 
the three faslis were in dispute in all 
It is now brought to 
our notice that in some of the appeals, the 
rent for fasls 1318 alone was in question. 
Hence,: we have dealt also with the oon- 
nected ‘second appeals that is connected with 
Nos. 919 to 922, in order to avoid mistakes 
and misgapprehensions in drawing up the 
decrees in those cases. 


- Te ri i 
ALLAHABAD HIGH COURT. 
Lerrass Parsat Appwat No. 107 or 1912, 

May 2, 1913. i 
Present: —Sir Henry Richards, Kr., Ohief 
Justice, and Justices Sir P. O. Banerji, Kr. 
MUHAMMAD MAROOF AND orumars— 
PiLamtirrs—APPRLLANTS 
versus 
SULTAN AHMED AND ANOTHBR— 


DEreENDANTS—REBPONDENTS. 
Fasenents Act (V of 1882), s. 15—Right of way— 
Period of user to be 20 years or more. ` 
Under section 16 of the Eagements Act the 
period of user must be 20 years or more ending with. 
in two years befare the mstitution of the gut wherein 
the clam to which such pariod relates is contested. - 


Letters Patent Appeal against the decision 
of Mr. Justice Ohamier in Second Appeal No. 
589 of 1912 dated 18th June 1912. See 17 
Ind. Oas. 22; 10 A. L. J. 227. ` 

Dr. 9. O. Banerji, for the Appellants. 

Mr. P. L. Banerji, for the Respondents. - 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs claimed an 
injunction restraining the defendants’ from 
crossing their landa. The defence was an 
alleged easement. As the result of issues 
that were referred, it would appear that the 
defendants did use for many years a right 
of way across the plgintiffs’ land but this 
way (at least in its entirety)-was not used 
fora period of 15 or; 16 yeargkefore the 
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institution of the present suit. It seems 
that owing to some alteration in the defend- 
ants’ premises they used 


“17 years. In short the finding was that the 


defendants had not used the way in question’ 


for 20 years. Under these circumstances it 
-ia clear that the right of easement claimed 
was not acquired.. It was then contended 
that the defendants might go back to the 
old way which they had previously used. 
The finding is equally conclusive as to this 
contention, for it appears that this road was 
not used for the last 17 years. Under section 
15 of the Easements Act, under which alone 
the right of easement was claimed, the 
period of user must be 20 years or more 
ending within two years before the institu- 
tion of the suit wherein the claim to which 
such period relates is contested. We, there- 
fore, agree with the conclusion arrived at 
~ by the learned Judge of this Court and 
dismiss the appeal with costs. . 
: ; Aprea dismissed: 


MADRAS HIGH COURT. 
Cryin Aprea No. 166 or 1911. 

April 2, 1914. 

Pi esent:—Mr. Justice ‘Wallis and 
-° Mr. Justice Sadasiva Aiyar. 
OHUNDAM VEETTIL PAZHAYOTTA. | 
YIL KADERKUTTI-—Ptiarytirr— 
APPELLANT 


tara 
O. P. M. MUHAMAD alias IMBICHI 
AND OTHERS— Dw FENDANTS—RESPOX DENTS. 
Transfer of Property Act (IV of 1882), sa. 58 <b), 67, 
98—Kanom sortyage—Right to br ing property to sale— 
Anomalous mortgage. 
Where a kanom deed provides that the Lanomdar 
shamia enjoy the mortgaged properties and pay ont 
of the usufroct~ Bs. 10 every year to the jenmi and 
gives also the jem an option to pay the mort- 
money at any tame after the lapse of one year, the 
hasnorghtto sibo bang ha markanud 
to slo. Though a kanom isan anomalous mortgage 
‘within the meaning of section 98 of the Transfer of 
Property Act, the provision as to re-payment does nob 
amount to a “covenant to pay” within the io meining of 
section 67 of the Transfer of Property A 
Siideci Y. Virarayan, 23 M. 350, oe ee to, . 
Appeal against the decree of the Court of 
the. Subordinate Judge of South Malabar at 
Calicut, in ae gs Suit No. 38 of 1910. 
Mr: T. B. Ramachandra Aiyar, for the 
Appellant. . 
° Mr. K. 2. M. in for the ‘Respondents, 


another way’ 
for part of the journey for the last 16 or, 


` into. the question whether 


JUDGMENT. 


Waris, J—It appears to be well-settled — 


in this Conrt that, looked at asa mortgage, 


“a kanom is an anomalous mortgage within 


the meaning of section 98 of the Transfer 
of Property Act. The present document 


appears also to come within the category of: 
anomalous mortgages as owing to the reser-, 


vation of a prrapad or payment of Re. 10 
to the mortgagor it does not satisfy 
the definition of a usufructuary . mortgage 
in section 58 of the Transfer of Property Act. 
If it is an anomalous mortgage the rights 
and liabilities of the parties under section 
98 are to be determined by the contract as 
evidenced in the mortgage-deed and, so far 
as such contract does not extend, by local 
useage. Itis unnecessary to resort to local 
usage in this case though there is little 
doubt it would support the view I am taking. 
Section 67 of the Transfer of Property Act 
only gives a right to bring to sale in the 
absence of a contract to the contrary, and 
assuming that section 67 applies to anomalous 
mortgages coming within section 98, I 
think there is here an implied contract to 
the contrary. The present mortgage is an 
usufructuary mortgage apart from -the 
reservation of the puragiad, and it is well- 
understood in Malabar and elsewhere that 
usnfructuary mortgages do not confer a 
right to bring to sale. As observed by the 
Subordinate Judge, all that the present 
instrument does is to give the mortgagors a 
liberty or option to pay the mortgage mopey 
to the mortgagee at any time they liked 
after one year from the date of the mort- 
gage bond. ‘It would, I think, be altogether 
opposed to the intention of the parties 
as gathered from thé instrument to allow 
the mortgagee to bring the property to sale. 
“ This appeal is dismissed with coste. 
Sapastva Aryan, J.—I do not wish to go 
a kanom ° js 
really an anomalous mortgage (as held in 
some cases) or whether as a mortgage 
transaction it is an-usufructuary mortgage 


~ transaction but certain other- terms appro- 


priate to a lease transaction are added on to 
the usufructuary mortgage transaction, as 


‘geems to have been held in Sridevi v7 


Virarayan (1), (Subramania° Aiyar 
Davis, JJ.). 
(1) 22M. 850, 


and 
T shall assume, however, thab 
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a kanom does not come within “the definition ` 


of usufructuary mortgage under section 58, 
clause {d) of the Transfer of Property Act, 
because there is usually a provision that a 
portion of the usufruct is to be paid aa rent 
to` the’ mortgagor; whereas section 58, 


clause (d), seems to assume thatthe whole - 


of the rent is to be enjoyed by the mort- 
gages till the mortgage-debt is wiped out 
by the usufruct or redeemed by payment- in 
order to bring such a transaction within the 
definition of usufructuary mortgage. The 
document in question in the present case is 
not a kanom, as it does not entitle the mort- 
gageo as of right to enjoy the mortgaged 
property for more than a year, but it does 


give possession of tle’ mortgaged property ` 


to him and provides for payment of a 
portion of the usufract as rent to the mort- 
gagor, the remainder wiping out interest. 
Even so, I am prepared to follow what 
seems to me to be the basis of the decision 
in Sridevi v. Virarayan (1), that, where the 
mortgagee takes possession of the mortgaged 
property according to the contract of mort- 
gage and where there is no covenant or 
undertaking in the mortgage document by 
the mortgagor to pay the mortgage amount, 
there ia a contract (probably inthe ngture 


of an imphed contract) that the mortgages - 


should not have a power of bringing the 
properties to' sale, and hence the power 
given in the first part of section 67 of the 
mortgages to bring’ a suit for sale cannot 
be taken adyantage of by such a mortgagee. 

I, therefore, concur in the dismissal of this 
appeal with costs. -- 
„Appeal dismissed. 





MADRAS HIGH COURT. 
ORrIGIKAL Stipa ArrraL No. 82 or 1912. 
March 31, 1914. i 
Prosent: —Sir Charlea Arnold White, KT., 
Chief Justice, and Mr. Justice Oldfield. 
SOWCAR BAPU SAIB YUSSUF SALB 
-7 d& 00., —ÀPPELLANTS 
~ DORPUS 
“ISOCT ISMAIL & Oo. Wan 
Jamastion Act (IX of 1908), Beh. I, Art. BB—Mutual, 
open and current account, what constitutes 
In order thatan nooount shonld, under Articlo 85, 
Bohedulé:l,-of thd Limitakion Act (LX of 1808), oon- 
stitute “mutual, open and ourrent acoount,” not only 
must it be mutual, open and current, but thors should 
also be reciprocal demands between the parties, ` 


+ 

Where, therefore, a contract creates a right in the 

defendant to demand an account of the, lain tiff’ « 

as the defendant's agent, and a tin the 
plaintiff to demand from the defendant delivery of 
goods to a specified amount every month, there isa 
mutual, open and current acoount within the meaning 
“of Article 85, Schedule I, of the Limitation Act, thongh 
there are no reciprocal credite and debts. 

Bhivi Goeda v. Formandos, 8 Ind. Oas. 141; 34 M. 
613; 8 M. L. T. 412; (1911) M. W. N. 1; 21 H.L. J. 
391, distinguished. 

Catling v. Skoulding, 6 T. R. 189, 101 E. R. Boh, | 
followed. 

Per White, C. J. (Oldfield, J., dissenting).—Where 
one party makes an advance to another to enable 
him to carry on business mth him, the fact that the 
latter executes to him a premissory-note for the 
amount advanced does not make it cease to be an 
item of debit as against him im the mutual, open and 
current account. , 


Appeal from the jodgment ‘anid aise 
of the Hon’ble Mr. Justice Wallis, dated 


17th September 1912, inthe Ordinary Original Pa 


Civil Jurisdiction of the High Court, 
Civil Suit No. 262 of 1910. 

Mr. G. Krishnasams Asyar (with him Mr. 
P. O. Desikachariar), for the Appellants. 

Mr. 0. P. Ramasomt Atyar, for the Re- 
spondents. 


to 


JUDGMENT. 

Wuits, C. J.—In this case the plaintiff 
sues on the balance of an account in connec- 
tion with the. sale of skins by him as the 
agent of the defendant. The defendant 
pleaded to the jurisdiction and he also- 
pleaded limitation. At the trial before Mr. 


- Justice Wallis he sought to show that the 


initials to a document on which the plaintiff 
relied, which purported to be the Waah of 


- the dgtendant, were forged. 


As regards the question. of seged, 
on the facts as found by the learned Judgé— 
and lam not prepared to dissent from his 
findings of fact—I agree’ that this Court 
has jurisdiction. 

As regards the suggested forgery, the 
Judge believed the plaintiff and disbelieved 
the defendant and I am certainly not prepared 
to differ. 

Ags regards the question of limitation, the 
plaintiff's caso is that the balance for syhioh, 
ho sues is a “balance due ona mutual, opén 
and current ‘account where there have been 
reciprocal demands between the parties” 
within fhe meaning of Article 85 of the first 
Schedule to the Limjtation Act. ‘Ihe suit 
was instituted on the 28th September 
1910. The last item in the ¥ecount* on 
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which the plaintiff snes is dated March the 
8rd, 1908. 

In July -1907 the plaintiff made an 
advance of Rs. 10,000 to the defendant in 
-order to enable the defendant to carry on 
business with the plaintiff. -This Rs. 10,000 
was made up of four amounts, the last 
advance “(Re. 1,500) having been made on 
the 28rd July 1907. On this date the de- 
fendant executed a promissory-note in 
favour of the plaintiff for Ra. 10,000 with 
interest at 12 per cent. The promissory- 
note was filled up from a book of forms and 
on the copnter-foil of the note there 
was an endorsement which was initialled 
by the defendant. The translation of this 
endorsement adopted by the learned Judge 
wai: “Having in consideration of your selling 
for us the dressed skins, which we shall 
send from this day, agreed (to pay) com- 
mission at Rs. 2-8-0 per Ra. 100, to send 
more, than but not less than Re. 15,000 of 
goods per mensem and to make good and 
pay commission at Re. 2-8-0 per Rs. 100 
if the goods so fall short of Rs. 15,000 
(we) have as advance from you received 





i Rs. 
On 16th July 1907 5,000 - 
n 19th ” 1,000 
” 20th ” 2,900 
5> 23rd ” 1,500 
Toran —... 10,000” 


The parties began to do business at once. 
There are three accounts (in the form of 
pattis, which were delivered to the defendant. 
The first entry in the first account 
date July 25th, 1907. In these patira the 
defendant is not credited with Re. 10,000, 
the amount thentioned in the promissory- 
note, nor with the several amounts which 
went to make’ up the Re. 10,000. The 

efendant contended that even if the items 
f account mentioned in the patiss consti- 
tuted a mutual, “open and currept account 
(the defendant contended they did not), 
the atfmount mentioned in the note repre- 







claim based on the nete was time- 


The course of business, as shown in the 
tits, was for the plaitttiff to sel] skins sent 
` him by the defendant on the defendant’s 
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„entitled to include in the 
Be. 10,000 P This is 8 question of some . 


sented an independent ‘transaction; and that , 
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behalf, to credit the defendant with the 


_ sale-proceeds lesa the plaintiff's commission 


of 24 per cent. and from time to time to 
make payments in round sums -to the de- 
fendant on account of skins supplied. So 
faras the pats go, none of these payments 
were oredited to the defendant in respect 
of hia liability for the Re. 10,000 under the 
promissory note, or in respect of the sums 
advanced partly prior to the execution of 
the note which made up the Rs, 10,000. 
There is, however, a reference in one of 
the patits to this advance of Rs. 10,000. 

It has been contended on behalf of the 
defendant that excluding the Ra: 10,000, 
the account does not show independent 
obligations on both sides and consequently 
that Article 85 does not apply. The decision 
of this Court in Shivo Gowda v. Fernanics 
(1) was relied upon. I am of opinion that 
the present case is distinguishable on the 
facta from Shtvs Gowda v. Fernandes (L). 
In that case, the contract, though no doubt 
similar to the contract in: the present case, 
was held to be & contract under which the 
plaintiff financed the defendant and the 
defendant kept the plaintiff secured in respect 
of advances made by the plaintiff on the 
defendant’s behalf by cdnsigning to the 
plaintiff goods of ® value equal to the 
„amount of the defendant’s indebtedness to 
the plaintiff. In the present case the 
plaintiff as the agent for -the sale of the 
defendant’s goods was liable to account to 
the defendant and the defendant was liable 
to supply the plaintiff with goods up toa 
specitied amount per month. In my opi- 
nion the account as shown in the patits was an 
account to which the Article applies. 


The question remains: is the plaintiff. 
account the 


little difficulty. The -advance of- the sum 
of Ra. 10,000 is debited against the defeng- 
ant in the plaintifs books, and I do not 
think he is precluded from showing that 


the items in respect of the Rs. 10,000 formed . 


part of the account on which he sues by 
reason of the fact fhatthe items do not 
appear in the pakis sent-to the defendant. 
The plaintiffs claim for the re-paymeut of 


‘the Rs. 10,000 ia-a debit item in ‘hia . 
Á, © . 


(1) 8 Ind. Cas. 141, 34 M. 518, 8 M. D. T. 412, 
(1911) 1 M, W. N. 1, 31 M. L. J. 391 
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account. against the defendant, as it seems 
-to me, notwithstanding that the defendant 
was notto be liable to re-pay this amount 
so long as the parties continued to 
carry. on business. The learned Judge held 
that the parties contemplated the opening 
‘of a mutual, open and current account 
which should include the defendant’s 
indebtedness in respect.of the advance of 
Re. 10,000. T am. not prepared to differ. 
The Article, no doubt, requires that not only 
must the account be mutual, open and 
current, but that there should have been 
reciprocal demands between the parties. In 


_ the present case under the contract we have 


a right in the, defendant to demand an 
accouut af the plaintiff's dealings as the 
defendant’s agent and a right in tha plaintiff 
to demand frum the defendaut the delivery of 
skins to the value of Ra. 15,000 a month 
and-in the event of his failing so to deliver 
the payment of the plaintiff's commission in 
the same way as if the defendant had in fact 
delivered. 


Assuming that there was no 5 cbligation on 
the part of the defendant’ to re-pay the 
Re. 10,000 (either as due under the note 
oras due for the advances which made up 
this Re. 10,000), so long as the parties 
carried un business this does not prevent 


the account, including the Rs. 10,000, from - 


account to which the Article 


being an 
appli. 
Before the learned Judge the defendant 
asked that an account should be taken. The 
learned Judge directed the taking of an 
-acoount in chambers, but there was no direc- 
tion as to the footing on which ‘the account 
«was to be taken -up. It is not altogether 
easy to say what the contract between the 
Reading the contract, literally 
it might be said that the plaintiff was 
eptitled to claim damages for non-delivery 
of the skins of the value of Re. 15,000 a 
month, without limitas to time. I do not 
think that the plaintiff can claim re-payment 
of the Re. 10,000 on the footing that the 
contract has come to tp end; and continuing 
damages for non-delivery of skins on the 
‘footing that the’ contract still subsists. I 
should have been disposed | to hold that 
“the plfintiff Was entitled to claim damages 
up to the institution of the suit, when- by 
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claiming re-payment of Rs. 10,000 he inti- 
mated tothe defendant that he treated the 
contract as at an end, The plaintiff, how- | 
ever, does not claim damages after May 
1909 when he ‘says he gave up business. 
It has been contended for the defendant 
that heis only liable in damages up to 
May 1908 when he ceased to supply the 
plaintiff with goods. Assuming that under 
the contract.it was open to the defendant to 


. put an end to the contract at any time, I do 


not think that the contract can be asid to have 
been terminated merely by reason of the fact 
that the defendant ceased to supply the 
plaintiff with goods. 

The accounts were . taken, ‘apa the final 
decros given, on the footing that the defend- 
aot was liable in damages up to May 1909. 
The defendant did not object to the final - 
decree as given to the plaintiff. Assuming 
that notwithstanding this it is open to the 
defendant in the appeal before us (which is 
an appeal from the preliminary. decree) to 
ask that a new account should be taken, I 
am not prepared to hold that the account al- 
ready. taken was taken on a wrong footing 
and that damages up to May 1909 ought not 
to have been given. I would dismiss this 
appeal with costs. 

The result ia the appeal is dismissed with 
costs. 

OLDFINLD, J—I agree with the learned 
Chief Justice except as regards the plaintiffs’ 
claim to recover Rs. 10,000, and, - therefore, 
confine my jidgment to the question o 
limitation connected with it. The claim is 
within time if it can be ‘held that the 
Rs. 10,000 are part of the balance due on 
an open, mutual and current account within 
the meaning of Article 85 of the Limite- 
tion Act. I assume for the present’ purpose 
that there was, as tho learned Chief Justice 
has found, an acconnt of that nature betwéen 
the parties, which included the other items 
claimed. -` 4. 

“Shios Gooda v. Fernandes (1) and the 
other cases cited do not seem to. me in point 
For they deal with the question whether an 
, account is covered by the Article, not whe- - 
"ther, when the existence of an account covor-- 
ed by it has been established, a particular. 
item can be treated as included ‘in it. 

_ It cannot, I think, be contended that be- 
cause such an account Ras existed between two ~ 


. 
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parties every liability between them, what- 
ever its naturé and whenever it arose, can 
be included in it by the plaintiffs in order 
to the application of an extended. period of 
limitation. That would entail the revival of 
liability for a balance, otherwise irrecoverable, 
in any case in which the plaintiffs succeeded 


by purchase of a later debt or otherwise in 
becoming the creditor of the defendants; and., 


it would be inconsistent with the -basis on 
which the favourable treatment accorded to 
guits on accounts is explained in Oatling v. 
Bkoulding (2) “that every new. item and 
credit in an account given by one party to 
the other is an admission of there being 
some unsettled account between them, the 
amount of which is afterwards to be asg- 
certained.” Article 85 deals with accounts in 
which there haye been reciprocal demands 
between the parties that is, not merely 
- accounts inchding itema in respect of 
which there have been actual demands, but 
also those including oy composed of items in 
respect of which according to the intention 
of the parties demands might actually have 
been made. Such. an intention may no 
doubt ordinarily be ‘presumed. But that 
presumption may be displaced by proof 
of the intention of the parties, ex preased or 
implied. 

The intention of the parties to this appeal 
with reference to the Rs. 10,000 now in 
dispute must, I think, be inférred from Exhibit 
B series, the patties sent by the plaintiffs to the 
defendants, not from Exhibits D, E, F, 
plaintiffs’ ledgers, because the latter which 
. contain an entry of the defendants’ debt 
Were never communicated to them, whilst 
the former. which contain none, were. x- 
hibit B series in fact refer to the Rs. 10,000, 
not as due, but only in Exhibit B2 in the 
description of the agreement under which 
commission at 24 per cent. was chargeable 
and in connection with an entry of it. 
Amounts realised were credited to defendant, 
in these patives and commission and advances 
were debited against them, a belance being 
struck. But when there was money to their 
credit, it was not applied to the reduc- 
tion of the Rs. 10,000 debt, nor was that 


debt taken ‘into. account in striking the 
balances. 
„ The Bs. 10,000 Were “advanced by the 


` (2) 6 Tert. Rep. 180; JO1 E, R. 504. 
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plaintiff in the ciroumstances stated by the 
learned Ohief Justice. The plaintiffs pleaded 
that so long as it remained unclosed (that 
ia, outstanding) by mutual consent they 
were to be entitled to 24. per cent. per 
month on Ra. 15,000, that being the amount 
up to which the defendants undertook to send 
sking to them for sale, whether skins to 
that value were actually sent or not. I’ 
understand this as meaning that either might _ 


“at any timé terminate the advance of the 


Ra. 10,000, the defendants by re-paying it, 
the plaintiffs by demanding its re-payment 
the only way in which the skin transactions 
would be affected being that the defendants 
liability for commission on a fixed amount and 
their obligation to continue the trade would 
cease. One material fact is then that the 
Rs. 10,000 were not under the agreement to be 
re-paid by any application of the realisation 
in the plantiffs’ hands and there was, there- 
fore, no neceasity for their inclusion in an 
account relating to those realisations. An- 
other material fact is that the debt was 
re-payable on demand. That does not follow 
only from its embodiment in a promissory- 
note, Exhibit IL, it rests also on the absence 
ofany evidence that a term was fixed after 
which re-payment might be demanded. It 
is no doubt probable that the parties intended 
that the Rs. 10,000 shonld not be re-paide 


until the trade was closed, defendanta bing : 


thus enabled to buy, skins with ib and plaint- 
iffs to put pressure on them todo so. But 
that is not proved to haye-been part of the 
contract, and I agree with the learned Judge 
that it cannot be read into it. Lastly the 
Ra. 10,000 were, as Exhibit DI shows, 
advanced at 12 per cent. interest ; and there 


_is no reason for accepting the plaintifs’ failure 


to claim- that interest as j g their. 
assertions (otherwise alia eles E in argu- 
merit thai no payment of interest wag 
ever intended. -When substantial intdbest 
was accumulating, the failure to realise 
the principal debt at the earliest oppor- 
tunity by credits acquires additional signi- 
ficance. 

The result is that’ nothing in the agree- 
ment between the parties involved the in- 
clusion of the Rs. 10,000 in the account 
between them and that they were due and . 


‘could have been included in the sees 


Exhibit B series, from the beginning ; 
that the winnie ad not include thee: 
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though owing to the running of interest 
it would have been advantageous to tlre 
defendants if they had done so, their own 
advantage on this score perhaps accounting for 
their omission. In these circumstances there 
18 sufficient to rebut any presumption that 
the parties intended ‘to include the Rs. 10,000 
in the account between them The plaintiffr’ 
“exclusion of it would in fact appear to have 
been deliberate. 
I am, therefore, constrained to differ from 
the learned Chief Justice and to hold that 
“the Rs. 10,000 are not recoverable as part 
of a balance covered by Article 85. Tho 
suit m respect of them should, therefore, in 
my opinion have been dismissed and the 
appeal should be allowed. I agree that tho 
appeal should be dismissed in other respects. 
By tue Court.—The result is the appeal 
in dismissed with costs. 
Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Frret Civil ArrraL No. 156 or 1912. 
Mey 12, 1914. 

Presemt:—Mr. Justice Parlett. 

e P.L.M. SUBRAMONIAN CHETTY— 
APPELLANT 
versus 
K. R. V. YELLIAN CHETTY—Rexponpeat, 
Cuiul Procedure Code (Act V of 1908), «s 104 (1), 
Bch. I, para. 20—A: bt ahon—Awa d—Conditional 
purchase of partnership outstardings by one partner— 
Remission of private award 
The partnors in a money-londing firm referred thei) 
disputes and difforences regarding cortan items to 
arbitrators agreeing in writing to abide by their 
award if mode by & certain dato. The arbitrators 
made the award by the specifled date and dirooted 
that as the plaintiff purchased outetandings at a oer- 
tain valuation tho defendant should be responsible 


for guy error or om{ssion in the accounts regardi 
tio outetgudities ii 


Held, that the award did not Hnally determine the 
questions referred for arbitration, aw it exposed tho 
defendant to a suit by the plaintiff for any error or 


omission ragen naar A discovered in the accounts, 
however unintentional it mmht be 


There is no provimon for rémitting to the arbitra- 
tors an award made in arbitration without the inter. 
vontion of a Oourt. 

My N. M. Cqwagee, for the Appellant. 

“Mr. Ubliman, for the Respondent. 

JUDGMENT.—The plaintiff and the 

defendant inthis suit were the partners 


A e 
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carrying on a money lending.business in 
Moulmein under. the firm name of P. L. M., 
the . business being of late years managed 
by the defendant. Disputes and differences 
having arisen between them connected” with 
the said business, they on the 22nd May 1912 
agreed in writing to aubmit them to the 
arbitration of three persons whose award 
or that of the majority of them they agreed 
to accept if delivered on or before the 30th 
June. On the 7th June the arbitrators 
made an award in favour of the plaintiff for 
Re. 12,117-6-6 and onthe llth June they 
amended the sum to Rs. 13,834-12-6. On 
the 25th June the plaintiff apphed to the Disg- 
trict Court under paragraph 20 of the second 
Schedule to the Civil Procedure Code that 
the award be filed in Court and that judg- 
ment be pronounced and a decree passed 
according to the award. The defendant 
objected on several grounds, amongst others, 
that the. award left undetermined oertain 
matters referred to arbifration.. The District 
Court held that this objection was good and 
dismissed the guit. The plaintiff now appeals 
nnder section 104 (1) of the Civil Procedure 
Code. 

His first contention is that instead of 
dismissing the amt the District Court should 
have remitted the award for re-chnsideration 
of the arbitrators under paragraph 14 (a) of 
that Schedule to the Civil Procedure Code. The 
mentioninparagrapt 21(a) ofthat Schedule of 
the grounds referred toin paragraph 14 appears 
to meanonly that proof of the existence of any 
such ground empowers the Court to refuso 
to order the award to be filed, whereupon 
the only course is to dismiss the application. 
There is no provision for remitting to the 
arbitrators an award made in an arbitration 
without the intervention of a Court, such as is 
made in paragraphs 14 and 19 of the Schedule 
in respect of awards made on an order of refer- 
ence bya Courtunder paragraph 3(1) or 17(4). 
This construction was put upon the corre- 
sponding section of the Civil Procedure Code 
of 1882 in Mustafa Khan v. Phulja Bibi (1) 
where sevoral decisions ton similar effect 
are referred toand there is no doubt that 
they are correct. “ 

Fhe second and main contention of the 
appellant is that the award did definitely and 
finally settle all matters referred to arbitra- 


(1) 27 A. 528, A W. N. (1905) 88, 2 A eL J. 418. 
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tion [vido clause 14 (a) of the second 
Schedule, Code of Civil Procedure]. The 
memorandum of agreement to go to arbitra- 
tion sete out that “whereas differences and 
disputes have arisen between the said P. L? 
M. Subramonian Chetty and the ssid K. R. V. 
‘Vellisn Ohetty regarding the’ account of his 
agency and varions other matters connected 
therewith and regarding theclaimsand counter- 
claims preferred by the-qne against the other 
in respect thereof. Now, therefore, for. put- 
ting an end to all such disputes and differ- 
ences and also all other disputes which may 
arise between the said parties regarding the 
-conduct of the ssid Vellian Ohetty in the 
management of the business of the said firm, 
it is hereby mutually agreed by 
between them to refer the same to the arbitra- 


tion of Marang Shw Thwin, Advocate, and’ 


S. VY. AR. Subramonian Ohetty and A. M. 
M. Murugappa Ohetty of Monlmein who 
shall have power to examine the parties and 
their witnesses and to call for account books, 
deeds, vouchers and evidence in the posseasion 
or power of either of the said parties and 
whose award or the Award of the majority, 
if made in writting under their hands ready 
to be ‘delivered on or before the 30th of June 
- next, shall be ‘binding and conclusive on the 
parties. n 
- The award sets ont that the plaintiff claims 
a dissolution of partnership and the winding- 
up of the business, a share in the profite of a 
certain K. V. R. firm and nine specified sums 


of money. Of these sums the defendant 
admitted two items and disputed all 
the others. He claimed certain sums 


from the plaintiff by way of commjssion and 
the return ofthe key of his private box 
which he said the plaintiff wrongfully with- 
held from him. After‘ examination of the 
parties they came to an understanding that 


the partnership should be dissolved, and that - 


the plaintiff should take over all the outatand- 
ings, except those due by Chetties, at a valua- 
tion of Ra.- 70,000. The arbitrators then 
decided each one of both parties’ claims and 
awarded Re. 12,117-6-6, subsequently 
amended to Rs. 13,884-12-6, to be paid to 
the plaintiff, with the Chetties’ rate of interest 
within 15 days. The award, however, contains 
the following clause: “As the plaintiff takes 
over all the outetandings ate valuation we 
direct that the defendant should render every 
epssistance in his power to enable the plaintiff 
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to realise the same and that the defendant 
should be responsible for any error or amission 
in the accounts regarding those outatandings.” 
Tt is the latter part of this clause which the 
defendant chiefly objects toas it does not 
finally settle the matters in dispute between 
the parties. If it referred merely to 
fraudulent errors and omissions it might be 
treated as mere surplusage and considered 
ineffective. Such, however, ig not the case 
and clearly was not intended by the arbitrators 
to be the cage as the evidence shows and the 
effect is, therefore, to leave without final 


settlement the largest item of the partnership `- 


assets and an integral portion of the accounts 
between the parties which it was the main, 
if not the sole, object of the arbitration to 
completely settle once ‘forall and to expose 
the defendant to a guit by the plaintiff for 
any ‘error or omigsion subsequently discovered 
in the gccounta however innocent or uninten- 
tional it might be, whereas the intention of 
the arbitration agreement was certainly to 
preclude any such future litigation between 
the parties. In this view, therefore, the award 
did not finally determine the questions which 
were referred for arbitration. It was, however, 
argued- that the ‘plaintiff had to take over 
_ defendant's 
accounts ashe had no means of verifying 
them. To this I cannot accede. He was in 
no way bound to accept any of the defendant's» 
figures - which he trusted and could have 
challenged any of them before the 
arbitrators, just as he could before a Oourt 
ina suit foran account and if they had 
‘wished to do so, the parties could have fixed 
a longer time within which the award should 
be made. Having chosen to accept them 
as correct the plaintiff cannot re-open them 
later in his own interests, any more than the 
defendant could in his. 

‘Another argument, 
understand it, was that having taken 
over the ontatandings at a valuation the “ 
plaintiff assumed a different position as a 
purchaser of the onutstandings ond as 
gach he must be allowed to re-open the 
accounts if he discovered that the valuation 
was based on error? I doubt if even an 
outsider who so purchased the outstandings 
would have any such remedy mnless on the 
ground of frand, but assuming that be would; 
the privilege could certainly not‘ extend to 
one party to an arbitration particularly 


so far- as I could | 


“memorandum of 


“iff and the 
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designed to finally settle all disputed accounta 
between the parties who voluntarily and 
deliberately took over the outstandings at a 

valuation agreed upon between them. 

Lastly, it was sought to justify this clause on 
the ground that the parties signified their 
assent to it by themselves signing the award. 
The record itself contradicts this. It contains 
“faota admitted by the 
plaintiff and the defendant,” 
is “that the thumb impression of the plaint- 
defendant was taken on the 
award before the delivery of the award and 
before they knew ita contents.” The memo! 
randum is not signed and it does not appear 
who wrote it, though the Judge mentions it 
in the diary, but it seems that neither the 
Judge nor the writer referred in this connec- 
tion to the award itaelf which beafs no 
thumb impressions bat two signatures which 
no doubt are those of the plaintiff and the 
defendant. The arguménts of the Counsel 
in the lower Court show that the admission 
referred to these signatures, and consequently 
it ia clear that though the parties. did affix 
their-names below the award they did so 


~ before it was delivered and before they knew 


its contents. They cannot, therefore, be held 
to have soquiesced in any part of it which 
was not in accordance with the agreement of 
reference. I am constrained to hold that the 
District Court’sa judgment was correct and 
would dismiss this appeal with costs, Advo- 
cate’s fees two gold mohure. 
Appeal dismissed. 





MADRAS HIGH COURT. 
} February 6, 1914. 
Present:—-Mr. Justice Bakewell. 
In the matter of VIJIARAGHAVALU 
PILLAI AND In the mater of the MADRAS 
OITY MUNIOIPAL AOT ITT ov 1904 


S + axe of ths SPECIFIC RELIEF ACT 1877. 


Specific Relief Act (1 of 1877), s. 45—Mandamus— 

Application for, contents of —Madras City Municipal Act 
(LIT of 1904), is. 88, 52-——Rules under section 418 — 
Objection to tnolusion af nama in list of candidates for 
slection—AHowed but name got dircted to be struck off 
— Hi te—Revinon, 6 
-~ Anapphæœætion for mandamus should point ont 
clearly the specific act or forbearance and the 


against the inslasion of 


the appltoant’s name tn the list of candidates, 
for aleot{ an as Municjpal Commissioners, was rejected 
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by the President of the Oorpotation bak was allowed 
by the Presidency who decided that 
the person objected to was not qualified for election 
but gare no tion as to his name being struck off 
the list, an applioation by that person to the High 
Court, under section 43 of the Specific Relief Act, 
for an order that his name do continue in the list” 
cannot be 4 

If a Magistrate considers irrelevant matters, he can- 
not be said to have acted outdide his office and his 
order .may be reviewed ander fhe Oriminal 
Procedure e. 


Mr. S. Srintoasa Iyengar . (with him Mr. 
T, Bthirajalu Mudaliar,) for the Appellant. 

Mr. K. Srinteasa Iyengar, for the Respond- 
ent. 

JUDGMENT.—The name of the appellant. 
has, under section 46 of the Madras City 
Municipal Act, 1904, been entered in the list 
of persons qualified for election as a Com- 
missioner for one of the Divisions of the city 
of Madras; and under section 52, the list is 
conclusive as to his qualifications to be elected, 
subject to certain procedure, for its admend- 
ment. 

This applicant has been nominated as & 
candidate for election, and his name has 
been published in the list of candidates.. 
Objection , was made to the inclusion of'the 
applicant’s name in this list, and was rejected 
by the President of the. Corporation, under 
clause 5 of the rulea framed by the Local 


. Government by virtue of section 418 of the 


Act. Under the same clause, a petition for 
revision of the President’s decision may be 
presented to the Presidency Magistrate, 
whose decision is to be final, and one 
Appaswami < Pillai, an olector, presented a 
petition. It is alleged that upon hearing this 
petition, the Magistrate considered an objec- 
tion to The 4 inclusion of the applicant’s name- 
in the list of persons qualified for election, 
and that this objection was irrelevant to the ` 
inquiry before him, which should have been 
confined to objections to the preparation of 
the list of nomination. The Magistrate 
allowed the - objection and decided that the 
applicant was not qualified for election asa 
Commissioner under section 383 of the Act, 
which prescribes the necessary qualifications, 
He does not appear to have directed: the 
applicant’s name to be struck off. the list, or . 
indeed to have passed any order with 
reference thereto, but to have contented himself 
avith a mere declaration of opinion as to the 
applicant’s qualifications, 

The present application which is based om 
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section 45 of the Specific Relief Act, 1877, ` 


prays foran order that the name of the 
applicant do continue to remain in the list 
of persons qualified for election as Municipal 
Commissioners for the OCity.of Madras not- 
withstanding the order of the Magistrate. 
Section 45 of that Act empowers the High 
Court to make an order requiring a specific 
act to be done or forborne by a person hold- 
ing a public office or by any Corporation or 
inferior Court. 

The application does not specify the person 
or Court who should be ordered to actor 
forbear, and it is not clear with what 
wregular act or forbearance he is threatened. 
The application doer not relate to the list of 
ndidates for election, but to the list under 
tion 83, as to which it ia not alleged that 








dent of the Corporation or the Magistrate. 
The Magistrate has not directed the list of 
candidates to be amended, and it does not 
appear that the President has taken, or 
threatened to take, any step affecting that 

An application for mandamus, such as this 
virtually is, should point out clearly the 
specific act or forbearance and the individual 
against whom itis directed, and thia the 
applicant has failed to do. 

Assuming that the- applicant’s: contention 
be correct, and that the Magistrate has con- 
sidered irrelevant matters, it cannot be raid 
that he has acted ontsido his office or that there 
is any other reason why hig procedure should 
be reviewed by the Court in accordance 
with the provisions of the Procedure Code. 
[See Specific Relief Act, section 45 (d).] ~ 

The apphcation is dismissed with tared 
costs, 

Application dismissed. 
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MADRAS HIGH COURT, 
AppBAL AGAINST APPELLATE ORDER No. 72 

or 1913, i 
February 27, 1914. 
Present:—Mr. Justice Sankaran Nuir and 


= Mr. Justice Ayling. 


RATNASAWMI CHETTY, anor, ny IR 
NEXT PRIEND VELAYUDAM CHETTY— 
APPELLANT 
versus 


, 


“RATNAMMAL AND ANOTHER—PETITIONERE—. 


RESPONDENTS. 

Cl Procedure Coda (Act XIF of 1882), s 375— 
Compromise decree—Some terns of razinamah ot re- 
lating to stit—Consideration—Juriadiotion of Court, 
shethe: Court oonpetent to pass dbcree including all 
term+—Erecution proceedings, validity of decree, whether 
can be questioned in—Inter est, uken panti, 

Where a cortain term of a Rastnamah does not re. 
late to the “subject-matter of the suit,” « Court has 
atili jurisdiction to make it a part of the donee if 
that term forms a coasideration for tho Rarinamah, 


Sabapathy Pillay vy. Panmahalmga. Pillay, 28 Ind. 
Cas. 681; 15M L. T 206, 28 M. L. J. 331, (1014) AL. 
W N 236, followed. j 

The question of the pecuniary jurisdiction of a Oourt 
is determined not by the relief awarded but by the 
valuation of the suit in acoordance with the terms of 
the plaint 


- Avogya Udayan v. Apach: Rowthan, 25 M. 543; 12 M. 
L J 35, Madko Das v. Rəmjı Patak, 16 A. 286; 
A. W.N (1894) 87, Rammoar Mahton v. Dile Mahtor 
21 O. 550, followed 5 

Where a Court has passed a decrees beyond Its juris- 
dicton, either pecuniary or otherwise, the validity of 
the decree must be questioned by way of an sappoal 
against the decree, and not in execution procsetinga 

The Manage) of Sit Meenakshi Deiasthanam Madura 
v. Abdul Karim Sahib, 0 M 421; 2 M L. T 340; 17 
M. L J. 255; Sudindra v. Budan, PM 80, Chintaman 


Vithoba v. Ohintaman Bajaji, 22 B 475, followod 


Dalshmanasiam: Nadas v. Rangamma, 26 M. 31; 
Rajah of Tunanagaramn vY Dantıvada Chelliah, 28 Al. 
S4 14 M L. J 488, Muhammad Sulaiman Khan v. 
Fatima, 11 A 814, A W. N. (1889) 107; Haji Musa Haji 
Ahmedy Pu manang Nursey, 15 B. 216 Imdad Ali v. 
Jagan Lal, ITA 478, A. W. N (1805) 109; Bhagimn- 
tappa v. Fishanath, 28 B. 878, 6 Bom L R. 342 
custinguishod. < 

A provision in a decree directing payment of an 
enhanced rate of interest in case of default cannot 
ba deemed to be penal, 1f the rato payable on syeh 
dofault is not unreasonable, 8 


Appeal against the order of the District 
Court of South Arcot, dated the 25th Angust 
1913, in Appeal Suit No. 15 of 1918, pre- 
forred against that.$f the Court of the 
District Munsif of Panruti at Cuddalore, 
dated the 18th November 1912, in Execution 


Petition No. 2, Miscellaneous Petition Revi-- 


ion No. 695 of 1912, in Original Shit No? 
45 of 1907. 


. 
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Mr. K. R. Subramanta Sastri, for the Ap- , 


pollant. 

‘Mr..M. Narayanasams Asyer, for the Re- 
spondent. 

JUDGMENT.—A snit was brought: to set 
aside a Will as a forgery. The plaintiff who 
was a minor by his next friend and the 2nd 
defendant who also was r minor by his 
guardian.applied to the Oourt for leave to 
compromise the suit on the terms set forth 
in arasinamah, As it appeared to the Dis- 
trict-Munsif that the ‘compromise was fit and 
proper and for the benefit of the minors’ the 

‘ Court gave ita sanction, and with the consent 
of the parties passed'a decree in terma of the 
vasinamah. The decree contained the follow- 
ing words:— It is ordered: as follows,” and 
it then set forth the terms of the rasinamah 
according to which the plaintiff was to pay 
Ra. 2,750 to the defendants. The defendants 


now apply to recover this amount by execu- the provisions of section $75 of the old Oivi 


tion of the said decree. Various objections 


are raised by the plaintiff in second appeal. ` 


It is first contended that there is no decree at 
all'and even if there is one, it is only a decla» 
ratory decree which cannot be executed. It is 
argued, that according to the Oiyil Procedure 
Code, the Court ‘vas bound to pass a decree 
in accordance with the rasinamah only with 
reference to, the subject-matter of the suit, 
that there is nothing in the so-called decree 
to show how much of-the rannamai referred 
to the subject-matter, that the suit itself was 


for the declaration that the Will was a forgery ` 


and that not .only is there nothing in the 
rasinamah itaelf to show whether the Will 
wes accepted to be génuine or declared to be 
a forgery, but the racinamah suggests that 
parties did nob consider it necessary to. settle 
that dispute. All this may be conceded. 
Nevertheless, we are of opinion, reading the 
` decree as a whole, that it embodied all the 
tarms of the rastnamah which were to be en- 
iter if necessary, in execution. 
re, disallow this contention. 


It is next argued that the decree was pass- 
ed without jurisdiction, because it went 
beyond the terms of section 375 of the old 
Civil Procedure Code* pf 1882, according to 


which the decree should be confined to the ' 


subject-matter of the suit, and also because 
the decree directed the payment of a sum of 
“Rs. 2,750, which is beyond the pecuniary 
jurisdiction of the District Munsif’s Court. 
There is nothing to show that the decree 


Wo, there- . 
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was passed without jurisdiction. Secondly, 
if it was passed without jurisdiction on the 
grounds stated, the objection cannot be taken 
in execution proceedings: As we have already 
pointed out, the decree does not state whether 
the rasinamah was adopted in its entirety 
referring to the subject-matter of the liti 
tion. [Itis probable that the plaintiff aban- 
doned his claim for ‘a declaration of th 
forgery of the Will in consideration of the \ 
reliefs which were awarded to him. In that 
case it is difficult to say -that it is not com- 
petent to the Oourt to embody in the decree 







No. 280 of 1911 on the file of the High Qo 
[ Sabapathi Pilay v. Vanmahalinga Pilar (1) 
it is qui 
clear the question whether a decree is agains 


Procedure Oode, 1882, and is, therefore, 
erroneous, must be raised by way of appeal, ` 
and not in execution proceedings. See The 
Manager af Sri Moenakshs Sundareswarar De- 
vastanam Madura v. “Abdul Karim Sahib (2). 
We agree with that decision. 

As to the question whether the decree was 
passed without jurisdiction on the ground 


“that the District Munsif ordered payment 


of the sum of Re. 2,750, it may be pointed out 
that the question of jurisdiction 1s determined 
not by the relief awarded but by the valu- 
ation of the suit in accordance with the terms 
of the plaint. See Arogya Udayan v. Apacht 
Rowthan (8), Madho Das v. Ramji Patak (4) 
and Rameswar Mahton-v. Dilu Mahton (5). 
Ewen if the decree was passed withont 
jurisdiction the question cannot be raised-in 
execution proceedings, as the objection does 
not relate to the execution of the decree but 
affects its subsistence and validity. See 
Sudindra v. Budan (6). This . view is also 
taken by the Bombay High Court in Ohinta- 
man Vithoba v. Ohintaman Bajaji (7). The 
< decisions i in Lakshmanaswamt Naidu v. Rang- 
amma (8) and Raja of Vistanagaram v. 
Dantivada Ohelkhah (9) do not apply. The 
cases relied upon by the appellant’s Pleader, 
(1) 28 Ind. Oas. 581; 15 M. L T. 206; 26 WM. L. 7. 


38; (1914) M. W. N. 256 
© L T 840,17 M.L J 255. 


8) 25 M. 543, 12 M. L. J 35. 

4) 16 A. 286; A. W N. (1894) 84 

5) 210 650. . 9 M. 80 
7) 22 B. 476. 8) 28 M Ble 
9) 28 M. 84; 14 M. L. J, 468 


. 
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Muhammad Sulaiman Khan v. Fatima (10), 
Haji Musa Haji Ahmad v. Purmanund Nursey 
(11), Imdad Ali v. Jagan Lal (12), are not 
in point. The decision in Haj Musa Haji 
Ahmed y. Purmanund Nursey (11) had refer- 
ence to the validity of foreign judgments. 
In Muhammad Sulaman Khan v. 
Fatima (10) the question for decision was 
whether it was the original decree of the Ap- 
pellate Court or the decree as amended with- 
out jurisdiction by the original Court was the 
decree which ought to be executed. In the case 
in Imdad Ali v. Jagan Lal (12) the defend- 


‘ant died before the passing of the decree and, 


therefore, he was not a party to it. In the 


case in Bhagwantappa v. Vishwanath (18) the - 


decision ‘was that according to the sections 
924 and 225 of the old Oivil Procedure 
Code of 1882, the -Court to which a decree 
is sent for execution was competert to,de- 
cide whether the decree was passed with 
jurisdiction or not and that it wes only 
after a decision in the affirmative that it 
becomes an executing Court. That is not 
a decision, therefore, that, question can 
be raised in execution proceedings. We, 
therefore, disallow this contention also. The 
next question that is argued before us is 
that the direction to pay enhanced interest 
in the decree ia a. penalty and should not 
be enforced. We see no reason to think 
that the term ia go unreasonable that it ghonld 
not- be enforced. 

We, therefore, 
coats. 


dismiss the appeal with 


eines dismissal, 
(10) 11 A. Bl4y A. W. N. (1889 

11) 15 B 216 

ig 17 A. 478; A W. N. (1805) 100: ° 

18) 28 B. 378, 6 Bom. L. R. 342. 








OUDH JUDICIAL COMMISSIONER’S 
ee COURT. 
Exxovrion or Daorwe APPNAL No. 56 or 1912. 
January 29,1914. | 
Present: — Mr. Lindsay, J. 0. 
RAJA RAM AND ornans—JopGarryT-DBBTORS 
— ana 


Ram ITRAT KUNWAR —AUOMON-PUROHASkR 
—axup Tan DEPUTY COMMISSIONER, 
BAHBAIOH, ror SAGTAPUR ESTATE— 

Daones-H0 onpa erie tas hie 
Limitation Act (EX of 1908), Sch. I, Arts, 165, 166 
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—KErecution. of decree—Application to set aside sals 
of plots not specified in mortgage-deed, 

Where in execution of a decree for sale in res- 
pest of certain plots of land which had bean mort- 
gaged, a number of plota were sold by auction which 
were not the plots specified inthe mortgage-deed 
and the sale was confirmed and possession delivered 
to the purchaser, and subsequently an application 
was made by the jyudgment-debtor saking the Court 
to set aside the salo and to restore him to possession 
of the plota not covered by the mortgage-deed and 

a decree for sale: 

` Held, that the applioation made by the judgment- 
debtor was one of the nature described in 
Article 165, Schedule I, of the Limitation Ao and 

that Article 165 must be taken to oover any 
application which the judgment-debtor may be 
entitled to make. 


Appeal against the order of the District 
Judge of Gonds, dated 16th July 1912, 
upholding that of the Subordinate Judge, 
Bahraich, dated 29th May 1912. 

Babu Brsheshwar Nath, for the Appellants, 

Mesars. Basudev Lal and „Aditya Prasad, for 
Respondent No. 1. 

Mr. N. N. Ghoshal, for the Respondent 


No. 2. - 1 


JUDGMENT.—This is a second appeal 
against a decision of the District Judge of 
Gonda and the only question for determi- 
nation is one of limitation. The facta of 
the case may be briefly set out as follows: 
Onthe 28rd of June 1909, the Court of 
Wards incharge of the estate of-a lunatic, 
named Chandrapal Singh, obtained a mork- 
gage-decres for the sale of certain plota 
of land which had been mortgaged on the 
28th of August 1902 to the ward by one 
Chedi Ram. The decree was made absolute 
on the 28th of January 1911, and on the 
28rd ‘of February in the same year an appli- 
cation was made for sale in execution. The 
applicant asked the Court to direct sale 
of a number of specified plots the total area 
of which was ssid to amount to 70.54 acres. ` 
The ordinary sale statement was prepared 
and sent to the Deputy Commissioner. The, 
officer after inquiry returned the stafemefit, 
to the Civil Court with intimation to the 
effect that the area of the land owned by 
the judgment-debtor was only 40 odd acres. 
In accordance with the report made by the 
Deputy Commisioner the sale statement 
was amended. Eventually on the 20th 
December 1911, an area of 40 odd acres 
was sold and purchased by Rani Itzaj Kunwar 
who is one of the respondents to this appeal. 


. 
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The sale was confirmed on the lst of February 
1912 and poaseasion was delivered to the 
Rani on the llth of” March. Five days 


after this an application was made by the . 


.judgment-debtor, Ohedi Ram, purporting to 
- be under sections 47 and 151 of the Code of 
-Civil Procedure. The applicant asked the 
Court to set aside the sale and to restore 
him td possession on the. ground that the 
area actually sold was not the area for the 
sole of which the decree had been obtained. 
There can be no doubt that the plots which 
were sold by suction were not the plots 
specified in the mortgage-deed, with the 
exception of six small plots the total ‘area of 
which comes to 1.48 acres. This application 
was rejected by the Court of first instanco. 
“The representative of the judgment-debtor 
thon appealed to the District Judge. He 
has dismissed the appeal on the ground that 
the application made by the judgment-debtor 
on the 16th of March was barred by Article 
166 of the first Schedule to the Limitation 
ct. 4 Z 
i The contention here is tbat the 
learned Judge has applied the wrong Article 
to the case. It is claimed that the Article 
which applies ia Article 165, which provides 
limitation for an application under the Oode 
of Civil Procedure, 1908, by a person dis- 
of immoveable property and 

gisputing the right of the decree-holder or 
purchaser at æ sale in execution of a decree 
to be put into possession. The Article 
provides a period of 80 days from the date 
of the dispossession and if this Article 
applies to the present case then the appli- 
cation which was made on the F@th of 
March. 1912 was clearly within time. - The 
Judge was of opinion that Article 166 
applied because the judgment-debtor was 
~- bound to get the sale in execution set aside. 
He, therefore, calculated limitation at 30 days 
from the date of sale. The argument here 
» ig that if the Court sold property which 
“ waa not covered by the decree, then tha sale 
wns altogether void as having been made 
without jurisdiction and consequently there 
lay no obligation upon the judgment-debtor 
to have such .e sale set afido, it being void 
ab initio. So far as the facta are concerned 
e it appears to me that the application made 
by the judgment-debtor was clearly an 


applicatio? of “the “nature described in. 


e Article 165, and if it was open to the 


N . 
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jadgment-debtor to make such an appli- 
cation then it must, I think, be held in his’ 
favour that his application “was within time. 
The scope of the application df Article 165 
has been defined in several judgments of 
which I need only refer to the following, 
namely, Ratnam Ayyar v. Krishna Doss 
Vital Doss (1), Jagan Nath v. Datta (2), and 


Har Din Singh’ v. Lachman Singh (8) No 


doubt, if we look at the torma of Order 
XXI of the Code of Civil’ Procedure and 
particularly to the provisions of rules 89 
et seg. of that Order, an application of the 
nature described in Article 185 could not. 
be made by the jnudgment-debtor himseH. 
But in the rulings just referred to it ‘haa ' 
been laid down that inasmuch as no particular 
sections or rules of the Code are referred to 
in the Article it must be taken to cover any 
application which the judgment-debtor may 
be entitled to make. In the present case the 
argument has all along been that the 
application which was made in thir instance 
was one undor section 47 of the Code of 
Civil Procedure, that is to say, it was an 
application relating to the execution, dis- 
charge or satisfaction of-the decree. Indeed 
the-learned Judge of the Court below has 
conceded this position and has held that tke 
mere fact that the aaction-purchaser waar 
made a party tothe application- does not 
remove it from fhe category of applications 
which cari be made under section’ 47- In 
this he has followed the ruling of the Privy 


“Gouncil which ig reported as Prosunno Kumar 


Sanyal v. Kali Das Sanyal (4). It appears, 


‘therefore, that this application was one which 
the judgment-debtor was entitled to make - 


under the Code of Civil Procedure and as I 
have already said looking to the allegations 
made in the application and also the antece- : 
dent circumstances, the argument of -the 
learned Counsel for the appellant that the 
application is strictly one to which Article 
165 applies is irregistible. I do not desire to_ 
say anything about the merits of tho case. It 
ig sufficient for tle purpose of disposing of 
this appeal to hold that the decision of the 
lower Appellate Court on the question of 
limitation is erroneous. As the appeal 
appears to have been disposed of on this 

2 21 H. 48 M.L J 76. 

2) 60. 0. 44. 

3) 25 A. 343; A. W. N (1908) 59. 

4) 19 C. G83 at p. 489; 19 T. A. 168, 


- 
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ground only, I, therefore, allow the appeal 
here and send the case back tothe learned 
District Judge for disposal on the merits 
according to law. Thé appellants will get 
their costs in this Oourt. from the respond- 
ents. 5 


4 





Appeal allowed, 


MADRAS HIGH COURT. 
Szoonp Crvi Appear No. 1425 or 1910. 
November 18, 1912. 
Present;Sir Charles Arnold White, KT., 
Chief Justice, ind Mr. Justice Sankaran Nair, 
RAMAKRISHNA MALLYA— PLAINTIFF — 
, - APPKILANT  ' .- 
- | vene 
BABUBAYA alias VENKATESHA 
HEGADE axp oruwes—Daraxpants— 


ResPoxDents . - 
A Landlord and tenani—Ejectmeni suit—FPorferture 
jor non-payment of rent—No act necessary to take ad- 
vantage of tt—Forferture, when relieved agama. 


In an ojectment-suit, based on leases executed prior, 
of 


to the Transfer of Property no act on the part 
of the landlord, shewing” that he electa to take ad- 
vantage of the farfeiture for non-peyment of rent, is 
necessary. - 
Padmanabaya v. Ranga, 6 Ind. Cas 447; 84 M. 
(1910) M. W. N. 462; 20 M. L. J. 990; 8 M. L. T. 
followed. 

Fenkatremana Bhatta v. Gundaraya, 31 M. 
4 X. L. T. 221, distinguished. - 

Whether a tenant is entitled to relief against for- 
feituro for non-paymont of rent depends upon the 
clroumstanges of each case. . - 

A stipulation thak the tenant, failing to pay rent, 
shall lose the value of his improvements uw held 
merely tn terrorem over him, and ought to be relieved 
a 


161, 
110, 


403, 


Subbaraya Kambi v. Krishna Kambi, 6 M- 159; 
Kottal Upp: y Edaralath Thathan Nambudr, 6 M. 
H. C. B. 288, followed. ; g 

Narayana Kambi v, Handw Nhatty, 15 M. L. J. 210; 
- Mahalakshmi Amma v. Lakehms, 12 Ind. Oas. 456; 21 
H. L. J. 890; (1911) 2 M. W. N. 385, distinguished. 
The fact that tenant pleads paymeñt, whioh he fails 
to sat not in itself disentitle him to equitable 
relief. S É š 
Second appeal against the decree cf the 
Oourt of the Temporary Subordinate Judge 
of South Canara, in Appeal Suit No. 376 of 
1908, presented against that” of the 
Court of the District Munsif of Karkal, in 
Oviginal Suit No. 141 of 1908. 
Mr. K. Ramanatha Shenoi, 
lant, 
Mr. K. P. Lakshmana Rao, for the Re- 
spondents. 4 
This second appeal, coming on for hearing 
ọn the jth April 1912, before the Hon’ble 


for the Appel- 


` 
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Bir Charles Arnold White, Chief Justice, and 


the Hon’ble Mr. Justice Ayling, the Court 
delivered the following 


JUDGMENT.—We agree with the Court 
below that on the true construction of the 
lease (Exhibit A). the sub-lease by the first 


defendant's father did not work a forfeiture, ` 


The lower Appellate Court, in holding that, 
assuming there was a forfeiture by reason of 
non-payment of rent, it could not be enforced ag 
the plaintiff had not done any act to show that 
„he intended to avail himself of the forfeiture, 
would seem to have followed the decision of 
this Court in ` Venkatramana Bhatta `y, 
Gundaraya (1). In that case, however, it 
was not brought to the notice of the Court 
-that the lease in qnestion was prior to the 


coming into operastion of the Transfer of Pro. . 


perty Act. The lease in the present case 
was made in 1871 béfore the Transfer of Pro“ 
perty Act came into operation and this being 
80, according to the decision in Padmanabaya 


‘y. Ranga (2), an act on the part of the 


landlord showing he elects to take advantage 
of the forfeiture is not a condition precedent 
to his right to sue in ejectment. There is 
no finding by the lower Appellate Court as 
to whether, on the construction of the lease, 
non-payment of rent operated as a forfeiture. 
We acoordingly send back the case to the 
lower Appellate Court for a finding on this 
question and also, if the Oourt holda tbere 
has been a forfeiture by reason of the non- 
payment of rent, for a fitding as to the 
terms, if any, on which the defendant is 
entitled to be relieved against the forfeiture. 
The findings should be submitted within one 
month after the re-opening of the Sub- 
Court, and seven days will be allowed for fil. 
ing objections. i, 

In compliance with the order contained 
in the above judgment, ‘the Subordinate 
Judge of South Canara submitted the’ fol- 
lowing 


7 ° 
FINDINGS.—The twa issues on which this 


Court has been directed to submit its findings - 


are (1): Whether on the construction of the 


lease Gy of rent operated as a for- 
feitureP (2) If there has been a forfeiture 


221. 


1 
161; (f910) af : 
T U ) WN, 


T. 
H. 
L. 


ms 
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by reason of the non-payment of rent, whe- 
ther the defendant is entitled to be relieved 
against it on any and what terma? The 
atipulation in question in the suit lease A is 
to this effect: I have no cause whatever 
either A or to keep the rent 
in arrears. In c case Any small portion of the 
aforesaid rent is kept in arrears or in case 

.I shall deliver back the said land 


ete, a and all to you withont demending from’ 


you the value of the improvements made 
by me.” As observed in Subberaya Kamit 
v. Krishna Kamit (3), from the circumstance 
that the stipulation in ‘question is that, if 
any portion of the rent should: fall into 


- arrears, the property should be surrendered 


_ upon. 


\ 


with all right to improvements, (t.e. ) without 
claiming the value of improvenrents, it might 
be reasonably inferred that such provision 
was made in order that it might operate as a 
fear in the mind of the leasde that the rent 
should be regulatly paid and the parties did 
not seriously intend that it should be acted 
In a word, this stipulation Was in- 
serted tn terrorem [see also Kottal Uppi v. 
Edavalath Thathan Nambudiri (4).] 


- 2. Farther, there is this important fact 
that the lease does not provide for any period 
of grace in respect of the payment of arrears 
of rent. It has been settled beyond any 
doubt or controversy that, when such is the 
case, the forfeiture arising from non-payment 
of rent will be one that can be relieved 
against [Vide Mahalakshmi Amma v. Lakshmi 
(5), Narayna Naicker v. Vasudeva Bhatta (6), 

Narayana Kambi v. Handu Shetty (7) and 
Adiraya Shetty v. Billa Tyampu (8).] Having 
regard to the intention of the parties, which 
can be gathered and reasonably inferred from 
the insertion of such stipulation as the one in 


question, and also to the cirgumstance that, 


the lease provides ‘for no period of grace, I 
should hold that the forfoiture under consi- 
deration is one that can be relieved against. 
Whe defeudanta: are entitled to have such 
equitable relief granted to them. P 

8. Before the defendanta can claim such 


t 


6 M. H. 0. R 268. 


6 M. 169 KA 
19 Ind Oas 456; 21 BM. L J. 960, (1911) 2 M. W. 


iLL. . 210, 
8 Ind. Cas. 438, 20 AL. L J. O44 8 AL. L. T. 108, 


Kot 
i 16 M. L. J. 208 
(1910) M. W. N, 419, 
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equity, they must be prepared to do equity. 
It will be incumbent upon them to pay up 
the arrears of rent due by them. The 2nd 
defendant pleaded discharge. The 2nd issue 
in the case was, whether the payments of 
rent and thirra ‘pleaded are true.” There 


-was no evidence to prove that isanue and 


it was found in the negative. The rent 
claimed by the plaintiff ia due to him. The 
defendants not only failed to tender it in 
Oourt but also set up a falas plea of discharge. 
The plaintiff will be entitled to get the 
arrears of rent due to him and that with in- 
terest. Having regard to the fact that there 
was no tender on the part of the defendant 
even .after the suit was brought but he, on 
the other hand, falsely pleaded payment, it 
will not be unreasonable or inequitable to` 
allow plaintiff interest at the rate of 12 per 
cent. per annum. ` Plaintiff will also be en-# 
titled to’ get his full costs of the snit 
including the costa on the claim for recovery 
of possession of the suit “property [vide 
Subbaraya Kambi v. Krishna Kainti (3) 
already referred to at page 167]. 

4. For paying up the plaintiff the arrears 
of rent claimed by him with interest thereon 
nt 12 percent. per annum from the date 


.on which the rent fell due-up to the date 


of payment and also full costs, some reason- 
able time will have to be allowed to the de- 
fendanta. Under the circumstances I am of 
opinion that it will be sufficient if three week’ 
time from the date of disposal of this second 
appeal in the High Oourt is allowed to them. 
There will be no loss or inconvenience to the 
plaintiff as he geta interest at the aforesaid 
rate up to the date of payment. If the de- 
fendanta, with a view to avoid the burden of 
paying interost, wish'to pay up the amount _ 
earlier they will be at liberty to pay it to the 
plaintiff’ through Court, 

5. For the reasons set forth above, I find 
on these two issues that, if the defendants 
should pay up what is mentioned supra 
within the time specified therein, they would 
be entitled to have the forfeiture in question 
relieved against. 

The second appeal coming on for final 
hearing after the return of the findings from 
the lower Appellate Court upon the issuea 
referred by the High Court for trial, the 
Court delivered the following 
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tehant is entitled to relief against forfeiture 
for non-payment of rent must depend on the 
facta of the particular case. Here we think 
on the anthority of the decision in Subbaxaya 
Kambi v. Krishna Kambi (8), following 
Kottal Uppi v. Edavalath Thathan Nambudiri 
(4), the tenant is entifled to relief. The cases 
reliéd on by the plaintiff (the landlord) are 
distinguishable. In Narayana Kami v. 
Handu Shetty (7) a, long period was allowed, 
some eight months, after default, before the 
forfeiture was to take effect and, apparently, 
there was no stipulation that the tenant 
should, on default, lose the value of his im- 
provements. In Mahalakshmi Amma v. 
Lakshmi (5) a period of grace wag'also al- 
lowed. There was no doubt a stipulation in 
that case that the tenant, on defanlt; should 

ose thb value of his improvements, but the 

t of this stipulation is not discussed in 
the judgment: 

We do not think the fact that the tenant 
sets up a plea of payment which he fails to 
prove, necessarily, in itself, disentitles him to 
equitable-rehef. ~- 

We accept the finding ‘and modify the 
decree of the lower Appellate Court in ac- 
cordance with the finding. . The plaintiff is 
entitled to his costs throughout. 

In default of payment of rent and interest 
. within the time allowed, the plaintiff may re- 
cover porsession. 

i Decree modified. 


MADRAS HIGH COURT. 
Civiu Arrears Nos. 218 axo 261 To 264 or 
1912. 
March 12, 1914. 
Piesent:—Mr. Justice Tyabji and 
Mr. Justice Spencer, 
MARWADI PADMAJI MIACHAND 
AND OTHERS—OLAI'MANTSE—ÅPPELLANTS 
versus 
Tus DEPUTY COLLECTOR o or ADENI— 
RararInG Orrican—RasronpsyT 
AND 


POMAJI—Sacowp Raspoxpent IN Kana | 


ž No. 262 or 1912. ` 
Land Acquisition dot (T of 1894), sa. 11, 19 (1) (a) 
and 28—Aroard by Collestor—(ontested in Civil Üowrt 
pe of proof—Market-value—Basis of ralwation 
~~ Falus of anghbom ing landa. ii 
. 


- the ordinary rule of onuse probandi 


Ordinarily, where a claimant contests before a Civil 
Court the amount of compensation awarded under the 
Land Acquisition Act by a Collector, the burden is upon 


. him to show that the amount so awarded is calculated’ 


one wrong basis; but where such award was made with- 
out taking any evidence that burden becomes very 
light, the mere tp% dimt of: e Collector has very little 
weight and is not prima facies evidence of the correct- 
ness of the award end the Oollector has bo justify his 
award under section 19 (1) (d) of the Act. 

Harish .Ohundsr Noogy v. Secretary of State for 
India, 11 C. W. N 876, followed 

Speculations as to the effecta which any suggested ` 
development may produce on prices’must be ex- 
cipded, except to the pxtent to whioh itis shown that 

such speculations had sotually entered into the 

market price of the land to be acquired at the date of- 
declaration. É 

Where, therafore, on the date of such declaration 
there isa scheme of development of the town and 
that was known generally, enhancement in the value 
of the market-rates consequent on such development 
must be taken into accomt, for determining the 


.market-ralue of the land to be acquired 


Secreta: y of State for Foreign Affairs v. Charlesworth 
Filling & Oo, 26 B. lat p 28, 28 [eA 121, followed. 

Where there are two data available for ascertain- 
ing the market-value of the land sought’ to be 
acquired, .one based on the market-value of -the - 
neighbourmng lands, and the other on the classifica. 
tion of lands into agricultural and building sites, 
it is safer to adopt the former valuation in de. 


‘termining the market-value of the land sought 


to be acquired and not the latter, as it is an un- 
certain basis, A 

Appeals against the orders of the District 
Court of Kurnool, dated 28th March 1912, 
in referred Cases Nos. 4,1, 2, 3 and 10 of 
1910 respectively. 

Messrs. A. Sundaram and `L. N. Govinda 
Ragava Iyer, for the Appellant, 

The Government Pleader, for ‘the Respond- 
ent. 

JUDGMENT. -We bave been . greatly 
assisted by the learned District Judge's 
careful analysis of all the evidence in the 
case, but thers is nothing to show on what 
basis the calculation of the valuation of the 
lands is based: The award of the Deputy 
Collector does not contain any reasons, and, 
in our opinion the remarks of the Oaloutta® 
High Oourt in Harish Ohunder Noogy v. 


` Secretary of State for India in Council (1) 


are applicable in bhis case. They say: “Now, 
in these 
cases ia that the claimant (who isa plaintiff) 


- must prove that the valuation made by the 


Collector is insufficient. 
the 


The theory is that 
kolak in arriving af *his award 


a) 11 C. W. N. 875 at p. 877, 


ae 


-~ if it is not challe 
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performs administrative’ and gugsi-judicial 
fonctions. He may tako evidence and come 
to a conclusion on such evidence. . The award 
under section 11 of the Act becomes final, 
within a definite time 
before the trib of the special Judge, and 
that Judgo, therefore, fills the position to 
some extent of an Appellate Court. The 
burden of proof is thus ordinarily on the 
‘claimant in the Court of the Special Judge, 
but the burden must vary according to the 
nature of the enquiry made by the Collector. 
Jf no evidence has been taken by the 
Collector, and if no reasons have been given 
in hig decision to support his conclusion, the 
claimant hasa very light burden to dis- 
charge. The mere tpse dit ofa Collector 
has very little weight, and is not prima. facte 
evidence of the correctness of his award. 
Instances are ngt uncommon where the Col- 
lector has not given tho grounds on which 
the amount of compensation was determined 
by him, and the logal result of his failure to 
comply with the provisions of section 19 (1) 
(d) of the Act is to make it incumbent on the 
Collector to justify before the Special Judge, 
an award which is a mere brutem filmen”. 
Tt seems to us that it is necessary to havo 
some affirmative basis for valuing the land 
and it is not satisfactory to proceed on the 
ground that the claim put forward is mani- 
festly tou high and, therefore, to decide that 
the Deputy Oollector’s award must stand. _ 

One. point of general importance was 
alluded to at the outset with which we think 
it desirable to deal before we consider the 
evidence of value which is before us. It was 
argued that the probability that the Munici- 
pality would acquire some lands near -the 
town of Adeni was known long before the 
notiticatién. This fact is alluded to by the 
learned District Judge in paragraph 8 of 
his judgment and wo accept it asa finding. 
“This fact, however, does not alter the necessity 
for our valuing the land at its market-value 
at the date of the publitation of the declara- 
tion under the Land Acquisition Act, sec- 
tion 28 (1), firat clang, notwithstanding that 
the market-value may have been affected by 
“speculations as to land development in the 
town. Adopting the language of their 


- Lordships df the Privy Council, speculations 


as to the effects which any suggested deve 
lopment may produce on prices must be 
excluded, except to the extent to which it 


ji 


is, 3 shown that such speculations had ‘actually 
ontered into the-market price of the land to 
be acquired, at the date of the declaration 
[Setratary of State for Foriegn Affairs v. 
Oharlesworth Filling & Oo. (2)]. Where, 
however, the speculations are based on a 
hope that those lands may themselves be 
acquired which are in the market, from the 
prices paid for which lands the market price 
of the lands actually acquired is sought to be 
decided, in such cases the speculative value, 
go paid, may for obvious reasons be of little 
assistance in arriving at the valuation of the 
market-value of the lands acquired. But 
where it is known that there will be some 
achethe of development and it is hoped that 
the scheme will enhance- the value of tho 
lands not actually acquired, there can be no 
doubt that- such enhancement in the 
of the market rates must be taken 
account. 

The leases on which the value of the land 
acquired is calculated are numerous and it 
is necessary to keep the besis actually . 
adopted clear, and not to shift the point of 
view. Two leases seem to have been alluded- 
tointhe argument. One is that of the 
prices fetched by the sale of lands in the 
same locality at or about the time of the 
declaration. The other basis is that of 
classifying’ the lands acquired as bnilding 
sites or agricultural sites. The latter 
method of valuation seems to us to be in 
appropriate to the present case, as we have 
no sure foundation on which to proceed after 


into 


jt has been determined whether the lands 


ought to be classed as building sites or not. 
Wo, therefore, fall béck on the former 
method of valuation, the prices paid for 
similar lands. Various documents were 
produced in. the Court on behalf of the 
claimants. We agree with the learned 
Judge that for the*reason given by him all 
the documents which are passed by Hancheji 
in favour of preyious purchasers are an 


` uncertain guide, not necessarily becanse they 


are fraudulent transactions but because the 


` prices given for the-plota sold were affected 


by many circumstances of too speculative a 
‘pature-to be capable of being adequately 
weighed in arriving at a market-value of 
the land. But even assuming that all the 
documents to which*we have referred above 


É 


(2) 26 B. Lat p. 28; 241 A, 181, ° 


valuga» 
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should be omitted from „consideration, ‘aa of 
too little value or of a valuo too difficult 


to be capable of being calculated, still there - 


are some sales which cannot be neglected. 
We refer to the sales evidenced by Exhibits 
Zand L and -tho gales of which evidence 
was given by the Collector. Out of these 


we consider Exhibits HL IV and- XXI to - 


< offer the safest guides that are available and 
after making. all allowances forthe circum- 
stances referred to by the learned District 
Judge in paragraph 21 of his judgment and 
which have been relied upon during argu- 
ments before us, we think that the lands in 
Survey Nos. 33/2, 88/1, 38 and 34, should be 
valued at a somewhat higher rate than the 
rates paid in the oxhibits just referred to. 
These survey numbers are nearer to the town 
and more accessible. On this basis we think 

-thata proper valuation for these survey 
numbers would be at Rs. 450 per acre. 


As regards the other survey numbers, | 


namely, survey Nos. 31 and 32, these are less 
accessible and they cannot be used as 
building sites untal the road is completed, 
which will be an expensive process as 
appears from page 120, line 42] ‘of the printed 
documents. We consider that they should 
be valued at Ra. 800 per acre. 

These valuations do not includé’ the 15 


per cent. allowed for compulsory - purchase ` 


under the Land Acquisition Act, , section 28; 


nor tho interest which must be added under ` 


section 34 both of which will be caloulated 
onthe excess awarded under our judgment. 

As regards referred Case No. 10 we see 
no reason to increase the amount awarded. 


There is`no doubt that the claims in these ~ 


cases have been extravagant and we think 
that these are proper cases for bringing 
asction 27 (2) of the Land Acquisition Act 
` iuto play. Taking into consideration all the 


circumstances, we make the following order `- 


as fo costs without disturbing the order as to 
costa in the lower Court. 
Appeat No. 261 or 1912 

We order that the appellant should pay 
half the costs of the Government in this 
Court. . 

Appeals Nos. 262, 263 and. 213 of 1912, 
we think, stand on somewhat different 
_footing. There were’ purchases by the 
claimants themselves 1 these cases for 
coflsiderations somewhat nearer to their 

. 


, 
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claims and though these purchases may ‘not 
- have been such as to afford a basis- for 
valuation we think they-should be borno jn 
mind in awarding costs. There will be no 
orders as to costs of these appeals—oach 
“party bearing his own coste. - : 

Appeal No. 264 of 1912 will bo dismissed 
with costs. : . 

The decreas will be satisfied by the- Secre- 
‘tary of State for India within three months of 
thia date. ` 

wlppeal dismissed, 





MADRAS HIGH COURT. 
-7 Cryin Revisiox Petrrion No. 18 or 
March 27, 1914. 
Present.+-Mr. Justico Ayling, 
ARAVAMUDAI AIYANGAR—Duvexpaxt 
f -—PETITIONRE 


1913. 


veras 2 30 . 
KALIA PERUMAL—Ptarxriprp— 
4 RESPONDENT. | 
Succession Certifioats Act (VI of 1889), s A—Pro. 
note in fovour of deceased pei son—Suit by awignes of 


pro-note—Decres subject to production of cm tificate © 


bafore arecution—-Proper order, 

In s suit on a prothissory note exoouted in favour 
of a deceased person, a Court has no Jurisdiction to 
pass a conditional decree directing the prodtction of a 
Sa padres before execution of the d 
even 6 su an ignee of the mi 
> ia TR assign i dow oh thg 

Santaji Khanderao v. Rarjt, 15 B. 108; Kar pasami 
v Pich, 15 M. 419, 2 ML. 7 116, followed. j 

The proper order in such e case ig to direct 
the production af the succession certificate befors 
decies, and on failure therect to dismiss the suit, 

Manasmg y Ahmad Kundhi, 17 H. 419, followed. 


Petition, under section 25 of Act- 1X of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Kumbakonam in Small Causa Snits No. 
1358 of 1912. 

Mr. 0. A. Seshagtri Sastri, for the Petj- 
pioner. > i 

JUDGMENT.—In this case the plaintiff 
(respondent) sued on a promissory note as 
the asaignee of the widow of the prominsee. 
He produced no. succession certificate. The 
Subordinate Judge gave him a decree direct- 
ing at the same time that it should not be 
executed without filing a certificate. 

It is argued on behalf of the petitioner 
(2nd defendant) that the Conrt had no 
jurisdiction to pass such a decree in view of 


e = 
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section 4 of the Succession Certificate Aot: 
See also Santaji Khanderao v. Ravji (1). 
I think this contention “must prevail. The 
plaintiff can stand in no better position than 
his assignor. Vide Karuppasamt v. Pichu 
(2). The decree was illegal. The proper” 
course in such cases is indicated in Manasrng 


v. Ahmad Kunhi (3). The plaintiff should bè 


allowed a reasonable time to file succession 
certificate; failing which his suit would be 
liable to dismissal. 

The decree of the Subordinate Judge is 
set aside and he is directed to restore thè 
suit to file and dispose of it accordirg to law. 

Costs will abide the result. 

Petition accepted. 

J) 15 B 105. : 
a 15 M. 416; 2M D 4. 116. 

8) 17 M. 14. 





CALCUTTA HIGH COURT. 
| Secoxp Cryin AppEAL No. 2920 or 1909. 
August 15, 1913. 
Present:—Mr. J antics Newbould and 
Mr. Justice H. N. Bay. 
MANMOHUN GHOSE—Puarntirr— 
APPRILANT 
versus 


EQUITABLE COAL Oo. Lp. AND oraaes— | 


Daren DANTS——Rx&sPon DENTS. 

Bpeciflo Realia Act (I of 1877), » 42-—Declaratory 
decres—Declaration that certain lease w permanent, ` 
rent fined and defendant bound to recognize plaintiff as 
tenant of leaes-hold, whether may be given—Dusoretion 
of Court-- Fmal decision on point about which parties 
have been Iitigatng. E 

t 


The p the ofa lease granted 
defendant No 1 to defendant No. 2, brought’ e 
for declaration that tho lease was a permanent, herit- 
able and erable one, that the rent was fixed in 


` perpetuity and that defendant No 1 was bound to 


\ 


reoggnise the plaintiff ay tenant of the lease-hold 

Held, that it is desirable to grant a deo.aratory dec- 
ree ın this cese, so that there-may be a final’ decision 
oy the point m dispute about which the parties have” 
been litigating. 


Appeal from the decree of the Judicial 
Commissioner of Chota Nagpur, dated 
August 25th, 1909, reversing that of the 
Munsif of Giridih, ‘ated December 28rd, 
1908. 


Babu Tarakishore Chowdhury for Babu SArvb ` 


Chandra Palit, for the Appellant. 

Mr°B. O. Mitter, Standing Counsel, and 
Babu Manmatha Nath Mukherji, for the Re- 
‘ppondent, 
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JUDGMENT.—The plaintiff ii this suit is 


an assignee of'a lease which was granted by 
the lst defendant to the second defendant. 
The plaintiff brought this suit to have it 
declared that the lease was a permanent, 
heritable and transferable one, that the rent 
was fixed in perpetuity and also that defend- 
ant No. 1 was bound to recognise the plaintiff 
as tenant of the lease-hold in dispute and for 
other reliefs. 

It is now admitted that the lease created 
a permanent, heritable and transferable 
tenancy and that the transfer to the plaintiff 
is a valid transfer. - But it is contended that 


the circumstances of the case are not such as | 


would justify granting s declaratory decree. 
The learned Standing Counsel who appears 
for the first defendant-respondent has cited 
several rulings in support of this contention. 


But all these rulings were before the passing ` 


of~the Specific Relief Act. 
section 42 of the Specific 


Tlustrations to 
Relief Act show 


_ that it has introduced a considerable change . 
We have no doubt: 


in the law on this point. 
in our mind that we have the power to grant 
a declaratory decree in this case. The 
granting of sucha d is discretionary. 
We think that it is desirable to grant such 
a decree Bo that there may be a final decision 
on the point in dispute about which the 
parties haye been litigating. Asa Court of 
second appeal we are bound to accept the 
finding of the lower Appellate Court that the 
word coftah” in the lease means a cotiah 
of four cubits and also the finding that the 
rent payable by the plaintiff ia Rs. 19 annu- 
ally, that is to say, the plaintiff has succeed- 
ed in his claim that he is entitled to 
recognition; but he has failed so far as he has 
tried to avoid payment of rent at a higher 


-rate. For this reason we allow this appeal 


by granting the plaintiff a decree declaring 
that the lease of the 14th July 1888 granted 
by defendant No.. 1 to Joy Narain Sarkar 
defendant No. 2 created a permanent, herit- 
able and transferable tenancy and that the 
rent thereof is a rent at a fixed-rate per 
cottah of four cubita and that the aynual rent 
ja now Rs. 19. And itis also declared that 
the defendant No. 1 is bound to recognise the 
plaintiff as the tenant holding the tenancy. 


‘ Having regard to the success and failure ` 


of the parties we dirept that each party will 


bear its own costs throughout. 


Appeal allowed exer: 
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MADRAS HIGH COURT. 
CRIMINAL Appwats Nos. 50 axp 51 or 1914. 
April 16, 1914.. 
Presenit:—-Mr. Justice Wallis, 

Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

Tas PUBLIC PROSECUTOR— ` 
APPELLANT 
a a versus 
In Cr. App. No. 50 or 1914. 
RAVER UNITHIRI—<Aoovsxp 
In Cr. Arr. No. 51 pr 1914. 
MAVUTHU VEETIL AMBU MARAV— 


Acousup. 

Oriminal Procedures Code (dot V of 1808), 4 196 
(b)—“Given,” meaning of—Sis months, from what order 
to be cownted. 

A complaint requiring sanction under section 195 
of the Criminal Procedure Code is within time if filed 
within six months of the order of the Appellate 
Court, though not within six months of the order of 
the lower Court. 

The word “gven” used in section 195 (b) of 
Oriminal Procedure Code means “confirmed by ao 
superior Court.” 

Muthusami Mudal v. Foni Chetty, 30 X. 882; 6 
Cr L. J. 102; 2 M. L. T. 230; 17 M. L. J. 266 (F. B.) 
and Baps alias Ademulam Pulla y Bapu alias Krishan- 
yen, 14 Ind. Cas. 806; (1912) M. W N. 499; 11 M. L. 
T. 367; 23 M. L. J. 419, 18 Or. L. J. 209, followed. 


Appeal, ander section 417 of the Odde 
of Criminal Procedure, 1898, against the 
acquittal of the afo id accused by the 
Sessions Judge of No Malabar in,Crimi- 
nal Appeals” Nos. 38 and 34 of 1913 on nis 
file. 


Public Prosecutor, 


The for the Appel- 
lant. f 

Mr. V. Ryrts Nambiar (with him Mr. K. 
Govinda Marar), for the accused. 


JUDGMENT. 

-Wattis, J.—These are appeals from ac- 
quittal by the Sessions Judge setting aside 
the conviction of the accused on the ground 
the complaint was not filed within six 
months from the grant of sanctign in the 
first instance as required by section 195 (b) of 
the Oriminal Procedure Oode. It is argued 
by the Public Prosecutor that the terms of 
the section as interpreted by the decisions of 


two Full Benches of the Court, Mtrdhuncams” 


Mudali v. Voom Ohetii (1), Bapu alias Adi-- 
mulam Pillai v. Bapualies ‘Krishanyen(2), were 
(1) 30 M. Gayo J. 102; 2 M, L. T. 280; 17 
A. L J. 266 ae 
(2) 14 Ind. Ges. 305; (112) M. W. N. 499; 11 M. 
L. T. 867, 22 M. L, J, 419; 13 Or, L. J. 209. 
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sufficiently complied with as the complaint 
was filed within six months of the order 
of the High Court confirming the sanction. 


It bas been held“in these. decisions that 


the confirmation or revocation of a sanction 
by the appellate authority pursuant to 
the sub-section isa fresh giving or refusing 
of sanction within the meaning. of the 
sub-section, so as to give the Oourt to which 
the Appellate Court is subordinate jurisdio- 
tion to entertain an appeal from such order. 
This point was expressly raised in the recent 
case in Bapu alias Adimulam v. Bapu alias 
Ki ishnayen (2) and was decided by five Judges 
ip the affirmative. If this be correct, and it- 
is our duty to bow to it whatever our own 
views may have been, it seems difficult to 
give the word “given” in the further portion 
of the section, which provides that no ganc- 
tion shall remain in force for more than 
six months from the date on which it was 
given, therefore, a different meaning, and 
hold that it refers to the grant of sanction in 
the first instance. We are, therefore, con- 
strained to hold that the complaint was filed 
in time. 


Tt is unnecessary to consider whether 
the judgment of the Appellate Court 


should not also be set aside as contraven- ° 


ing the express provisions of section 537 
(b). The. respondent’s Vakil has not taken 
the objection that the High Court in this 
case was not the proper Court to enter. 
tain the appeal from the Additional District 
Magistrate's order; and we do not think 
we are at liberty to go behind the order of 
the High Court confirming the sanction. 

In the result the judgment of the 
Appellate Court acquitting the accused, is 
got aside and the Sessions Judge is directed 
to take the cases again on his file and dispose 
of them according to law. 

Spanomg, J.—I concur. 


Sapastva AITAR, J.—I take it that in these 
cases the High Oourt confirmed the sanction 
granted by the Additional - District Magis- 
trate acting under section 195, Criminal 
Procedure Code, as the authority to which 
the District Magistrate was subordinate 


and not under aection 439, Crfminal “Proce-* 


dure Code. They could not have acted in 
revision under section 439, Criminal Procedure 


Code, as the Full Bench decision of Bapu alias + 


Adimelam Pilas v. Bapu aljas Krishnayen (2) lA 
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says that interference with an order granting 
or refusing sanction is notin the exercise 
of appellate or revisional jurisdiction. 

- It may be that the High Court in acting 
under section 195, Criminal Procedure Code, 
in this present case overlooked the fact: 
that the application under section 195 should 
have ‘been made to the Seasions Judge 
as the authority to which the District 
Magistrate was subordinate (see clause 7 of 
section 195) and: not to the High . Court 
skipping the Sessions Court However, the 
High Court’s decision is final as between the 
parties. 

It has beon finally decided by the above 
Full Bench decision that the word “given” 
in the first portion of clause (b) of section 
195 includes the meaning “confirmed by a 
superior Court.” I do not think that in 
construing the same word “given” in another 
part of the same clause (b) which relates 
to the period of six months for which the 
sanction “given” is to be in force, it is 
advisable to place a different construction. 

The Sessions Judge’s order acquitting 
the reapondents on the ground that the 
sanction “given” had expired must ba Bet 
aside as there was a sanction “given” in 
this case by the High Oourt within six 


# months before the charge, though the sanc- 


I. 


tion given by the Magistrate expired 
more than. six months before the charge. 

The Sessions Judge’s order being thus 
set aside, the next question is whether to 
deal with the merits of the case ourselves 


or direct the Sessions Judge to re-hear the ` 


appeals before him. Whether such a direc- 
tion 18 competent to an Appellate Couri 
acting under section 423, clause (a), or not, 
it is competent to the High Court acting 
únder section 489 read with clauses (a), (e) 
and (d) of section 423, 

% think that the decision in Ohinna Karuppa 
‘Gounden v. Muthu Gounden (3), which seems 
to be against the express provision of 
section 537, clause (b), requires re-consideration 
but the question hes not been raised in 
the appeal grounds in these cases and it is 
unnecessary to rely on section 537 (b) in 
support of our order reversing the Appel-. 
date Canrt’s order. 


(a) avoir one Onder reverséd. 
ow , 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. ‘ 

CRIMINAL Appear No. 85 or 1912. 
` March 4, 1912. 
Present:—Mr. Rafique, A. J. O., aad 
Mr. Piggott, A. J.C. 
RUSTAM SINGH AND oTamas——Acousap— 
APPELLANTS 
ET 445 

EMPEROR-—Prossouton—ResronDent: 

Penal Code (Act XLV of 1860), s» 802-—Bindsncs 
Act (I of 1872), s. 114—Aocomplice—Suspected parts. 

cipator tn orime appearing as prosecution witness, state- 
ment of, weight of —Presumptron. 

A prosecution witness, against whom there is, epert 
from his own statement, ground for suspicion that he 
was himself a participator in the very orime for which 
the accused are on their trial, though, strictly speaking, 
not an “accomplice”, standa, in view of the provisions 
of section 114 of the Rridence Act, ‘practically on the 
same basis as an “accomplice.” Therefore a convic- 


tion ought not tn be based on the sole unoorroborated 
testimony of such a witness. 


Queen- Emp ess y O'Hara, 17 O. 642, referred to. 


The principle laid down by section 114 of the Evi- 
dence Act is one of very wide application, which 
covers not merely the particular instances given in 
the illustrations to the said section, but all sorts of 

ogous cases in which the actual facts are distin- 
guishable from the facts presumed by any one of the 
illustrations but are equally amenable to the general 
prinotple enunciated by the section itself. 


Application against an order of the 
Sessions Judge of Fyzabad,- dated 15th 


`- January 1912. 


Mr. F. [incon and Babu 
for the Appellants. 


The Government Pleader, for the Crown. 


JUDGMENT.—In this case four men, 
Rustam Singh, Gaya Prasad Singh, Lachmi 
Singh and Angad Singh, Thakws of the 
village of Bamhniawan in the Fysabad 
district, have been tried and convicted under 
section 302 ofthe Indian Penal Code in 
connection with the murder of one Sitla 
Sahai, the pafwart of their village. The 


Mahadeo Singh, 


| record has been submitted to this Court for 


confirmation of the sentence of death passed 
by the learned Sessions Judge, and we-havo 
also before us an appeal presented on behalf 
of the four accnsed men. The first witness 
for the prosecution was Parmeshwari Dayal, 
brother of Sitin Sahai,aforosnid, and himself 
patwart of the village of Sibar situated about 
five miles from Bamhniawan. It, is evident 
that the relations betw&en the two brothers, 
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were not particularly - intimate, for Parmesh- 
wari Dayal seems to know little of his brother’s 
affairs and was quite unaware that anything 
untoward had happened to him, until he 
received orders, on the 27th of October 1911, 

from his superior officer, the Supervisor 
Kanungo, directing him to proceed to Bamhni- 

awan and to endeavour to serve him with 
a notice requiring his attendance at the 
Tehsil. On arriving at Bamhniawan, Par- 
‘meshwari Dayal fonnd that his brother was 
missing and had not been’ heard of for some 
weeks. It appears that Bitla Sahai had no 
house of his own in the circle, bút resided at 
Bamhniawan with the witness Mxsammat 
Rajwanta, a Thakur woman and ‘presumably 
a widow. From inquiries made from 
Musammat Rajwanta,who has herself appeared 
as a witness in the case, Parmeshwari Dayal 
ascertained that Sitla Sahai had last been 
heard of on Monday, October 2nd, 1911, 

when he had gone from Bamhninwan to the 
village of Kapaai, distant about two miles, in 
order to attend a feast given ‘by the witness, 
Ram Singh, a resident of that place. Rem 
“Singh deposes that the feast in ‘question 
was given on the occasion of the 13th day 
after the death of his uncle, Bisheshwar Singh; 

he does not explain clearly how many persons 
in all had been invited to this feast, bat he 
says that fourteen guests came from Bamhni- 

awan, all of whom were Brahmans with 
the exception of the patwart Bitla Sahai. 
Amongst these Brahmans was one Jugul 
Kishore, and Ram Singh remémbered that 
Jugul Kishore and Sitla Sahai left his house 
together somewhere about 9 P, w. and a little 
while after the departure of the rest of the 
Bamhbniawan men. He informed Parmesh- 

wari Dayal of these facts when the latter 


came to him on October 27th to make. 


inquiries, and. Parmeahwari Dayal deposes 
that upon the information thus obtained he 
went and questioned Jugul Kishore. The 
latter replied that it was true that Sitla Sahai 
had been present at the feast at Ram Singh’s 
house: and that something had been said 
about their leaving in company, but that, asa 
matter of fact, Sitl, Sahai had not gone away 
with him from Ram `'Singh’s house. It would 
seem that he professed to know nothing more. 
Ou October 28th, inthe evening, Parmesh- 
wari Dayal went to the Police station, distant 
about six emiles from Bombninwan, and 
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reported the fact of lis brother’s disappear« 
ance, mentioning at the sametime whathe had 
learnt from Ram Singh and Jugul Kishore. 
He added that after he had questioned Jugul 
Kishore the latter had left Bamhniawan and 
was alleged to have gone.off to visit his father- 
in-law; it is clear from this circumstance, 
and from the evidence given by Parmeahwari 
Dayal in Court, thatthe latter considered 
Jugul Kishore’s condact peculiar and suspect- 
ed him of knowing more about Sitla Sahai’s 
disappearance than he was willing to disclose. 
On the information thus given an inquiry was 
instituted.: Sub-Inspector Muhammad Jamil, 
the Police offcer who first went to Bamhni- 
awan, has not been produced asa witness, 
and we only know that he arrived there on the 
morning of October 29th and ~ initiated the 
inquiry. He was, however, soon superseded’ 
by his superior officer, Munshi Alim-ul- lah, | 
who is the 12th witness for the prosecution.” 
We find, however, that Jugul Kishore ‘had 
/previously been questioned by Muhammad 
Jamil, anda statement made by him was 
recorded i in the special diary of that offlcer’s 
inquiry under date of October 29th, 1911, at 
10 a. u.; Sub-Inspector Alim-ul-lah began by 


himself questioning Jugul Kishore and record- 
statement made by him under A 


ing & second 
date of October 29th, 1911, at noon. He next 
went to Kapasi and questioned Ram Singh, 
returning towards evening to Bamhniawan 
where the accused Rustam Singh, Angad 
Singh and Gays Prasad Singh were produced 
before him. We may note at once thai these 
three men, along with the accused Lachmi 
Singh and one Nandu Singh, who is the own 
brother of Rustam Singh, had been implicated 
by Jugul Kishore in the statement made by 
him to Sub-Inspector Muhammad Jamil, 
while the later statemet made to Sub-Inspecr. 
tor Alim-ul-lah at noon on the same dgy 
implicates. the four appellants only and 
denies the complicity of Nandu Singh. The 
investigation appears to have got no further 
on October 29th. On tha following morning 
at about 10 a. x., Lacpmi Singh was brought 
up and all the four appellants were thus in 
the custody of the Police. The Sub-Inspector 
deposes that he proceeded to question first 


Angad Singh and then Rustam “Singh” apart” 


from the others and that Rustam Singh made 
a statement to him and offered to show him 
the place 


i 
e 


where the corpse of Sitl, Sahai 6 


s referred to from the side of the 


d 
148 
RUSTAN SINGH, t. BMPBROR. 


would be found buried. He accordingly 
conducted the Sub-Inspector accompanied by 
various witnesses at a certain tank, and 
pointed to a place near the edge of it where 
the body of a man waa discovered buried in 
the ground about six inches deep. Withont 
discussing at any length those details of the 
evidence which are not material in view of 
the decision we have come to upon the cass 
as & whole, we are content to remark that we 
are satisfied on the evidence that the body 
thus discovered was that of the patwari Sitla 
Sahai, that he had been dead since the night 
of Oatober 2nd, 1911, and that he had met 


with a violent death. On this last point the _ 


medical evidence is quite explicit. Although 
decomposition had reached such an advanced 
stage that anything like a complete medical 
examination of the corpso was impossible, it 
was quits clear that the skull was fractured 
and that a portion of the left temporal bone 
yas missing altogether. It will be convenient, 
however, for ua to consider at once the details 
of the evidence as to the condition in which 
the corpse was, discovered. Sub-Inspector 
Alim-ul-lah says that it was buried about six 
inches deep, that one leg was missing from 
the knee as well as the piece of bone already 
head, and 
that as regards the missing leg it did not 
occur to him to canse any particular search 
to be made, but he came tothe conclusion 
that some animal, we presume he means a 
dog or jackal, had eaten it. Of the witnesses 
present at the time of the discovery of the 
corpse Jaisari Singh (P. W. No. 10) was not 


“examined either by the prosecution or by the 


defence on any of the matters which seem to 
us particularly significant from the point of 
view now under consideration. Ram Samajh, 
Thakur of Bamhniawan, who was called for 
-eypmination in connection witha different 


part of the case, deposed in cross-examination | 


that the place where the corpas was found 
was near & field of his, and that one of the legs 
of the corpee was left lying about after the 


< corpse had been remdyed and that he had 


actually seen it lying there fifteen days before 
his examination was taken in the Sessions 
Court, that is to Bay, as late as 25th December 
“1911 8r thereabouts. Hanwant Singh, s 
land-holder of ẹ neighbouring village, who 
had been called in to attend the investiga: 


a tion, deposey that when Rustam Singh had 
N pointed outa cerjain place near the talab 
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some coolies were sent for and directed to 
dig. He says that they had only gone about 
four inches deep when the corpse became 
visible. It was naked, there was a hole in 
the head and one leg was missing from the - 
knee. He does not remember that in his 
presence anything was said about the migs- 
ing leg of the corpse or any search made 
for it. The only other witness on this point 
is Police constable Mahabir Singh’ (P. W. 
No. 7). His statement is confused, but there 
can be no doubt that he distinctly committed 
himself to the assertion that the corpse was 
found on the day on which Sub-Inspector 
Alim-ul-lah took up his inquiry, that is to 
say, on October 29th, and not on October 30th, 
1911. The witness then-went on to depose 
that he left with the corpse for’ Fysabad 
that very same evening, and in fact to give 
other details which seem to show clearly 
eriongn that he was quite aware that ihe 
digging up of the corpse at the spot pointed 
out by Rustam Singh accused really took 
place on the 29th, and not on the 30th of 
October. The question is whether his state- 
ment that the corpse was found the day the 
“bare thanadar” (Sub-Inspector Alim-ul-lah) 
arrived was a pure. blunder, or whether 16” 
represents an admission on the part ofa 
stupid confused witness of an actual fact 
which the remaining witnesses are trying 
to keep back from the knowledge of the Court. 
For the rest, we notice that Mahabir Singh 
deposes that the body was found in aral or 
channel of some sort, but he evidently 
wished the Court to understand that it was in 
some way -buried or covered with earth, for 
he mentions that certain Ohamars were sent 
for to dig it up. He ‘adds that aleg of the 
corpes was missing and was not found al- 
though some search “WAS made for it; and 
he further states that “in the ground” (by 
which he presumably meant the earth or soil 
covering the corpse) there wasa hole “as if 
an animal had dug it.” The circumstances 
attendant on the discovery of this naked © 
corpses are so peculiar that we cannot feel . 
persuaded that the whole truth on this point 
has been laid before the Qourt. The body 
was found in the neighbourhood of a tank 
apparently just beyond the margin of culti- 
vation and ina locality likely to be infested 
after dark by jackals and stray dogs. It was 
covered by a sliallow, layer of eearth, and 
we do not gather that there was anything 
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in the nature of the excavation to protect 
the corpse from the attacks of dogs and 
jackals once they had discovered ita where- 
abouts. We know also that some animal 
or animals of this description had actually 
discovered the corpse and had dug through 
the layer of earth sufficiently to get hold of 
one of the legs and carry it away. Yet- the 
medical evidence alone proves that the corpse 
was that of a man who had been dead a 
month or more, and we have already re- 
marked that we are satisfied on the evi- 
dence aa a whole that it was the corpse 
of Nitla Sahai and that Sitla Sahai had n 
murdered on the night of October 2nd, that 
in to say, 28 days before the corpse waa found. 
It seems to us, if not actually impossible, at 
any rate so grossly improbable that we are 
unable to accept any view of the case involv- 
ing & belief in ita having actually occurred, 


that the body of Sitla Sahai should have . 


simply been laid in this shallow excavation 


on the night of October 2nd and have re-: 


“mained there for 28 days undisturbed by dogs 
or jackals except to the small extent disclosed 
by the evidence. The prosecution theory 
might be a conceivable one if we were asked 
to believe that the body, thongh only slightly 
covered with earth, had been so effectually 
concealed that, as it happened, no predatory 
dog or jackal had the good fortune to dis- 
cover it st-all; but we know that it had 
been meddled ,with by some animal. We 


think we may take it as certain that once the 


body had been discovered by jackals or 
similar animals they would, in the absence 


of human interference, have returned to it 


night after night until it was completely dis- 
integrated and the bones scattered about over 
a considerable area. The case for the pro- 
secution; therefore, practically involyes the 
` very curious coincidence that the corpse had 
- lain’ undiscovered until the night of October 
` 29th, and had then for the first time been 
got by some stray dog or jackal. This is the 
point which strikes ua as so peculiarly im- 
probable. It so happens that we have had 
to denl in this Court within the last year 
or twò with more than one case in’ which a 
murder came to light and the corpse was dis- 
covered a considerable time after the com- 
mission. of the crme. We know that the 
removal of a corpse in such a case from one 
hiding-place to anothet, as a: preliminary to 
ita formal discovery by the. Police, is by no 
e 
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means an impossible occurrence. In the pre* 
sent case it seems clear to us that, if Bitla 
Sahai’s body in fact layin that shallow 
grave ‘on the edge of the tank from October 
2nd to October 80th, then some one must 
have made it his business to keep watch and 
ward about the place night after night to 
prevent the corpse being interfered with by 
wild animals. This theory is perhapa not al- 
together an impossible one, but having regard 
to the circumstances of this case aa a whole 
and to the very curious ‘slip made by” Police 
constable Mahabir Singh when he deposed in 
effect that the body was really discovered on 
October 29th, “we are strongly inclined to the 
suspicion that some persons in ‘the village 
removed the corpse from some different hid- 
ing-place (very possibly the- bottom of a 
disused well) in the course of October 29th 
and placed it where it was “found” on the 
following day, as a preliminary to the formal 
disclosure by Rustam Singhof this,—ite final 
hiding-place. Having disonussed this point 
in the case in such detail, we feel we can 
pass over briefly the fact that immediately 
after the discovery of the corpse the accused 
Gaya Prasad Singh is said to have taken the 
Police to another tank situated some distance 
off and there to have made over certain 
articles of clothing alleged to have been those 
worn by Sitla Sahai at the time of his 


murder. There are peculiar features in the © 


evidence on this point also, particularly tho. 
way in which Gaya Prasad is alleged to have 
taken these articles of clothing “ont of the 
water; but we think it quite sufficient to 
say at once that we feel in respect of these 
articles of clothing procisely the same sgus- 
picion that we feel about the ooFpse, namely 
that they had been placed not lang before in 
the spot where it had been arranged that 
Ganga Prasad Singh should formally point 
them out to the investigating Police. 

We have discussed these matters at nao 
length, partly because of their bearing on the 
suspicion we entertain thatthe whole truth 
has not been laid before the Court as to 
what took place in the course of the Police 
investigation in thig, tase, but even more ro 
in order to enable us to deal adequately with 
the further question of the corroboration forth- 
coming from the evidence on the record re- 
garding the statement of. the prosecutfon wit? 
mesa Jugul Kishore. Obviously the position 
of Jugul Kishore in this case is a peculiar 


me 
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His own statement apart, he is the last 


ano. 
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person known to have been with Sitle Sahai - 


when the latter was alive. We feelno doubt 
whatever as tothe truth of the evidence 
which proves that Jugul Kishore and Sitla 
Sahai left Ram Singh’s house together at 
about 9 r., on October 2nd, 1911, professedly 
on their way back to Bambniawan, and that 
Sitla Sahai was never seen alive after that 
night. We know that Jugul Kishore re- 
turned quietly to his own house and never of 
his own accord volunteered any statement re- 
garding the eventa of that night. We know 
further that, when he was first questioned by 
Parmeshwari Dayal, he told a lie in denying 
that Sitla Sahai had actually left Ram Singh’s 
house in his company. After telling this 
falsehood ha hastily left the village in order 
to avoid further questioning. We have it 


‘from the witness Ram Samajh (P. W. No. 9) 


that when Sub-Inspector Muhammad Jamil 
first commenced his inquiry his suspicions 
turned in the direction of the Brahmans of 
Bambniawan, and particularly of the thirteen 
Brahmans who had been Ram Singh’s guests 
at the funeral ceremony of which he spoke 
ih bis evidence. We understand that this 
ceremony of the 18th day after death is one to 
which thirteen Brahmans would naturally be 
invited, and it seems not unreasonable to 
suppose that there was something more than 
a coincidence involved in the circumstance 


‘that Sitla Sahai, a Kayasth, should have been 


open to doubt that Sitle Sahai was waylaid ` 


M. 


the one other guest from his own village. 
Then we have it that twelve of these 
Brahmans started for home a little in advance 
leaving one of their number, Jugul Kishore, 
to follow with Sitla Sahai. It seams scarcely 


and done to death on his way home. These 
facts, taken in connection with Jugul 
Kishore’s subsequent conduct to which we 
have already referred, are sufficient in them- 
selves to justify suspicion being directed to- 
wards the thirteen Brahmans in question and 
Jugul Kishore’ in particular. The circum- 
stances of the murder, the absolute silence 
observed by all the residents of the village 
on the subject of Sitl» Sahai’s disappsarance 
and the somewhat anomalous attitude taken 
up by the appellantes themselves at their 
trial, are all 
deave ên the” mind of any one who has had 
mucli experience in matters of this sort a sug- 
picion that the Court is here dealing with a 


circumstances calculated to- 
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murder committed by Brahmans and under 
circumstances which inclined the village 
community a8 a whole to the opinion that 
the murdered man had got no more than 
he deserved. Ass matter of fact we find in 
the evidence indications, somewhat alight no 
doubt, but yet significant, of the existence 
of a motive for the murder which pointe 
towarda Jugul Kishore and his fellow Brah- 
mans rather than towards: the appellants. 
Jugul Kishore has s younger sister living 
with him at Bamhniawan, who has been 
married but has not yet ‘gone to her husband. 
He gives her age as twelve or thirteen’ years, 
but was eyidently uneasy when  cross- 
examined as to the precise age. One or two 
witnesses in the case have deposed that there . 


was to their knowledge a rumour about in .. 


the village that the patoart Sitla Shahai had 
contracted: an improper intimacy with this 
young girl. All this is, of course, denied by 
Jugul Kishore, and the appellants themselves 
have not thought it proper to put it forward 
directly in their own statements as explain- 
ing the fact of Bitla Sahai’s murder and the 
false acousation against them. It is, however, 
a little curious that Jugul Kishore, who had 
been somewhat emphatic in his. statement 
to Sub-Inspector Alim-ul-lah regarding hia 
own intimacy with Bitla Sahai, has entirely 
gone -back on this statement when he came 
to be examined before the Court and showed 
himself anxious to make out that his acquain- 
tenance with the deceased patwatri was 
slight and formal. ` : 
The question before us, however, is not 
whether we are in a position to make ont 
a case against other persons, but whether 
we are prepared’ to affirm the oonviction , 
of these four appellants on the all but 
uncorroborated testimony of Jugul Kishore. 
The statement of that witneas before the 
Court is in effect that the four appellants 
waylaid Sitla Sahai at a small grove on 
the way between Kapasi and Ban Lriawan, . 
and there beat him to death with lathrs, 
that they were of two minds abont killing 
Jugul Kishore as well, but finally allowed 


.him to depart after exacting from him a 


binding oath of secrecy. The terror induced 

in his mind by the threats of tho accused 

and his respect for his own oath are the 

reasons put forward by him to explain 

his silence on the #abject and the false- 

hood told by him when he was first ques- - 
R ; 


. 
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tioned by Parmashwari Dayal. The point 
of the case, however, is that in considering 
‘the statement made by Jugul Kishore, we 
‘are dealing with the evidence of a man 
against whom there is. apart from his own 
atatement, ground for suspicion that he was 
himself a participator in the very crime for 
--which the apppllanta are on their trial. In 
the strict sense of the word it wonld, no 
doubt, be incorrect to speak | of Jugul 


Kishore as an ‘ accomplice, ’ or even 
~ A8 & * suspected ‘accomplice ” in te crime ; 
the word accomplice’ used in this 


connection would mean an accomplice of the 
accused persons on their trial, that is to 
say, a person who _ was believed to have 
taken part with them in the commission 
of the crime. There is a reported case, 
that of Quaen-Kmpress v. O'Hara (1), 
which the use of the word “ accomplice > 
in connection with the evidence of a witness 
who stood in 8 position analogous to 
that of Jugul Kishore in the present case 
had to be considered. The learned Judge 
before whom that case was originally tried 
saw clearly enough that the witnesses with 
whose- evidence he was dealing were not the 
“ accomplices ” of the accused then on his 
trial in the ordinary sense of that word, 
and he charged the Jury accordingly ; 
but it owas -eventually held’ by the 
Calcutta High Oourt that the Jury were 
thereby misdirected, and that they should 
have been cautioned as to the advisibility 
of putting the evidence of the witnesses 
concerned practically on the sams basis 
as that of the evidence of accomplices. 
The fact of the matter, as it appears to 
us, is that the principle laid down by 
section 114 of the Indian FEividence Act is 
one of very wide application which covers 


not merely the particular instances given - 


in the illustrations to the said section, but 
all sorts of analogons cases in which the 


actual- facta are distinguishable from the, 


facta presumed by any one of the illustra- 
tions but are equally amenable to the 
general principle enunciated- by the section 
itself. It is an obvious principle of law that if 
the evidence for the prosecution proves 
that one of two men, either A or B, 
committed a particular murder, and that 
they did not both of them commit, but 
s 
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the prosecution is unable to carry thé 
case any further than this, then the 


charge is not proved either as against A 
cr as against B, and if they are both ‘on 
their trial the Court will have to acquit 
them both. The case will not essentially 
be very much altered if it should so happen 
that B has somehow got into. the witness- 
box while A is in the dock. If’ B deposed 
that he saw A committing the murder, 
the Court will have to take into considers- 
tion whether, in view of the evidence as a: 
whole, B could well say anything else unless 
he was prepared to admit that he had com- 
mitted the murder himself. In the present 
case itis obvious that cironmstances were 
disclosed at the very outaet of the Police 
investigation which laid Jugul Kishore open 


to the suspicion that he had himself been- 


concerned in the murder of Sitla Sahai. His 
statement that he saw the murder committed 
by the four appellants was madé in hia 
own defence, when he was more or lead 
driven into a corner by the necessity of 
clearing the cloud of suspicion which lay, not 
on himself only, but on those of his neigh- 
ours and caste-fellows who had been present. 
along with himat the banquet given by 
Ram Singh. Evidence given by a witness 
under such circumstances cannot reasonably 
be placed ona higher footing than the evi-. 
dence of an accomplice ; in some respecta it” 
seems “to us that it is even leas reliable 
than the evidence of an accomplice as to 
whom the Oourt is satisfied that he haa 
made a clean breast of the whole matter, 
including a frank admission of his own com- 
plicity in the crime. We feel no hesitation 
in saying that there ought to be no conviction 
in the present case on the uncorroborated 
testimony of Jugul Kishore. 


The corroboration relied upon by ‘the 
prosecution may be placed under, three 
heads :— . 


(A). There is some evidence as to motive. 
It has been proved that on August 8th, 1911, 
five Thakurs of village Bamhniawan inoluding 
Silwant Singh, father of the appellant Run- 
tam Singh, presented a petition before the 
officer in charge of the Tahsil complaining 
against their Patwari Sitla Sahai. They 
said he was always getting åp disptites and 
fomenting litigation, and that he would not 


do his duty to co-shsrers in such matters ag. 


` 


A 4 


we 4 ~ 


d 


- against Sitla Sahai. 
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making reporta for mutation of names or 
giving them necessary information from the 
village records, unlesa he was especially paid 


_ for it. There was an inquiry into this com- 


plaint, and Silwant Singh himself, as well as 
the appellants Gaya Prasad Singh and 
Angad Singh, made statements against the 
Patwars’'s character, though Angad Singh 
said that he personally had no complaint 
against the man. The inquiry was then 
dropped, the Naib-Tahsildar presenting a 
report to the affect that a patwart could not 
please everybody, and that there seemed to 
be no ‘truth in the principal allegations 
This evidence is not 
without some real weight as tending to show 
that Sitl, Sahai was not avery popular 
person in the village. It helps to explain 
the remarkable fact that his disappearance 
was kept quiet forso longasit was. We 
are bound to notice, however, that this 
evidence as to motive affects the Thakur 
co-sharers of the village generally, and that 
‘there is practically nothing in it to single 
out these four appellanta as probable mur- 
derers. In the view which we are inclined to 
“take of the case asa whole, we think it by 
no means improbable that the ostensible 
movers in the -matter of .this petition were 
not the persons who were reelly most 
anxious to drive Sitla Sahai out of the 
* village, or at any rate that the somewhat 


vague and formal complainta put forward in” 


the petition did not represent the real motives. 
of the persons concerned. In any case we 
find in this evidence no serious corroboration 
of Jugul Kishore’s statement as against the 
four appellants. 

(B). The prosecution also rely on the 
statement of a single witness named Abhilakh 
Singh, a thakur of Bamhniawan, . which, if 
true, would certainly afford some definite, 
though not very direst, corroboration of Jugul 

. Kighore’s evidence. This man deposes that 
ona night which can be identified as that 
of October 2nd, 1911, a recitation of the 
Ramayana was going on in Bamhniawan at 
the house of a bamya named Guptar. 
Amongst the men seated there and listening 
to the recitation were the four appellants. 
Somewhere about 9 P.u. a number of Brah- 
mans of the village who had been to Ram 
Singh’s *feast “at Kapasi returned and sat 
down in (uptar’s yerandah. There was 
some conyergation in the course of which the 
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Brahmans remarked thatit had been s 
satisfactory feast at, Ram Singh’s and that 
Jugul Kishore and the Patwari Bitla Sahai 
had remained behind but were now on their . 
way home. Upon this, according to the wit- 
ness, the four appellants hastily rose and 
left the place. In our opinion this witness 
broke down in cross-examination and his” 
evidence must be rejected as utterly unreliable. 
He was on bad terms with the appellants, and 
admits that he and his uncle had been beaten 
by Rustam Singh and Lachmi. Singh Bo re- 
cently that the mark of a latht blow received 
in the affray was still visible on the head of 
the witness at the time of his examination 
in the Seasiona Court. Portions of his state- 
ment were intentionally vague, and it Reems 
to us that he was curiously anrious not to 


‘commit himself to any identification of the 


Brahmans who had just returned from Kapasi. 
The conduct which he ascribes to the four 
appellants, in view of the fact that no ` 
particularly close or intimate connection 
between the four amongst themselves ia dis- 
closed by the evidence, can only be ex- 
plained on the supposition thatthey had been 
previously plotting the murder of Bitla Sabai 
and simultaneously jumped at the conclusion 
that an exceptional opportunity for effecting 
their purpose was disclosed by the informa 
tion thus accidentally obtained that he was 
on his way back from Kapasi with a single 
companion. The story as a whole seems to 
us artificial and unreliable and it is clear 


“that it was not put forward at the first avail- 


able opportunity. 

(C). Finally there remains, as against the. 
appellant Rustam Singh, the evidence aa to 
his having pointed out the place where Sitla 
Sabni’s corpse was buried, and as against Gaya 
Prasad Singh, the ciroumstance of his having 
given up the murdered man’s clothes. - We 
have sufficiently expressed and explained our” 


“opinion that in respect of these matters the 


whole truth is not before the Court, and that 
no certain inference can be drawn from the 
alleged conduct of these two appellants. 
As for the discovery of the corpse, it seems 
to us that on any possible view of the facta the 
whole population of Bamhniawan probably 
knew by the morning of October 80th where 
that body was lying. As regards the dis- 
covery of the clothing, we may note in 
additior to the matters already set 
forth in this judgment that the witnepa 


Vol, XXIV] 
NARAYANA AYYAR v. EMPRROR. 


Ram Samajh not only deposed that search 
was being made for the corpae and for the 
clothes of the deceased, but that certain 
Ohawkidars brought word that the clothes 
had been found before Gaya Prasad Singh 
was taken to the spot and formally pointed 
them out to the investigating Police offlcer. , 
On a review of the case as a whole we feel 
no hesitation in saying that the offence of 
which they were charged has‘ not been 
brought home -to the four appellants and 
that their conviction on the evidence on the 
record cannot possibly be affirmed. Wo 
accept the appeal of Rustam Singh, Gaya 
Prasad Singh, Lachmi Singh and Angad 
Singh, set aside the conviction and sentence 
against them, acquit them of the offence 
charged and direct that they be released. . 
Appeal allowed. 


MADRAS HIGH COURT. 
Crimman APPHAL No. 7 or 1914 AND 
CRIMIKAL APPHAL No. 738 or 1918. 
March 18, 1914. 
Presen!:_—Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 
- Ik Cer. Arr. No. 7 or 1914. 
P.-S. NARAYANA AYYAR—PrBoNaR— | 
APPELLANT 
j Ix Or. Arr. No. 783 or 1918. 
N. K. KUNHIMOIDIN—Prisowgr— - 
“APPHLLANT 


versus 
EMPEROR—Rxsporpant. 

Penal Code (Act XLV of 1860), ss. 485, 471—For- 
gery — Ooxfersion — jplice — Corroboration iw 
mtteclal particulare—Con riction. 

A conviction basod upon the evidence of an accom: 
plice or oven on tho confession of a co-ncousod, is nob 
filegal, though it is quito unsafe to convict a man on 
sach testimony unless eee Kaba reliable corroborative 
ovidenoe in matorial 

In practico a conviction cna solely on the con- 
fassion’ df a co-accused, is not sustained and the testi- 
may of an accomplice, though it may have a little 
higuar probative value than the mere confession of a 
co. ‘accused, isin most cases treated on the same footing 
for all practical purposss. 

R.ageror v Gangappa Kardepa, 21 Ind. Oas. 878; 15 
Bom L. B 975, 14 Or. L. J. 625; 88 B. 186, followed 

Whore tho charge agaifist one.of the acoused waa 
that he forged a ball bond and the only evidenge to 

e £ 
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support it was that the forged” document contained 


` -his initials at ita bottom, it cannot be said that the 


obargo ai forgéry bas been clearly proved against 


ahs the body of the forged document {s entirely 
in the handwriting of another of the accused, it is 
clear evidence that he forged tr, 


Appeal against the order of the Court of 
Session of the South Malabar. Division-in 
Case No. 57 of the Calendar for 1918. 


Mr. M. D. Devados, for the lat Prisoner, 
The Public Prosecutor, for the Crown, 


JUDGMENT. 

Sapasrva Atyar, J.—These are appeals by 
the 2nd and-lst acoused respectively against 
the convictions and sentences parsed upon 
them in Sessions Oase No. 57 of 1913 on 
the file of the Sessions Court of South 
Malabar. The first acoused P. S. Narayana 
Aiyar was the Head Olerk of the Stationary 
Sub-Magistrate’s Court of Manjeri and the 
2nd accused was an attender in that Oourt . 
between November 1911 atd June 1912, 


- They were charged, the Ist aconsed with 


having fabricated and forged the bail bond, 
Exhibit A, andthe 2nd accused with the 
fabrication and forgery and also with 
abetment of those offences. 

The facts area little complicated. There 
was a Calendar Osse No. 562 of 1911 in 
that Court in which the prosecution wit- 
ness No. 6, Unni Mamn, was the acoused and 
in which prosecution witness No. 7, Kutti 
Rayan, had stood surety for the 6th witness, 
Unni Mamu. On the 4th November 1911 
this Kutti Rayan, P. W. No..7, executed the 
genuine beil bond, Exhibit B, to produce the - 
accused Unni Mama on the subsequent days 
fixed for the hearing of that Oalender Case, 
No. 562 of 1912. In January 1912 another 
Calendar Oase No. 26 of 1912 before the, 
8ub-Divisional lat Class Magistrate of Caliont 
(notthe Stationary Sub-Magistrate of Manjeri) 
was commenced against one Oheku Gurukal and 
others on a charge of having committed an 
offence at Calicut on the 4th November 1911. 
Oheku. Gurukal pleaded alibi at Manjeri 
and wanted to support that plea by fabri- 
cating evidence that on the 4th November 
1911 (the date on which according to the 
charge against him in Onlender Case No. 26 of 
1912 he committed an offence at Calicut) he 
was in the Manjeri Stationary Sub, Magis- 
traten Court signing a bail bond on * behalf 
of .Unni Mamu, the accused in Oslender 
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Caso No. 562 of 1911 on the file of the 
Stationary Sub-Magistrate’r Conrt. He 
approached the Court attender, 2nd aconsed 
‘in this case, before the end of February 
1912 in order thata bail bond purporting to be 
executed by him en 4th November 1911 might 
be substituted in the records of Calendar Case 
No. 562 of 1911 for the genuine bail bond, 
Exhibit B, which had been already executed 
by Kutti Rayan. The forged bail bond, 
Exhibit A, which is in the handwriting of 
the 2nd accused was accordingly prepared 
and substituted in the records of Oslendar 
Case No. 562 of 1911. This was, as I said, 
before the end of February 1912 and after 16th 
Janusry 1912, and while that Case No. 562 
of 1911 was pending’in the Sub-Magistrate’s 
Court. Then Chekhu Gurnukal, the accused 
in Calendar Case No. 26 of 1912 on the file 
of the Sub-Divisional Magistrate’s Court, 
“applied for a copy of the bail bond falsely 
alleging that ,he had executed on the 4th 
November 1911 a bail bond in the Stationary 


Sub-Magistrate’s Court and” got the copy, 


Exhibit R, which was written by the pro- 
secution witness No. 9 in this case, a copyist 
of the Stationary Sab-Magistrate’s Court. He 
produced that copy in Calendar Case No. 26 
of 1912 to prove his absence from Calicut 
on the 4th November 1911, but his alibi was 
disbelieved and be was convicted in that 
case. Meanwhile suspicion had arisen as to 
the genuineness of the original of the copy, 
Exhibit R, and inquiries were started in the 
beginning of May 1912. Both Exhibits Band 
A were missing from the records of Oalendar 
` Caso No. 562 of 1911. Then the P. W. No. 
10, the Bench Olerk of the Stationary Sub- 
Magistrate's Court, produced the forged bond, 
Exhibit A, to the Sub-Magistrate and made 
some statementa as to how it was not 
placed among the records when they were 
sent to the record room on lat May 1912 after 
the Case No. 562 of 1911:had been decided. 
Tfien the 2nd accused produced the genuine 
bail bond, Exhibit B, Some months after- 
wards and he gave some explanation as to 
why it had got out of the records of 
Calendar Care No. 562, 1911. Then the case 
was started against these two aconsed and 
also against Choka Gurakal who was first 
charged asthe 8rd accused in this case, he 
dhavingsplaced* Unni Mamn’s mark upon the 
antedated forged bail bond, Exhibit A. 
OCheku Gurukal was then taken as approver 
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and he has been examined as P. W. No. 5 in 
this case. 

The Sessions Judge has convicted both 
the accused, mainly on the direct evidence of 
P. W. No. 5, the approver, which accord- 
ing to the Sessions Judge is corroborated 
in certain material particulars by the evi- 
dence of the copyist P. W. No. 9 the Bench 
Clerk Krilasam Aiyar P. W. No. 10, and 
the record keeper Govinda Menon P. W. No. 
11. So far as the 2nd acensed, the appellant 
in Oriminal Appeal No. 783 of 1918; is con- 
cerned there can be very little doubt of his guilt 
as it was he who wrote the body of the 
forged document, Exhibit A, and as he was 
in possession of the genuine bail bond, 


- Exhibit B, between May 1912 and September 


1912 according to his own “casé. The 
genuine document came into the records of 
Calendar Case No. 562 of 1911 onthe 4th 
November 1911. The Bench Olerk, P. W. 
No. 10, sayn:I am held responsible for papers 
in pending cases but not when they are in 
the record room. Iam not responsible for 
papers after handing them over to the record 
room.” Then the Sub-Magistrate, P. Wi, 
No. 2, says:—‘ ‘The record of a pending case 
ig usually with the hearing clerk; lat accused 
was never a hearing clerk.” In the usnal 
course of busineas, therefore; the genuine 
bail bond Exhibit B must have been with the 
P. W. No. 10 from November 1911 till the 
30th April 1912, when the recorda in that 
calendar case were sant to the record room 
with the index ez parte in the handwriting 
of the Bench Clerk and partly in that of the 
2nd_ accused. The story of P. W. No. 10 is 
that somehow, the genuine bond, Exhibit B, 
had got. off the record, that somehow the 
forged bond, Exhibit A, had come into the 
record, that he noticed the forged bond 
among the records in the beginning of April 
1912,. (the Oase No. 562 of 1911 having been 
disposed of on 16th April 1912), that the 
copyist P. W. No. 9 told him at once in the , 
beginning of April 1912 that there: was a 
suspicion about the genuineness of Exhibit 
A, that the bail bond, Exhibit A, waa then 
found among ths records, that he never 
told the Sub-Magistrate that the suspicions 
document had somehow got into the records 
in the place of the gennine bail-bond, that 
he took away the suspicions bond Exhibit A 
ont of ths records and*kept it himself in his 
own custody till he produced if in May 1912 


x 


Vol. XXIV] 
NARAYANA AYYAAR T. BMPEROR. 


in connection with the 
respect of it. In fact, the evidence of this 
P. W. No. 10 shows that his words cannot 
be relied upon. He was responsible for thé 
safety of the records. He seems to have 
negligently allowed somebody to take away 
the gennine bond, Exhibit B, froin the records 
- in February or March 1912 and to anbstitute 
the forged bond, Exhibit A. One strange 
fact in this case is that the 2nd acoused, P. 
W. No. 10, Bench Olerk, P. W. No. 9, copyist, 
the record keeper, P. W. No. 11, all seem to 
have known and suspected that some dis- 
honest thing had occurred in connection with 
the records of this Calender Oase No. 562 of 
1911, but none of them went to the Sub-Magis- 
trate to mention their suspicions till May 
1912. It is said by the 9th and 10th witnesses 
for the prosecution that in the index paper 
Exhibit K, prepared by the Bench Olerk, 
(Kailasam Iyer), the Head Clerk (1st accused) 
had made a pencil note in the remarks 
column “not among the records” against 
paper No. 3 which was either the true bail 
bond, Exhibit B, or the forged bond, Exhibit 
A. ‘At that time, the Bench Clerk had the 
forged bond, Exhibit A, with him according 
to his case (and either the 2nd accused or-the 
Hoad Olerk must have had the true bond, 
` Exhibit B) and yet the Bench Clerk pre- 
` pared the index No. 3 as if it was among 
the records with him to be sent to the record 
room, The lst accused (Head Olerk), who 
according to the prosecution is the principal 
guilty , contents himself with making 
& note not among the records” and then 
tella the record keeper that he will search 
for it in his own drawer or some other place. 
This pencil note is admittedly not now found 


in the index paper, Hxhibit K, in the remarks _ 


column, but some other remark in ink is 
found there and the Bench Clerk; P. W. No. 
10, admits that he cannot see any trace of 
this alleged pencil note in the remarks 
column in that index paper now. The record 
keeper says that he also saw that note but 
he had not mentioned the faot of this pencil 
note in hisstatement, Exhibit P, at the depart- 


mental inquiry. The Head Olerk (the lat 


accused) seems to be a man of some service 

and the Sub-Magistrate, P. W. No. 2, says: 

“During my connection with the Ist accused 

I have not heard anything against him; but 

I have found him slfw, though very hard 

working; , I know nothing against his 
e || 
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character. I found- him sstiafactory in 
money matters.” The Head Clerk frequently 
reported the 2nd acoused for faulta. The 
two accused are on bad terms. ` The - 2nd 
accused also bas admitted that the Ist 
accused has reported: about his bad work 
several'times. Though it has been-held in 
recent cases that a conviction based upon the 
evidence of an accomplice or even on the 
confession of a co-accused is not illegal, it 
has been also repeatedly and uniformly laid 
down that it is quite unsafe to convict s man 
on such .testimony unless there is reliable 
corroborative evidence in material particulars. 
Mr. Justice Macleod in the recent case 
Emperor v. Gangapa Kordepa (1) saya that it 
has beendaid down as a rule of practice which 
deserves all the reverence of law that A 
conviction based solely on the confeasion of 
a co-accused cannot be sustained and that 
although the testimony of an’acoomplice may 
have a little higher probative value than the 
mere confession of a co-accused, the two 
might in most cases be treated as in the 
same footing for all practical purposes. The - 
only tangible thing I can find against the 
lst accused is that he initialled the forged 
bail bond, Exhibit A, along with the Sub- 
Magistrate, P. W. No. 2; but he and the 
Sub-Magistrate sign numerons papers every 
day as a matter of course and that he failed 
to note when signing in February 1912 the 
forged bond Exhibit A that it was fraudu- - 
lently dated in November 1911 should not, 
in my opinion, be pushed unduly against 
him, especially having regard to the place 
where he put ia his initials, that is, at the 
very bottom af the paper. His attender, 
the 2nd accused, had easy access to all the - 
papers in his table, and the bail bond forms, 
though in the Head Olerk’s custody, are 
available for the mere asking for all kinds of 
clerks, for, according to the Sub-Magistrate, 
P. W: No. 2, all clerks are allowed to write 
bail bonds and the Sub-Magistrate’s signattre 
is obtanied to bail bonds along with routine 
papers and he initials as a matter of course. 
The evidence of the approver shows that he 
is an utterly unreliable man and I am unable 
to hold that his evidence has been corroborat- 
ed in material particulars by any other 
reliable ‘evidence in this particular case so 


(1) 21 Ind. Oas 678,15 Bom, L. R, 975; 14 Or. L. 
J. 625; 88 B. 158, - / 
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far as the Head Olerk is. concerned. There 
. is this great difficulty also in accepting the 
evidence of the approver, namely, that the 
Ist accused, who was on enemy of the 2nd 


accused according to the prosecution evidence ' 


itself from some time before February 1912, 
was approached by the 2nd accused at the 
ingtance of the approver and in order to 
aseitt the approver to have the forged bail 
bond introduced in the records. Jam, there- 
fore, of opinion that the evidence against the 
154 acoused ia both insufficient and unreliable 
and I would acquit him of the charges 
against him. o. 

As regards the 2nd accused, as I 
said before, he is the man who x rote the 
forged bail bond, Exhibit A. It was be who 
wrote the entries 1 to 10 in the index paper, 
Exhibit K, aa if the bail bond. item No. 3, was 
atil-among the records. He had possession 
of thie genuine bail bond, Exhibit B, which he 
must have somehow taken out of the re- 
cords. His story that the Head Clerk had 
placed it under some blotting pad and 
that he, the 2nd accused, stole it from under- 
neath the pad is utterly unworthy of credit. 
The approver's evidence is fully corroborated 
so far an the 2nd accused is concerned and 
I would affirm his conviction and dismiss 
his Appeal No. 683 of 1918. The Ist aconsed 
will be released and set at liberty. ~ 

Wate, J—I agree for the reasons given 
by my learned brother that the appeal of the 
2nd accused must be dismissed. As to the 
first accused, I feel more hesitation. How- 
ever, as regards the corroboration relied on 
by the Sessions Judge, the evidence of the 
Sub-Magistrate as to what another witness 
told him the lst accused had said is mere 
hearsay and inadmissible. Further, I do not 
‘considpsr it proved by satisfactory evidence 
that the index of the documents of the case 
in which the bail bond was given ever con- 
taiped an entry in the lst accused’s hand writ- 
ing that the bail bond was missing. The 
Magistrate did not make as complete an 
inquiry as he ought immediately efter he 
diacovered that the bond was missing, and 
there is no mention of *this entry in some of 
the early statements where it might. be 
expected. This is the only evidence in 
_ writing which weighs much against the Ist 
¢ocnsed,” and I do not think it is proved by 
satisfactory evidence; Iam willing to give 
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the accused the benefit of the doubt and ac- 
cordingly allow the appeal, acquit him and 


order him,to be discharged. 
Accused acquitted, 


pa 


OUDE JUDICIAL COMMISSIONER'S 
COURT. 
Oriutyan APPLICATION No. 189 or 1913. 
February 4, 1914. 
Present:—Mr. Lindsay, J. C. - 
LACHCHU AND AKOTHAN— AGO0USED! — 
APPLICANTA 
vernis 


EMPEROR—CoOkPLAINANT—RRSPONDENT. 

Opinm Act (I of 1878), » 0—Criminal Procedure 
Coda (Act ¥ of 1898), ss 280 and 587—Jornt 
hiial—Lisjomder of parties, mot mere trregularit y— 
Possession, illicit, of opium—Opium found in accused's 
koums during his absence, effect of—Suggestiow by 
accused's Pleadar, whether Court oan in ite judgment pass 
rena ke upon, eae 

On a certain day A was arrested and found in pos- 
sogsion of a seer of opium alleged to bave béen pur- 
chased by B, A’s companion, from Cs shop. On A's 
information D's house was searched on the same day 
and 6 seers of opium were found there in D's absence. 
Theso four persons and Ds wife were jointly tried on 
the following four chargea—the frst -charging all | 
with he on that day © in licit transport 
of opium, the second and the third charging A and B, 
and D and his wife, with having been on that day in 
unlawful possession of one and six seers of. opium, 
respectively, and the fourth charging O with having 
on that day sold opinm against the contract terms of 
the loense, 

Hold, that the above joint trial was illegal and con- 
trary to the provisions of section 289, Criminal Pro- 
oeduro Code, inasmuch as the accused did not commit 
the same offence or different offences in the same 
transaction. , i 3 

A trial which takes place in deflance of the express 
provisions of section 230, Criminal Procedure Code 
must be held to be a void trial, and a musjoinder of 
parties thos taking place is not 8 mere irregularity 
which oan be cured by applying the provistons of sec- 
tion 587, Criminal Procedure Code. 

Subramania Aipar v. King-Mmperor, 25 M. 61, 11 M. 
L. J. 288; 8 Bom L. R. 040, 50. W. N. 866, 28 I. A. 
257 (P. C ) 2 Weir 271, followed. 

Whore & person was convicted on a charge of being 
in [liait possession of opium, while the opium was 
found in his house during hig absence: 

Heid, that the conviction could not be sustained in- 
asmuch as the posseasion of the opium could not be 
attributed to him in the sonse required by law. 

Where the lower Oonrts desoribed e suggestion 
made by the rooused’s Plaader as a dering attempt to 
mislead the Court, and it was found that the Pleader 


was justified in making the suggestion; 
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Held, that the lower Courta, apart from thoir own 


opinion upon it, ought not to hare made the roimark, 
which should be expunged from the record. 


Application against the order of Sessions” 


Judge of Imckuow, dated 6th November 
1913, upholding that of the City Magistrate, 
Lucknow, ‘dated 3rd October 1913. 


Pandit Jagat Narain Miulla, for the Appel- 
lant. 


The Goverument Pleader, for the Responds 
ent. 

` JUDGMENT.—These are applications in 
revision on behalf ofseveral persons who were 
convicted in a joint trial before the Oity Magis- 
trate of Lucknow on various charges under 


` section 9, Act I of 1878 (the Opium Act). 


The convictions have been upheld in appeal by 
the Sessions Judge and the applicants now 
come to this Court for revision of the Sessions 
Judge’s order. It appears that on the 18th 
of July last one Lalta Prasad was arrested 
in the evening and found to be in possession 
of one-seer of-opium. Itis stated that at 
-the time Lalta Prasad was arrosted he was 
in the company of one Lachchn. An 
endeavour was made to arrest Lachcliu who 
made good escape. Lalta Prasad-wag taken 
to the Police station where a charge was 


entered against him. In consquence of in-: 


formation given by Lalta Prasad a search 
was made the same night ina house which 
is said to be occupied by another prisoner, 
Salim Ullah. This Salim Ullah was not at 
home at the time. Indeed the evidence 
goes to show that he was notin Lucknow 
on this date. His wife, however, was found 
concealed ina privy in the house and while 
the Police were making a search a box was 
thrown from the privy on the upper story 
down to a sandas on the ground floor. 
Thia box was found to contain six seers of 
opium. It was alleged that the one seer of 
opium found in possession of Lalta Prasad 
had been purchased on the night of the 18th 
of July from the shop of Hira Lal who was n 
licensed opium vendor and the allegation was 
that the purchase had been made by Lachchu 
but that after leaving the shop he handed the 
parcel over to Lalta Prasad. On these facts 
these five persons were placed on their trial 
before the City Magisjrate. Four charges 
were framed against the accused. On the 
first of thess all five accused were chargel . 
with having” on or pBoutthe- 18th of July 
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engaged inthe illicit transport of opium. 
The second charge against Lachchu and 
Lalta Prasad was that on or about the same 
date they were in unlawful possession of vne 


seer of opium. The third charge was against’ 


Salim Ullah and his wife, Musammat Laddan, 
that they on or about the same date were in 
unlawful possession of six seers of opium and 
the fourth charge against Hira Lal was that 
onor about the same date he sold opinm 
against the contract terms of the licenses. As 
said already the prisoners were tried together 
on these various charges and the result has 
been that they have all been convicted. The 
Magisrate came to the conclusion that all five 


accused persona constituted a partnership ` 


for illicit dealing in opium and he found them 
guilty on tho charges which had been framed 


against them and which have been detailed 


above. , 

The first plea taken in revision here 
is that the joint trial of the parties on these 
various charges was illegal and contrary to 
the provisions of section 239 of the Code of 
Criminal Procedure. It appears to me that 
this ‘ground is well taken and that the City 
Magistrate had no jurisdiction to carry on the 
trial in the way in which he did. It cannot, 
in my opinion, fora moment. be contended 
that on the facts stated above the persons 
who were charged were being charged of the 
same offence or of different offences committed 
in the same transaction. So far as I can see it 
cannot be argued that tHe different- facts to 
which allusion has been made are connected in 


such a way as to constitute one and the same | 


transaction. This apparently was the yiew 


which was taken by the Sessions Judge, but- 


I am unable to agrese. <A trial which takes 
place in defiance of the express provisions of 
section 239 of the Code of Criminal Procedure 


must be held tobea void trial and a misjoinder ` 


of parties such as has taken place here is nota 
mere irregularity which canbe cured by apply- 


ing the provisions of section 537 of the Code of. 


Oriminal Procedure. This has been distinctly 
laid down by their Lordships of the Privy 
Ouncil in the case reported as Subrahmania 
Ayyar v. King-Emperor (1). It is quite clear, 
therefore, that the convictions cannot stand and 
the only question which remains for me to, 
determine is whether or not I should order a 
E trial of any or of all the accused. 


25 H. 61; 11 H. L. J. 233 3 Bom. L. B. 540) 5 
o. W. N 866, 28 L A. 267 (P, OJy S Welt S71. 


J 
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. In order to come to s decision on this point it 


is necessary for me to examine the facta as 
they appear against each of the accused. As 
regards Salim Ullah I am quite unable to 
understand how it is possible to sustain his 
conviction ons charge of being in ilict 
possession of opium. It is an admit- 
ted fact that Salim Ullah was not 
present at his house at the time the six seers 
of opium were found on the night of the 18th 
of July. On the contrary, the evidence goes 
to show that he had been absent from Luck- 
now for some days and did not return till 
several days after the opium had been found. 
In these circumstances it is impossible to 
attribute possession to Salim Ullah in the 
sense required by law. 

As regards Salim Ullah’s wife, Musummat 
Laddan, her case is not before me. She is 
no party to these applications for revision 
and I do not, therefore, consider it necessary 
to discuss ber case. 

As regards Lachchn, it appears to me that 
the evidence against him is of an extremely 
meagre character. The principal witness 
against him is one Shubrati. This man, it is 
said, was engaged by a Police constable 
named Raj Bahadur to keep a watch on the 
shop of the licensed vendor Hira Lal on the 
night of the 18th of July. The evidence is 
that the constable Raj Bahadur stood some 
distance away, that Shubrati saw Lachchu 
“ buy something at the shop of Hira Lal, that 
Imchcho and Lalta Prasad left the shop 
soon after and thatas they were walking 
away Lachohu handed the parcel over to 
lealta Prasad who was arrested immediately 
after. The parcel which was found in Laltea 
Prasad’s possession contained 8 seer of opium. 
The Police constable, Raj Bahadur, in his 
examination-in-chief swore that he himself 
had seen Lachchu pass the bundle on to Lalta 
Prasad, but in his cross-examination he was 
obliged to admit that he had not seen this 
transfer taking” place and it came 
out that the only information he had on this 
point was what was told him by the witness, 
Shubrati. “It was suggested before the lower 
Court that this man SHtubrati, who gave evi- 
dence, wasa fictitions witness who had been 
imported by the Police into the case ats 
„into stege. Roth the City Magistrate and the 
“Jenrned Sessiona Judge have described this 
suggestion as being an attempt to mislead 
the Court and it has been made the subject 
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of a complaint here by the learned Pleader, ~ 
Pandit Jagat Narain, who appears on behalf 
of some of these applicants that such an 
animadversion should have’been made upon 
his conduct as a Pleader in the case. He points 
out, and, in my opinion, with some show of 
reason, that therdare circumstances which might 
fairly ‘have been put forward in support of the 
suggestion made that this man Shubrati was 
not really a witness of what took place. In the 
first place Shubrati admitted in Oourt that 
his real name was Akbar Husain and that. 
he had never on any other occasion been. 
styled by the name of Shnubrati.. Another 
point which has been brought to notice is 
that in the first report which was made at 
the Police station directly after Lalta Prasad 
wes brought there, -no mention of this man 
Shubrati was made. A third point is also 
brought to notice, namely, that close to the 
spot where Lalta Prasad was arrested stands 
the shop of a man who is called Shubrati. A 
neighbour of his Salik, alsoa shop-keeper, 
wis a witness of the arrest but'he states that 
this Shubrati was not present at the time. 
Another point put forward in argument is 
that Shubrati’s account of the arrest of Lalta 
Prasad does not tally with the account given 
by other witnesses and lastly it would appear 
that Shubratiisa man of rather dubious 


‘oharacter. Taking. all these cironmstances 


into consideration I think it can hardly be. 
said that the learned Counsel was out of order 
‘in suggesting tothe Court below that the 
Shubrati who appeared in Court was nota 
real witness of all that had taken place on 
the evening of the 18th of July. Whether or 
not this suggestion was well-founded in the, 
opinion of the City Magistrate or of the 
Sessions Judge is another matter, but at any 
rate it seems to me that neither of the Courts 
ought to haye described what was suggested. 
as amounting toa daring attempt to mislead 
the Court and I think the remarks to this 
effect inthe judgment of both the Courts 
should be expunged from the record. The 
case against Lachchu, therefore, reate entirely 
upon the evidence of this man Shubrati 
«whose statement, I think, ought not to be 
accepted as adequate proof of guilt. : 

As regards the charge against Hira Lal 
the evidence in support of it reata partly on 
the evidence of Sliutbrati above noted and 
on the evidence of Permeshuri Din who had 
been employed in Hira Lal’s sh8p as a sale- 
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“man Ana who had been dismissed with effect 
from the 15th or 16th of July. Permeshuri 
Din admitted that he had not been working 
at Hira Lal’s shop since Ist of July and con- 
sequently such evidence ashe has given 
felating to illicit sales which took place 
at Hira Lals shop must be taken to 
refer to the period referred to in 
the charge. His story was generally to the 
effect that Lalta Prasad and Lachchu used to 
buy opium in considerable quantities and that 
Salim Ullah used to standin with them 
although he himself never took any part 
in the purchase of the opium. He stated 
that Salim Ullah used to make peyment of 
money from time to time in large quantities 
for the purpose of rending it to Oalcutta. 
This is the principal evidence on which the 
Magistrate has considered proved the parti- 
cular charge relating tothe transport of 
opium. The ouly other facta which were 
relied upon in this connection are the facts 
that Lalta Prasad was found in - possession 
of a seer of opium on the night of the 18th 
July and that onthe same night in conse- 
quence of information given by Lalta Prasad 
pix seers of opium were found ina house 
which atthe time was being occupied by 
Salim Ullah’s wife Musammat Laddan. 
I doubt if this evidence is sufficient to 
establish a charge of a conspiracy to engage 
in the illicit transport of opium. , 

As regards Hira Lalthe only evidence 
against him of a charge of illicit vending of 
opium consists of the story of Permeshuri 
Din which has just been referred to and of 
the evidence of Shubrati relating to this 
purchase of a seer of opium of Hira Lala on 
the night in question. Shubrati’s evidence does 
not make it clear that Hira Lal himself was 
a party to such a sale, if such a sale took 

, plaee. 


Having. regard to all the facts of the 


case it seams tome that both the Courts 
below have built upa theory of guilt on 
rather slender foundations. The only fact 
which is really proved beyond a shadow of 
doubt is the possession of a seer of opium by 
~ Lalta Prasad and the factthat six seers of 
opium were found in. circumstances which 
justify the conclusion that Musammat Laddan 
was in possoasion of it. “This being the state 


of affairs I do not thin it would be proper. 


for me to order a re-trial of Lechchu, Salim 
Ullah or Hire Lal. Aa regards alte Prasad 
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` ther is, in my opinion, sufficient evidence on 
record to justify my making an order for 
his trial. The result is that I accept these 
applications, set aside the convictions | and 
sentences of Lachchu, Salim Ullah, Hira Lal 


and Lalte Prasad and direct that [alta - 


Prasad be re-tried according to law. As 
regards Lachchu, Salim Ullah and Hira ‘Tal 
I direct that they be discharged and that 
the fines paid by them, if any, be refunded. 
Applications accepted. 





PUNJAB CHIEF COURT. 
Crimimat Ruvision No. 1842 or 1913. 
November 14, 1913. 
Presont:—-Mr. Justice Chevis. 
EMPEROR—Paosacuror 

DOreus a z? 
AMIR BAKSH —Acoosan. 
Workmen's Broach of Contract Act (HIL of 1850), 
sa, 1, 2—Specific.Reliaf Act (I of 1877), 5 21, a, (9). 
It is in the option of the complainant to claim To- 
payment ‘of money or performance of work, and s 
Magistrate cannot give this option to the debtor by 
passing an alternative order 
A contract which binds the debtor to work for the 
oreditor for more than three years and for no other 
person, cannot be enforced under Act XIII of 1859. 
Emperor y Muhammad Din, 22 Ind Cas. 742; 23 P. 
B. 1918 Or.; 06 P. L. R. 191415 Or. L. J. 168, followed: 


Oese reported by the Sessions Judge, 
Lahore Division, with his No. 770 of 7th- 
(Section 488 of the Criminal 
Procedure Code). 

FACTS.—It is alleged that the accused 
got Ba. 200 from the complainant as an 
advance and agreed by an agreement, dated 
4th. November 1910, to work for two years 


and two months at making shoes for the | 


complainant jin return for the advance ; 


but the petitioner did not work off the 
amount as agreed. : 

The accused, on conviction by Khan 
Bashir ‘Ali Khan, Honorary - Magistrate, 


exercising the powers of a Magistrate of the 

lat class in the Lahore District was ordered 

by order dated 10th ‘April 1918, under sec- 

? 1859, either to pay 

Re. 200 within two months to the complain- 
ant or to work off that amount. 

“GROUNDS.—In my opinion “the petition’ 


for revision must be accepted, mainly on a- 


point of law. The petitioner hag been 


ordered by the Honorary Magistrate either to- 


ME 
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pay Re. 200 within two months to the oom- 


plainaut, or to work off that amount. Under 
section 2 of Act XIII of 1859 (The 
Workmen’s Breach of Oontract Act), 


the Honorary Magistrate could not pass 


alternative orders; but could only pass 


one or other of those orders at the 
option of the complainant. From the record 
we find that the complainant was never 
asked which order he wished passed. 

A part from this point, I certainly consider 
that this was a case rather for a Civil Court. 
We find that a contract was made in writing 
that the petitioner should work for two 
years and two months from the 4th of 
November of 1910 (the date of the contract), 
at making shoes for the complainant in 
return for an advance of Re. 200 which had 
heen given him. He has denied receiving 
a further Re. 20 and the complainant, ad- 
mittedly, could produce, no receipt for any 
further advance. 

According to the petitioner, ho 
not only worked off the amount of this 
advance, but some Ra. 40 or Ra. 50 are 
due to him from the complainant. The 
complainant has asserted that although he 
emyloys 4 or 6 workmen, he keeps no 
books of account, and it is important to 
notice that he only instituted his com- 
plaint in Court on the 5th of: February 
1913, on which date he admittedly receiv- 
ed a notice from the petitioner (presum- 
ably demanding from him méneys said to 
be owing to the petitioner). However, 
my main point is that the order passed 
by the Magistrate was illegal under the Act. 


Consequently I accept the potition for ` 


revision and forward the case to the 
Chief Court of the Punjab with a recom- 


‘mendation that the Honorary Magistrate’s 


order, dated the 16th April 1918, shonld be 
st aside. 


Mr. Badr-ud Din Kuresht, for the Pro- 
secutor. 

Lala Amar Nath Ohopra, for the Accused. 
- JUDGMENT.—Thtg is a case under Act 
XMI of 1859, which has been reported 
by the learned Sessions Judge on the ground 


- that the Magistrate has given the option 


to the debtér of paying off the debt or 
working it off, whereas by ldw the option 
should be with the creditor. The irregula- 
rity is one of which the creditor might 
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complain but I fail to see how the debtor 
could complain. h 
But on looking at the contract, I am 


Clearly of opinion that it cannot be enforced 


by proceedings under Act XIII of 1859. . 
The advance of Rs. 200 is to be paid by 
monthly deductions of Ra. 5 from wages. 


“This would take over three years to work off, 


and ao although the contract professés to be 
one only to work for two years and two 
months, I am doubtful if itis not really for 


- 40 months. 


The contract also provides that the whole 
debt is tò be worked off by work, and 
that the debtor is not to pay by cah or 
taking from any other shopkeeper. Later on 
the contract prohibits selling his work to 
any other person (mal kisi aur jagah farokht 
na karunga). This seems to me clearly to 
be a contract binding down the debtor to 
work for the creditor and for -nó other 
person until the loan has been paid off, 
and according to Emperor v. Muhammad 
Din (1) such~a contract cannot be enforced 
under the Act. 

I set aside the proceedings under the Act. 
The creditor if sv advised can geek to recorer 
his money in the Civil Courta. . 


-Order set aside. 
(1) 22 Ind. Cas, TAB 23 P. B. 1918 Or; 98 P. L. R. 
1914 15 Or. L- J. 166. 


ALLAHABAD HIGH COURT.. 
OURIMINAL Revision No. 167 or 1914. 
April 29, 1914. 
Present:—Justice Sir P. C. Banerji, Kr. 

AUTAR KURMI— APPLIGAHT ` 


COTES 
EMPEROR—Opposire Parry. 

Cihaimal Procedure Code (dct F of 1898), 6. 145 (1) 
Jw idor under section 145, provisicn of 
daus (1) not complied, affect of. 

Without comphance with the requirements of pec. 
tion 145 (1) of the Oriminal Procedure Code, a Magis- 
trate’s order under the section is without jurisdiction 
and Dlogal. 

Mahadeo Kunwar v. Bisu, 25 A 5T: A. W. N. (1903) 
102; Dan Pershad v. Ganesh, 20 Ind. Osa, 751; 11 
A. L. J. 606, 14 Or. L.-J, %05; 86 A. 19, referred. to. 

Criminal revision against an order of the 


Magistrate of Benares. 
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Mr. Satya Ohandra Mukerji, for the Ap- 
pellant. 

Mr. Sital Prashad Ghose, for tho Opposite 
Party. 

ORDER.—This is an application for the 
revision of an order whioh a Magistrate 
of the Ist class purported to make under 


section A of the Oode of Oriminal Pro-> 


‘cedure. The ground of the application is 
that the Magistrate did not comply with 
the requirements of clause (1) of section 
145, and had, consequently, no jurisdiction 
to proceed under that section. 
that a telegram had been sent to the 
Magistrate of the District by Raghbir Singh, 
complaining of action which he apprehended 
would be taken by the applicant and 
which might lead to a breach of the peace. 
A Police inquiry was ordered and proceed- 
ings were commenced under section 107 
of the Code. The applicant: filed a writ- 
ten statement and thereupon the Magis- 
trate, before whom the case under section 
107 was; made an order in the following 
terms: ‘On looking at this case it appears 
that it is a case under section 145 of the Code 
of Criminal Procedure and not under sec- 
tion 107. Therefore, it is ordered that the 
28rd of October be fixed. The parties do file 
written statements as to possession.” The 
Magistrate did not, as required by section 145 
(1), record an order in writing stating the 
grounds of his being satisfied that a dispute 
likely to cause a breach of the peace existed 
concerning any land, eto., within his juris- 
diction. He did not also cause a copy of the 


order to be served upon the person or. 


persons who were interested in the matter, 
nor order a copy to be published by being 
affixed to some conspicuous place, at or 
near the subject of the dispute, as required 
. by clause (8) of the section. It has been 


held in this Court that these are conditions | 


precedent to a Magistrate taking proceedings 
under the section and if the Magistrate 
omitted to comply with these conditions, 
he had no jurisdiction to make an order 
under the section. I may refer to the deci- 
sion of Stanley, O. J., in Criminal Reference 
“No, 189 of 1908, reported at the foot note at 
page 92 of Volume IV of the Allahabad Law 
Journal Reports, also to the case of Mahadeo 
Kunwar v. Brew (1), and to the recent case of 


My 25 A. 584, A W. N. @908) 102, 
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Dan Pershad v. Ganesh Pandey (2). In view of 
these rulings I must hold that as the Magis- 
trate omitted to comply with fhe requirements 
of section 145, the order passed by him was 
illegal. I accord- 
ingly allow the application and set aside the 
order complained of. This decision is without 
prejudice to any further action which it may 
be deemed advisable to take under the section. 


‘ Petition allowed. 
(2) 20 Ind. Oas. 751; 11 AL. J. 098; 14 Or. L. J. 
406; 86 A. 19. h 


LOWER BURMA CHIEF COURT. 
URIMINAL Rarweanox No. 2 or 1914. 

R April 8, 1914. © 
Present:—Mr. Hartnoll, Offg. Chief Judge, 
and Mr. Justice Twomey. 
MAUNG MYA ee 


MG. PO SHWH_-Rusroupent. 

Hire panan agreement—Instalimentse—Rent—Pos- 
soesion—Sale of artiole hared—Penal Code (Act XLV of 
1860), s. 408-—Oriminal breach of ti ust 

In a here purchase agreement the hirer is under no 
legal obligation to buy but has an option either to 
return the article hired or to become its owner on pey- 
ment in full, whereas the seller is bound to keep his 
offer open, it is not a sale within the meaning of sec- 
pa 78 of the Oontzaot Act, the hirer being merely a 

68. 

Therefore, where a hirer of a sewing machine with- 
out making payments in full sells the machine he is 
guilty of criminal breach of trust., 

Husa Mia y. oe Cas. 000; 5 L. B. R. 
20, dissented from. 

Helby v. Maithewe, (1894) 2 Q. B. 262; 63 L. J. Q B. 
577, followed 

Criminal Reference made by Mr. Justice 
Parlett, dated January 29th, 1914, from 
an order ofthe Ist Additional Magistrate 
of Kyonpyaw, dated July 12th, 1913, passed 
in Criminal Trial No. 1280 of 1918. ° 

The facts of the case appear from the re- 
ferring order of Parlett, J. 

ORDER.—The facts alleged in this 
case are that on the 26th November 1912 
respondent obteined posscasion of a sewing 
machine from the complainant, an agent 
of the Singer Manufacturing Oo., upon 
payment of Rs. 15. down, and gxrecuted an 
agreement to pay Re. 10 per month every 
month in advance as rent so long as he , 
retained the machine, on condition that when 
the payments so made by him aggregated to 

x i 
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Rs. 120, the machine was to become bis 
-absolute property. He could, however, at 
any previous time terminate the agreement 
by returning the machine in good order; 
meanwhile until he sò returned it or until he 
had completed paymenta to the amount of 
Ra. 120, he was notto gell or pledge the 
machine. Hé was to keep it in his own 
custody ata place named in the agreement 
and was notto remove it thence without 
the previous consent in writing of the Com- 
pany. On the 5th January 1913 respondent 
paid Rs. 10, but it is alleged that he has 
never peid any more. On the Ist May 
1913 he sold the machine for Rs. 50 to 
Maung Kyaw Din and Ma Hnin Shwe to 
whose village it was removed. Reapondent 
was prosecuted under section 420, Indian 
Penal Code and discharged. Tt is now sought 
to have farther inquiry made into the case 
against him on the ground that the facta 
alleged disclosed the offence of criminal 
breach of trust. 


The Magistrate in discharging the re- 
spondent quoted long extracts from the 
judgment of this Court in Mesa Mia v. M. 
Dorabjee (1) and based his order on the 
decision therein without, however, expressly 
referring to that ruling. Tho agreement in 
that caso was substantially the same as 
that in the present case, and it yas held to 
be simply an agreement to sell and buy a 
sewing machine for a price named bya 
payment down and by monthly instalments 
afterwards. In that view I think it would 
„ben contract for sale of ascertained goods 
where part of the price wag paid and the 
goods were delivered. Accordingly the pro- 
perty in the goods would pass to tho re- 
-Spondent under section 78 of tha Contract 
Act and if he was also the beneficial owner 
of the goods he would not be guilty of 
gtiminal breach of trust, had he sold it. 
The decision was come to after a considera- 
tion of: the Upper Burma case of The 
Singer Manufacturing Oo. v. Elahi Khan (2) 
and the English case of Helby v. Matthews 
(3). The Upper Barma case was decided 
very soon after the English case which is 


. dated 9th May 1894. Buta year later the 


8 


English decision was reversed by the House 


8 Ind. Cas. 900, 6 L. B. R. 201. 
U. B. R. (1882-96), IT, 291, | 
(1894) 3 Q. B. 262; 63 L. J. Q. B. 377, 
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of Lords [see Helby v. Mutthews (4)], whioh 
fact does not appear to hare been brought 
to the notice of this Conrt at the hearing of 
the case referred to above. The agres- 
ment in Helby v. Matthews (3) appears to he 
essentially similar to that involved in the 
present case, and had the interpretation put 
upon it by the House of Lords been before 
this Court I think it probable thata differ-. 
ent finding as to the full meaning and effect 
of the agreement would have been come to. 
In Gopal Tukaram y. Sooralji Nusserwargt (5) 
the Bombay High Court held that a similar 
agreement was one for hire and did not 
become one for purchase until the specified 
conditions were fulfilled. Though served 
with notice, the respondent hay not appeared 
or instructed Counsel to argue the matter, 
In viow of the importance of the question 
involved and of the decision of the Bom- 
bay High Oourt, 1, think the question of 
tho meaning and effect of the agreement 
entered into in tlis case should be re-consider- 
ed by a Bench of this Court and I refer it 
accordingly. 


JUDGMENT. 


Hanrrxett, Orra. O. J.—The facts have been 
setoutby Mr. Justice Parleit and it ig un- 
necessary to repeatthem. Thequestion is what 
is the true meaning of the contract entered 
into by the two parties. The contract entered 
into, vis., by Mg. Po Shwe is not essentially 
different to that discussed in the case of Helby 
v. Matthews (4) and the same considerations 
that governed the deciagion in that case 
must govern the decision in the present 
case. It was held in that case that upon 
the true construction of the agreement the 
hirer was under no legal obligation to buy, 
but had an option either to return the 
piano or to become its owner on payment in 
full. Lord Watson said: “In order to con- 
stitute an agreement for sale and purchase, 
there must be two parties who are mutually 
bound by it. From e legal point of view tha 
appellant was in exactly the same position 
as if he had made an offer to sell on certain 
terma and had undertaken to keep it open 
for a definite period. Until acceptance by the 
person to whom the offer is made, there can 


- P 80, 64 L. J. Q B. 485, (1808) A. O. 471, 
72 L. T. 841, 48 W.R. 56]. 
Li R. 871, ., 


Vol. XXIV] 
PREO LAL NUKHERJE V. EMPEROR. 


be no contract to buy. So long as the agree- 
ment stood unaltered there could, in this case, 
be no contract to purchase by Brewster until 


he had complied with the terms of the option’ 
given him, and had duly made the thirty- 


aix monthly payments which it prescribes 
as the condition of- his becoming owner of 
the piano. .... . Whilst, in popular 
language, the appellant’ 8 obligation might be 
deacribed as an agreement to sell, it is in 
law nothing more than a binding offer to 
sell. There can, in such a cane, be no agree- 
ment to buy, within the meaning of the Act 
of 1889, until the purchaser has exercised 
the option given him: in terms of the agres- 
ment.” “So in the present case though there 
was a binding offer to sell by the Singer 
Manufacturing Oo. through its - agent, 
there was no agreementto buy by Mg. Po 
Shwe until he had exercised the option given 
him by the agreement. Hoe could terminate 
the agreement before paying the Rs.120 by 
instalments by returning the machine. The 
agreement. being construed in this manner 
there was no agreement to buy and conse- 


quently no sale within the meaning of section” 


78 of the Contract Act. The property in 


the machine, therefore, remained with the. 


Company and the possession of Mg. Po Shwe 
was merely that of a bailee and he would be 
entrusted with the machine within the 
meaning of section 405 of the Indian Penal 
Oode. The Magistrate in his order of 
discharge held that for the breach of the 
agreement’ the Company would only be 
entitled to damages in the Civil Court. 

Tn the case of Musa Mra v. Dorabjt (1) the 
House of Lords’ case was not brought to my 
notice, but only the case between the same 
parties as it was decided by the Court of 
Appeal. The question in Musa Mta v. Dorab- 
ji (1) was the amount recoverable for breach 
of the contract. 

I would direct the District Magistrate, 
Bassein, by himself or by any `of the Magis- 
trates subordinate to him to make further 
inquiry into this case with the object of 
deciding whether Mg. Po Shwe is or is not 
guilty of an offence punishable under section 
406 of the Indian Penal Code, and of punish- 
ing him for such offence if it be found that ho 
has committed it. > 

Twounry, J.—-I conout, 
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OALOUTTA HIGH COURT. 
URIMINAL Ruvisiox No. 1626 or 1918, 
November 19, 1913. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 
PREO LAL MUKHERJEE—-Acoussp— 
PETITTIONYB 
DETENUS ` 
EMPEROR OPPOSITE PARTY. 

Penal Cods (Act XLY of 1860), s. 99, 8353—Assaslt. 
ing public servant acting in good faith and under colour 
of office—Right of private dafence—Sentence of fmo— 
Findication of law 

A direction was given in a writ of delivery 
of possession of a oertain share in a tank to 
give delivery of possession by catching fish in 
the tank. e complainant and a peon of the 
Court went to the tank with the writ and 
some fishermen, who were ordered by the peon to cast 
their nets in the tank and oatch fish. The accused, 
petitioner, on behalf of his oo-sharer objected, and when 
his protest was not listened to, he rushed into water 
and with-s knife cut some of the nets. But when 


“tho official status of the peon was disclosed to him he - 


subsided into a poscefal attitude and offered resist. 


enoe no more: 


Held, (1) that, whatever mistakethere might be m 


the procedure of the Civil Oourt, if there was any at 
all, by giving the direction to the peon to ontch fish 
for the decrec-holder, the accused had no ‘right of 
private defence againsi the peon who was 
under the onlour of his office and in good faith, though 


the act might not be strictly justifiable by law, and 


that the conviction was right, and 

(2) that a sentence of fine of fifty rupees was suffi. 
cient to vindicate the law for the technical offence of 
an assault on a public servant. 


Babus Manmatha Nath Mukherjee 
Amarendra Nath Bose, for the Petitioner. 

JUDGMENT.—The petitioner: has been 
convicted of an offence under section 353, 
Indian Penal Code, and sentenced to six 
months’ rigorous imprisonment for having 
assaulted a public servant, namely, a peon of 
a Civil Court, while-he was delivering posses- 
sion of a share ina tank toa decree-holder 
purchaser. A co-sharer of the petitioner 


and 


“was the judgment-debtor in the civil suit 


and had been ordered under a decree to 


make over posseasion of 6 annas out of the’ 


16 annas of the tank tothe decree-holder. 
The decree-holder obtained a writ of delivery 
of possession and was etcompanied bya peon 
to whom a direction was given inthe writ 
that he was to give delivery of possession of 
the share in the tank by “catching fish” i in the 


tank. On the day on which the occurrences" 


took place the deoree-lolder accompanied by 
the peon and some fishermen came to the-tank 


and the peon ordered the fishermen to cas » > 


` 
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their neta in the tank and catch fiah for the 
decree-holder. The petitioner on behalf of 
his co-sharer, finding that fish was to be caught 


- in this manner, came and objected and when 


his protest was not listened to he rushed into 
water and with a knife cut some of the nets: 
Thereafter there was a protest by the decree- 
holder as well as the peon and the petitioner 
ran up to them. That constitutes the assault 
in this case. When the peon declared to tho 
petitioner that he had been acting under the 
orders of the Civil Court and his authority was 
disclosed, the petitioner desisted from actually 
striking either the decree-holder or the peon. 
On this case the petitioner has been con- 
victed. 

It is contended béfore us by the learned 
Vakils appearing on behalf of the petitioner 
that by permitting the fishermen to cast 
their nets therein the peon acted in exceas of 
his authority, inasmuch as he had no power 
given to him by the parwana to catch fish in 
the tank. It has further been contended on 
behalf of the petitioner that the Munsif had 
no power to givea direction in the parwana 
that possession was to be given by permitting 
the decres-holder to catch fish in the tank. 


. Whatever mistake there may be in the proce- 


.dute of the Munsif, if there was any at all, by 


e giving this direction, the petitioner had no 


= 
. 
. 


° designation was explained, 


right of private defence against the peon who 
was acting under the, colour of his offica and 


. in good faith, though the act might not be 


strictly justifiable by law. The provisions of 


‘section 99, Indian Penal Code, clearly confer 


no right of private defence on the petitioner 
against the action of the peon who was a 
public servant. In this view we think that 
the conviction is sound and cannot be set aside. 


, But the sentence passed on him appears to 


us to be extremely harsh. According to the 
case for the prosecution the petitioner, so long 
a? ho did not know that the person giving 
possession was a peon, that is, a public 
servant, was agitated and appeared to give 
opposition. But as soon as the official status 
of the peon was disclosed to him and his 
authority pointed out, “the petitioner subsided 
into a peaceful attitude and offered resistance 
no more. We think that in a case like this, 
. Where, the petitioner even in a atate of 
` excitement showed so much respect for the 
law as he did by submitting to the authority 
of the public servant when his official 
a fine of Re. 50 


. / 
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would amply vindicate the law for the 
technical offence of an assault ona public 
ssryant. We accordingly reduce the sentence 
passed onthe petitioner from six months’ 
rigorous imprisonment toa fine of Ra. 50 
(Rupees fifty) orin default of payment a 
fortnight’s rigorous imprisonment. This Rule 
is made absolute to that extent. 
Rule made pa: ily absolute. 


BOMBAY HIGH COURT. 
Criminal Reviaron Appiication No. 1 or 1914. ` 
; February 20, 1914. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 

JUMED RAJA AND ANOTHBR—APPLICANTS 
verstis 
EMPEROR—-OrrosiTE PARTY, 

Piactios—District Magistrate ordering witnesses in a 
cass bafore a Subordmate Magistiate to be made co- 
accussd— Witmesesr not to be piosecwiod ordinarily, 
before closs of oase. 

During the course of a trial, the accused asked tho 
Magistrato to make two witnesses, who had giren 
avidence in the case, oo-acoused persons with 
them. The Magistrate declined to do so On appeal 
to the District Magistrate, ho ordered that if the osse 
was sont up by the Police, they should be directed to 
send up a complaint against the witnesses, and if it 
yas taken up on complaint, the Magistrate ahould 
cause a complaint to be laid against the witnesses, 
preferably by the present complainant, and af he 
clerk. 

Held, that the District Magistrate had no suthority 
whatevor under the provisions of the Code of Oriminal 
Procedure to make the order. 

On general principles, unlesa there be something 
very unusual, œ Magistrate trying e case should be 
left to try it in his own way, and should not be inter- 
fered with during the course of the trial. If it trans- 
pires in the course of the odse that criminal 
ings ought to be taken against any one who hare given 
evidence, those proceedings ought ordinarily to await 
tho conclusion om of the case, and certainly thoy ought 
to be instituted ordinarily by the order of, or on 
application to, the Magistrate who has tried the case 
and who is conversant with all the circumstances. 

Criminal application for revision from an 
order passed by the District Magistrate of 
Broach. 

Mr. G. 8. Rao, for the Applicania. 

Mr. G. N. Thakore, for the Opponent. 

Mr. 8. S. Patkar, (Government Ploader), 
for the Crown. 

JUDGMENT. 


Hzatox, J.—It appsars that fwo accused 
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_ persons, who have been tried by the, second 
class Magistrate of Hansot, asked that 
Magistrate during the ‘course of the trial to 
make two witnesses, who had given evidence 
in the case, into co-accused persons with them. 


The Magistrate declined to do so, whereupon . 


they (the accused persons) appealed or ap- 
plied to the District Magistrate. 


To begin with, I do not know of any power 
given toa District Magistrate by the Code 
of the Criminal Procedure which would en- 
able him to interfere in the matter (by way 
of appeal or revision). However, he did 
interfere and this ia the order he made :— 
“Tt the case was sent up by the Police 
(it does not seem that it was) they should 
be directed to send up a complaint against 
the two witnesses also. ”’* I pause hero, 
because I see no objection to this part of 
the order if it was made by the District 
Magistrate acting asa Police officer. But 
I do see an objection to it if it was made by 
him as a Magistrate. The order then goes 
on: “Mit was taken up on complaint, the 
Magistrate should cause a complaint to be 
laid against the two witnesses, preferably 
by the present complainant, and if he re- 
fuses, by any clerk.” This order, if it means 
anything, means that the Magistrate trying 


a case ia directed by a superior Court, what- . 


ever his own view of the case may be, to 
make a complaint against a witness in: the 
case he is trying or to order some clerk to do 
the same thing. I do not understand ‘on 
what power conferred on him asa Magis- 
trate the District Magistrate was then rely- 
ing, vor do I understand the reasonableness 
of such an order. On general principles, 
unless there be something very unusual, a 
Magistrate trying a case should be left 'to 
try it in his own way, and shonld not be 
interfered with during the course of the trial. 
If it transpires in the course of the case 
that criminal proceedings ought to be taken 
against any who have given evidence, those 
proceedings ought ordinarily to await the 
conclusion of the case, and certainly ‘ they 
ought to be instituted ordinarily by the order 
of, or an application to, the Magistrate who 
has tried the case and who is conversant 
with all the. circumstances. The order, 
which the District Magistrate has made, 
geems to me to offend against those principles. 
Moreover, if is, as lhave already indicated, 
an order which he has‘no authority whatever 
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to make under any provision of the Code of 
Therefore, I think, it should be set aside. 
Suan, J.—I entirely concur. 
Rule mads absolute. 





' ALLAHABAD HIGH COURT. 
CRIMINAL Ravisiox Appiication No. 6 or 1914, 
January 80, 1914. 
Present:—Mr. Justice Piggott. 
W. A. HEARSEY—APPLICANT 


versus 

Mrs. EVA FORSTER—Oppobrra PARTY, 

Euidence Act (I of 1872), 6. 126—Admisnbility of 
evidence—Evidence of Cownsel for client, relevancy of— 
Counsel, professional obligations of. 

Where a Counsel in a case offerred himself as” the 
principal witness for his client and his evidence was 
recorded but the Magistrate, while writang judgment, 
ruled it out as irrelévant: 

Held, that in determining the relevancy or irrele- 
vancy of any evidence the Court is precluded from 
considering matters beyond the purview of the Indian 
Evidenos Act and, therefore, the Court below was 
wrong in ruling out the evidence as inadmissible on the 
ground of the competency of the Counsel to be a wit- 
nees in his case, and consequently there was no real 
trial of the oase on the merita, 

Held, further, that this was a fit oase for revie. 
sian. 

It is an error of judgment on the part of a Counsel 
end against his professional obligation to acoept the 
brief of a osse in which he has to appear on behalf of 
his chent as a witness in the case. 


Criminal revision against an order of the 
Magistrate, Firat Class, of Dehra Dun. 

Mr. M. L. Agarwala, for the Applicant. 

Mr. Hamslton, for the Opposite Party. 

JUDGMENT —This isan application in 
revision arising out of the following fasts :— 
Mr. W. A. Hearsey directed Mr. R.O. D 
Ewing, who was engaged as his legal adviser’ 
in connection with certain pending litigation, 
to address a letter on his behalf to Mrs. Eva 
Forster. In reply a letter was written Uy 
the aforesaid Mrs. Forster containing ex- 
pressions alleged to be defamatory of Mr. 
W. A. Hearsey. A prosecution for- defama- 
tion under section 50Q of the Indian Penal 
Code was, thereupon, instituted on the com- 
plaint of Mr. W. A. Hearsey against Mra, 
Forster, and in this prosecution, Mr. R. O, 
D. Ewing, who is a Barrister-at-Law, 
appears as Counsel to conduct the case on 
behalf of the complainant. In so acting, I 
have no doubt, that Mr. Ewing committed 


an error of judgment, and that he would “ae 
e 


~ m’ 
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have taken a more proper view of his pro- 
fessional obligations if he had declined to 


accept Mr. Hearsey’s brief in this particular — 


case. The result was the introduction of 
various difficulties and complications into 
the trial of the case. The Court actually 
found it necessary to direct that Mr. Ewing 
should not be present in Court while wilnes- 
ses for the defence were being examined-in- 
chief. This extraordinary state of things 
only arose. becanse of the anomalous position 
occupied by Mr. Ewing as Counsel for the 
prosecution and principal witness on his own 
aide. Another difficulty which arose was 
as tothe competence of Mr. Ewing to give 
‘evidence in the case at all This quegtion 
wan not raised until after Mr. Ewing had 
given evidence-in:chief, and had under- 
gone some crogs-examination. Even then 
the witness was only asked on behalf of the 
defence whether he had his client’s express 
permission to give evidence. - After the ac- 


cused had been examined, a charge 
framed and evidence for the 
defence recorded, the Magistrate in 


proceeding to judgment ruled that the whole 
of the evidence given by Mr. Ewing was 

inadmissible, and on this ruling he based 
his finding that the charge was not proved 
against the accused. 

The case has been brought before 
this Court on an *application for revi- 
sion by Mr. W. A. Hearseey, which was 
admitted by a learned Judge of this 
Court on the 8rd January 1914. One point 
which has been taken before me .to-day is 


that itis against the practice of this Court‘ 


to interfere with orders of acquittal in the 
exercise of its revisional jurisdiction. I 
have no doubt there are many cases in which 
this Court might properly refuse to interfere 
with an order of acquittal, merely on the 
ground that an adequate remedy against any 
serious failure of justice is provided by the 
right of appeal reserved under law to the 
Local Government, and that the revisional 
jurisdiction of this Oourt was not intended 
to be used for the benefit of a vindictive 
complainant who desired to persist in some 
charge, which he had failed to substantiate 
on ingniry gnd trial. In the present case 
the question raised is of a peculiar kind. 
The evidence of Mr. Ewing had been admit“ 
ted on io the record and was ruled out „by the 
Magistrate only when he came to pass tjudg- 
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ment. , There has been no trial of the case 
on the merits, and if the Magistrate was 
wrong in ruling out Mr. Ewing’s evidence 
there has been no real trial at all. Moreover, 
this application in revision has been admit- 
ted and notice ordered to issue by another 
learned Judge of this Court, and both for 
this reason as well as in accordance with my 
own views, I consider that I shall not be 
acting improperly in exercising the revi- 
sional jurisdiction of this Court in the 
matter. Iam gtite satisfied that the Magis- 
trate was in error in ruling out Mr. Ewing’s 
evidence as inadmissible. He has relied 
upon a ruling of the Bombay High Court 
Sehna R. D. v. Mirza Mahomed Shirai 
That ruling is at any rate no authority 
for the position taken up by the Magistrate 
in this case. If he had taken exception at 
the moment when Mr. Ewing stepped into 
the witness-box and had then and there 
expressed his opinion that Mr. Ewing, as 
Oounsel for the prosecution, would be com- 
mitting a breach of the professional etiquette 
in tendering himself as the principal witness 
for the prosecution, the proceedings would, 
no doubt, have taken a different course. The 
Bombay ruling above referred to is at least 
an authority for this proposition, that if under 
the circumstances above suggested Mr. 
Ewing hed persisted in disregarding the 
opinion of the Oourt and claimed as of 
right to put himself into the witness-bor, 
while still retaining the position of Counsel 
for the prosecution, the Magistrate might 
have been justified in refusing to allow Mr. 
Ewing to examine himself. This is quite a 
different thing from saying that evidence 
which has been taken and placed on the 
record is irrelevant. In order to determine 
this point I feel myself precluded from con- 
sidering matters outside the purview of the 
Indian Evidence Act (I of 1872). As 
regards the bulk of Mr. Ewing’s evidence, I 
can find no poasible section of this Act under 
which it could be treated as irrelvant. 
With regard to one or two questions put to‘ 
Mr. Ewing, there may perhaps be some con- 
troversy asg to the applicability of section 126 
of Act I of 1872, but itis sufficient for my 
purpose to Bay that the Court below waa, in 
my opinion, clearly in ‘error in ruling ont 
the essential parts of*Mr. Ewing’s evidence. 
After carefully considering the nature of - 
(1) 0 Bom. L. R. 1044, « 
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the order which I ought 'to pass in the 
present case, I have decided that it would 
certainly -be inadvisible for me to order the 
Magistrate to take up the case at the stage 
which it had reached when he came to pro- 
nounce the judgment. Taking this view, I 
do not see that any good purpose would -be 


served by my ordering a fresh trial of the . 


complaint as brought. It is sufficient for me 
to set aside, and I do hereby set aside, the 
order of acquittal passed by the Magistrate. 
Let the papers be returned. | 

Order of acquittal set aside. 


MADRAS HIGH COURT. 
CURIMINAL Revisrox Case No. 71 ov 1914. 
OURIMINAL Revision Patrtioy No. 62 or 1914, 

May 1, 1914. 

Present:—Mr. Justice Ayling and Mr. Justice 
Seshagiri Aiyer. 
NACHIMUTHU OHETTY—Cowpsarvant— 
PRTITIONER 
` versus 


MUTHUSAMI CHETTY—Accusmp. 

Oriminal Procedure Code (Act Yof 1898), sa. 45 (e), 
250, 485, 480-—Compensation for false and vesations oom- 

i —“Taformation give to Polica Oficer”, meanmyg 
of—Complcint of thaft to village headman—Report sent 
to Station Houses Oficer—Oharge by Police—Falsity of 
charge—Magistrate’s order directing payinent of com- 
pensation, whether legal. 

Tho words “information given toa Police Officer” 
in section 250 of tho Oode of Oriminal Procedure 
(Act Wot 1898) include also a report tahich a milage 
headman is bound to send, under section 45 (c) of the 
Code of ure, on @ complaint made to 
him of the commission of a non-bailable offence. 

Emperor v. Thammnana Reddy, 25 M. 667; In re 


Arwlanathom Pilla. 18 Ind. Oas. 221; 22 M. L. J. 188;- 


(1911) 2 AE WN 668; 10 H. L T. 550; 13 Or. L. J. 20 


jasa Tie of Tinmerslly Division v. Sivan oe 
` 1 Ind. Oas. 187; 32 M 258, BAT. T. 289 (F B.); 9 

Or. L. J. 170, followed 

Where a complaint of theft was made tos vilago 
hoadman and he sent a report of the same to tho 
Station House Officor upon which the Polico 
the accused, and that charge th 
bo false and vexatious 

Held, that an order by the M directing 
payment of compensation t to the accused by the oom- 
plainant was not Hlogal. 


charged 
6 Magistrate found to 


Petition, under sections 435 and 489 of the . 


Oode ‘of Criminal ure, 1898, praying 
the High Qourt to revise the judgment of 
the Court ‘of the Ist class Sub-Divisional 
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Magistrate of Dindigal, in Criminal Appeal 
No. 84 of 1913, confirming the order passed 
by the Stationary Sub-Magistrate of Palni 
in Calendar Case No. 680 of 1918. 

This case coming onfor hearing on 29th April 
1914, upon perusing the petition and the judg- 
mentsofthelower Courts and the record in the 
case and upon hearing the arguments of Dr. 
S. Swaminadhan, Counsel for the Petitioner, 
and of Mr. J. 0. Adam for the Public Pro- 
seoutor on behalf of Government, and the ac- 
cused not appearing in person or by Pleader, 
and having stood over for consideration till 


this day the Court made the following 


ORDER. 

Avia, J—The petitioner gave informa- 
tion to the village Magistrate of Ayakudi to 
the effect that one Muthuswami Chetty had 
stolen a load of cotton belonging to him. The 
village Magistrate sent a report to the Police 


“ander section 45 (c), Criminal Procedure Code. 


The Police put in s charge-shest undor sec- 
tion 379 of the Indian Penal Code before the 
second olass Magistrate of Palni against 
Muthuswami Chetty. The caso ended in 
dischargo and the potitioner was ordered to 
pay compensation under section 250 of the 
Criminal Procedure Code. 

It is contended that the order ia illegal in- 


-asmuch as the case was not instituted by 


complaint as dofined in this Code or upon 
information given toa Police officer or to a 
Magistrate (vide section 250, Criminal Pro- 
cedure Code), 

This view is supported by somo authority 
vide Bmperor v. Thammana Reddi (1) and also 
two later cases.—In re Artdanatham Pillas (2) 
and an unreported case (Criminal Revision 
Case No. 627 of 1913). 

On the other hand there is-a Full Bench 
decision of thia Court in The Sessions Judge 
of Tinnevelly Division v. Sivan Ohetty (3) which 
seems to me conclusive on the matter. The 
first case quoted above was disposed of prior 
to this decision and with the greatest respect 
to the learned Judges who decided the 
second case, they do not seem to us to have 
given sufficient weight &o it. 

In the third case “the attention of the 
learned Judge does ‘not appear to have been 


1) 25 M. 667. . : è 
{3} 18 Ind. Oas 221; 22 M. L. J. 188) (1911) 2 M.W 
N. 558; 10 M. L. T. 550; 18 Or. L J, 28. 

@) ) 1 Ind a 82M, 268 6 M. L T, 200) 
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drawn to- it at all. -I feel constrained to 
follow the Full Bench ruling, the more parti- 
cularly as I feel strongly that the application 
of the principles therem enunciated to the 
question for our decision is in accordance 
with reason and equity and the true intention 
of the section. 

The question before the Fall Bench i in the 
case quoted was whether the complaint or 
information given to the village Magistrate 
constituted the institution of criminal pro- 
ceedings under section 211 ofthe Indian 
Penal Code, but the reasoning of Benson and 
Munro, JJ., in their judgment applies with 
undiminished form to the question before us 
while the reasoning ofvthe learned dissenting 
Judge, Sankaran Nair, J., however applicable 
in that case, has little or no bearing in the 
I cannot do better than quote 
from the judgment of Benson - and 
Munro, JJ.:— 

“He (t. e., the injured part) almost ` in- 
variably gives information, or makes his com- 
plaint, to the vilage Magistrate, well know- 
ing that the latter will report the informs- 


` tior or complaint to the Magistrate or the 


Station House Officer, or to both, which 
latter is the regular course in this Presidency. 
Ho has, in fact, set the criminal law in 
motion just as effectually as if he had gone 
direct.to the Station House Officer under sec- 
tion 154 or tó the Magistrate under section 191, 


for the village headman is bound by law, 


to pass on the information or complaint to those 
officers. The cage would, of course, be differ- 
ent if the information or complaint was not 
matter which the village headman was 
bound by law to pass on to the higher con- 
stituted authorities, In the matter of the 
peittion of Jamoona (4). In that case it 


„could not be said that the criminal law was 


in any way set in motion. But when the 
information or complaint is one that the 
fillage headman is bound by law to pass 
on, then the language of the Full Bench in 
the case referred to above! is just.as appli- 


“cablo to it as to an information given direst to 


the Station House Officer on a complaint to 
the Magistrate.” > >» 

In other words, a man who complains to a 
village Magistrate of æ non-bailable offence, 


, knowing that the latter must in the ordinary 


course of his duty report the substance of 


(4) 6 C. 620, 8 O. L. R, 215 
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the complaint to'the Police, gives information 
to the Police just as effectively as if he - 
went in person to the Police Station, and. 
if the Police charge the case, it is a case 

instituted on information given to 8 Police - 
officer within the meaning of section 250 of the 

Criminal -Procedure Code. 

A comparison of the opening words of sec- 
tion 250 with section 190, Griminal Procedure 
Code, will show that they closely correspond 
and that the former are intended to cover all 
the three methods marked in section 190 as 
(a) (b) and (c) in which the Magistrate may 
take cognizance of & case, with the single 
exception of “his own knowledge or suspicion,’ 
which would in the nature of things be inap- 
propriate to section 250. I find it difficult to 
understand why a person who chooses to in- 
stitute a frivoloug or vexatious charge in one 
way should be less liable to pay compensation 
than if he instituted it in another, sesing 
that all are equally effective methods of 
inducing the Criminal Courts to take action. 

A consideration of the cases relied on by 
the petitioner will show that both in Emparor 
v. Thammana. Reddi (1) and Oriminal Re- 
vision Case No. 627 of 1918 the Court con- 
fined itself to the consideration of whether 
the village headman to whom the com- 
plainant went to complain waa ‘“Magis- 
trate” within the meaning of section 250. 
Tho question of whether the information was 
not in effect given to the Police was not con- 
sidered at all. It was, however, decided in 
the Full Bench case, and .it is this decision 
which, in my opinion, destroys the authority of 
Emperor v. Thammana Reddé (1) for the 
proposition that a case of this kind does 
not come within section 250. I would dis- 
miss the petition. 

URIMINAL Revision Case No. 71 or 1914. 

SABHAGIRI Aryar, J.—In this case, the 
petitioner complained to the village Magis- 
trate of theft against the accused. The com- 
plaint was forwarded to the Police; the Sub- 
‘Magistrate before whom the Police charged 
the accused discharged him and directed 
the complainant to pay compsnsation. This 
order was upheld in appeal. Dr. Swami- 
nathan contends that section 250 of the Oode 
of Criminal Procedure cannot apply as there. 
was no “information given to a Police officer 
or to a Magistrate.” 

I am not satisfied * that the term ‘“Magis- 
trate” does hot include a villages Magistrate 


e 
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Clanse (2) (WH). of section 1 only says that 
the Procedure Code does not apply to 
heads of villages in the Presidency of Fort 
St. George. Të is true that section 6 of” 
the Code does not recognise the Court of 
the village Magistrate, but there is no 
definition of the term Magistrate. More- 
over the High Court exercises jurisdiction 
over village Magistrates under the transfer 
sections by transferring cases from one 
Magistrate to another. I have, therefore, 
doubts whether the term Magistrate in 
section 250 does not*include a village Magis- 

trate as well. However that may be, I am 
satisfied that when the village Magistrate 
transmits a complaint to the Police, inform- 
ation is given to the Police officer under sec- 
tion 250 by the complainant. The object 
of the complainant was that his complaint 
should be forwarded to the Police,’ and it 
would be straining the language to hold that 
when he preferred the complaint with this 
obvious intention, he was not giving informa- 
‘tion to the Police officer. I see no reason, 
in principle, why an accused person who 
goes direct to the Police officer should be in 
a worse position than one who achieves the 
same object by placing his case before a 
village Magistrate. With all respect to the 


learned Judges who decided the case of In re < 


Artlanandhan (2) I am unable -to agree 
with their conclusion. Tho Full Bench 
ruling of The Sessions Judge of Trnnevelly 
Division v. Sivan Chetty (8) is in point. 
The learned Judges say at pages 262 and 263: 
“In point of fact in this Presidency-the com- 
plaint on information to the village Magis- 
trate is ordinarily the first step in setting the 
criminal law in motion.” 
The injured person hardly ever gives in- 
formation direct to the Station Honse Officer of 
Police. He almost invariably gives informa- 
tion, or makes his complaint, to the village 
` Magistrate well knowing that the latter will 
report the information or complaint to the 
Magistrate or the Station House Officer. The 
case would, of course, be differentifthe informa- 

‘tion or complaint was not a matter which the 
village headman was bound by law to pass on 
to the higher constituted authorities. 

I agree with this view, and in the conclu- 
sion at which my learned colleague has 
arrived. The petition, will be dismissed. 

Paititon dismissed. 
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BOMBAY HIGH COURT. 
CRIMINAL Reregenoe No. 8 or 1914. 
March 10, 1914. 

Present:—-Mr. Justice Heaton and 
Mr. Justice Shah. 
EMPEROR—Prosrouror 

DETENI : 

DHANKA AMRA AND ANoTHaR—AcousuD. 

Evidences Act (I of 1872), ss. 87 (T), 90—Statement 
reco! by Magistrate in Native Sinte, 1ohethor ad. 
missible unless deposed to by him. 

Section 80 of the Indian Evidence Act refers only 
to those officers, Judges and Magistrates, who come 
under clause 7 of section 57 of the Act, and hence 
the statement of an acoused person recorded by a 

in a Native State cannot be used in evi- 
dence unless the Magistrate has appeared and de. 
posed to ‘the statement having boen given before 
and recorded by him. 


Oriminal reference under section 307 of 


“the Criminal Procedure Code made by the 


Joint Judge, Ahmedabad. 

Mr. S. 8. Patkar, Goyang Pleader, 
for the Orown. 

Mr. Manubhai Nanabhas, for the Accused. 

JUDGMENT.—In this cage the conclusion 
that we have come to is that we ought to 
have before us, so that we can deal with 
them as evidence, the statements af the two 
acoused recorded by Mr. Dolatram Motiram, 
first class Magistrate of Palitana State. 
Those statements have been admitted in 
evidence and, as we think, wrongly admitted. 
They have been dealt with as if section 80 
of the Evidence Act applied to them. We 
do not think section 80 doesapply to them, 
because, we think, section 80 refers only to 
those Officers, Judges and Magistrates who 
come under clause 7 of section 57 of the 
Evidence Act, that is to say, officers whose 
appointments and so forth -are notified in 
the official Gasette and of whose signatnres 
and offices the Court will take the judicial 
cognizance. It is necessary, therefore, that 
this Magistrate should be called and examin. 
ed, and we direct that the Additional Ss- 
sions Judge of Ahmedabad do take the necea- 
sary evidence in the matter. 

When the Magistrate of Palitana has 
appeared and deposed, it would appear on 
the authority of the case of Queen- Empress 
v. Nagla Kala (1) that the statements them- 
selves, that is the written papera, may be 
used as evidence, and when all this has been 
done, we shall be, and not until then shall 


(1) 28 B. 285. 
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we be, in a position properly to deal with and 
dispose of this case. a 
The evidence, when taken, must be certi- 
fied to this Court, and should be taken and 
cortified as soon as possible, 


ed 


LOWER BURMA CHIEF COURT, 
Crinan RUEPERANGE No. 3 or 1914. 
> May 8, 1914. 
Present:—Mr. Hartnoll, Ofig. Chief Judge, 
and Mr. Justice Ormond. 
ZAW TA—AoousED 
vETsUus 


EMPEROR—Opprosita PARTY. | 
Criminal Procedure Coda (Act V of 1896), s 488— 
Marwnum sentence—Brecution for arrears oj snamien- 
ance for several months—Construchon of clause 3. 


’ 


When a Magistrate issues a warrant for arrears of © 


maintenance for more than ono month and when the 
allowance for more than one month remains unpaid 
after the execution of the warrant, ho is not ocompe- 
tent to pass a sentence of imprisonment exceeding 
one month, Tho words in the sub-section 8 “for the 
whole or any part of oach month's allowance re- 
maining unpaid” may mean “for the whole orany part 
of every month’s or all months’ allowance romaning 
unpaid” where tho arrears romaining unpaid are fora 
period exceeding a month. 


Queen-Brpreee v. Narain, D A. 240, A. W. N. (1887) 


‘fa ils Hav. Mra Tha Tum, P.J.L.B. 316, followed. 
Roache Ravuthar v. Mohidin Bibi, 20 M. 8 2 
‘Weir 698, Bhiku Khon v. Zahwran, 25 O. 291, dissented 
from. : 

FAOTS appear from Mr. Justice Paflett’s 


` following 


ORDER OF REFERENCE. 

On the 2nd April 1912 Nga Zaw Ta was 
ordered to pay Nan Ma Yin Re. 5 a month 
as maintenance for her child. Nothing was 
paid up to the 30th August 1912 -when she 
applied to enforce the order and on the 20th 
September arrears for five months yere re- 
covered. Nothing further was paid before the 
2%h April 1918 when she again applied to 
enforce payment of arrears for seven montha. 
Nga Zaw Ta’s attendance before the Magistrate 
was not procured til] the 27th November 
and orders were not passed till the lith 
December when he as sentenced to one 
year’s rigorous imprisonment for neglecting 
to pay arrears of maintenance for 13 months. 
On the 17th January 1914 the Sessions 
"Judge j Nga Zew Ta to be released 
and bas referred the case for orders as he 
considers the Magistrate’s order bad on the 


oe, * ground, among others, that on the authority 
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“of Ma Me Ma v. Mra Tha Tun (1) if a war-. 


rant is issued for an accumulation of arrears 
for several months the Magistrate has no 
power to give a greater sentence than if the 
warrant related to only one breach. That 
ruling followed the Allahabad case of Queer- 
Empress v. Naratn (2), which was, however, 
dissented from by the Madras High Court in 
Allapichat Ravuthar v. Mohidin Bibi (8). 
Though the point was not actually decided in 
Maung Pov. Ma Myt (4) the learned 
Judicial Commissioner of Upper Burma 


‘there indicated that he held the opinion that 


the law provides for the levy of arrears 
which may be for several months,’ with the 
consequential penalty, in the event of their 
not being realised, of imprisonment for 
several months. In view of the divergent 
views of the High Courts on the point I 
think it desirable that the matter should 
be reconsidered by this Court, and accord- 
ingly refer to a Bench the question whether 
when e Magistrate issues a warrant for 
arrears of maintenance for more than one 
month and when the allowance for more than 
one month remains unpaid after execution 
of the warrant, heia competent to pasa a 
sentence of imprisonment exceeding one 
month. 
: JUDGMENT. 5 

Oruonp, J.—The maximum sentence which 
may be imposed on any one occasion under 
section 488, Criminal Procedure Code, is, in 
my opinion, one month. One warrant should 
only be issued for levying the amount of 
arrears due at the time of application for the 
warrant. The section means I think that for 
the successive defaults under one order for 
monthly payments of maintenance the 
defaulter, if able to pay, may -on suc- 
ceasive occasions be sentenced to imprison- 
ment for a term not exceeding one 
month, whenever a warrant is applied for 
and is issued and the arrears then due are 
not realised, whether the amount remaining 
unpaid on each occasion ig as much as one 
month’s maintenance or not. 

The defaulter could be imprisoned for one 
month although ouly a portion of a month’s 
allowances remained unpaid underone warrant; 
and he could be. imprisoned again for one 


(1 
2 
8 


(4 


P J.L B. 316. 
0 A. 240; A. W. N (1887) 64 

20 M. 8, 2 Weir 638, 

U. B. R. (1002—03) |, p. 3, ° 


Vol. XXIV] 


ZAW TA 0. WMPRROR. 


month under a subsequent warrant although 


a portion only of another month’s allowance 
remained unpaid. But there is nothing to 
show that more than one warrant should issue 


on one occasion for the recovery of several 


months’ arrears. On the contrary, “the 
Magistrate for every breach of the order may 
issue a warrant for levying the amount due”; 
t. ¢., the Magistrate may issue one warrant for 
levying the amount due under the order, to 
the applicant at the time of the application. 
This section seems to cohtemplate application 
being made fora warrant upon each oc- 
casion of defanlt> without delay, so that not 
more than one month’s maintenance would be 
in arrear; though the applicant is not 
debarred from spplying for a warrant for 
the recovery of ‘the arrears up to date. I 
can find nothing to support the conclusion 
that the section authorizes one-month’s im- 
prisonment for every month’s arreara when 
one warrant is Cees for the recovery of 
several months’ To arrive at 
such oonclusion Ie odi words ' “for the whole or 
any part of each month’s allowance remaining 
unpaid after the execution of the warrant” 
must be read as if they were, for each 
whole month’s allowance remaining unpaid 
after the execution of the warrant and not 
‘for any part of a (not each) month’s sallow- 
ance remaining unpaid.’ It should then be 
said that the words ‘for each month’s allow- 
ance” contemplated a case where the amount 
remaining unpaid is equivalent to several 
months’ allowance and show that in sûch a 
case a proportionate sentence of imprison- 
ment exceeding one month may be imposed. 
If the words are read as being: “for each 
whole month’s allowance and for any part of 
each month’s allowance remaining unpeid 
after the execution of the warrant”, the 
words “any part of each month’s ‘allowance’ 

should show that if the words of the section 
referred to the case of several whole months’ 
allowance remaining nnpaid after the execu- 
tion of the warrant, they must also refer to 
the case where portions of several months” 
allowance remaining unpaid after the execu- 
tion of the warrant, which could not be for 
tha warrant is issued to recover the amount 
duc. Thongh the amount remaining unpaid 
might very well represent several whole 
months’ allowance, tHe balance loft over 
unpaid conld not be more than one portion of 
a month’s® allowance, I read the above 
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passage as meaning “forthe whole amount 
or any.part of a month’s allowance remaining 
unpaid on each occasion after the execution 
of the warrant.” 


Under section 816 of the Code of 1861 the 
maximum sentence on each occasion after the 
issuing of a warrant was one month’s imprison. 
ment; and there is no indication in section 
488 of the present Code that the maximum 
sentence was intended to be increased 
beyond expressly allowing one month’a impri- 
sonment if the amount remaining unpeid is 
leas than a whole month’s allowance. 

HARTNOLL, Orfo. O. J—The question re- 
ferred to us relates to section 488 (8) of the 


Code of Criminal Procedure, and is “Whether ` 


when a Magistrate issues s warrant for ar- 
rears of maintenancefor more than one month 


- and when -the allowancé for more than one 


_Tonth remains unpeid after execution of the 
warrant, he is competent to pass a sentence 
of imprisonment exceeding one month.” The 
sub-section is as follows :— If any per- 


sons so ordered wilfully neglects to comply - 


with the orders any such Magistrate may, 
for every breach of the order, issue a war- 
rent for levying the amount due in manner 
héreinbefore provided for levying fines, and 
may sentence such person, for the whole 
or any part of each month’s allowance remain- 
ing unpaid after the execution of the warrant, 
to imprisonment for a term whichmay extend 
toone month or until payment if sooner made.” 

Then follows a proviso, which it is not 
necessary to set out. The part of the sub- 
section I have set out agrees with the corre- 
spontiing sub-section of the Code of Criminal 
Procedure, Act X of 1882, which preceded 
the Code now in force, except that the 
words 
are new. The meaning of the words in 
the sub-section of Act X of 1882 has been 
. considered in the following cases: Quos- 


Empress v. Narain (2), Allapichat Raeuthar v. 


‘Mohidin Bibi (8), Bhiku Khan v. Zahwran(3), 
Ma Me Mav. Mra Tha Tun (1) and Maung Po 
v. Ma Mytt (4). The Allahabad Court found 
that where a claim for “accumulated arrears of 
maintenance for several months arising under 


- several breaches of an order for- mainten- 


ance is dealt with in one proceeding and 


arrears levied under a single ‘warrant, the” 


Magistrate acting under section 488 haa 


no power to pass a heavier sentenca it 
(5) 25 0. WL 4 


“or until payment if sooner made”. 


. 


“ the latter section. 
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default than one month’s imprisonment as if 
the warrant related to a single breach of the 
order. This view was followed in the Burma 
case of Ma Me Ma v. Mra. Tha Tun (1); 
but it was dissented from in the Madras and 


` Calcutta cases which I have quoted. In the 


Madras case it was held that the imprison- 
ment provided by section 488 in default of 
payment of maintenance is not limited to one 
month and that the maximum imprisonmont 
that can be imposed is one month for each 
month’s arrears'and if there js a balance re- 
presenting the arrears for a portion of a 
month, a further term of a month’s imprison- 
ment may be imposed for such arrears. In 
this case an earlier case of the Madras High 
Court was considered and it was pointed out 
that the wording of the Criminal Procedure 
Code which was in force when it was decided 
(Act XXY of 1861) in the section of it 
corresponding to section 488 of Act X 
of 1882 differed from the wording of 
Às I have remarked the 
Calcutta case follows the Madras case. Tho 
Upper Burma case does not seem to be one 
in which any definite conclusion was arrived 
at, 


My own view is that the meaning of the 
words of the section is not too clear; at 
first I was inclined to hold the view taken 
by the Madras and Osaleutta High Courts, 
as the words, “may sentence such person for 
the whole or any part of each month's al- 
Jowance remaining unpaid after the execu- 
tion of the warrant to imprisonment fora 
term which may extend toone month ” at 
first sight would seem to mean that a month’s 
imprisonment can be inflicted in respèct of 
each month’s arrear remaining unpaid or in 
respect of any portion of 8 month’s arrear 
remaining unpaid. But I can see that another 
view can be taker as to the meaning of the 


werds. Looking atthe meaning of the word_ 


each ” I see that dhe Century Dictionary 
gives it as each” every one, any one, 
being either or any suit ofa numerical ag- 
grogate consisting of two or more, indefinitely. 
Without saying that eph has a plural mean- 
ing, it clearly when used ins sentence may 
refer to more than one. 
\ For instance when we say “each part of 
“the engine B in order” this is equivalent 
to saying, “AN parts of tbe engine are in 
order.” The. words in the sub-section “for 


= ika the whole or any part of each month’s 


z 
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` allowance remaining unpaid” may, therefore, 


be read as meaning possibly “for the whole 
orany part of every month’ 8 or all months” 
allowance remaining unpaid ’ wherethe arrears 
remaining unpaid are for a period exceeding 
a month. Reading the words in this way it 
may be that the Legislature intended that 
the term of imprisonment to be awarded 
should extend to a period of one month only . 
in respect of all arrears due after the execu- 
tion of the warrant, whether they amount to 
several months’ allowance remaining unpaid 
or to a portion of a single month’s allowance 
remaining unpaid. As I. consider the worda 
doubtful and not clear the benofit of 
the doubt must be given in fayour of the 
aubject and I would answer the question as 
follows :— 

“When a Magistrate issues a warrant 
for arrears of .maintenance for more than 
one month and when the allowance for more 
than one month remains’ unpaid after the 
execution of the warrant, he is not competent 
to paas a sentence of imprisonment exceeding 
one month.” 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CarminaL Appiication No.-104 op 1907. 
August 5, 1907. 
Present:—Mr. Chamier, J. O. 
RAM HARAKH AND orHers—Accusep— 
APPLIGANTS 
: 

EMPEROR—PROSECUTOR—RE8PONDENI. | 

Penal Oode (Act XE Vof 1800), ta. 99, 105, ‘147, 
818—Ordsriy of Deputy Commissioner, claprasis, 
ete., Jorcible seisure of bullock, by, not bona fide act of 
public s rant as such—Prirate defence, right of, exercise 
and continuance of-—Thaft—Bullocks, seure and re- 
core: y of —Orimrnal Procedure Code (dct V of 1808), 
» 842 Feamination of accused before oowple- 
tion of prosecution evidence, contrary to law and wnfai 
to 

Some country carts containing tho camp-luggage 
ofa Deputy Oommissloner wore on their way in 
charge of an orderly, a constable and some chaprasix. 
While on their way ono of the carte stuck ma mi 
and the orderly and tho chaprasis took hold of the 
bollocks of the accused against thoir will, yoked 
them to the cartand drngged it out ofthe rut. The 
acoused then forcibly aaa their bnllocka and took 
them away. oey aa convicted and sentenced 
under sechon 147, Indian Penal Oode: 

Held, that the orderly and his com 
not be regarded under sectign 90, Indi 


nions could 
Penal Code, 
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as pubho servants acting in good faith under the 
colour of their ofice and the accused were justified in 
thelr action by the right of priyate defence: 

Held, also, that the act of the orderly and his 
com ons technically amounted to theft under 

on 378, Indian Penal Code, and the nght of 

private defence of the accused continued under 
section 103, Indian Penal Code, till the recovery of 
the bollocks and did not cease with the yoking of 
the bullocks to the cart 

Queon-Kmpi esa v. Nagappa, 15 B. 844, referred to. 

The examination of the accused generally on the 
case before the examimation of the prosecntion- 
witnesses is completed, is contrary to law and unfair 
to the accused. : 


Application against an order of the Officiat- 
ing Sessions Judge, Fyzabad, dated 3rd July 
1907, modifying that of the Magistrate, first 
class, Fyzabad, dated 8th April 1907. 


Mr. F. O. O'Neill, for tho Applicants. 
The Gorernment Pleader, for the Crown. 


JUDGMENT.— This ı8 an application for 
revision of an appellate order of the oficiat- 
ing Sessions Judge of Fyzabead, confirming 
the conviction of the applicants under 
section 147, Indian Penal Code, but sub- 
stitating fines for the sentences of imprison- 
ment imposed by the Joint Magistrate. Tho 
facta are beyond dispute. On February 18th 
nine country carta containing the camp-luggage 
of the Deputy Commissioner of Fyzabad were 
on-their way from Tanda to Fyzabad in charge 
of a constable, an orderly, six chaukidars, some 
chaprasts and a mashalcht and had reached a 
place near and just beyond Shivaganj, when 
the lastcart stuck inarutor hole. The 
others went on. Finding it impossible to 
move the cart the men in charge of it sent 
word to the orderly Mangru, who was with 
the carts which had gone on. Mangrn sent 
some men back to help and went himself into 
the bazar with one cf the chaprasés and asked 
the applicant Ramjas to let them have his 
pain of bullocks, to get the cart out of tho 
holo., Ramjas refused to lot them lave the 
bullocks. Just then another man came up 
and Mangru made him untie the bullocks 
and take them to the cart. Ramjas and two 
other men followed, abusing Mangru and the 
chaprasts and protesting against his baillocks 
Lung taken sway. Ramjas’ 8 companions 
r turned to the basar saying that they would 
bwug. some ‘more men. Meanwhile the 
bullecks were yoked to tho cart and dragged 
it ».tof the hole. The evidence of the con- 
stable Tajammul Husain shows that they 
did not let the bullocks go when the cart 
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had been got out of the hole but drove them 
on some distance. 

* The applicant and others then arrived from 
the bazarand with Ramjas set upon the 
Deputy Commissioner's men, unyoked the 
bullocks and took them away to the besar. 
All the witnesses forthe prosecution say that 
they were beaten, but none of them could 
show so much asa scratch. They say that 
some of the applicants had lathis but all 
admit that they did not use them. It is 
quite clear that the applicants did not use 
any more force than Avas necessary to effect 
their object, namely the recovery of the 
bullocks. In unyoking tho bnullocks the 
applicants tipped up the cart anda doli and 
a chaprasi fell off and they were beaten, but 


_ this does not affect the case if any way. 


Tho Magistrate sentenced Ramjas to six 
months’ rigorous imprisonment and a fine of 
Re. 100 ortwo months’ further rigorous 
imprisonment and the others to four months’ 
rigorous imprisonment apiece. The Sessions 
Judge set aside the sentences of imprison- 
ment and sentenced Ramjas to pay a fine. of 
Res. 200 and the others to pay fines of Rs, 100 
each. 

The charge framed by the Magistrate was 
that the accused “used force in an unlawful 
assembly.” He ought to have set ont the 
common object of the- accused and had he 
done so, his attention might have been drawn 
to the legal aspect of the case. He seems to 
have assumed that the actused eonstituted 
an unlawful assembly. I asked the Govern- 
ment Pleader to state what the common object 
of the accused was and he replied that it was 


“So obtain ,possession of the bullocks by 


means of criminal force.” 

It is quito clear that section 8 of Regula- 
tion XI of 1806 did not justify Mangrn and 
lis companions in taking away Ramjaa’s 
bullocks against his will, for the procedure 
prescribed by that section was not followed. 
It is equally clear that Ramjas had a right to 
resist the taking of his bullocks by force and 
to recover them by force, subject to the 
provisions of section 99, of the Penal Code. 
As regards’the first and second clauses of 
section 99 it is obvious that Mangrnu and his 
companions were not public servants acting in 


good faith undor colour of their. office. The, 


second clause does not apply at all. As 
regards the third clause it is not suggested 
that there was time to have recourse to the 
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protection of the public authorities, and 
as regards the fourth clause I hold that 
the applicants inflicted no more force than 


“was necessary for the purpose of protect- 


ing the property of Ramjas. The learned 
Judge seems to have held that the right of 
private defence ceased ak soon as the Deputy 
Commissioner’s men succeeded in yoking the 
pullocks to the cart. 


The Government Pleader went further in 
this Court and contended that the: applicants 
had no right of private.defence at all because 
the orderly and his | companions 
committed no offence in seizing and carrying 
off the bullocks. Section 878 of the Penal 
Code shows that taking property ont of the 
possession of the owner against his ‘will with 
the intention of retaining it temporarily 
amounts to theft if the taking is dishonest 
[soe Queen-Empress v. Nagappa (1) |. 
Tn tho present caso the taking was dishonest 
because 16 was done with the intention of 
causing wrongful los to Ramjas. Therefore 
the act of the orderly -and his companions 
amounted technically to theft as defined in 
the Code and the applicants had the right of 


‘private defence and that right, according to 


section 105, of the Code- continued till the 


, offenders had effected their retreat with the 


` property or the asgistance of the public 


authorities had been obtained or the property 
had been recovered. The offenders had not 
effected their retreat with the property, for 
Ramjas was with the bullocks all along up 


_to the time when they were recovered (see 


Mayne’s Indian Criminal Law, 8rd Edition, 
page 460) and the sasistance of the public 
authorities was never obtained. 


Even if the view which I take of the law 
is erroneous, it is clear that the applicants 
were guilty of a merely technical offence for 


which a small fine would have been the most 


f@ppropriate punishment. Ramjas seems to 


` have behaved ina childish manner but the 


Penal Code takes no account of bad manners. 


“ The orderly and his companions behaved in 


a high-Handed manngr and fully desorved 
that treatment which ‘they received. In my 
opinion the ‘case should never have been 
brought into Court. 

-I-set aside the convictions and sentences 


* and direct that the fines, if paid, be refunded. 


1 notice that in this case, as in some other 


(1) 15 By 844 
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cases from the Fyzabad District which have 
come before me recently, the accused were 
examined generally on the case before the 
examination of the witnesses for the prosecu- 
tion was completed. This procedure is 
contrary to law and unfair to tho accused. 
Tho Magistrate must comply with the proce- 
Code. 3 
Application accopled. 


CALCUTTA HIGH COURT. 
ORISMINAT APPHATL No 261 or 1913. 

E May 18, 1913.. ~ 
Present:—Sir Lawrence Jenkins, Kr., Chiof 
Justice, and Mr. Justice Sharf-nd- Din. 
MUNESSAR AHIR AND ornere—Acuusrp— 

APPELLANTS - 
versus 
EMPEROR—Opposire PARTY. 


Accotn plice—Conriction om evidence of accomplice-— `. 


Rules of law—Betcblished prectice—Coisodoiation im 
material particula: by untainted evidence a 

An accomplice iss competent witness and there 
is no absolute rule of law which enacts that a oon- 
vichon based on the cvidehoe of an aocomplice is bad, 
but thero ig an established practice, foundod on the 
judicial experience of genorations, which reqmres 
corroboration by some untainted evidence in a material ` 
particular pointing not only to the crime but to the 
participation of the accused in that cfime. 

Babu Abani Bhushan Mukherji, for Badal 
Ahir, Appellant. - È 

Mr. Bogram, Counsel, Offg. Deputy Legal 
Remembrancer, for the Crown. 

JUDGMENT.—This is an‘ appeal prefer- 
red by fifteen accused _who have been 
convicted of dacoity by “the Sessions Judge 
of Saran agreemg with the opinion of both 
the assessores. The evidence principally is 
that of accomplices. An accomplice” is a 
competent witness and there is no absolute 
rule of law which enacts that the conviction 
on the evidence of an accomplce is bad, but 
there is an established practice founded on 
the judicial experience of generations which 
requires corroboration by some untainted 
evidence, and that there should be a corrobo- 
ration ina material particular pointing not 
only to the crime butto the participation of 
the accused in that crime. This rule has 
been disregarded toa large extent by the 
Sessions Judge. Perhaps it was not known 


c 
. 
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_We do not feel at liberty 
uis rule, and the result is that 


to the assóssory. 
to disregard 4] 
sa to seyen of the accused 
conceded that there is not that evidence on 
which a Court of law, properly guided, would 
convict. Those accused aro Siar Nonia 


accused No, 7, Dahori-Nonia accused No. 8, | 


Badal Ahir accused No. 9, Kujan Kurmi 
accused No. 14, Ram Rup Ahir accused No. 
17, Soudagar Tewari accused No. 18 and 
Sobha Bania accused No. 19. As against 
these seven accused the conviction and 


sentences must be set aside, they must be ` 


acquitted and we direct that they be released: 


As against the other appellants, there is 
some amount of evidence independent of the 
. testimony of the accomplices, and we have 
been assisted in the considoration of that 
evidence by the learned Vakil who appeared 
for Pitambar Ahir and brought to our notice 
matters relating to the other accused. `The 
first of these is_Munessar Ahir, and as 
against him it appears to us that there is 
evidence which is sufficient to sustain the 
conviction if it.is believed. Now, with 
regard to the belief of this evidence we are 
in this position that we merely have a 
written record of it. The testimony was 
actually given before the Sessions Judge and 
the two assessors, and we must pay some 
regard to their appreciation of the evidence. 
‘They have believed this evidence and we 
see no reason to question the propriety of 
this appreciation. What we have said here 
applies to.all the rest of the accused with 
one exception, That exception is Khedharu 
Nouia, for we feel that as against him it is 
not brought sufficiently home to him that he 
was present at the scene of the occurrence. 
It is true that he was seen, but how far from 
the scene of occurrence does not appear. 
There is nothing to show that he was at 
any time so near it as to raise any presump- 
tion against him. We feel that as against 
him, there is no such corroboration as the 
law requires. As against him the conviction 
and sentehce must be set aside and we direct 
that he be released. 


“ As against the others, and in saying that 
we include 'Pitambear Ahir, we think 
there is sufficient evidence, and so far as 
they are concerned, we eaccept the view of 
the Sessions Judge and the assessors and 


the appeals ef those seven accused, that is, 
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accused Nos.. 1, 3, 4, 5, 6, 15 and 16, are 
dismissed.* 
Appeal partly allowed. 


MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 793 or 1913. 
Criuisap Reyrsrox Petrrion No. 644 or 1918, 

April 23,1914. ~ 
Present:—Mr. Justice Ayling. 
In re ABDUL RAHIMAN SAHIB— 
. ACOUSED—~PETITION ER. 
Penal Code (Act XLF of 1860), s. 225—Crril toar- 
rant mot addressed to bailiff by name—Arrest-—Legal. 
A Civil warrant not addressod to a partionlar 
bailiff by namo but addressed “to the bailiff of the 
Court” ia not valid; therefore, the rescuer of a 
porson arrestod undor such warrant is guilty of an 
offence under section 225 of the Indian Penal Code. 
In the matte: of Rajan: Xento Pal v. Emperor, 5 C. 
W. N. 848; Satish Chandra Rar v. Jodu Nandan Singh, 
26 O 748, 80. W N. 741 distinguished 
Petition, under sections 437 and 489 of the 
Code of Criminal Procedure, 1898, praying 


_ the High Court to revise tho judgment of the 


lst class Sub-Divisional Magistrate cf Koil- 
patti, in Civil Appeal No. 58 of 1913, pro- 
ferred against that of the Court of the 


‘Stationary 2ud Class Magisirate of Kovilpatti 


in Calendar Case No. 115 of 19198. 
Mr. M. D. Decadoss, for the Petitioner. 
The Public Prosecutor, for the Crown. 
ORDER.—The petitioner has been con- 
victed of rescuing one Ramasami Moopan 
from lawful custody. Mr. Deva Doss’s 


arguments have been devoted to show (1) > 


that the custody in whith Ramasamy Moopen 
was datained was not lawful, (2) that the 
evidence does not show that tho force ured 
by the petitioner contributed to his escapo. 

No authority has been - qgnoted to me to 
support-the view that the arrest waa illegal 
because the warrant was not addressed fo 
P. W. No. 2 by name, but only to. “the bailiff 
of the Court;” or that arrest only takes 
effect after the person ordered ‘to be arrested 
has been given a chancg of paying up the 
decree amount and hag failed to do ao. I 
lave no hesitation in rejecting these conten- 
tions. 


It is next argued that the procedure of the , 
peon (P. W. No. 2) was defective in that he’ 


did not notify the contenta of the warrant 
to the first accused before arresting him, I 
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appears from the eviderice that P. W. No. 2 
informed the first accused that he had a 
warrant for his arrest, that he held it out 
to him and asked him to sign it, thereby 
affording him chance of satisfying himself 
as to its contents: and that the Ist accused 
without taking the warrant began to object 
on the ground of the lateness of the hour and 
attempted ‘to ran away. Neither of the 
cases relied on for the petitioner, In the 
matter of Rajani Kanio Pal v. Emperor 
(1) and Satish Ohandra Rat v. Jodu Nandan 
Singh (2), appear to be ‘authority for 
holding that in these circumstances the arrest 
was illegal. 

As regards the second point, stress is laid 
on the fact that the force used by the peti- 
tioner was not to P. W. No. 2 but to another 
poon P. W. No. 3, who was accompanying 
him at his request -and assisting him. A 
perusal of the evidence seems to show that 

‘¢he violence used against P. W. No. 3 
contributed to the escape of the firsti accused, 
just as much as if it had been employed 
against P. W. No. 2. 


I find no ground for interference and dis- k 


miss the petition: 
Petition dismissed. 
1) 8C. W.N 848 
G) we. 748, 3 O. W. N. 741. 


MADRAS HIGH COURT. 
Ornasar Raviston Case No. 481 or 1918. 
ORIMINAL Revision Petrrion No. 348 oF 
1918 
April 8, 1914. 
Present:—Mr. Justice Tyabji. 
THOPPULAN A ia ah 


e 
SANKARANARAYANA IYER— 
CompLalnant——RasPON DENT 
: Panal Code (Act XLV of 1860), æ. 378, 403 and 424— 
Trees in possession of tenonts—Londlord "jountly entitled 
—Rewmoval by tenont-—Theft—Oonviction for Poy 
whether can be converted into one under section 408 
secon 424. 
Re n wal of trees by. a tenant when in his actual 
on does not amount to theft, even if his land- 
Jord ìa jointly intoreated in thom. É 
Bubudhi Rambho v. Balarama Pudi, 20 M. 481, 
followed. 


Where the necessary ligredients for an offonoe 
under section 408 or séction 424 have not been con- 
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sidered in a trial under soction 378, ib is prejudicial 
to the accused to convert his conviction under sec- 
tion 879 to one under section 403 or section 424, 
Indian Penal Code. . 

Petition, under PE 435 and 439 of the. 


Code of Criminal Procedure, 1898, praying 


_ the High Court to revise the jadambné of 


the Court of the Sub-Divisional Magistrate 
of Devakotiai, in Oriminal Appeal No. 56: 
of 1912, preferred against that of 
the Court of the 2nd Class Magistrate of 
Sivaganga, in Calendar-Oase No. 190 of 1912 

Mr. 8. Sreentcasa Atyanger (with him Mr, 
K. Rajah Asyar), for the Accused. 

Mr. 0. S. Venkatachartar, for the Respond- 
ent. 

The Public Prosecutor, for the Government. 

ORDER.—It seems clear to me that the - 
conviction for theft cannot stand. This 
had tobe more or less conceded by the 
learned Pleader for the complaindnt and, 
the Public Prosecutor. The facta fdpnd are 
that the trees were in the possession of the 
9th accused, though it is also found that the 
complainant was jointly interested in the 
trees. Subudhi Hantho v. Balarama Pudi (1) 
is authority showing that in such 8 case the 
possession will be taken to be exclusively - 
that of the tenanta. 

Then I am asked to follow Sabudhi 
Rantho v. Balarma Pudi (1) to the full 
extent and convert the conviction to one 
under section 408 or 424 of the Indian, 
Penal Code. I think to do soin this case 
would be unduly hard on the accused. The 
questions that would arise ‘under those 
sections have not been considered in the 
trial for theft. To distort the findings now 
before me goas to give them such an aspect 
as to convert thém into findings under section 
403 or 424 would, as I have already said, be 
prejudicing the accused instead of doing’ 
substantial justice. 

I will, therefore, quash the sentences of the 
lower Courts and order the fine to be refund- 
ed if it has been paid. 


Sentence quashed, 
(1), 26 M. 481. 
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OALOUTTA HIGH COURT. 
Sacox Crvi, Appaat No. 3004 or 1911. 
g May 7,,1914. : 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 
HAKIMULLAH AND ANOTHER—DEFENDANTS 


—APPHLLANTS 
NOBIN CHANDRA BARUA—Prarmtryr— 
RESPONDENT. 
Tamatio—Doct oe against lunatic who was not repro- 
sonted—Sale tn emecution—Sale void or voidable. 


A sale in execution of a dearee obtained against a 
lunatic who has not been properly represented, is 
without jurisdiction and void, and not merely void- 
able.” 

Hasik Lal Datta v. Bidhwmulhs Dasi, 89 O. 1004 at p. 
1008; 10 0. W. N. 710; 4 O. L. J. 806; and Khairaj Mal 
v. Daim, 32 O. 208 at p. 815; 1 0. L. 7.584 2 A. L. J. 


71; 9 0. W. N. 201; 7 Bom. D. R. 1; 32 L A. 23 (P.O); 


reked 

he dast khat ie maa not kesan hi ts the notice of 
the Oourt thet the defendant was a lunatio, lett the 
Oourt enturely without jurisdiction. 

Appeal from the decree of the Second 
Sub-Judge of Chittagong, dated July 26th, 
1911, affirming that of the Second Munaif of 
that place, dated May 81st, 1910. 


Mr. Z. B. Zahid and Babu Khitish. Chandra 
Sen, for the Appellants. 


Mr. J. M. Sen Gupta, Counsel, and Baba 
Sahat Ram Basu, for the Respondent. -` 


JUDGMENT. 


Hotinvoop, J.—This second appeal arises 
out of a suit, brought by a lunatic, named 
Nobin Chandra Barna, through his next 
friend, guardian and sister, Srimati Shanti, 
against sevaral defendants, of whom the 
defendanta Nos. 1, 2,8 and 4are the only 
defendants with whom we are concerned in 
this appeal. It appears that the defendant 
No. 2 was another -sister of the lunatic and 


the wife of the defendant No.1, Isap Ali.- 


During the lunacy of the plaintiff (which is 
found, as a fact, notorious and known in the 
neighbourhood where he lived and had his 
property), a suit was brought by the land- 
lord for the rent of two plots Nos. 1 
and 2 in the schedule. of the present plaint; 
and two rent decrees were obtained, ez parte, 
against the lunatic, who was not at all 
represented in the snit. Both the Courts 
below Have held that, ¿as in the decrees and 
auction sales Nobin was not properly repre- 
sented, his, right was not affected by the 
salos; that, as the defendant No, 1 was the 
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de facto. Manager of Nobin, he acgnired nò 
title by his purchase as against Nobin; and 
that, as the sales were nollities And inopera- 
tive, 30 far as Nobin was concerned; the 
other ~ defendants, who are purchasers 
from Isap Ali with full knowledge of the 
lunacy and knowing. everything about the 
family affairs, have also acquired no title. 

We think that the judgments and decrees 
of the lowar Courts must be supported. 

,1t has been argued in appeal before usa:that 
the plaintiff, not having been adjudged a 
lunatic and the case falling under the 
provisions of the former Code of Civil Pro- 
cedure by reason of the provisions of ‘ection 
463 of that Code, the Oourt trying tho rent 
suit had jurisdiction to pass a decree and to 
sell the property; and itis sought to be 
argued that the Court has such jurisdiction 


in every case, except the cass mentioned in . 


section 468 (the case of adjudged lunatica). 
Now, that that is not the case has been 
clearly shown in the case of Rasik Lal Datta 
v. Bidhumukht Dasi (1), where Mookerjee, 
J., (at page 1098) says: “The Code, therefore, 
makes no provision for the representation of 
lunatics, who may be plaintiffs or defend- 
ants, but who have not been adjudged as 
persons ‘of unsound mind. Under such 


circumstances, I must hold that the Oourt, 


in which a suit has been instituted by or 
against such A person, has an inherent 
power to determine whether a party, who 
is alleged to be a lunatic, is really so, and, if 
he is found to be a lunatic, to make an 
order for the appointment ofa next friend 
or guardian ad liom. If any other view 
were maintained, the consequences might be 
extremely inconvenient and there might be 
a failure of justice; for instance, during the 
pendency of the proceedings under Act 
XXXV of 1858, the right of mujt of the 
lunatic may become barred by limitatien; 
or; if the lunatic is proposed to be made a 
defendant, the intending plaintiff would be 
obliged to take recourse to proceedings under 
the Lunacy Act before he could be permitted 
to instifute his action”. Where, therefore, 
through the ignorance of the Oourts the 
Court assumes jurisdiction over a lunatic, 
it appears to us that that procecding isa 
nullity; and that is what has been laid down’ 
by their Lordships of the Judicial Committes 


(1) 88 O. 1004 at p. 1098; 10 0. W. N, 71% 40.1, , 


aay 
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in the case of Khairaj Mal v. Daim (2).. It 
is true that was a case of minora; but their 
Lordshipa deal with the observations of Lord 
Hobhouse, who laid down therule which 
was pressed before us in this appeal, that 
where the Court in exercising its jurisdiction 
had made a mistake, the wronged party can 
only take the course prescribed for setting 
mattera right, and that if that course is not 
taken, the decision, however wrong, cannot 
be disturbed. Butthe Privy Council say 
that the case, where the Judge accepted, 
without question, the statement on the 
record that the minor was legally reprerent- 
ed and Alahnawax was his guardian and 
never applied his mind to the matter, where 
the proceedings were cut short by the 


agreement for reference and other matters, - 


and where, therefore, there was no adjudica- 
tion on the question of whetber the estate 
waa represented or not, was not the case of 
an erroneous decision, ruling or exercises. of 
discretion of the Judge ina matter in which 
the Court had jurisdiction. They held that 
the estate of Nawaz was not represented in 
law or in fact in either of the mitas and 


that the sale of his property was, therefore, - 


without jurisdiction and null and void. And 
that is precisely the case here. The fact 
that it was not brought to the notice of the 
Court that the defendant was a lunatio left 
the Court entirely without jurisdiction. 
Tie lunatic was never represented at all, 
and his estate certainly was not represented 
in the rent suits. The sales under the decree 
of that Court were nullities. The defend- 


ant No. l, therefore, in any case, acquired ’ - 


no title by his purchase, he being, in fact, 
found to be a frandulent’ purchaser, who 
had acted deliberately in breach of his trust 
as de facto Manager of Nobin. He could not, 
in any case, have been allowed totake any 
advantage whatever of the Court sale, even 
if it had been made with jurisdiction. As 
he had no title whatever, the purchasers 
from him have also acquired no title. The 
lower Appellate Court has gone so far as 
to hold, as & fact, that the defendants Nos. 
Sand 4 were aware throughout of the 
lunacy of the plaintiff and of the family 
affairs; and jt has held that it was nota 
bona fide purchase for value. So that, im 
any case, they would have to make restoration 


(2) 38 O. 206 at p. 815; 10. L. J. 564 3 A. L. J. 71, 
90, W. N, 301; 7 Bom, I, B 1; 9891 A, 28 (P. 0), 
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by reconveyance, bad anything passed to 
them. But we hold, on the principles we 
have already enunciated, that the sales 
ware unullitiea and inoperative and that 
nothing passed. 

Nothing has been said to us regarding 
the right of the defendants Nos. 8 to 8 to 
plot No. lin schedule 3, as tenants of the 
plaintiff, nor does anything appear to have 
been said in the lower Appellate Court. 
Woe must, therefore, take it that the original ,. 
decretal order of the Munsif isthe order 
in the mit which has been affirmed by the 
lower Appellate Oourt; and, as 
of opinion that both the lower Courts’ are 
correct in their decision, this appeal must be 
dismissed with - costa and the decrees of the 
lower Courts affirmed. 

Crarman, J.—I agree. A sale in execution 
of a decree obtained against ẹ lunatic who 
has not beer. properly represented is, in my 
opinion, & void gale, not merely voidable. In 
so feras the case of Uma Sundar Dasi v. 
Ramgit Haldar (8) lays down any general 
rule to the contrary, I must respectfully 
dissent from it. The English cases there 
cited are no authority for any auch general 
rule as that stated in' the judgment. 
`~ Appeal dismissed. 
(8) 70. 243 8 O. L. R. 18. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Lerrars Patryt APPWAL No. 97 or 1918. 
May 2, 1914. 

Present:—Sir Henry Richards, Kr., 

Chief Justice, Justice Bir P. C. Banerji, 
Kr., and Mr. Justice Tudball. 
GULZARI LAL AND ANOTHER—PLAIKTIFP8— 
APPHLLANTS 
versus 
JAJI RAM—Daranpaxt—RwsPon Dent. 

Agra Tenancy Act (II of 1901), 8. 104 —Lambardar’s 
right to sus alone—Other oo-sharers not necessa y party. 

In a lambardar village a lambardar is entitled to 
bring a suit alone under the Agra Tenancy Aot, 
without impleading the other oo-sharors. 

Biahambhar Wath v. Bhola, 12 Ind. Cas. G20; S+ A. 
98; B A. L. J. 1245, referred to. 
| Letters Patent Appeal against the decision 
of Mr. Justice Rafique, in Second Appeal No. 
1585 of 1912, dated 5th July 191§, reported 
as 21 Ind, Oas. 98; 11 A. Li. J. 742, 


we are . 
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FACTS.—This ia a suit for ejectment of a 


non-oceupancy tenant under section 63 of the 
Agra Tenancy Act (II of 1901) by the lambar- 
dar. The Oonrt of first instance decreed the 
suit. On appeal the lower Appellate Court 
held that the lambardar was not competent 
to sue for ejectment without joining the 
other oo-sharers and, therefore, the suit ought 
to be dismissed. On appeal to the High Court, 
Mr. Justice Rafique relying on Brshambhar 
Nath v. Bhola (1) confirmed the decree of the 
Court of first appeal. The plaintiff then appeal- 
ed under section 10 of the Letters Patent. 
Richards, O. J., and Banerji, J., referred the 
matter to a larger Bench. 

Mr. Nehal Ohand, with him Mr. J. M. 
Banerji, for the Appellant.—The ruling relied 
on by the learned Judge of this Court is 
clearly distinguishable from the facts of the 
present case. In that case the lambardar had 
sued for profits due to himself and some other 
co-sharers and it was held that he could ane 
on their behalf as he was not the agent of the 
co-sharers generally. 

“Lambardar” is defined by section 4 (3) of 
Act IL of 1901 as a co-sharer of a mahal 
to represent all or any of the co-sharers in 
that mahal. 

To say that he represents the co-saharers 


only in the matter of paying revenue to the 


Government is to put a very narrow construc- 
tion upon the intention af the Legislature. It 
has been held that a lambardar can grant 
leases and do other acts. If he cannot sue for 
- ejectment how can he be responsible for his 
negligence when he is sued for profits under 
section 164P It is also clear thata lambardar 
can distrain. 

[Rionarps, C. J-—Lf section 194 applies to 
suits for ejectment, it also apples to dis- 
trainta |. 

In accordance with section 57 of Act XII 
of 1881 it was held in Ganga Sahat v. Ganga 
Bakhsh(2), that the rent should be paid to the 
lambardar. He referred to the judgment of 
Messrs. Roberts and Hooper in Deepa v. 
Udit Narain (8). 

- The nomination of the lambardar by all 
the oo-sharers is enough to constitute him an 
agent of the whole body. 

[TupBALL, J.—How can he divide the pro- 
fta unless he gets the income? | 

1) 12 Ind Cas 920, 34 A. 068 A. L. J. 1246. 

p A. W. N. £1890) 8.. 

8) S D. 6 of 1908, . 
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Dr. Toj Bahadur Sapru, for the Respondent. 
— Broadly speaking the question is whether it 
is open to the lembarday to bring a gnit for 


‘ejectment in the absence of any express 


provision of law authorising him to do so. 
The word “ lambarda” ir not defined in the 
Tenancy Act. 

[Trosa J. —Section 4 (18) of the Tenancy 
Act says that “Lambarder” haa the game 
meaning as in Act III of 1901], 

[Banwrut, J.—And the Act PeCOZNIRES A 
certain person as lamburdar']. 

The Legislature specifies for what pur- 
poses a lambardar representa the whole 
body of co-sharers. He does not represent 
them for all purposes. 

[Ricwarps, C. J.—What would you say are 
the powers of the lambardar? ] 

They have nowhere beon defined. He can 
a only what he is authorised by the law ta 

o. 

[Tuppatt, J.—If he is liable to the co- 
sharers, ho is clearly entitled to collect rent 
and to eject]. 

The power to collect rent and to ojeot are 
quite different. Section 40 gives powers for 
enhancement of rent; but from the mere fact 
that & person isẹ lambardar no inference 
can be drawn that heds entitled to eject. 
I submit that a lambardar cannot even 
collect rent. 

[BANERJI, J.—How can he then be respon- 
sible for payment of profita to other co- 
sharora? | 

{Ricuarps, O. J.—He is even liable for 
payment of gross rental and it is his duty to 
collect rent]. 

That duty does not arise by statute but 
by some contract or custom. 

Section 164 does not negative my conten- 
tion. I submit that section 194 should be 
given full effect. In cases of resumption, 
distraint and enhancement, the power is given? 
to the land-holder and not to the lambardar. 

[Rionarps, C. J.—Where an act is done 
lambardar, it must be deemed to be 
the conjoint act of the whole body of oo- 
sharers |. 

He relied on certain observations of their 
Lordships of the Privy Council in Raju Pra- 
mada Nath Roy v. Raja Ramani Kania Roy 
(4) and submitted. that the principle laid 

(4) 85 C. 881 at pp. 842, 345; 12 C. W.N 240 10 


Bom. L. E. 66,70 L. J. 180, 3 M, L, T, 151,18 NM. L, 
J. 48; 85 L A. 73 (P.O), 
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down in Bishambhar Nath v. Bhola (1) 
applied to the present case. 
JUDGMENT.—This appeal arises ont of a 
suit brought by the’ lambardar against a 
tenant (purporting to be under the provisions 
of penta 68 of the. Tenancy Act) for eject- 
ment. The Court of first instance gave a 


‘ decree. The lower Appellate Oourt held 


that the lambardar without joining the other 


, co-sharers could not bring the suit and 


accordingly reversed the decree of the Court 
of first instance. On second appeal to this 
Court a learned Judge took the same view as 
the lower Appellate Court and dismissed the 
appeal. 


As the question is one of very considerable 


á importance it has been fully. argued before 


this Bench The contentiqgn put forward on 

behalf of the respondent is as follows:— 
That there are in this mahal a number of 

co-sharers, and that accordingly under the 


' provisions of section 194 of the Tenancy Act, 


the suit cannot be maintained unleas all the 
co-sharers joinin the suit, and that the 
lambardar cannot be, regarded as the agent 
appointed by them to act on their behalf. 
Tf this contention be sound it would revolu- 
tionise the practice prevailing in lam- 
bardari villages in these Provinces for 


< generations. Indeed the learned Advocate 


for the respondent felt himself bound to 
admit that the argument must necessarily go 
so far as to contend that the lambardar 
could not even give 8 valid discharge for the 
rent payable by a tenant soas to bind the 
other co-sharers. 


” Lambardar in the Tenancy Act is declared 


to have the same meaning asin the Land 
Revenue Act. In the Land Revenue Act the 
expression is defined to mean “a co-sharer 
of a mahal appointed under this Act to 
represent all or any of the co-sharers in that 
mahal.” In lambardari villages in these 
Provinces the duties of the lambardar are 
fairly well understood and recognised. 
Beyond all doubt he has the power of collect- 
ing rents. The following extract from a 
judgment of the Board of Revenue, in our 
judgment, fairly describes the | position of the 
lambardar in a lambardari . Speak- 
ing generally the lamberdar ig the manager 
of the common lands, entitled to collect the 
rents, settle tenants, eject tenants, procure 
enhancement of renta,and do all n 


acts relating to the management of the 
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estate for the common benefit.” It would be 
almost absurd to hold that the lamberdar has 
power to collect the rents, and atthe 
game time to hold that’ he has no power to 
enforce the collection. That he has power to 
collect renta is clearly shown by the provisions 
of section 164 which is as follows:—‘ A co- 
sharer may sue the lambardar for his share 
of the profita of a mahal, or of any part there- 
of. In any such suit the Court may award to 
the plaintiff not only the share of the profita 
actually collected, but also of such sums as 
the plaintiff may prove to have remained 
uncollected owing to the negligence or mis- 
conduct of the defendant.” It will be seen 
from the provisions of this section that the 
lambardar is responsible to a co-sharer in & 
suit brought under the section for all rents 
which remained uncollected owing to his 
negligence. Ifthe lambardar is entitled to 
collect the rent from the tenant, then he isa 
“Jandholder ” within the meaning of that 
expreasion in the Tenancy Act, and he 
accordingly would be entitled to bring a suit 
like the present. 

We think that it is extremely pelts 
that section 194 was intended to apply to the 
cases of a Lambadari village. If, however, it 
does apply, in our opinion where the suit is 
brought by the lambardar in a lambardant 
village strictly as lambarder, then the co- 
sharers must be deemed to have acted jointly 
through the person who is declared by law 
to be their representative. 

Reliance has been placed anon the case 
of Bishambhar Nath v. Bhola(1). That was a 
suit by the lamberdar against a co-sharer 
for an excess of profita in which the other 
co-sharera were not joined for the profita 
payable to himself and other oo-sharera. 
The case is not, therefore, similar to the 
present case. Nor does it very clearly 
appear that the suit was a suit by the 
lambardar as such. We need express’ no 
-opinion upon this case save to this oxtent, 
that if it was intended by the learned Judges 
to lay down asa matter of law that no suit 
can be brought by the lambardar in a 
lambardart village without joining all the other 
co-sharers we cannot agree with the decision. 

The result is that we allow the appeal, 
net aside the decreas ef thin Court and of the 
lower Appellate Court and remand the case 
to ihe lower Appellate Court vath directions 
to re-admit the appeal upon its original 
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number in the file and to proceed to hear JUDGMENT. 

and determine the same according to law. 8. A. No. 1807 or 1912. 
Costs here and heretofore including both This is an appeal by the plaintiff in a suit 
hearings of this Oourt will be costa in tho for declaration of title to immoveable pro- 
causa. ` perty and for recovery of possession thereof. 
Appeal allowed; Oase remanded. The property originally belonged to one 
Raghu Nath Mandal, and after his death 
passed by succeasive devolution to the repre- 
Gaman sentatives of three of his sons. The plaintiff 
j is entitled to a three-eighths share aa the- 
representative of one of these sons. The 
eighth defendant as representative of another 


OALOUTTA HIGH COURT. son ia entitled to another three-eighths share. 
Saconp OIviL Appgais Nos. 1807 axp 1677 The remaining one-fourth share is vested in 
or 1912. à defendants Nos. 1-to 5 and 7 who represent 

February 19, 1914. the branch of the third son. The sixth 
Present:—Justice Sir Asutosh Mookerjee, peta a a va kang ai pn 
i wio was broug. on 8 y the pre- 

SHASHI PAUSAN tp ep. deca DE eee bali eighth 
—APPRLLANT defendant. The Courts below have found 


- 


oraig that the sixth defendant was sued for rent 
RAM SEBAK MANDAL awn ormsrs— ` by the plaintiff, and in answer pleaded that 

Daraxpants—Responpexts. there was no relationship of landlord and 
Tandloid and tenant—Denial of relationship by ien- tenant between them. This plea prevailed, 


ant in previous suit—Tenani, whether can take wp m- and the Oourt dismissed the suit, as the 
consistent plea tn subsoqusat eaat—Litigants—Pactioe. . 


Parties litigant cannot be allowed to take up noon, ‘plaintiff failed to prove that the sixth defend- 


sistent positions in Court. ant was his tenant. The Plaintiff now 
Therion where in a previous suitforrentby contends that he is entitled to eject the 
plaintiff against the defendant the latter eucosasfully sixth defendant. The Courts below have 


pleaded that he was not a tenant of the plaintif? and p g > 
the plea was accepted by the Gourt with the œ refused to give epee decree for ejectment 
that the suit for rent waa dismissed: on the ground that the tenancy of the sixth 
Hold, thai the defendant cannot be now permittedin defendant under the plaintiff and his co- 
a clap las arang e aan ab WG ang on sharers, the first five defendante, has been 
covery of poasesaion © upaninoconsistent plea an P : 5 : 
to urge that he is a tenant who should have been mado ne This view cannot poasibly be 
Hable for rent in the previous litigation contrary to 8U rted. 2 
his false defence; and if the title of the plaintif is It has been argued on -behalf of the sixth 
proved the ee Pte = ees = defendant that under the provisions of the 
on. 0. 8 efected 7 
tea deta of the plaintiff. Bengal Tenancy Act, thera could _be no 
Kkabar Sheikh v. Hara Bewah, 8 Ind. Oas. 660, 18 forfeiture of a tenancy by a disclaimer of 
O L. J. 1; 16 0. W. N. 885, Shekh Miadhar v. Rajan title of the landlord, as ruled in Debtrudds 
madhad Bese y dnote bee Bede Wee Nib vy, Abdur Rahim (1) and Dhora Kairi v: 
madha vy. Ananta Ram i . W. 5. ers i ste : 
i r + Bagdi, > Ram Jowan Kairi (2). This position need 
Fay) Dhali T. Aftabbuddin Sirdar, 6 0O. W. N. 576 not be disputed for the p | : of the . 
N. 928 and Ramgat Mohurer v. Pian Hari Seal,80. before us. The real question in controversy 


is whether “in view of what happened in 


the suit for rent, itisopen tothe sixth 
Officiating Subordinate Judge, 24Par- defendant to urge in this suit, in answer to. 
ganahs, dated the 24th of February 1912, the claim for ejectment, that he is the tenant 
affirming that of the Additional Munsif at of the plaintiff. In ourpinion, this defence 
Basirhat, dated the 23rd of March 1911. ` is not available to him. Parties litigant 
Dr. Rash Behari Ghoss and Babu Bepin cannot be allowed to take up inconsistent 
Behari (those, for the Appellant. positions in Court. The sixth defendant in 
Babu Sarat Chandra Roy Ohowdhury and the suit for rent pleaded successfully that 
Babu Charu Chandra Bhattacharjee, for the a 17 O 196. 
Respondents. : 2 20 0. 101. 
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he was not a tenant of the plaintiff nor of 
the eighth defendant. The plea was 
accepted by the Court, with the result that 
the suit for rent was dismissed to the 
detriment of the plaintiff. The sixth 
defendant cannot obviously be now per- 
mitted to take upan inconsistent plea and 
to urge that he isa tenant who should have 
been made liable for rentin the previous 
litigation contrary to his false defence. The 
view we take is supported by the decisions in 
Ekabar Sheikh v. Hara Bewah (3), Shetkh 
Miadhar v. Rajani Kama Roy (4), Nil- 
madhab Bose v. Ananta Ram Bagdi (5), Fayj 
Dhali v. Aftabbudlin Sirdar (6), Mallika Dasi 
v. Makham Lal (7), -Ramgaii Mohurer v. 
Pran Hari Seal (8). If, then, the ples 
of -tenancy is not available to the sixth 
defendant, what is his positionP He muat 
be deemed a trespasser in occupation of the 
land and ‘he is liable to be ejected at the 
instance of the plaintiff. 

The only question for sotedareion is the 
extent of the share in respect of which the 
plaintiff is entitled to succeed. The Courts 


below have found that tho plaintiff in his 


own right is ontitled to a three-sightha share. 
It has also been proved that by an arrange- 
ment between him and the representative of 
another son, the eighth defendant, he has got 
title to another three-oigliths share of the pro- 
perty. This eighth defendant not only did 
not resist the claim of the plaintiff but when 
examiued, as a witness supported it and ad- 
mitted that by an arrangement with these 
two branches, which had lasted for many 
years and was apparently more or leas of. a 
permanent character, the plaintiff had be- 
come entitled to a three-fourths share. Conse- 
quently the plaintiff is entitled to joint pos- 

session of a three-fourth share of the land 
in occupation of the sixth defendant. 

The result is that this appeal is allowed 
and” the -deares of the Subordinate Judge 
modified in the manner following, namely, 
the plaintiff's share to three-fourths of the 
land in ‘suit is declared. He is further de- 
clared entitled to possession of the three- 
fourths share by Ojectment of the sixth de- 
fondant, to that extent. The order for oosts 


4) 5 tng. Ge Tos, 18 0. L J.1,15 0. W. N. 335. 
TE aE 708; L4 0. W. N. 889; 

0 
0. W. N. 575 
0. L.J TANE 
O. L. d, 201. 
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made by both the Courts below is set aside 
and the plaintiff will have three-fourths of 
his costa in the lower Courts. He will also 
have his costa in this Court. The crpss-ob- 
jection filed by the respondent has not been 
preased and is dismissed. 

It is conceded that this judgment will 
govern the other Appeal No. 1677 of 1912 
in which a similar order will be drawn up. ~ 

Appedl allowed; Decres modified, 


ALLAHABAD HIGH COURT. 
First APPEAL PROM Orpgr No. 203 or 1913. 
April 28, 1914. 

Prevent:—Mr. Justice Piggott. 
MATHURA PRASAD—PBTITIONER— 
APPRLLANT 

versus || 
DURGAWATI AND OTHERS— OPPOHITE PARTY 


— RUSPONDHNTS. 
Succession Certaficats Act (VII of 1880)—Joint 
Hinds fainily—No succamion certificate necessary. 
succesmon certificate is unnecessary Phare the 
wacoossion is by survivorship. 
First appeal from an order of the ` District 


: Judge of Bareilly, dated August 28th, 1913. 


Mr. Benode Bihari, for the Appellant. 

Mr. Sham “Nath Mushran (with him Mr. 
Rama Kant Malviya), for the Respondént. 

JUDGMENT.—This is an appeal from an 
order rejecting, the application of the appel- 
lant for grant of a succession certificate under 
Act VIL of 1889. The appellant in his ap- 
plication to the lower Court stated that the 
deceased Gaya -Prasad in respect of whose 
estate the certificate was wanted wus his 
brother and lived with him as a member of a 
joint undivided Hindu family. There were 
certain other allegations made in the appli- 
cation which need not be referred to. The 
application was opposed and the learned 


-Judge rejected it. No evidence was given 


by either side in the Court below in sup- 
port of the allegations made in the appli- 
cation or in the objections. The learned 
Judge in rejecting the application said that 
he thought that the two brothers were separate 
and that one of the legatees under the Will 
of tho deceased was a more likely person 
to apply for and to be granted a succeq- 


s 
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sion certificate. Wedo not think that there 
was any evidence before the learned Judge 
to enable him to come to a decision with 
regard to the character of the family of the 
appellant and his deceased brother Gaya 
Prasad. Taking the application as it stands 
we think that it must fail. If the appellant 
was joint with his brother Gaya Prasad, he, 
the appellant, has succeeded to the estate of 
the deceased by survivorship, and in such a 
_case a certificate under Act VII of 1889 is 
unnecessary. The application, therefore, 
fails and the appeal is dismissed with costa 
including fees in this Oourt on the higher 
scale. : 
Application fails; Appeal dismrssod. 


CALOUTTA HIGH OOURT. 
Seconp Orvin Appraus Nos, 231 axp 282 
Š or 1914. — 

March 19, 1914. 
Present:—Justice Sir Asutósh Mookerjes, 
Kr., and Mr. Justico Beach A 

, DURGI NIKARINI-—Daruxpa} r— 
APPRLLANT i 
` > versús | 
GOBERDHAN BOSE— Pu \po 
ae RESPONDENT. 
Landlo1d and tenomt—Tenant brought on land by 
. leases for term of yoors—Kapiry of lease—Tenant hold- 
ing ocer—doceptance of rent by second lessse—Position 
of tenant—Creation of new tenancy—Tianafer of Pio- 
porty Act (IV of 1882), sx. 2, ol. (c), 106, 116—"Legal 
representative”, moaning of—Mods in which rent re- 
served——Presuinption - 
When a tenant has been t for residential pur- 
on the land by a land] who is himself a 
for a limited term of years under the pro- 
prietor, his right would.prima facis come to an end 
upon the expiry of the lease of his landlord j 


Ooma Taia Debiay. Poena Biboo, 3 W.B 155; Harish 


Ohundor Roy Chaowdh y v. Sree Kalee Mookherjes, 22 W. 
B. 274, Shoo Nandan Roy v. Ajodh Roy, 26 O. 548, 
30. W. N 386 and Headereon v. Squire, L. R. 4 Q. B. 
170; 10 B. and 8. 183; 38 L. J. Q- B. 73; 19 L. T. 601; 
17 W R. 519, relied upon. 
Tf after the termination of the first lease under the 
etor, the tenant continues in occupation of the 
a and is treated as a tenant by the next leases 
under the proprietor, who accepta rent from him, a 
new tenancy is created in favour of the tenant, which 
is affected by the provisions of the Transfer of Pro- 
Act then in foros. ° 
Digby v. Atkinson, 4 Camp. 275; 18 R. B. 782, Ior- 
rogh v. Alleyns, Ir, Rep. 1 Eq. 487; Henderson v. 
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Squire, L. B. 4 Q. B. 170, 10 B. and 8. 188; 88 L. J. 
Q. B. 78; 19 L. T. 601; 17 W. B. 519, referred to. 

The expression “legal representative,” in sootion 116 
of the Transfer of Property Act, is not defined in the 
Act, but it clearly implies a person who occupies the 
game position as the lessor. It cannot inolude the 
second lessee who had transferred to him only s 
fraction of the interest possessed by the lessor. 

The effect of the on is that the lease of the 
person from whom rent is scoepted ia renewed from 


year to year, or from month to month, according to ` 


the purpose for which the perty is leased ss 


in section 106; and where the tenanoy is for 
residential purposes, the lease must be deemed to 
have been a lease from month to month. 

The mode in which rent is expressed to be reserved 
affords a presumption that the tenancy is of a oharac- 
ter corresponding thereto. = 

WFilkinson v. Hall, 3 Bing. (x. 0.) 608; 4 Boott, 301; 
8 Hodges, 56 6 L. J. (x. s.) O. P. 82, 182: Eng. Bep. 
506, 48 R. R 728, reed upon. 

Therefore, whenever rent is claimed annually, the 
presumption is that the tenancy is from year to year. 

But this rule is not of universal application. 

Atherstone v. Bostock, 10 L. J. O. P. 118, 2 Man. and 
G. 511; 184 Eng. Rep. 850 and Wilson v. Abbott, 3 B. 
& ©. 88,4D and R. 003; 2 L. J. (0. a.) K B. 215; 107 
Eng. Rep 667, relied upon : 

Appeal from the decree of the ‘District 
Judge of 24-Pergannaha, dated January 19th, 
1914, confirming that of the Munsif of Alipur, 
dated July 21st, 1918. 

Babu Mohini Mohan Chatterjee, for the Ap- 
pellants. 

Babu Biraj Mohan Mojumdar, for the Re- 
spondent. 

JUDGMENT.—This is an appeal by the 
defendant in a suit for ejectment after service 
of notice to quit. The question in contro- 
versy is whether the notice was sufficient in 
law. The plaintiff has treated the defendant 
as a tenant from month to month, entitled to 
15 days’ notice to quit. The defendant con- 
tends that she is a tenant from year to year 
entitled to six months’ notice to quit. The 
question for -determination thus is, what is 
the true status of the defendant as tenant ? 

The land in dispute is comprised in the 
Bhukailash Debtwéter Estate and has been let 
out to saradars for a- term ever since the 
16th December 1870. The first wara lease 
expired on the h July 1884, and, upon the 
expiry of the successive tiaras, fresh ara 
leases were granted, .s0 that the present 
tjaradar is the seventh in the series.” The 
defendant came into occupation under a verbal. 
lease on some date, not ascertained, between 
1870 and 1884. It has been.assumed for 
the purposes of the present case that her 
tenancy commenced before 1882; that is, be- 


fore the Transfer of Property Act came into 
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operation. Ina litigation now pending bet- 
ween the Bhukailash Debutter Estate and 
the present waradar, a Receiver has been ap- 
pointed to take posseasion of the property. 
The Receiver holds the property for the bene- 
fit of the person who may ultimately be de- 
termined to be entitled to it and he has 
commenced this litigation for ejectment of 
the defendant after service of notice to quit. 
No question has been raised as to the authority 
of the Receiver to maintain the present ac- 
tion, and it may be assumed thatthe Re- 
ceiver representa the {yaradar if the wara is 
still in existence; he may, on the other hand, 
be taken to represent the superior landlord, if 
the Ware has terminated. 

As regards the status of the defendant, we 
have the fundamental fact that she came into 
occupation as a tenant before the Transfer of 
Property Act came into force and was 
brought upon the land by an taradar who 
himself held fora limited term.’ Now) it 
cannot be disputed that when a tenant has 
been brought on the land by a landlord who 
is himself a lessee for a limited term of years 
under the proprietor, prima fames his right 
would come to an end upon the expiry of 
the lease of hia landlord. This was recognis- 
ed in the case of Ooma Tara Debia vy. Pesna 
Bibse (1) and was subsequently confirmed by 
Sir Richard Couch, ©. J., in the case of 
Hurish Ohunder Roy Ohowdhry v. Sree Kals 
Mookerjes (2). The learned Chief Justice 
stated that it was familiar law that a lessee 
could not make an under-lease for a longer 
time than his own lease, though he might 
sub-let the land for as long a time as he had 
himself, unless there was a restriction either 
by agreement or by law against sub-letting; 
but he could not give a greater interest than 
he had himself in the land. . The same view 
was adopted in the cases of Sheo Nandan 
Roy v. Ajodh Roy (3) and Henderson v. Squire 
(4). Consequently, when the first tjara, 
during the continuance whereof the land was 
settled with the defendant by the saradar, 
expired on the 9th July 1884, his interest as 
a tenant terminated, for it is not contended 
that the land was agricultural, in which 
eyent the principle recognised in the cases of 


. 


> 1) 2 W. B. 168. 
3 22 W. R. 374. 
26 O 546, 8 O. W. N. 886. 
< 188 


(4) 4 QB. 170 10 B. & 8 188, 83 L. J. Q. B. 73; 19 
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Atal Rishi v. Lakshmi Narain Ghose (5) and 
Madan Mohan Singh v. Raj Kishori Kumars 
(6) might have been invoked. The tenancy 
was croated for residential purposes, and in 
the case of a tenancy of this description, 
as soon as the lease of the tjaradar expired 
the interest of the sub-leasee also ceased to 
exist. 

It appears, however, that after the termi- 
nation of the first ara, the defendant con- 
tinued in occupation of the land and was 
treated as a tenant by the next ijaradar who 
accepted rentfrom her. What, then, was 
the legal effect of this transactionP The 
plaintiff-respondent maintains the view that 
anew tenancy was created in favour of the 
defendant when the new Yaradar obtained 
his title with effect from the 10th July 1884, 
and that auch new tenancy was affected by 
the provisions of the Transfer of Property Act 
then in force. The appellant has strenuously 
contended, on the other hand, that the tenancy 
created before the Transfer of Property Act, 
continued unaffected by the Transfer of Pro- 
perty Act even after the termination of the 
lease of the jawada. Reliance has, in this 
connection, been placed upon the terms of 
clause (c) of section 2 of the Transfer of 
Property Act which provides that nothing 
contained therein shall be deemed to 
affect any right or liability arising out 
of a legal relation constituted before 


, the -Act came into force or any relief in 


respect of any such right or liability. But, 
in order to entitle the defendant to avail 
herself of the beneft of this provision of the 
law, it is necessary for her to establish that 
her right, as it exista at present, arose ont, 
ofa legal relation constituted before the 
Transfer of Property Act came into force; 
in other words, that the tenancy created by 
the first ijaradar continued in operation even 
after the termination of the first ijara. This, 
indeed, is the proposition broadly formulated 
and strenuously maintained by the appellant. 
Reference has been made particularly to the 
case of O’ Keefe v. Walsh (7) in support of the 
contention that if upon the termination of the 
tenancy of the sub-lesses, he is allowed to con-, 
tinue in occupation for a length of time, al- 
though no rent is actually paid, there may be a 
presumption of tacit renovation of the con- - 


5) 2Ind Cas 417, 10 O, L. J 65. 
6) 17 Ind. Cas. l; 17 O. Ù J. 884 
7) 8 Ir Rep 184 
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tract; in other words, that whena tenant 
continues in occupation after the expiry of his 


lease and is accepted as a tenant by the 
new landlord who has succeeded to the 


„interest of his grantor, he is for all purposes 


in the same position as if his original tenancy 
has continued. This contention is too broadly 
formulated and is not supported by the 
authorities. Amongst other cases, reference 

may be made to the decision of Lord Ellen- 
borough in Digby v. Atkinson (8). There the 
tenant held over after the expiration of the 
term and the Chief Justice ruled that he 
impliedly held subject to all tho covenants in 
the lease which were applicable to what was 
described as his new situation. There had 
been, in that case,an enhancement of rent; 
but the Chief Justice held that the mers 


_adyance of rent made no difference;- the 


advanced rent incorporated the old terms with 
what he called the new contract. A similar 
view was taken in Morrogh v. Alleyne (9) where 
it was ruled that the -acceptance of a lessee 
by the remainder-man would import into the 
new tenancy a covenant by the lessees to 
repair. The view thata new tenancy is 


created in favour of the sub-lessee who - 


continues in occupation after the expiry of 
the lease of his immediate landlord 15 also 
supported by the decision in Henderson v. 
Squire (4). It is thus plain, on first prin- 
ciples, that when the tara expired, the 
tenancy of the defendant also came to an 
end, and that the true effect of the acquiesc- 
ence by the second tjarada in the continuance 
of his possession and the acceptance of rent 
from him wag to create in him a new tenancy. 
The provisions of clause (c) of section 2of 
the Transfer of Property Act are consequently 
of no avail to the defendant. 


Tt has been next contended on behalf of 
the appellant that if her position be deemed 
to have bean affected by the Transfer of 
Property Act, she is protected by the opera- 
tion of section 116. That section provides 
that ifa lesses or under-lessee of property ` 
remains in possession thereof, after the 
determination of the lease granted to` the 


lessee, and the lessor or his legal repre- - 


gontative accepts rent from the lessee or 
under-leasee or otherwise assente to his 
continuing in possession, tho lease is, in the 


@ is pa 276; ee E 792. 
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absence ofan agreement tothe contrary: 
renewed from year to year or from month to 
month, according to the purposes for which 
the property is leased, as specified in section 
106. The appellant seeks to bring her case 
within the scope of section 118, by proof that 
she as under-lessee remained in possession of 
the property after the determination of the 
lease, that is, the jara granted to her lessor. 
This may be conceded. But the appellant 
has further to establish that the lessor or his 
legal. representative has accepted rent from 
her. Itis conceded that the lessor, that is, 
the landlord of the tjaradar has neyer accepted 
rent from her. But it has been argued that 
the second tjaradar who accepted rent from her 
was a legal representative of the lessor. 
We are not prepared to accept this conten- 
tion as well-founded. ‘The expression ‘legal 
representative’ is not defined inthe Transfer 
of Property: Act. Butit clearly implies a 
person who occupies the same position as the 
lessor. Unquestionably, it cannot include 
the second swaradax who had- transferred to 
him only a fraction of the interest p 

by the lessor. 
to include in the expression ‘legal representa- 
tive’ an intermediate lessee, tho section 
might have. been differently framed, and the 


“expression ‘lessor or any one larni under 


him’ might have been gppropriately used to 
express the intention of the Legislature. 


We hold that the appellant has not established , 


that oither the lessor of the tjarada or a legal 
representative of such lessor has accepted 
rent from her. Consequently, she has not 
prought her case within the operation of 
section 116. i 

But even if it had been established that 


. rent hed- been ` received from the defendant 


by the legal representative of the lessor, the 
section would not have been of any real 
assistance to her. The effect of the section 
ia that the lease, that is, the lease of th 

person from whom rent is accepted (in other 
words, either a lessee or an under-leasee), is 
renewed from year to year or from month 
to month, according to the purpose for which 
the property is leased as apecified in section 106. 

In the case before us, the property had been 
leased fora purpose other than agricultural or 
manufacturing; and, consequently, if section 
116 applied, the tenancy must beeregarded as 
terminable after service of notice for fifteen 
days. It is not necessary, however, to deter- 


possessed < 
Tf the Legislature had intended 


186 
DURGI RIKARIKI V. GOBERDHAN BOSE. 


mine the question of the applicability of 
section 116 or to examine whether the 
provisions of section 107 of the Transfer of 
Property Act are applicable to cases where a 
tenant holds over under section 116 anda 
lease ia renewed from year to year by opera- 
tion of law. We have only to deal with the 
‘casa on the assumption that section 116 has 
no application. If that section has no appli- 
cation, as we hold it has not, what is the 


position of the defendant? A new tenancy” 


was created in her favour on the 9th July 
1884, That tenancy was neither for agricul- 
tural nor for manufacturing, but for 
residential purposes. Consequently, under 
section 106 the lease must bs deemed to have 
been a lease from month to month terminable 
by fifteen days, notice expiring with the end 
of a month of the tenancy. 

But it has been argued that there was 
either a contrast ora presumption to the 
contrary within the meaning of section 106, 
inasmuch as the parties must be desmed to 

have continued the terms of the original 
tenancy created baforo the Transfer of 
Property Act came into qperation. There is 
clearly no force in either branch of this 
contention, It ia not contended that there 
was any express contract tothe contrary 
within the meaning of section 106. 
been contended, however, that as laid down in 
Mati Lal Karnani v. Darjesling Muntoipality 
(10), the contract to the contrary need not be 
. express and that in this case there was an 
implied agreement to the contrary because 
the rent bad been claimed annually, in 
other words, the argument is that whenever 
reut is claimed annually, the presumption 
is that the tenancy is from year to 
year. It may possibly be accepted as a 
` proposition generally true that, as indicated 
in Wilkinson v. Hall (11), the mode in which 
rent is expressed to be reserved ‘affords 
& presumption that the tenancy is of a 
dharacter corresponding thereto. The rule, 
however, is not of universal application, and 
it was pointed out by Mr. Justice Maule 
in Atherstone y. Bostock(12) that the presump- 
tion of yearly iaking,from the rent being 
paid yearly does not*apply to the case of 
‘lodgings; and the same view is supported 

10) 18 Ind Oas 844,170 L. J. 187. 

tn 3 Bing (x. 0.) 506: 4 Scott. 901; 8 Hodges 56; 
6L. J. (x. aJU. P. 82, 182 Eng. Rep. 506, 438R. B. 
er 1) L.J. 0, P. 113; 2 Man. & G. 611; 188 Eng. 


Rep. 850, 
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by the case of Wilson v. Abbott (18). In 
the case before us, the defendant has not 
produced the rent receipts; her plea.is that 
they have been burnt, and there is thus 
no evidence, to show that there was an 
actnal agreement that the rent, under the 
new contract, shonld be paid annually. 
Thero is also no evidence tu show that 
there was an implied agreement that the 
new tenancy should be from year to year. 
Indeed, no rent has ever been paid to the 
present «waradar, who has saed to 
recover rent on the footing that it was 
payable monthly. : 

No assistance is derived by the defend- 
ant from the decision in Kelly v. Patterson 
(14) upon which much stress was placed. 
In that case, the -question for decision 
was stated by Lord Coleridge in these 
terms: “Is it a true proposition of law to 
say that wherever one is in possession of 
land or premises as tenant and his tenancy 
comes to an end, either by efflux of time 
or by the death or end of title of his 
lessor, so that either his own lessor or 
the representative of his lessor or any _ 
independent owner of the property can, 
without notice, eject him and the person 
entitled to eject him doss not do ao, but 
receives rent from him without explana- 
tion or stipulation, the person so receiving 
rent is to be assumed to have adopt- 
ed the person so in possession as his 
tenant upon the terms on which that man 
held in the demise originally made to 
him?” After this statement of the qnestion 
for decision, the Chief Justice pointed ont 
that the difficulty of affirming the 
proposition as a general one is that in, 
some cases the owner is assumed to assent 
to the terms of a contract of which neither 
he nor any one through whom he claims 
or for whom he is responsible has had any 


knowledge. The difficulty of negativing 
the proposition is that the owner does 
„adopt the person in possession as his 


tenant; and, if itis not to be assumed that 
he adopts him as tenant onthe terms on 
which he held, there seem to be no other 
terms on which he can have adopted him. 
This is of no assistance to the appellant 
for two reasons.. Inthe first place, the 

(18) 3 B. & C. 88, 4 D. & B. 693, 2 L. J. (o. s.) K. 
B. 218; 107 Bep. 66%. 

(14) L. B. 90. P. 681; 43 L. J. O. P. 820, 90 L. T. 
842. 


b 
Vol, XXIV] 
GANAPATHT MUDALIAR v, KRISHNANACHARIAR, 


Chief Justice had to consider tho question 
of the terms upon which the tenant was 
accepted as such after the expiration of thé 
teuauey: Inthe second place, there is no 
real ‘diflonlty in the case before us, where 
there is a statutory provision under section 108 
that the tenancy is to be deemed to be of a 
particular description, namely, if, as here, it is 
a tenancy for residential purpose, it is to be 
deemed a tenancy from month to month, 
whereas if it is a tenancy for agrioultural-or 
manufacturing purposes, it is to be deemed a 
tenancy from year to year. There is thus no 
possible escape from the conclusion that the 
defendant is a tenant from month to mouth, 
-that her tenancy was liable to be terminated 
"by" 19 days’ notice to quit, and that it has 
been so terminated by a legally sufficient 
notice. 

The result is that the decree of the 
District Judge is affirmed and this appeal 
dismissed with costa. 

It is conceded that this judgment will 
govern the other appeal (Second Appeal 


No. 232 of 1914) which is also dismissed with 


costs. 
Deecres affirmed; Appeal dismtssed. 


MADRAS HIGH COURT. 

Oivi Apprat No. 128 or 1910. 
February 17, 1914. 
Present:—Mr. Justice Miller and 

“ Mr. Justice Tyabji. 
O, GANAPATHI MUDALIAR—Pusaratiry 
APPELLANT 


versus 1 3 
LN. KBISHNAMACHARIAR AND OTHNES— 
DaranpsNts—RaspPorDmNTs. 

Transfer of Property Act (IV af 1882), s. 67, 90— 
Trusts dot (I of 1882), < 90 —Mortgagor and mort- 
gageo-—Aforigagee in possession of thi os mor tgageson same 

- property-—-Smit upon last mortyage—Mortyago)’s minor 
sone alm napleaded—Deores for sale—Decres amended 
to bring in guardian af mmors—Erecwion—Sals with 
prior mortgages as encumbrances—Equity of1edemption, 
wheather still in mortgagor— Mon tgages, whether trustos. 

A had three mortgages against the same-property 
ee He sued on the last mortgage making C and D 

tha ciao oan PB les cate ks l under the 
guardianship of B. B refused on the day of hoering 
to betheir guardian but a decree was din favour 
of A Later on the l unols of the minors 
wasmade their guardian and the decree was amended 
accordingly. Throngh somo mistake the first decree 
was procestled with fa gxecution and the property 
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was proclaimed for sale, with 4’s two prior mortgagos 
as encumbrances on the property, and purchased by 
A-himself On a suit by the minors against A: 
Hold; C Y Font thie sens was not bound to 
his mortgages in the suit and his failure 
or omission to do so could not be said to be such an 
illegality as to amount to an advantage gainod by him 
within the meaning of soction 90 of the Trusts Act so 
as to comps! him to hold the equity of redemption in 
trust for the mortgagor's sons; 

KEisakins Akım Relanan Nahu v. Kisaki Alath 
Mahomed Naha, 2 M.L.J. 188; Ramakrishna Iye: v. Mw 
thaswamı holagan, 81 M. 630; 18 M. L J. 564, and 
Sesha Ayyar v. Krishaa Ayyangar, 24 M. 06; 12 ML. 
J. 388, followed. 

(2) that as the guardian of the minors was avaro 
of the executidn proceedings inasmuch as he applied 
to set aside the mle, the minors were not prejudiced 


and the sale was not vitiated by fraud and the- entire 
` interest of the minors passed by the sale, 


Appeal against the decree of the District 
Court of North Arcot in Original Suit No. 
55 of 1907. ; 

Mr. T. Rangachariar (with him Mr. O. F. 
Ananthakrishna Aiya), for the Appellant. 


Mr. S. Srinivasa Atyangar, for the Re- ` 


pondents. 
JUDGMENT. 

Mitisn, J— Dealing first with the question 
whether the plaintiff was represented in the 
former suit, Original Suit No. 5 of 1886, and 
the execution proceedings which followed on 
the decree in that suit, I find no diffculty in 
accepting the District Judge’ s conclusion on 
that point. 


The only evidence in the plaintiff's favour e” 


consists of two facts, Arst, in such of the 
documents relating to the execution proceed- 
ings as have been preserved, the date given 
as that of the decree is that of the decree 
against the father of the plaintiff and not that 
of the final decree against -the plaintiff 
and his brother and his father, that, it is 
suggested, shows that the decree against 
plaintiff was never executed. But the two 
decrees were identical and the one was sub- 
stituted for the other after the appoint- 


ment of a new guardian for the plaintiff and , 


his brother, and the failure of that guarflian’ 
to putin a defence. The date is, therefore, 
probably a mere mistake. Secondly, the 
name of the plaintiff’s father in some | of 
these documents appears as his 

and not that of his ‘maternal uncle, Govinda- 
raju, who is proved to have been duly ap- 
pointed his guardian for the suit in superses- 
sion of his father. Obviously these irregy- 
larities may have been due to carelessness 
of the Court officials, and the effect of this 
evidence is more than counter acted by the 
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fact that Govindaraju did, asa matter of 
fact, act in the execution proceedings. He 
preferred an appéal to the High Court, the 


“nature of which cannot at this date be ascer- 


tained, and he prosecuted unsuccessfully 
an application for stay of the sale pending 
the disposal of the appeal. It is not shown 
that his locus standi was questioned by any 
one at that time,and itis clear that he 
could have had no locus stands except as 
guardian of* this present plaintiff. His own 
story is that all he did was done under the 
directions of the plaintiff's father, and that 
may probably be true, he having himself de- 
clined to represent his sons in the suit. No 
proof was laid before us that the plaintiff's 
father was in collusion with the mortgagee; 
if he had been go, he would probably have re- 
mained on the record as his sons’ guardian; it 
is more likely that he wanted to set up the 
familiar case that his sons were not bound 
by the debta contracted by him, and looked 
to Govindaraju to make good that case. He 
and Govindarajun were late for Court, as 
Govindaraju says, and so the suit was decided 
ex parte, but it has not been argued here that 
Govindaraju was negligent orcurrupt. I 
find no reason to suppose that the plaintiff 
was not duly represented throughout the ` 
execution proceedings. Asa matter of fact 
it has not béen contended here that the 


me plaintiff and his brother had any good defence 


“ to the mit. 


They were both born after the 
mortgages; they attempted before the Dis- 
trict Judge to show that their father’s 
debts did not bind them, but they failed 
there and have not renewed ths attempt 
here. 


The other question is whether by reason 
of the provisions of section 90 of the Trusts 
Act the mortgagee-defendants hold the 
equity of redemption for the benefit of the 
plaintiff, so that it is still open to him to 


+, redgem the mortgages. 


It is urged that the sale was in contra- 
vention of the provisions of section 99 of the 
Transfer of Property Act (since amended 
and incorporated in the Oivil Procedure 
Cols), and by this illegylity the mortgagee 
who brought about the sale gained an 
advantage in derogation of the rights of the 
mortgagor and so became constructively a 
trustee for him. It is clear to me that 
saction 99 has no application.’ The sale was 
bad on a decree for sale, inartistically 
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drawn, no doubt,.but clearly a ‘decree for 
sale made ina suit for sale on the mortgage 
of the land sold, and there can, so far as I 
can see, be no objection to it under section 
99. Sufficient time was allowed for redemp- 
tion before the salo, and the fact that a date 
for payment was not fixed in the decree has not, 
therefore, prejudiced the mortgagor. Then 
it is said that the mortgagee failed to bring 
into his suit for sale two prior mortgages 
one in his own favour, and the 
other assigned to him before the sale, and 
having failed to bring them into the snit, 
he notified them as reserved in the proclama- 
tion of sale, and so deterred investors from . 
competing with him for the acquisition of 
the equity of redemption. Thns he gained 
an advantage in derogation of the right of 
the mortgagor. Assuming that section 90 
of the Trusts .Act is applicable to the case 
of a mortgagee who is not in possession, 
and thinking it that the proclamation of 
sale is an act of the mortgagee as such, I 
do not think that the mortgagee in this 
case has been shown to have brought himself 
within the section. 


The mortgagor has a right toa reason- 
_able time for redemption, that he has had. He 
has no right to require that prior mortgages 
should not be disclosed in the proclamation of 
sale; if he had any objection on that ground 
either to the decree or to the aale, he could 
have made his objection before the sale and 
not now, twenty-five yeara after it. So far 
as we know he did not then suggest that 
there was any illegality in the mortgagor’s 
procesdings; if he did, he failed to covince 
this Court that he had any grievance. Nor 
can it be said that there was any such illega- 
lity; however convenient it may be to require. 
a mortgages to bring in all his mortgages in 
his suit for sale on one of them, the weight 
of authority in this Presidency seams to be 
‘against the view that he can be compelled to 
do so. [Kisakiné Akim Ruknnuan Nahu v. Kisa- 
kini Akath Mahomed Naha (1), Ramakrishna 
Tyer v. Muthuswamt Sholagan, (2), and Sesha 
Ayyar v. Krishna Ayyangar (8) ]. 


In these circumstances the plaintiff, it 
seems to me, must fail. He does not allege 
in his plains that the mortgagee’s proceod- 
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dings, though legal, were continued with 8 
view to secure an advantage to himself, and 
there is no issne framed for the investiga- 
tion of that question. Some evidence was 
given as to the value of the property, and 
the District Judge finds that the mortgagee 
bought it cheap, but neither side considered 
that a very material question before the 
District Judge. To direct an issne now to 
this point so long after the sale would seem to 
be futile; moreover, it would raise a question 
which properly should have been, and pos- 
sibly was, raised by the plaintiff's guardian 
before the sales, or in an application to 
set aside the sale under section 311 of the 
Oode. Ido not think that the plaintiff can 
ask for an inquiry now and he did not in 
fact ask for it. I would dismiss the appeal 
with costs. 

If ib was necessary to decide ie question, 
I should have no difficulty in accepting the 
conclusion of the District Judge that defend- 
ants Nos.6 to 15 are bona fide transferees 
for consideration within the meaning of 
section 96 of the Trusts Act, and so are not 
affected by the trust. There is really no 
evidence pointing the other way. 

Tras, J.—The question involved in this 
appeal is whether the plaintiff is entitled to 
claim that he has the equity of redemption 
in certain lands notwithstanding that the 
defendant’s father through whom the defend- 
ants claim the lands (and whom I shall 
include in the term “defendants”) purchased 
the lands in an auction sale in execution of a 
decree for sale : in other words, the question 
‘ig whether the defendants aro owners of 
the lands or merely mortgagees. The decree 
for sale is dated 15th April 1886. Itis 
not in strict accordance with the form laid 
down in the Transfer of Property Act for 
decreas for sale to be passed at the instance 
of mortgagees, but for the purposes of the 
present appeal it is not disputed that it 
must be taken to have ordered the sale of 
the mortgaged: property for the purpose of 
satisfying the claims of the mortgagee. The 
plaintiff, however, claims that the purchaso 
by the defendants in execution of that decree 
cannot avail against the plaintiffs right to 
redeem, mainly on three grounds. 

1. The first of these grounds is that the 
plaintiff was a minor interested in the 
ancestral property forming the subject of 
the mortgage, and yet he was either not at 
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all, or not properly, represented in the 
suit on the mortgage, and consequently 
that the equity of redemption which 
was vested in the plaintiff was not sold in 
execution of the decree passed in such s 
suit. The suit on the mortgage is Original 
Suit No. 5 of 1886 in the District Court of 
North Arcot. In that suit the plaintiff's 
father was the first defendant, the plaintiff 
was the second defendant and a brother of the 
plaintiff, now deceased, was the 8rd defendant, 
The lst defendant there was described as the 
guardian of his minor sons, the 2nd and 8rd 


_d6fendants. The acting District Judge in 


his judgment, dated 15th April 1886, states 
what occurred before him in the following 
terms: “The lst defendant appeared and 
said he was not the guardian of his sons 
and admitted the claim in other respects. The 
lst defendant is, undoubtedly, the guardian 
of his minor sons. He cannot discharge 
himself of that responsibilty by his bare 
assertion.” The learned District Judge ac- 
cordingly passed a decree against the Ist 
defendant personally and for sale of the 
property leaving the 2nd and 3rd defendants 
parties to the decree, as represented by their 
father, the 1st defendant. Subsequently, the 
same learned Judge held on an application 
by one Govindaraju Mudali, the maternal 
uncle of the 2nd and 8rd defendants in that 
suit, that “the appdintment of the 1st defend- 
ant as guardian was illegal and accordingly 
set aside the decree as against 2nd and 8rd 
defendants and appointed Govindaraju Muda- 
liar, guardian instead, by order dated 10th 
November 1886. The case stood posted to 
15th November 1886 and Govindaraju 
Mudali was ordered to put in his written 
statement on that date. On that date he did 
not appear.” Thereupon on 15th September 
1886 a decree was again passed for the ye- 
covery of the sums due on the mortgage “trom 
the lst defendant personally and by sale of the 
mortgaged property.” The two decrees thua 
passed on 15th April 1886 and 15th Septem- 
ber 1886 in Suit No. wot 1886 were substan- 
tially in identical terms, the only material 
difference being that in the latter judgment 
and decree the 2nd and 8rd defendants 


were represented by their m#ternal uncle, ° 


Govindaraju, as guardian and. not by thait 
father. The execution proceedings in the 
asid suit were begun on the 16th Angust 
1886, a month prior to the amended decree, 
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The first step in execution was by Application 
No. 57 of 1886 for execution of the decree 
of 15th April 1886 as it then was. In pur- 
snance of this application on 2let January 
1887 there was a proclamation for the sale 
of the property. On 28th February 1887 
the mortgagee-decree-holder obtained leave 
to bid at Oourt sale. In the meantime 
Govindaraju, the newly appointed guardian 
of the minor sons of the mortgagor, 
had applied to the High Court to stay the 
sale. The pplication was dismissed “by 
Parker, J., on lat August 1887. The sale, 
consequently, was held on 19th September 
1887 and the mortgages, the father of the 
present defendanta, having been the highest 
bidder he obtained a sale certificate on the 
ist of February 1888. There were some 
other proceedings in the High Court, deacrib- 
ed in the final order of the High Court as an 
appeal’ against the order of the District 
Court of North Arcot, dated 14th September 
1887, passed on Miscellaneous Petition No. 
243 of 1887 and Execution Application No. 
57 of 1888 (Original Suit No. 5 of 1836), and 
the appeal was dismiased. It would appear, 
however, that Govindaraju, the guardian of 
the minors, was not a party to these proceed- 
ings, nor were the minors otherwise repre- 
sented in them. 


Under these circumstances the question 
is whether the minors are bound by 
the sale of 19th September 1887 as evidenced 
by- the sale certificate of Ist February 
1888. There is no donbt that though in 
fhe decree as ultimately passed the minors 
were represented by Govindaraju and not by 
their father, still in the execution proceed- 
inga the father was stated to be the guard- 
ian. Yet itis clear that Govindaraju knew 
ofthe execution proceedings, that he went 
up*te the High Court for stay of the sale and 


was not able to satisfy that Oourt that there. 


was any ground for staying the sale. Itoannot 
besaid, therefore, that the misdescription of 
the person representing the minors was more 
than an irregularity. mialed no one. It 
did not prevent the minors’ interests being 
watched by the guardian. 
- Lam, therefore, of opinion that the execu- 
tion must be taken to have been under the 
amended decree in which the minora” were 
. properly represented, and that they are bound 


by the salé notwithstanding that in the 
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execution proceedings the guardian was mis- 
described. : 

2. Next it was argued that tho sale was ` 
invalid becanse it was. notin accordance 
with the Transfer of Property Act. Sections 
99 and 67 of the Transfer of Property Act 
were relied upon. The argument was that 
section 99 of the Transfer of Property Act 
provides in effect that the sale of a mortgag- 
ed property shall be made at the instance of 
the mortgagee only in pursuance of a mort- 
gage suit in accordance with the provisions 
of the Act. Assuming that the principle 
underlying section 99 may bə stated broadly 
ar above, it seems to me that there is no 
provision of the Transfer of Property Act 
which was disregarded in the suit -of 1886, 
anasto make the decreas passed in the suit 
any the less effective against the parties to 
the anit. 

The facts relevant to this contention are as 
follows — |, 

There were three mortgages on the pro- 
perty which ıs the subjoct-matter oqually of 
the present suit and of Suit No. 5 of 1888. 
These mortgages were dated 12th Décomber 
1876, 7th January 1879 and 10th May 1881, 
respectively. : i 
> The -holder ofthe second of these mort- 
gages -was the father of the present defend- ` 
anta. : : 

He became the assignee of the Srd and 
lst mortgages on the 20th January 1886 
and 2nd November 1886, rospectivoly. 

On 19th March 1886, s.s., after taking the 
first of these assignments, the mortgagee ingti- 
tated Suit No. 5 of 1886 to which I have 
before referred. This suit was based on 
the 8rd mortgage alone and tho plaintiff 
made no mention of the other mortgage 
which was in favour of the game mortgagee 
nor of the lst mortgage which was in favour 
of a third party, but which also as I have 
stated was assigned tothe plaintiffin the 
suit on 2nd November 1886, t.e., about eight 
months after the plaint was filed. In this suit 
the two decrees were successively passed to 
which I have referred in the earlier part of 
my judgment. The decres in neither form 
made any mention of any other mortgages 
on tho property. But in execution proceed- 
ings and when the preperty was proclaimed 
for sale, the other mortgages were mention- . 
ed as prior encumbrances and thesale certi- 
ficate declared that the’ purchase at the sale 
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by public auction was “ subject to encam- 
brances.” 

It may be argued at the highest that the 
mortgagee by not having sued on his prior 
mortgages lost the right of suing on them 
at a later date. But how can that fact affect 
tho suit on the later mortgages P? It did in 
no way affect the interests of the mortgagor 
(who was the only other person concerned) 
It is extraordinary that the point was not 
taken in his written statement. I am unable 
to hold that, as 8 matter of law, the decree 
obtained in Original Suit No. 5 of 1886 is 
the leas binding because the swt was based 
on only one out of several mortgages. 
It seems to me, therefore, that the decree 
for sale must be considered to bind the de- 
fendant. 

8. The third ground on` which it is con- 
tended that the plaintiff may redeem the 
properties ia that the defendants were them- 
selves the mortgagee-decree-holders, as well 
as the purchasers in execution of the decree, 
and that their purchase of the mortgaged 
property, under the circumstances to which 
I shall refer below, was an advantage gained 
by a mortgagee which must enure to the 
benefit of the mortgagors by virtue of section 
90 of the Trusts Act. 

In order that the plaintiff may succeed in 
this contention it must be shown that the 
mortgagee (a) availed himself of his posi- 
tion as such, (b) that by doing so he gained 
an advantage, (c) that such advantage was 
in derogation of the rights of other persons 
interested in the property. 

The advantage that the mortgagee is 
alleged to have gained is that he had the pro- 
perty put up forsale subject to bis own 
prior mortgages (which, it is alleged, he was 
not entitled todo) and that, on this being 
done, the bids at the auction sale must ‘havo 
been less high than they would otherwise 
bave been. It seems evident that the con- 
tention under section 90 of the Trusts Act 
could not have beentaken in this form in 
the lower Court. For one necessary in- 
gredient in 16 is that the properties, as a 
matter of fact, brought a smaller price than 
they ought to have; that the mention of 
tho other mortgages 1n favour of the decree- 
holder, ‘deterred other would-be-purchasers 
from bidding for the property. The fact 
that the properties were worth much more 

.than they fetched in the auction sale is, no 
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` doubt, to be inferred from the finding by the 


learned Jndge that the properties were really 
worth between Rs. 50,000 and Rs. 60,000 
at the time of the gale, though they fetched 
only Rs. 8,341 at the auction sale. 

The learned Judge, however, does not draw 
the inference, but, on the contrary, stated 
in express terms that “both sides pointed 
out that the question of price is not material 
in the case.” But thongh the argument 
under section 90 does not seem to have been 
taken in the lower Court as before us, yet 
that section was evidently relied upon, and 
is referred to in the judgment of the lower 
Court. Under these circumstances the mere’ 
omission to notice the importance of proving 
the actual price of the properties and de- 
ducing from it that some advantage was 
gained by the mortgagee, might not in itself 
have been a sufficient reason in a case of 
such difficulty as the present for preventing 
us from asking any further finding on the 
issues necessary for determining the applica- 
bility of section 90. But there are other 
reasons why the course does not seem to me 
to be advisable. I shall indicate those reasons 
in considering the facts that are now before 
us and in applying them to section 90 of the 
Trasts Act. 

The first difficulty in the way of the appel- 
lant’s contention is to show that in the snit of 
1888 the mortgagee availed himself of his 
position as such. What the mortgagee did 
was to sue on one of his mortgages without 
mentioning his other mortgage. The mort- 
gagor did not apply that the other mort- 
gages should also be made the subject of the 
suit in 1886, nor does it appear that the 
mortgages did anything that he was enabled 
to do because he was the mortgagee and by 
which the other mortgages were prevented 
from being included in the suit. The plaintiff 
in thet suit had at the time when the suit was ° 
instituted only one other mortgage on the pro- 
perty. He became the assignee of the third 
mortgage only after instituting the suit. Can 
it- be said that the holder gf the third mort- 
gage also availed himselfof his position as 
mortgagee by permitting the suit being brought 
on only one of the mortgages in derogation 
of the rights of the mortgagor? If the other 
mortgagos was not doing anything in deroga- 
tion of the right of the mortgagor, can the 
plaintiff in the suit of 1886 be placed ona 
defferent footing P 
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I have already referred to the next point 
. which must be considered in connection with 
section 90 of the Trusts Act, whather the 
mortgagee has gained an advantage and 
whether, as a matter of fact, other bidders 

were deterred from bidding for the property. 


The third point connected with section 90 
js, assuming that some advantage was gained 
By the mortgagee, was it in derogation of the 
rights of the mortgagor P It is difficult 
to say what rights of the mortgagor were 
violated. Ihave already given reasons for 
coming to the conclusion that the suit was 
not instituted by the mortgagee in 1886 and 
that the decree was not parsed in contraven- 
tion of any law. Were any rights of the 


mortgagor violated by the mortgagee being , 


permitted to bid at the auction sale P Tho 
mortgagee was entitled to ask for permission 
to bid, and there is- nothing to show that in 
getting the permission he was guilty of any 
fraud or otherwise violated the righta of the 
mortgagor. The fact that there were other 
mortgages outstanding and that they were 
both in favour of the decree-holder, ought 
to have beena consideration to be borne in 
mind by the Court in permitting the mort- 
gagee-decree-holder to bid at the suction 
sale in execution of the decree. But it 
would be wrong after the lapse of so many 
years, and in the absence of clear evidence, 
to proceed onthe basis that this matter 
was not placed before the Oourt and dug 
weight was not given to it: this is the more 
ao as the sale was sought to be stayed by an 
order of the High Oourt and the High 
Court saw no reason to stop it., 


Then can it be said that the rights of the 
mortgagor were violated by the properties 
having been put up for gale subject to the 
prior encumbrances? It is true that in the 

*aventa that happened, the mortgagee having 
himself purchased the properties, the saving 
of those encumbrances could have no effect 
or moaning, for the holder of the prior encum- 
brances having became the owner of' the pro- 
perty he could not have a mortgage on his 
own property. But when the mortgage, was 
permitted to bid, it did not mean that no 


other person was to bid. Had any other 


person been the purchaser at the suction 
sale, he would, I presume, have had to pur- 
chase the property subject to the prior en- 
eumbrances, and then it could not have been 
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said that thesaving of the rights underthe prior 
encumbrances was unmeaning. So that the 
proclamation of sale subject to prior encum- 
brances cannot be said to be in violation of 
the rights of the mortgagor, and, if so, thon 
the purchase in pursuance of that proclamation 
by a person who had obtained leave to bid 
was not in such violation. 

Tcome, therefore, to the conclusion that 
section 90 of the-Trusta Act cannot avail the 
appellant because assuming thatthe mortgagee 
gained some advantage at the. expense of the 
mortgagor, I am unable to say in the circum- 
stances of this case that the advantage was 
gained by the mortgages having availed 
himself of his position as such, or. that the 
advantage was gained in derogation of the 
rights of the mortgagor. I do not come to 
this conclusion without some hesitation, asthere 
geem to be indications thatthe mortgages took 
full advantage both of his own position and of 
what keema to be the incomprehensible torpor 
and incompetence of the mortgagor. It is 
difficnlt to understand why the mortgagor. did 
not take any of the steps that were available to 
him for safeguarding his interesta, why he did 
not apply that the other mortgages be in- 
cluded in the snit, why he did not ask for 
the mortgagee to be put on terms before being 
permitted to bid at the auction gale, as for 
instance, that if the mortgagee-decree-holder 
wished to bid atthe suction sale then the 
sale should not be subject to the previous 
encumbrances in favour of the decree-holder 
himself. It may be that the mortgagee 
acted upon a scheme for bringing the 
mortgaged property to sale under such 
conditions as to permit of his buying it 
up ata very low price. But if there 
was such a scheme it seems to have been so 
planned as not to contravene any provision 
of the law. On the other hand, it is possible 
that there were satisfactory explanations 
for all these matters, and that the mortgagee 
acted not only within his strict rights, but 
that he did not do anything which the Court 
would have disapproved or desired to prevent. 
The eventa are too distant and the mortgagor 
was too careless of his own interests to allow 
the plaintiff now to seek the assistance of 
the Court. 

I agree that the defendants Nos. 6 to 
15 are bona fide tranaferees for consideration. 

For these reasons 1 agree that thé appeal 
should be dismissed “with costs, 


` 
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Mraz, J., and Tyas, J.—There will be 
one set of costa against the appellants; but so 
that out of the costs that are allowed the 


` transferees (respondenta Noa. 6,8, 10 to 18, . 


15) will get- their full costs and the balance 
will be received by respondents Nos. 1 to 5. 
Appeal dismissed.. 


~ 


CALOUTTA HIGH COURT, 


_ Buconn Ori Avpeat No. 8897 oè 1911. 


April 30, 1914. ae 
Present:—Mr. Justico Holmwood and 
Mr. Justice Chapman. - 

JOGENDRA NATH GOSWAMI.—Pramrirer 

E —ÅPPRLLANT : 

'  _ persis ; 
CHANDRA.KUMAR MAZUMDAR— 
` Durwxpant—-RasponDeyt. | : 

Betoppel—Reacission of contract—Misré presentation — 
Chukain rights in Rungpore, nature of—Permanent-ele- 
ment—De into ococupamoy right—Tranafer- 
ability—Vendor - and purchaser—Objsct of purchase 
copmunioated to vendor—Dafect of object——Bilence on 

of venclor—Misrepressntatson, E 

aea not estopped from rescind- 
ing it if it was based on misrepresentaetion. . 

Thore is a permanent element ın the chekain rights 
in , which may develop into an occupancy 
right, and they are freely sloable even before they 
develop into occupancy rights. - - 

Tf the vendar be informed by the purchaser of bis 
object in buying œ lease-hold property, and the lease 
contains covenants which will defeat that object, 
there silence of the vendor will in equity be equiva- 
lent to misrepresentation. 

Flight v. Barton, 3 Myl & K. 282; 40 Eng. Rep. 108, 
relied upon. r i 

Therefore, where the defendant held out to the 
plaintiff that he hada dar-chukasn right for salo, 
which he was willing to let the plaintiff purchase for 
the purpose of permanently settling his nephew on 
the fand, when the defendant had in realty notbing 
but a lease-hold from year to year transferable only 
under the Transfer of Property Act, the defendant 
was bound to disclose to the plaintiff thar the word 


chukain in his lease had no meaning, or, of any rate,- 


not the meaning which persons residing in the Bung- 
pore District aro entitled to attach to it, r h 

Appeal from the decree of the District 
Judge of Rangpur dated July 26th, 1911, 
affirming that of the Sub-Judge of that Dia- 
trict, dated September 30th, 1910. 

Babus Mohendra Nath Roy and Hira Lal 
Sanyal, for the Appellat. 

Babus Kishori Dal Sarkar ‘and Haris 


Chandra Roy for the Respondent, 


JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiff for res- 
cission of contract and for return of half 
notes to the value of Ras. 1,400 or, in the 
alternative, if it be found by the Court that 
the defendant had. transferable chukatn right 
inthe land. in suit and if it be held that 
the plaintiff is” bound, according to law, 
to purchase the said land from the des 
fendant, then the defendant may be, directed 
to execute a conveyance in respect of the 
asid land containing lawful and proper terms. 

The case in the first Court was considered 
on six issues that were framed, and it ise 
curious circumstance that in both the Courts 
below this case has been decided exolusively 
ón a consideration of the 6th issue which 


_earefully avoids all the real pointa which- 


‘grise in the case. That issue is whether the 
defendant has got any interest in the property 


“proposed to be sold, and ‘if so, whether that 


jnterest is transferable. Now without fram- 
ing that issne at all it is obvious both 
upon the pleadings and upon the facts that 
the defendant has got an interest in the pro- 
perty and that that interest is transferable. 
But the question which arises in this case ` 
is whether he had represented that-interest 
to be other than it really was and whether he 
thereby ‘had decéived the plaintiff into buying 
what he had no intention of buying. k 
The simple questions, which the Subordi- 


-nate Judge says are immaterial, raised in the 


2nd, 8rd, 4th and 5th’ issues really entitle 
the plaintiffs to have this question of . misre- 


- presentation discussed, because if he was de- 


ceived he is entitled to receive back the other 
halves of the currency notes, and the defend- 
ant is not entitled to receive the remainder 
of the consideration, and the plaintiff could 
not be barred. by. estoppel from rescinding 
the contract if the contract was based on mis- 
representation. The question whether the 
plaintiff was deceived is one which largely 
rests upon the question ‘of the chukarn right. 
This the Subordingte Judge in the first Court - 
has clearly decided erroneously. He says ' 
chukain right is not egtivalent to occupancy 
right nor to mokarart tstamrart, it- always 
denotes a temporary right; but we have been 
asked to hold that he:was right on the-author- 


ity of certain passages in Dr. W. W. Hunter’sa ~~ 


Gazetteer for the District of Rungpore. Un- 


fortunately’ those passages are self- contra- 


dictory and carry with them their own ~ 
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refutation. Dr. Hunter says chukasnders are 
under-tenants who hold thet lands from 
cultivators of a higher class and can be eject- 
ed at the willofthe superior tenant. He | 
gives no authority for the statemént. In’ 
another passage he speaks of chukaindars as 
mokararidars. We prefer to follow a far 
higher authority, Dr. Field, who went into the 
matter extremely carefully, collected a most 
valuable table of all ithe various tenures 
in” Bengal, and -especially dealt with the 
rights of jotedars and chukainders under 
them in the District of Rungpore from which 
this cage comes. Oiting the report of the 
Rent Commission in 1876 it is said that “a 
large majority of jotedars have small holdings 
and are rasyats proper. Buta large number 


` of jotedars, have rasyats under them who are 


called either chukaindars or karpa prajas. 
The chukathdars too have often rasyate under 
them and in some cases especially in the 
larger-jotes there are four or more degrees be- 
fore you get to the agiual cultivators. Jotes 
are saleable quite irrespective of the terms 
during which they have been held, whether 
jotes held direct from the semindar or 
chukain jotes whioh. are held from a jotedar.” 
There is, therefore; a permanent element in 
these chukain righta which may develop into 
. an occupancy right and they are fredly sale- 
able even before they develop into occupancy 
rights. In this case if the defendant had 
such a right it must have already matured 
into occupancy right, inaamuch as he had 
held this chwkadén or so-called chukain for more 
than twelve years. 

The learned Judge in appeal says nothing 
about chukasn rights; but he finds asa fact 
that the defendant never had anything but a 
yearly tenancy oreated for one year for the 

«purpose of building temporary dwelling- 
houses and carrying on jute business, and 
éhat lease stood in the name of the defendant’s 
brother who ia déad and the defendant is his 

- heir. The defendant’ continued to hold it 
after the expiration of the lease and “no 
new lease was ever granted. The plaintiff 
appears to have held* this land or a portion of 
it on a-sub-lease for nine years. But on this 

.finding it is clear that the tenancy is a pre- 
carious one, and that under the Transfer of 
Property Act the defendant and his vendee 
would be liable to be ejected on six months’ 
notice at the end of any year’ of tenancy. 
This certainly. ia. not ‘a chtkasn right. It is 


utred ihat the EA new pattak des- 
cribes it as chukatn right, and that tho plaint- 
iff.cannot have been deceived and with due 
diligence he could have discovered what the 
real right waa. 4 
, Thè question which really arises in this 
case is: did the defendant deceive the plaint- 
iff by holding out to him’ according to the 
words of his -own written statement that he 
hed a dar-chukain right for sale which he 
was willing to let the plaintiff purchase for 
the purpose bf "permanently settling his, 
nephew on the land, when he had in reality 
nothing but a Teasé. hold from year to 
year transferablé only under the Transfer 
of Property Aot. It is clear from thé 
written statement that the defendant knew 
that the plaintiff's intention was to perma- 
néntly settle his nephew upon this land after 
the purchase; and it has always been held, 
as laid down in the case of Flight v. Barton 
(1), that if the vendor be informed by the 
purchaser of his object in buying and the 
lease contains covenants which will defeat 
that object, mere silence. will in equity be 
equivalent to misrépresentation; in other 
words, the defendant waa bound to disclose to 
the plaintiff that the word chukasn in hia 
lease had no meaning or at any rate not the 
meaning whigh persons residing in the Rang- 
pore District are entitled to attach to it. 
But this question can only be decided by a 
consideration of the various documenta in 
the case which we are surprised. to see the 
lower Courte do not appear to have. taken 
any notice of, with the excéption: of the 
defendant's pattah. These documents are the 
title-deeds of the Shahs, the defendant's title- 
deeds, the kobala itaelf and the correspondence 
between the parties. These documents have 
not been printed in the paper-book probably 


“because the lower Courts did nop refer to 


them. But itis obvious that the question 
whether the defendant deceived the ‘plaintiff. 
cannot be decided without further reference, 
to all these matters. 

The. casa, therefore, mast go back for con- 
sideration of this point, it be found that 
the defendant had iia but a leage-hold 
right from year to year under the Transfer of ' 
Property Act gnd if the kobala and the eor- ` 


‘respondence show that he purported to sell 
ithe chubkain right ahd not metely ‘the right 


(1) (1882) 3 Myl. EK, 98% 40 Bu Rep, 108, 
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he acquired from the Shahg, whatever that 
right might be, then the defendarit must be 
. held to be guilty of fraudulent ocnoealment 


and the plaintiff is entitled to haye his half’ 


notes back and cancel the contract. Tf, on 
the other hand, it be held that the defendant 
has chukain right as defined by Dr. Field 
‘and as generally, recognised in the Rungpore 
District, or that the plaintiff had full know- 
ledge that what is described as chukasn right in 
the patiah of the defendant ' was nothing more 
than a transferable yearly tenancy for non- 
agricultural purposes, then the plaintiff can- 
not succeed. As regards the contention that 


the plaintiff had the means to discover the. 


truth with ordinary ‘diligence, wé may again 
point out that if the use of the word 
chukain in the defendant’s title-deeds misled 
the plaintiff, or,if, as the plaintiff says, the 
defendant refused to show him his title-deeds 
then the exception to section 19 of the Con- 
tract Act doek not apply. 
` The case will go back to the lower Court 
to be decided ` with reference to the direo- 
tions we have given in this judgment. The 
lower Court will not take any further evi- 
dence but will consider the evidence and, the 
documents that are already on the record. 
The costa will abide the result. 
` Case remanded. 


` MADRAS HIGH OOURT.. 
: APPNAL AGAIHBT OrDERS Nos, 66 AND 87 or 
i t912. 
_, April 15, 1914. ; 
Present:—Mr. J astice Wallis and 
Mr. Justice Sadasiva 


Atyar. 
KUMARA VENKATA PERUMAL RAJA. 


BAHADUR VARU, mixon RAJAH Or 
‘KARVETNAGAR, Br GUABDIAN, Mr. W. A.. 
LVARADAOHARIAR—Oountar -PETITIONER 
pa naa i 


_ In O. M. A ‘Noe 66 or 1912. 
VELAYUDA REDDI axp ornars— 
PwtrrionzEs—-Rw8POHDENTS, 

In O. M. A. No. 67 or 1912. 
SARVAPALLI SUBRAMANTA ATYAR— 
PwtrTionsR—RaspouDayt. 

Osni Procedurg Code (Act -¥ of 1008), 6. 48— 
Madras Court of Wards Act (I Uf 19009), 5: 45—Limita- 


et 1 


_8 Buth P. 0. J, ae he ae Ne 
chand Tekchand, 18 


ion sien (TX of 1908), s. s. 16 Mortyage decres against 
propristor—Not tm accordance with section BO 

of Transfer of Property (Act IF of 1882) Irregular Pro. 
prioty cannot be questioned in execution—Ksiate under 
Coxrtof Wards—Mool usion nf tims—Barred—Limitation, 
A mortgage decree giving e personal remedy 
ageinst-the “mortgagor before the sale of the mort- 
gaged, property , though irregular onder section 80 
of the Tranafer of Property Abt, cannot bo questioned 


in ee eee 
Raja of v. Penbato Perumal; 18 Ind. Uas. 


680, 2I M. L. J. 1086;.10 IL L T. 429, (1911) z M, 
W. N. 458, followed, 

The provision in section 45 of the Madras Oourt 
of Wards Act that the period during which the estate 
remains under the Court's management should be 
deducted when caloulating the pono of limitation 

by the Limitation Act, will ,apply only 
when decrees have been transferred to the Collector. 
for execution. An amendmént of it in execution petl- 
tion ought not to be permitted to revives berred claim] 

Bevugan Chetty v. Krishna Aiyangar, 18 Ind. Oas. 
268; 10 M. L. T. 55% 386 M. 378; 23 M. 
Varadiah v. Kumara Venbaia 
782; 14M. L. T. 580; (1914) Af. W. N. tee Mee J,- 
88, Weldon v Neal, 19 Q B. D. 804, 56 Q B 
621; 35 W. R. 820, followed. 

. Quare-—Par Sadasiva Asyar, J.—The sections of the 
Limitation Act relating to exclusion of. time and ob- 
taining the benefit of time spent in necessary acts 
and other similar provisions govern also the 12 
period of limitation provided in” section 48 of the 
Code of Otvil Procedure. 

-~ Phoolbas Kumar v. Lalla Jogeshar Sahoy,1 O., 286 

at p. 242; 25 W. R. 288; B I A. 7; 3 Sar. P.O. J. 578; 

‘emalchand Y, Ami- 

B. 7834 Moro Sadaswa v. Visaji 

Raghunath, 16 B; 536, folowod. . ; 
~ Rebala Ramana Reddi v. Rebala Babu Reddi, 18 Ind. 
Cas. 688, 18 M. L. T. 79 24 M. L. J. 06; (1018) M. W. 


N. 114 87 M. 186,.dissented from. 


Appeals against the orders of . the District 
Court of North Arcot, in Execution Petition 

No. 52 of 1910 (Original Suit No. 8 of 1890) 
and Execution Petition No. 83 of 1910 (Ori- 
ginal No. 86 of 1890). 

FAOTS.—A suit on & mortgage was filed 
against the Karvetnagar semindar, A 
decree was passed which directed the mort- 
gagor to pay the money due thereunder on 
a certain date in 1890 and on failure to pay ° 
directed a sale of the mortgaged properties. 
Order absolute was passed in 1892. In 1892, 
the Court of Wards took the management of 
the estate, and kept it under management for 
six years. During the péribd the estate was 
under Oourt’s management, 8 notification waa - 
issued by Government directing that all decresa 
should be transferred for execution to the 
Collector, and no Oourt shall entertain 
application for execution of the same. The 


Court subsequently gave up management 


in 1905, In 1905 the decrge-halder applied for 
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execution of the decree. When the proper- 


- ties were brought to sale, an appeal was filed 


against thet order and the High - Court 
directed stay of 
order was subsequently cancelled and the 
salo was allowed: to be proceeded with; the 


. Raja of Karvetnagar then’died and the Court 


of Warda again took up the management on 


‘behalf of his minor ‘son, but no notification 


transferring the execution of the decrees to 


the Collector was issued. ~The Oourt again _ 


gave up management and restored the pro- 
perties to the minor, Rajah appointing a 
guardian. The decree- holder then applied for 


“execution of the belance of money due to 


him ‘under the mortgage decree. The Dis- 
trict Judge allowed the application, though 
more than twelve years had elapsed from the 


` date of the decree. The. present appeal is 


` against that order. 


plication i is not barred:— 


Mr. L. A. Govindaraghava - -Iyer, for the 
Appellant—The execution of the decree is 
barred by limitation under séction 48 of 
the Code of Civil Procedure even if the-period 
during which the estate remained. under 
Court's management is excluded. š 

Mr. O. V. Ananthakrishna Iyer. —The ap- 


Preliminary decree dias 1891 
Decree, absolute . 1892 
Sale of the mortgaged properties | 1892 
Period of Oourt’s management 

Bir years .t6., ... .. 1898 
Twelve -years from that ‘date 1910 


The application is in time. - 
Mr, L. A. Govinduraghava Iyer.—There is 
no separate order in the sense, that there 


“was an order making the decree absolute. 


Mr. O. V. Ananthakrishana Iyer.—Sec- 
tion 48 of the, Civil Procedure Oode does not 
apply. Before the mortgaged properties are 
sold, other properties cannot be touched. If 
for convenience all the remedies were given 
in one decrees, still for purposes of limitation 
they must be treated as separate. 

(Wats, J—Your argument is -that 
the order for the payment of the balances 
isa decree and twelve years must be from that 


date.) -` 
Mr. O. V. Ananthakrishna Iyer —Section 


15 of tht present, Limitation Act spplies. 


In Phoolbas Koomowr v. Lala Jogeshur Sahoy 
(1) it is held that the period of minority can 


(1) 10. 226 at p. MB 25 W. B. 285; 8I A 7 8 
Bax. P, 0, 7, 678; 8 Buth, P, O, J. 836, 


proceedings. The stay ` 


‘be exaluded in calculating limitation. $ 

Followed in Rebala Ramana Roddi v, 
Rebala Babu Roddi (2). 

The Bombay yiew is that the period 
during which execution is stayed should . 
be deducted. Moro Sadashiv v Vasaji Raghu- 
nath (8). 

In Navalchand Nemchand v. Amsrchand 
Talakchand (4) the period of minority is 
deducted for purposes of section be sgoe also 
Stvarama Pattar ' Kariakar - Kdathtl 
Madhaithil V. Krishna Iyer (5). 

In Hira Lal v. Badri” Das (6) the time 
during which the application is ponding must 
be excluded. ` 

In T; Varadiah v. Raja Ramee Venkata 


Perumal (7) where the application is allowed: 


to be amended, amendment will take effect 
from the date of application. ` 
Mr. L. A. Govindataghava Iyer. —Mere 
order directing proclamation of sale ia not a 
date for fixing a date of payment of the decree 
money. Section 15 of the Limitation Act 


. does not apply. 


[ Waniis, J—Has it ever ee held that in 
order that section 15 of the Limitation Act 
may apply, there should be an entire stay of 
the proceeding? ] 

Mr. L. A. Govindaraghava Iyer—In this 
case it cannot be said that by the mere - 
fact of a sale of certain Villages having been 
stayed, the decree-holder is prevented from 
executing the decree. 


Whether section 15 is really a bar, the 


- case relied on is Phoolbas Koomwar v. 


Lalla Jageshar Sahoy (1): But Bell, O. 
Major v: Municipal Commissioner, Madras (8), 
Sashachalam Ohaettt o. Rajam Chetty (9), 
Oheratht Amma v. Baman Nair “(10) are 
against this view. 

No amendment should bo granted. Asgar 
Ali y. Trotlokya Nath Ghosa (11). 

Under Order KAT, rule 14, io amehdi ah 2 

(2) 18 Ind Oas. 886; 24 M. L. J. 06; (1919) M. W. 
N. i 186; 13 M. L. T. 79. 


16 B. 588. 

i 18 B'TA -. 

5) 23 Ind. Cas, 23; 28 M. L: J. 307; 15 M. L. T 
(6) 2 A. 793 3 Suth. P. O. 764 TL A 167; 6 0. L. 
B. 561, 4 Bararwahi'a P. O. J. 157; 4 Ind. Jur. 428. 
(7) 21 Ind. Osa. 78% 26A. L. J. 83; 14 M. L. T 
590; (1914) M.. W. N. 157. - 

8} 12 K. L. J. 208 gt p. 224 25 M. 457. 

9) 8 M. L. J. 208. : 

1 15 M L: J. 248. 

11) 17 0. 68], á e 
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is allowed. —'Ràangasamy', Nascken v. Tirupati 
Natcken (12), Kalitan Amma v. Govinda 
Menon(13). 

Section 158 of ih -ode of Civil Procedure 

does not apply at all. ` 
JUDGMENT. 

Waris, J.—It is admitted by the respond- 
ent that the District Judge’s order cannot 
be supported on the ground that ‘the .aecond 
period during which the estate was under 
the management of the Oourt of > Wards 
should be excluded. During this ` period 
of management decrees were not transferred 
to the Oollector for execution and the 
provisions of the Court of Wards Act and 
the Civil Procedure Code under which 
time is to be excluded in that ` case do not- 
apply. 4 

It has, aaa been sought to exclude 
the operation of the twelve years’ rule under 
section 48, Civil. Procedure Code, on other 
grounds. “The decree inthe present case 
was dated the 2nd May 1890. Though 8 
mortgage decree it does not follow the form 
prescribed by section 89 of the Transfer of. 
Property Act, but gives the plaintif a per- 
sonal decree for the whole amount and not ` 
merely for the balance that might be found ' 
due after the sale of the mortgaged proper- 
' ties. Accordingly properties of the judg- 
ment-debtor ‘not included in the mortgage 
were attached and ordered to be sold before 
thé mortgaged properties were brought to’ 
sale and it is too late now to dispute the pro- 
priety of this order. It is cléar, therefore, that 
under- the ‘terms of the decree limitation 
began to run under section 48 (a) from the 
date of the decree, 2nd May 1890, or at latest 
under section 48 (b) from the 2nd af Noyem- 
ber 1890 after which date the mortgaged 
property was made liablé to be sold. A period 
of six years and seven months has admit- 
tadly to be excluded in respect of the period 
during which the decree had been transferred- 
to the Oollestor under the Court of Wards 
Act, and the respondent seeks to exclude 
a further period, the further period-from the 
17th August 1907 to the 15th January 1910. 
during which the estate was under the man- 
agement of-the Court of Wards without any 
transfer of decrees to the Oollector for 
execution, as a -period during which, in the 

144L L, J. 418; 28 A% 28. 

T 33 Aa a aa 


487 ab p. 
oly 32 M. L. | 38; 10 M T, 899; 85 M. 648 


W.N. 
Ku. ` 


. Oivil Procedure for the execution. of 
_ decree can be 


` B557 


language of section 14 of the Limitation ‘Act, : 
1908, he was prosecuting with dud diligence 
-Another civil proceeding for the.same relief 
where such proceeding js prosecuted in good 
faith in a Court which from ‘defect of ` juris- 
diction or other cause ofa like nature ia 
unable to entertain it. It is not shown that 
the respondent did’ anything to prosecuta 
the execution of his decree before any” Court 
during the 2nd period of management, Tf 
he had applied to the Collector to executa 
it, he would at once have been informed tbat- 
the Collector’ had no jurisdiction as ‘the 
decree had _not been sent to him for execu- 
tion. Ido not think any case is mada on 
the facta for the application of section 14 of 
the Limitation’ Act and it is, therefore, un- 
necessary to consider whether. ‘the time 
as limited by section 48 of the Code of 
a 
extended by virtue of 
the general provisions of the Limitation 
Act. ` $ Z. ca 
Finally, it is said that Execution Petition 
No. 189 of 1905 which sought for the sale 
_of properties not included in the mortgage 
was within tims, and we are asked to treat 
the present petition of 1910 which seeks for 
‘the sale of other properties as part of the 
petition of 1905. Two- decisions, Sevugam 
Ohetty v. Krishna Atyangar (14) and T. Varadsah’ 
v. Rajah Kumara Venkata Perwmal (7), hava ` 
been. referred to. In the first of these -cases 
the plaintiff sued an agent to recover his 
account books which were detained by the 
agert and stated in his plaint that he would 
bring another suit for the money due by the 
agent. The Court allowed the plaint to be 
amended after the money claim had become 
barred so as tO claim the money also under 
Order VI, rule 17 of the present Code, which 
allows the Oourt at any stage to amend tha 
pleadings in such manner as may be just. 
‘With great respect it does not seem to me 
to be just to allowa plaintiff by amending 
his pleadings to revive a barred claim. ` 
Weldon v. Neal (15). 

In the second case the decree-holder was 
-allowed to amend a petition which asked for 
the sale of non-mortgaged proparties before 
the sale of the mortgaged propertits so as 


a) ee oe ee L. J. 18% 10M. L. T. 
M. 

(i8) 19 Q. B. D. 804.681. J. Q. B. G81; 85 W, R. 
820. 


* that the 
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to ask for the sale of the mortgaged proper- 
ties first and so bring the petition into accord- 
ance with law. The amendment, it is stated 
in the judgment, was , allowed to -enable the 
decree-holder to‘save the bar of the twelve 
years’ rule. In the present case we are 
asked to treat Execution Petition No. 52 of 
1910 which praya for the attachment and 
the sale of the defendant’s interest ina 
certain falug’as a continuation of Execution 
Petition No. 189 of 1903 in which he sought 
for sale of the defendant’s 
other talugs. Execution Petition No. 1989 of 
1905; ig seid to have been pending when 
Execution Petition No. 52 of 1910 was filed. 
Ido not ‘think it would be right to “treat 
Execution -Petition No. 52 of 1910 as an 
amendment or 8 continuation of Execution 
Petition No. 139 of 1905 so as to deprive 
the reapondent of the defence of limitation 
which was open to him against any fresh 
application claiming this relief. To do so 
would, in my opinion, contravene the settled 
rule of practice laid down by Lord Esher, 
M. R., in Weldon v. Neal (15) that amendments 
are not admissible when they prejudice ‘the 
_ rights of the opposite party as existing 
at the date of suchamendments. Under 
very particular circumstances Lord . Esher 


says the Oourt might perhaps have power | 


to allow such amendment, but I do not 
think there is any case, for doing so here. 
The appeals are allowed with coats 
_ throughout. ` 
Sapaslva Arvin, J.—I am also of the- same 
_ opinion as my learned brother. Following 
Raja of Kalahgstt v. Venkata Perumal (16) I 
am of opinion that the decree in this case 
contained both a direction for sale as well 
as a personal deoree and the validity of 
such a decree, though it is irregular in 
form according to the Transfer of Property 
Act, cannot be called in question in execution. 
Whe right to attach and bring to sale the 
properties of the judgment-debtor other than 
the mortgaged properties rone, thereforg, on 
8rd November 1890. 

Following the observations in Phoolbas 
Koompar v. Lalla Jogéshur Sahoy (1) the obser- 
yations in Novalchand Nemchand vy. Amir- 
chand Talakokand (4) and Moro Sadashiv v. 
Visaji Raghunath (8), I am inclined to hold 

Civil Procedure Oode is not a 

16) 12 Ind. Oas. 21 M. 
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interest in two. 


1914 


` 


“Special Statute,” but it isa general law 
of procedure usually ed in the same year . 
Limitation Act, and that the sections. 
of the Limitation Act relating to’ ‘exclusion 


- of time and obtaining the benefit ‘of the time . 


spent in certain necessary acts and other 
similar provisos govern also the twelve 
years’ period: of limitation provided for in 
section 48 of the Civil Procedure Oode. f 
With the greatest: respect, I find myself ` 
unable to agrée with some of-the‘obeervations 
contra in the case of Rabala Ramana Redds v. 
Rebala Babu Reddi (2) ` 
In the present case, the right to proceed | 
against the properties other than the mortgagèbd 
properties arose on’ 8rd November 1890 
and deducting the six years and seven 
months during which the Oourt of Wards was 
in the management under the special provi- 
sions of the Courts of Wards Act and deduct- 
ing the 8 months and 12 days during which; 
according to my view, the decree-holder 
was prohibited by an injunction from con- 
ducting execution proceedings, the twelve 
years expired on or about 15th Jan 1910 
and the present Execution Petition No. 88 


of 1910 filed on 18th July 1910 is, therefore, ; 


barred by limitation. ` 

Next there is the contention that this 
petition of 1910 might be treated as a 
petition to amend the old petition of 1905 
and that such an amendment ought to be 
granted. I am inclined to give the Court 
full power to amend the pleadings at any 
stage (having regard to section 158 of the 


“new” Oode) s0 as to advance substantial 


justice without much regard to the consider- 
ation whether the jadgment-debtor or the 
defendant may not be prejudiced in his right 
fo raise technical pleas. In Varadsah v. Raja . 
Kumara Venkata Perumal (7) myself and 
Spencer, J., allowed such an amendment under ' 
the circumstances of that case. Mr. L. A. 
Govindaraghava Aiyar quoted against -this 
case af T. Varadiah v. Raja Kumara Venkata 
Perumal (7) a judgment of mine as a single 
Judge, in which I expressed an opinion 
(following cases decided before the new 
Code came into force) that the amendment 
of an execution petition could not'be allowed 
after it-had once been filed. In that earlier 
case section 153 of the new Civil Proceduro 
Code was not brought to my notice and as 
at present advised, I am inclined to ‘give 
the fullest powers allowing | , amendments 


ry * ` 
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to Courts, though, of course, the Courts 
must also possess a discretion not to allow 
such amendments under particular circum- 
stances. 


In the peed case,--I agree with. my 


learned brother that the Oourt’s discretion 
to allow the amendment of the petition of 


1905 should not be exercised in 1914 in: 


favour of. the deoree-holder as he has been 
guilty of much negligence in not putting-in 
this petition before July 1910. 

Appeals allowed. 


—— — 


OALOUTTA HIGH COURT. 
Secowp Orvin Arrear No. 2322 or 1910. 
August 20, 1918.. 
Prasent:_-_Mr. Justice Core and 
Mr. Justice Ray. 
BHRAMAR LAL BANDURI AND OTHRRE— 
DArTSNDANTS—ÅPPELLANTS 


versus - 
NANDA LAL ee ee 


Specifies Beliaf Act a a FIST), a 8. 56, = (i)—Ingunc- 
tion—Plainuiff out of possession — Hust for esis hal in- 
Junction without recovery of possession, whether 
bao pange, peor 

The Oonrts will not interfere by way of injunction 
when the plaintiff is out of possession, unless there is 
some ty between the es. 

7 Hare . 217; 


Davenport v, Davenport, (1848) 
68 Rng. Rep 80 18 L. J. Oh, 163; 18 Jur. 227; 82 R. 


B. A Bae ee ate 

on & plaintiff avers that the defend- 
ant i: ee te nd wench any right whatever, he 
abould not be allowed to sue for an injunction when 
he ought to sue for recovery of the land. 


Appeal from tha decree of the First Sub- 
Judge of Hooghly, dated April 6th, 1910, re- 
versing that of the First Munsif. of Howrah, 
dated July 9th, 1909. 

Babu Amarendra Nath Bose, for the Appel- 
lanta. j 
Babu Norendra Ohandes Bose, foy the Re- 
spondent. 

: JUDGMENT. 

Ooxs, J.—This was a suit for an injunction 
to restrain the defendaht from digging up 
the land in his possession for the purpose of 
making bricks. The Munsif dismissed the 
suit holding that as the plaintiff was ont of 


poasession the suit was not maintainable. - 
The Subordinate Judge in appeal held that 


this view was erroneous and accordingly 
decreed the peers suit. The defendant 


appeals. 3 


- The question whether a suit of this nature 
is maintainable by a plaintiff who is ont of 


possession is disonssed in the case of Daven- - 


port v. Davenport (1), That oase may be 
régarded as authority that the Oourte will 
not interfere by way of injunction when the 
plaintiff is out of possession unless there is 
some privity between the parties. “As. point- 
ed out in Lowndes v. Bettle (2), the tendency 
af decisions has been to ‘break: down the 
unreasonable distinction between waste and 
trespass, and in Davenport v. Davenport (1) 
the refusal of an injunction was regretted. 
Indeed-in such a case as the latter in which 
an action of ejectment was also pending the 
Courts in India would probably grant an 
injunction. But it certainly seems td. me 
wrong that when a plaintiff avers that the 
defendant is on his land without any right 
whatever, he should be allowed to sue for an 
injunction when he ought to sue for recovery 
of the land. 

Accordingly I would decree the appeal and 
restore the decision of the Munsif with costs 


throughout. 


Rar, J.—I agree. The learned Subordi- 
nate Judge says that the plaintiffs have von- 
structive possession throngh- their recorded 
tenant. This is not correct. The original 
tenant is not now on the land. The plaint- 
iffs allege that he had no assignable interest. 
They further allege that defendant has no 
right to the land. That means he is a 
trospasser.- In a case like this relief can be 
obtained by the usual proceeding in 


ejectment and section 56 of the Specific : 


Relief Act lays down that the exceptional 
relief by injunction should not be allowed, 
vide illustration @).. The appeal should ba 


degreed 


„ (O Q849) 7 Hare Be 

L. J. Oh. 163; 18 Jur. 227; 82 B. R76. 

(2) (1864) 88 L. J. Oh. fi 10. Jur. 
W. B. 890; 10 L. T. (m. a) 553 N. B 
888. 


ee 220; 12 
43 RaR. 


Appeal allowed, 
217; 68 Eng. Bep. Bb 19° 


æ“ 
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AMINA BIBI r. BANARSI PRASAD, - 


ALLAHABAD HIGH COURT. ; 
ExmouTioN First Apprat No. 188 or 1913. 
+ May 2, 1914. 
- Present: —Mr. J. astice Rafique and 
Mr. Justice Piggott. - 
AMINA -BIBI—Jupeuuxt- DHETOR— 
jelanan 


BANARSI PRASAD_-Dsoure-wonpax— 


RwsPoxDunt. 
Evocution—Applioation asking for substituted services 


of notice—Stop-in-aid of execution—Limitation—Lia- 
_ bility of representative of judgment-debtor, extent of. ~ 


An apploation asking for substitated service of 
notice of ao isa stop-in-aid of execution and 
saves 
Pitam Singh v. Tota Siagh, 29 A. 301; A W.N. 
(1907) Tis 74 f A. L, J. 184, followed. 
in possomion of a deceased judgment- 
EEren asseta is liable to the extent of those asots 
- to the creditors of the deceased. 
Execution first appeal from the decision 
of the Subordinate Judge of Bareilly, dated 


April áth, 1913. 


Dr. S. O. Banege, for the Appellant. - 
The Hon’ble Mr. Moti Lal Nehru, for the 
Respondent. 
- JUDGMENT,.—-This appeal has arisen out 
of proceedings in execution. The decree- 
holder Banarsi Prasad 
money decree on the 24th of August 1900 


against one Amir Ahmad. - The latter died ` 


leaving two widows, son, a daughter and 
two paternal uncles as his heirs. He died in- 
debted toa cousiderable extent and his creditors 
had obtained decrees against him. Banarsi 
Prasad made several attempts to execute 
his decres ‘and it was paid off partially in 
1905. On the 16th of March 1909 Banarsi 
Prasad filed-an application for execution of 


his decree against the present appellant, 


Musammat Amina Bibi, one of the widows of 
Amir Ahmad. Tlie decree-holder asked for 
attachment and sale of certain property in 
possession of Amina Bibi alleging it to have 
originally belonged to Amir Ahmad, the judg- 
mant-debtor. As 
16th of March 1909 was filed more than a 
year after the last application for execution, 
the Oourt ordered nonce to isgne to, Amina 
Bibi. The notice was *pot served on her and 
on the 2nd August 1909 the decree-holder 
made an app. lication giving a fresh address 
and asking 
Arina Bibi. * Notice again came back unserv- 
ed and onthe 24th of August 1908 the 


. decree-holder again filed a second application 


INDIAN OASES. 


obtained a simple - 


this application of . the . 


for issue of a fresh notice to 


[1914 


asking for substituted service on the ground 
that as Amina Bibi was a pardanashin lady 
it was difficult to serve notice on her in the 
ordinary manner. On the date fixed for 
hearing the Pleader for the decree- 
holder stated that he would be satisfied 
if another attempt were made by the 
process-server accompanied ` by a servant of . 
the decres-holder to serve Musammat Amina 
Bibi. The -request of the Pleader for the 
decree-holder was allowed’ and notice was 
issued and seryed on her. -No further steps 
seem to have been taken after service of the 
notice to her until the 12th of July 1912 
when a fresh application was made 
for execution. By that application the 
decres-holder sought ‘to attach and ` sell 
some portion of the, personal property of 
Amina Bibi, which he described as having 
originally belonged to the judgment-debtor, 
Amir Ahmad. Amina Bibi put in objections. 
She said: that the property sought to be 
attached was her personal property and-was 
not liable to attachment and gale in execution ° 
of the decree against her husband. For the 
decree-lolder it was alleged that even if the pro- 
perty sought to be attached and sold was the 
personal property of Amina Bibi, it was still 
liable’ under the decree against her Lusband 
as she had received considerable assets of her 
husband which she had not accounted for. 


. The learned Subordinate Judge held that the 


property which the/decree-holder was seeking 
to attach and sell was the personal property 
of Amina Bibi, but he (the decree-holder) 
was at libertyto prove his allegation that 
certain assets of her husband had come into 
her hands. Subgeguent to that order the 
parties admitted that Musammat Amina Bibi 
had realized Rs. 30,000 as profits from the 
landed, estate of-her husband. She, however, 
objected to her liability to pay off the decree 
of Bąnarsi- Prasad on several grounds. She 
said that the application of the 12th of July 
1912 was barred by limitation and that 
Bome of the profits realised were in respect 
of property which had been gifted by Amir 
Ahmad to his other widow, Musammat 
Haidari, and the realization of profits of that 
property by Amina Bibi could not be said to 


. be assets of her deceased husband. There 


were some other objections taken which need 
not ` be mentioned here, The learned 
Subordinate Judge didhllowed all objections 
and allowed execution of the deore to proceed. 
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Mtwammat Amina Bibi has come up in 


appeal to this Court and she repeats two of. 


her objections to the execution of the deoree. 
She contends that the application for grecu- 
tion is barred by limitation and that she 
is lizble to the extent of 1/24th of her, 


` husband’a debt because her share as a. widow 


in the property ia-only 1/24th. We think 
neither’ of the contentions of. the appel- 
lant Has any force. The limitation is 
saved by the application .of the 24th 
Angust 1909. That a similar application 
has béen held to be a step-in-aid of 


execution is borne ont by the ruling in Pam — 


Singh v. Tota Singh (1). Her second objec- 
tion alao faile because she is in” possession of 
the assets of her husband and she is liable to 
the extant of those asseta to the creditors of 
her husband. Her allegation that she will 
have to account for the assets to the otler 
heirs of her deceased husband is true, but she 
can always say tbat she had to pay so much 
for the satisfaction of the decree of her 
husband for which all the heirs were liable, ` 
The appeal fails and is dismissed with costs 
including fees on the higher scale. 


Appeal dismissed. - 
JG) 29 A. 801; A. W. N. (1907) 74 44. L J. 184 


LOWER BURMA OHIEF COURT. 
Spwou. Fer Civiu APPEAL No. 21 oF 1918. 
May 7, 1914. 

Prasent:—Mr. Justice Parlett. 
| GAGGEERO FRANEESOO—Piimtivr— 
APPELLANT 
SDOTSHS 
L. P. BR. OHETTY FIRM BY THEIR AGENT 
CHINIAH PILLAY—Dxvaxpaxts— 


- RESPONDENTS. 
- Paper Ourrency Act (I of 1910), a. 28— Banker— 
Deposit of monsy—Value of dapont receipt payable 





, to bearer—Deposrt receipt emt pard to bearer 


—Banker’s- Liability—Good faith 

According to the terms of a deposit receipt issued by 
a privata banker, the deposit m 
the production of the receipt.’ 
stolen from the depositor, wes 
by a cooly who, according to banker, 
whole of the money due under it without any inquiry 
as to how he game by the receipt: 

Held, on dopositar suing the benker for recovery of 
his money, that even ifthe banker paid anything to 
that cooly who produced the receipt, Peed okie hs: 
bona fide beliot that the cooly was suthorized by tho 
de to reosiye it, - 

bted whether the receipt in question oould be 
held to be an engagement for the Poa of money ' 
within the meaning of sectio? 26 Paper Our- 


` renoy Act. 


Me. P. aie Uses for the Appellant 
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was repayable on : 
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Mr. Auszam, for the Respondent. 


JUDGMENT.—Appellant ued the respond- 
ent Chetty firm for Rs. 1,702-11, balance of 
principal and interest due to him on a deposit 
account with the respondents.. On the 20th 
December 1911 he had Re. 500 on deposit 
and on that day he deposited Rs. 1,000 more 
receiving a receipt in Tamil for Re. 1,500 
bearing interest at the rate of $ per cent. per 
mensem. The last sentence of the receipt 
according to the translation rons as follows:— 

Whoever bringsthis will be given the princi- 
pal and interestand this receipt will be taken by 
us.” There were credita of Re. 250 and 350 
onthe 29th February and 28th April 1912 
and debitae of Rs. 800 and Rs. 200 
on the 7th and 18th October. On 24th 
October 1912 there was due Ra. 1,694-6, the 
principal and interest. The defendants alleg- 
ed that on that dato they paid this sum to 
one Mahalatchumi in accordance with the 
terms of the receipt and also believing on 
suffcieit grounds and in good faith that 


Mahalutchumi was authorised by plaintiff - 


to receive the money. The Small Canse 
Court has found on both points in defendant's 
favour and has dismissed the suit with costs. 
Plaintiff now appeals. The ‘first point taken 
is that the receipt in question -infringes aec- 
tion 26 of the Paper Currency Act, 1910, and 
being a contract forbidden by law cannot 
be relied upon asa defence. That section 
enacta that “No person in British India shall 
draw, accept, make or issue any bill of 
exchange, hundi, .promissory-note or engage- 

ment for the payment of money payable to 
bearer on demand.” The marginal note against 
this section describes it as the “prohibition of. 
issue of private bills or notes payable to the 
bearer on demand” and I doubt whether the 
receipt now in question can be held to be an 
engagement for the-payment of money within 
the meaning of thdt section. I will, therefore 
consider the other aspects of the defence. 
First it is alleged that the defendants made 
the payment to Mahalnichumi in terms of 
their contract with the plaintiff and in accord- 
ance with the conditions gn which they accept- 
ed the deposit. Iam thelined to doubt even 


whether they meant to convey any more by ` 


the words used in the receipt than is oon- 
| veyed by the words, “Re-payable here on 


- production of this receipt,” the usual formala 
on deposit receipts granted by 


appearing 
Enropean banks. É 


bad 
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But even-if they did so I have no doubt 
that plaintiff never understodd or agreed that 
defendants could pay the whole of his deposit 
to any person who produced his receipt without 
any inquiry as to how hecame by it. The 
defendants are at pains, therefore, to plead 
that they explained these terms to him and he 
accepted them. .Annamale, the agent, in his 
evidence states that he translated the receipt 
in Hindustani to the plaintiff. Achalingam, 
the clark, says the plaintiff said that if he 

wanted to deposit- or withdraw money he 
would send his man for the purpose, which 
would show that ‘even if he said so at all he 
‘never intended the money to be paid to any 
one but his authorized messenger. The 
plaintiff denies that the receipt was read to 
‘him. Even if it was there is nothing to show 
how much Hindustani the Ohetiy knew and 
how much of the Chetty’s Hindustani plaintiff 
could understand. He says that in May 1912 
he showed the receipt ton Chetty who told 
him what it contained; but of one .thing I 
feel certain and: that is that at no 
time did he grasp the fact that the 
Ohetty was entitled to show all his money 
to anyone who merely: produced this receipt. 
I am satisfied that he and the Chetty never 
did agres upon the meaning of that 
receipt in. that sense. The defendant 
further attempted to prove that he had 
reasonable grounds for believing that Maha- 
lutchumi was authorized by the plaintiff to 
draw the money and that he paid it to him 
in good faith. 

Mahalutchumi isa cooly under a ‘maistry 
who worked for plaintiff. Plaintiff gave 
him the key of his house to hand it over to his 
head maistry: when he went to Insein, and 
in his abeence Mahalutchumi’s brother opened 
his‘box and took this receipt and presented 
it to the defendants. Defendants’ case is that 
Mahalutchumi came with<plaintiff, when he 
nade his deposit on the 20th December 1911, 
and also, that he, Mahalutchumi alone, drew 
and deposited with the firm subsbquent suma. 
There is only Achalmgam’s word as to the 
firm’s latter transactions. The plaintiff denied 
that Mahalutchumi wer went with him ao 
was sent by him to the defendants. He 
calla Moodaliar who, he says, accompanied 
him, wheg he deposited the Ra. 1,000 and 
says that he made all subsequent deposits 
and withdrawals himself as one 
certainly expect. J ese no reason to prefer 


.Chinnaya did not know 


would ~ 


defendants’ story to plaintiff's on the point; 
it will appear to me inthe highest degree 
improbeble that plaintiff would trust a cooly 
not even directly under him, with large sums 
of money in the manner alleged. If he had 
done so there seems little doubt in the light 
of subsequent events that Mahalutchumi’s 
honesty would not have been proof against 
the temptation. But these are additional 
reasons for disbelieving defendants’ story. 
Admittedly the then agent Chinnaya .sent 
Achalingam off with Mahalutchumi to see the 
plaintiff. Achalingam says it was because. 
of plaintiffs 
order to pay his man; but when reminded . 
that -he himself knew of it and could ' 
have re-assured ‘Chinnaya, -he says it 
was in order to explain to plaintif how the 
interest was calculated. This is what Chin- 
naya says. It is admittedly an unusual thing 
to do in such casea. One Singaram Pillay 
who was said to have been present and lent 
Rs. 700 to defendants to make up the 
Ra. 7,600 has not been called. I feel little 
doubt that if defendanta paid Mahalutechumi 
anything at all, it was much less than 
Rs. 1694 and that they were only ready to 
do that on the undérstanding that he accom- 
panied one of them to the plaintiff to ascertain 
that he had indeed been sent by him. On 
the way Mahalutchumi disappeared ‘and 
having the receipt in their hands it was easy 
for defendants to allege that they have paid 
him in full. Idonbtif they paid him any- 
thing, but if they did, it was not in the bona 
fide belief that Mahalutchumi was authorized 
by plaintiff to receive it, 

The decree of the lower Courts is reversed - 
and the plaintiff i is granted a decree ag prayed 
for with costs in both Courts. 

_ Decree’ rerersed, 


i 


: OALOUTTA HIGH COURT. ` 
Misowiiaxwous CIVIL APPHAL NO, 48 or 1912. - 
March 81, 1914. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft, 
HARENDRA NATH MUKERJEE— 

PETITIONE —ÅPPELLANT 


: sg verens 
ARDHENDU KUMAR GANGULY— 
Oprosita Parry—Rwesponpenr. 
Guardians ond Wards Act (VIII of 1890), s. 7 (D, 
47 cl (4)—Appoiniment of guardian—C ondition—Becu- 
rity, akoni oe af appeal, cee 7 


4 
. 
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Where a District Judge appoints a guardian of the 
property of an infant on condition that he furnishes 


security to a certain extent, the order is made not ` 


under section 34 of the Guardians and Wards Act but 
under sub-section (1) of section 7; and such order is 
appealable under clause (4) of section 47 of the Aot 

As soourity is required only to 
practices, the amount is sufficient 
able protection against them which eae time to” be 
oarried out. 

Mahamaya Debi Ohowdhurani v. Gangamoyi Debi 
1 0. L. J. 180, followed. 


Appeal from the order of the Additional 


District Judge of Aiek tegane, dated 
January 15th, 1912. ` 

Babu Datis Ohandra Mukerjes, for the 
Appellant. 


Babus Dwarka Nath Ohakravarty ‘and Kak 
Kinkar Chakravarty, for the Resporfdent. ` 


JUDGMENT.—This appeal is directed 
against an order for the appointment of a 
guardian of the properties of two infants on 
certain conditions, as to security. The only 
ground on which the order is assailed js that 
the amount of security demanded is excessive. 

A preliminary objection has been taken to 
the competency of the appeal on the ground 
that the order must be deemed to have been 
made under section 84 of the Guardians 
and Wards Act and is consequently not 
liable to be challenged by way of appeal 
under section 47. In our opinion there is 
no force in this contention. The District 
Judge has-appointed the appellant as guar- 
dian of the property of his two infant step- 
brothers on the condition that he furnishes 
security to the extent of Rs. 80,000. He 
. has appealed against so much of the order 
as directs him to furnish security to the 
extent mentioned. The order has been made 


under section 7'of the Guardians and Wards - 


‘Act, which isin the widest possible terms 
and. entitles the Court to impose such con- 
ditions as may be necessary for the protection 
of the person or property of .the infant. 
Bection 34 has obviously no application. 
That section merely defines the obligations 
- of the guardian of property appointed or 
declared by the Court. Olanse (a) provides 
that such a guardian, if required by the 
Court; shall gives bond in the prescribed 
form. Olauses (b), (co) and (d) similarly 
make it--obligntory on the guardian, if 
required by the Oourt, to deliver hik acoounts 
and to pay the balance in his hands into 
Court. Section 86- deals with the contin- 
e 


/ 


gency where the guardian has not . given the 4 
in clause (a) of section - 


hond as mentioned 
34; and section 45 similarly provides for the 
contingency where s guardian hes not 
carried ont the order’ of “the Oourt under 
clauses (b), (c) and (d) of section 34. It ia 
plain that the conditional order in this case 
for the appointment of the appellant as 

was and could only have been made 
under sub-section (1) ‘of section 7, and such 
order, it/cannot be disputed, is appealable 
under clause (4) of section 47. The appeal 
is clearly competent. 


As regards the amount of security the ` 


District Judge has found that the income 
of the immoveable properties and the 


Government securities which on partition. 


have been allotted to the share of the infants 
is about Re. 2,000 amonth. But he has 
directed the guardian to furnish security to 
the extent of Rs. 30,000. This amount is 
plainly excessive. As the 
have to render accounts every six months, 
the estate of the infants “will be amply pro- 
tected if seourity is taken to the extent of 
Rs. 15,000. Tt was pointed ont by this Cotrt 
in the case of Mahamaya. Debi Ohowdhurans 
v. Gangamoys Debt Ohow Thurans (1), that as 
security isrequired only to guard against mal- 
practices, the amount is sufficient if it affords 


reasonable -protection against malpractices . 


which require time to be carried out. 

The result is that this appeal is allowed, 
and the order of the Court below varied i in 
the manner following, namely, 
appellant will be required to furnish security 
to the extent of Ra. 15,000. instead of 
Re. 30,000 as ordered by the Court below. 
The propriety of the order in so far as it 
directs that all Government papers and other 
securities be deposited with the Bank of 
Bengal in the name of the minors has not 
been called in question before us and will 
stand. There will be no order for costs, ° 

Appeal’ allowed; Order varied. 

(D) 10. L. J. 180. 
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MADRAS HIGH COURT. 
Sucowp Orvir, Apprat No. 2299 oF 1912. 
March 12, 1914. 
` Present:—-Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
SARIPAK A CHINA MAHADEVA 
VAZULU AND oTHwns—PLantivrs—- 
- APPELLANTS 
FA WOTsus 
MUTHURA SURYAPRAKASAM— 


_ DEFRNDANT——RESPONDEXT. 
Hundu Law-—Spittual affice—Monopoly to officiate 


as Purohit—Pudle Polity—-Hereditary right in spiri- 


4 recogniso 
, hereditary right in spiritual office, the right to hold 


tual office—Mortgage or lease of office of Purohit— 
Purohit of tndafmite class qf people—Eight to engage 
different Purohit. 

Per Sadasiva Iyer, J—A monopoly to officiate as 
Purohit should not be by Oonrts and it is 
against public policy to allow such a claim. 

Valesuara Iyer v. Muthukrishna Ayas, D Ind. Oas. 
686; 21 M. L.-J. 67; 9 M. L. T. 288, followed. 
~ The right to exclude other people from following a 
legitimate calling cannot be countenanoed by Oourta. 

Sadagopachariar v. Krishnamoorth Rao, 11 0. W. N. 
585 at p. 500, BM. L. T. 204 4 A L.J. 383 5 OL 


J. 606, 17 M. L. J. 240, 9 Bom. L R. 668; 30 M. 185; 


30 L A 88 (P. 0.), followed. 

It is contrary to the Hindn Law to any 
such an office depending upon requisite qualifications 

Dwa ka Nath Musser v. Ram Protap Mirasei, 10 Ind. 
Oas. 41,18 0. L. J. 440 at pp. 451 to 453; 160. Y.N. 
847, followed. 

But that rule does not apply to offlces attached to 
temples, mosques, sto. 

Tma Oharyalu v. Ramanuja Oharysis, 17 M. L, 
J. 408; Bhashigkar v. Thathachariar, 7 Ind. 

30 AF, L. J. 680; (1010) M. W. N. 804 8 M. L. T: 187, 
referred to 

The office of Purohit should not be recognised as an 
ele sen: any body to claim an exclusive pri- 

or monopoly, and a sale or lease of such office 
Thood not be recognised. 

Per Seshagiri Atyar, J.—A person who has been 
engaging the services of a particular Purohit for a 
number of years, cannot be restrained from availing 
himself of the servicos of othors. 

Ramabristna y Ranga, TM 424, followed. 

Where the only evidence of an agresment to pay a 
share of the fees collected was an agreement for tro 
yoars only, an obligation to pay such share for all yoars 
te come could not be 

“Per Osriam —A right to officiate aga Purohit to an 
indefinite class cannot bs recognized by erie’ nor 
is such right one that œn be mortgaged or leased \ 


Second appeal against the decree of the” 


Oourt of the Temporary Subordinate Judge of 
Visagapatam, in Appeal Suit No. 581 of 1911, 
preferred against that of the District Munsif 
of Parvathipuram, in Original Suit. No. 147 


‘of 1910. ° 


Mr. M. Patanjili Sastri, tor Mr, P. Narayana 
Moorthy, for the Appellanta. £ 


Oas 148;, 
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Mr. V. Ramesam, for the Hon’ble Mr. B. 
N. Sarma, for the Respondent. 
JUDGMENT. 

SADASIYA Arran, J.—Plaintiffs are the 
appellants. In the plaint they state that 
they are entitled to the hereditary Purohitship 
of all the villages in the Chemudu Zemin- 
dari and that they alone are entitled to 
officiate as Purohits at the ceremonies per- 
formed by the Ohemudu Zemindars and 
also for the people in the villages in the 
semindai. They further allege that accord- 
ing to mamool, they employed defendant to 
perform ceremonies in those villages on his 
agrecing to pay them Rs: 12 a year and that 
he has not paid Rs. 12 due for Plavanga 
suit wes brought to 
recover that amonnt. au ` 

The lower Appellate Court found that 
there wos no contract between the plaintiffs 


and the defendant for the year Plavanga and ` 


that, therefore, the suit pught to be dismissed, 
I do not wish to base my judgment upon this 
finding of fact, as I am strongly against the 
recognition of an office which conld give rise 
to an exclusive right to officiate as Purohit 
for a particnlar person or in a particular 
village or villages, especially, a right. which 
can be enforced in Oourts of law. I adopt 
the’ arguments of the learned . Advocate- 
General as reported at page 68 in Valeswara 
Iyer v. Muthukrishna Atyor (1); and I 
hold that a monopoly to officiate as Purohit 
should not be recognised by Courts and that 
it is against public policy to allow any such 
claim. One of the lawfnl occupations of a 
Brahman is officiating as priest for others 
and receiving whatever is freely and volun- 
tarily given after such priestly office is 
perforthed. But there is no authority in the 
Shastras for the view that the occupation 
carries with it the right to put the duties 
on the’ shoulders of a third person while 
receiving a portion of the remuneration given 


for the performance of tho duties. That a- 


custom to claim a monopoly to pursne any 


occupation which is reasonable atone time . 


may become unreasonable at-another time 
has also been suggested by Lord Macnaughten 
inthe course of the arguments before the 
Privy Council in the case of Sadagopachariar v. 
Krishnamoorthy Rao (2). The right to 

{3 9 Ind. Oas “686; 31 M. L. J. ty 9M. L. T. 288. 


11 0. W. N. 585 at p. BO; 2 M. L. T. 204 4 A. 
L. J. 888, 5 0. L J. 566, 1 "H: L. J, 240, 9 Bom. L. B. 
668; 80 M, 185; 30 L A, 93. ` . 


e 
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exclude other people’ from following 5 
legitimate calling or profession (the calling 
of Purohitship being open to all Brahmins), 
cannot be countenanced by Courts. There 
can be no individual property in any such - 
common calling, though, of course, the 
following of that calling by the plaintiff as 
an individual can give rise to rights in him 
as against those who have entered into 
contracts and obtained benefits from the 
exercise of that calling by the plaintiff. 

The plaintiffs in this case not only claim 
the office but they clhim:it as an hereditary 
office. In Phatmabi v. Haji Abdulla Musa 
Sat (3), I have ventured to state that a 
claim to succeed by hereditary right to any 
office, especially to an office involving 
spiritual ministrations, should be looked 
upon with strong disfavour by Courte. I 
also hold that itis contrary to the Hindu“ 
Shastras to recognise any such hereditary 
right in a spiritual office, the right-to hold 
such an office depending on the requisite 
spiritual qualifications. In Dwarka Nath 


„Misser v. Ram Protap Misser (4), Mr. Justice 


Mookerjee has advanced cogent argumenta 
for the position that, thongh when an office 
is attached to an idol or some other image 
of the deity, it may-be recognised by Oourta, 
an exclusive right to perform religious 
ceremoniéa for pilgrims or to officiate as 
priesta for pilgrims or other ill-defined 
class of persons -annot be recognised by 
Courts so as to entitle the plaintiffs (the- 
alleged holders of that right) to maintain, 
suits for the voluntary offerings which are 
given by those who obtain spiritual minis- 
trations at certain T'heerthams or places. The 
oases quoted by the appellants’ learned Vakil, 
namely, Bheema Oharynlu v. Ramanuja Oharyslu 
(5), Bashiakar v. Thathacharier (6), and the 
case in Civil Revision Petition No. 852. of 
1909, related to offices attached to a temple or 
g mosque and those decisions throw no light 
on the decision of the question now in dispute. 

No doubt, in Bombay, the exclusive ‘rights 
to officiate asa Purohit for certain families or 
in certain villages have been recognized by 
the Courta as entitling the holders thereof 
to bri suits to establish the said rights 

(8) 21 Ind, Ons. 96% 14M. L. T. 568 (1914) M. W. 
N 78: 28 M. L. J. 118. 

(4) 10 Ind. re 0. L. J. 440.at pp. 451 to 


Sa 


. 403. 
1 20 ME. Ta een sinew 


and to claim emoluments wrongly received 
by the defendants, though the emoluments 
were in the nature of voluntary, offerings, and 
even to enjoin the spiritual clients, so to Bay, 
from resorting .to religions wministrations 
from other than tHe holders of the Purohit 
office. Probably it is too late in Bombay to 
go back from the long set of precedenta 
which, have- been established recognising 
such rights. But aa I said before; my mind 
is_clear on the point that the Purohit offise 
should not be recognised as an office entitling 
any body to claim an exclusive privilege or 
monopoly to give spiritual- ministrations to 
particilar clienta or for the recovery of the 


emoluments of which a suit will lie in a- 


Civil Court, unless, of course, the spiritual 
ministrations, had been already given by 
the plaintiff to a defined client in con- 
sideration of the promise of a pecuniary 
reward. The sale or lease or mortgage of 
any such office or exclusive right should 
not be’ recognised as itis opposed to the 
Hindu religion and also to public policy. 


In the result, I dismiss the second appeal - 


with coste. 

Swsnacrer Arran, J.—I agree in the con- 
clusion at which my. learned brother has 
arrived.. The discussion before us in this 
case is not sufficient to warrant the cof- 
clusion that the right to lease the privilege 
of ministering to clients‘ on religions odca- 
sions is opposed to public policy and I do 
not base my judgment on that ground. The 
Subordinate Judge finds that the plaintiffs 


care the hereditary Purohita of the village in 


qtestion. That finding imports nothing 
more than this that the people in the village 
are in the habit of asking the aid of the 
plaintiffs for spiritual ministrations.. It has 
been held in this Court a quarter of a cen- 
tury ago that a person who has been in the 
habit of engaging the: services of a particylar 
‘Purohit for a number, of years cannot be 
ee from: availing himself of the 

-òf. others [See Ramakrisina v. 
Tanga a (8) | That decision has been followed 
ever since. See Vi Iyer v. Muthu- 
krishna Iyer (1),- and the cases quoted 
by the learned Vakils for both sides in this 
caso. I do not think that it can be said 
that Purdhitam iy'no office at” all, that it is 
hereditary and that itis immoveable pro- 
perty which can be leased, There is g 


(1) TM, 4% 
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shorter ground upon which-the second appeal 
can be disposed of. The plaintiffs have 
failed to prove that there was any ngres- 
ment by the defendants to pay the plaintiffs 

any portion of the moneys paid to them for 
an religious services rendered by them. 
The Subordinate Judge finds that the written 
contract for two years is not sufficient to 
‘enable him to infer that the'defendanta for 
all time to come contracted to pay them a 
share of the fees collected. I see no reason 
to differ from him in this conclusion. I_agree 
with him and dismiss the second appeal with 


Appeal dismessed. 


ALLAHABAD HIGH COURT. 
Exzovrios Sroonp Apprat No. 1545 or 1918. 
May 19, 1914. , 
Present:—Mr. Justice Piggott. `- 
PARSOTTAM DAS AND oTHHES— 
DworFe-HOLDER@—APPELLANTS 
voraus 4 
. KESHO SARAN AND OTHERS—-JUDONENT- 
DRBTORS——REESPONDENTS. 

Kaecution—Kacoution Court cannot go behind decres 
—Adjowrnament—Disoretion_of Court—Interforence in 
second appeal—Civit Procedure Code (Act F of 1908), 
'O. XVII, r. 1. 

The Gourt executing a decree cannot go behind tho 

3 sation of renting or refusing an adjourn. 

Wa the gronn: party is not ready with 

evidence which he desires to produce, is one essentially 

for the disoretion of the Court conceinod, a discretion 

to be exercised judiclally upon a fair considerstion of 

ties the party In question has had, of 

his evidence ready in time and the reasons 

Biyen him for haring ed to do so. It is im- 

possible fora Qourt of second aeppoal to interfere 
wiih the exercise of such distretion. 

Execution second appeal against o 
degision of the District dadge of Moradabad, 
‘dated June 5, 1918. , 

Mr. 8. K. Dar, tor the EE 

Mr. Hariban« Sahas, for the Respondents. 

JUDGMENT.—This is a second appsal by 
the decree-holder in am, execution case. The 
somewhat complicated . facta out of which 
this appeal arises have been fully lajd before 
me, but I do not think it necessary to enter 
“into them if detail. The essential point in 
-jasue is a simple ons. ` The jadgment-debtors- 
. objectors, Kesho Saran and Raghunath Saran, 

«are bound by a-decree under wich oe are 


. 
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liable only to the extent of any property 
which may have some to them by inheritance 


fromone Musammat Puran Deiaathe stridhan ` 


of that lady. Execution of the decree was 
sought by arrest of the person of the judgment- 
debtor, Kesho Saran. When confronted with 
the terms of the detree the decres-holders 
pleaded that certain property, the simdhan of 


" Musammat Puran Dei, had come into the pos- 


session of Kesho Saran by inheritance from 
her and has been sold away by him, that be has 
notaccounted for the proceeds and is, theréfore, 
personally liable under the decree ‘and sub- 
ject to arrest in execution thereof. Both the 
Courts below have simply found that it was 
not proved that any property, the stridhan of 
Musammat Puran Dei, descended to the 
judgment-debtors-objectors. The grounds 
taken in the memorandum of the second 


* appeal to this Cogrt are various but the casé, 


has not been argued preciesly on the basis 


, 


of those pleas. Asa matter of ‘fact three ` 


points have bean taken. 
the judgment-debtors-objectors are estopped 
from denying their personal liability under 
the decree. The real point of this plea, 
when considered with reference to the antece- 
dent facts, is that the decree-holders consider 
themselves very badly treated by the limita- 
tion imposed on the Lability of these particu- 
lar judgment-debtora, under the terms of the 
decree as passed. The suit was one for 
contribution, and it was .compromised by 
some of the defendants but not by others, 
The present objectors were among those who 
compromised. The terms of the compromise 
have been read to me, and on the face of it 
the document implies that the defendants 
who entered into it were prepared to ‘accept 


` personal liability for the sum of money: which 
. they declared themselves willing to pay. 


It is impossible however, dealing with the 
matter on the execution aide, to go back into 
the history of the case and to discover why 
the Court which passed the decree saw fit to 
limit the liability of all the judgment-debtors 
alike to the property derived by them from 
Musammat Puran Dei. ' No admission em- 
bodied in the petition of, compromise can estop 
the judgment-debtors from saying that the 
decree does not impose a personal hability on 
them. The representation made by them 
in the petition of tompromise at most 
amounts to this, that they were prepared 
to accept w decree imposing f personal 


The first ia that’ 


v 
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liability. If it be taken that the present 
“ decree-holders were thereby induced to 
believe that those judgment-debtora were 
prepared to accept such a lisbility, -it only 
becomes the more surprising that. they 
should have acquiesced in a decree bub- 
sequently péssed which imposes. no such 


liability. The long and the short of the 


‘matter is that the quarrel of the decree- 
holders is with the decree itself, and that 
they can get no relief against that decree 
in the execution department. 

The second point taken ‘is that the 
finding of the Oourts below that no pro- 
perty: waa shown to have belonged to 
Musammat Puran Dei as her stridhan, ‘or 
to have passed from her to the judgment- 
debtors-objectors, has been arrived at upon 
a misapplication of the burden of proof. 
In reality all that the lower Appellate 
Court has said is that there is no presump- 
tion in law, one way or the other, as to 
the nature of property found to be in the 
hands of a Hindu widow. The present 
appellants hold a decree which gives them 
certain rights'’ against the respondente, 
subject toa condition; that condition being 
that some property, at one time the stri- 
dhan of Musammai Puran Dei, 
shown to have passed by inheritance. to 
these respondents.. Obviously, the burden 
of proof lies in the first instance on. the 
appellants to satisty the Oourt that the 
‘condition, subject to which they are entitled 
to anything at all from the ‘respondents, 
has been fulfilled. “The'only evidence of 
the point consists of a statement by the 
reapondent, Kesho Saran. That statement | 
contains assertions mutually inconsistent, 
and it has been pressed upon me on behalf 
of the appellants that one or two state- 
ments made by Kesho Saran are such as 
would justify a presumption that a certain 
item of property, vis., certain mortgagee 
rights, which at one .time belonged to 
Musammat Puran Dei and snbsequently be- 


must be’ 
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end lno the satme made by Kesho 
Saran. The appellants. are really asking 
me to re-consider 
relative importance of various assertions 
made by him. I am not prepared to hold 
that sufficient canse has’ been 
interference with this 
appeal. 

The third point taken before me on ‘behalf 
of the appellants is that certain evidence, 
vis., a copy of a jndgment not inter partes 
was wrongly excluded by the Court of first 


finding in second 


“instance. What I find “on an examination 


of the record is that, at a certain stage 

of the in the Court of first 
instance, the deoree-holder asked for an 
adjournment, on the ground that some witnesses 
of. his (no details given) were not present, 
and that he desired time to enable him 
to produce certain copies of. certain jndg- 
ments. The, case, thefefore, is not one of 
evidence tendered and rejected, but of a 
refusal by the Court to exercise its power 
of adjourning the case in order to give a 
party an opportunity of producing evidence 
which he had nôt got ready at the proper 
The question was raised in the Court 
of first appeal, but I do not find that it 
was discussed in the judgment of that 
Court. The question’ of granting or refus- 
ing an adjournment an the ground that a 
party is not ready with, evidence which 
he desires to produce is one essentially for 
the discretion of the Court concerned, a 
discretion to bé exercised judicially upon 
a fair consideration of the opportunities 
the party in question has had of getting 
his evidence ready in time and the reasons 


“given by him for-having failed to do-so. 


It is impossible for a Oourt of second ap- 
peal tp interefere with the exercise of such 
discretion. This appeal, therefore, fails and 
I dismiss it with costa, including foes - oR 
the higher scale. 

Appeal dismissed, 


longed to the respondents slong with other | 


persons, were in the hands of Puran Dei 
as her siridhan. If I were sitting as a 
Court of first appeal to consider the effect 


of these admissions, I might have something’ ` 


further to assy on the point. Those 
admissions, however, were present to the mind 
of the learned District Judge, and he has 


recorded hig findiug after folly considering | 


his opinion. as to the. 


shown* for. 


. 
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OALOUTTA HIGH COURT. 
SmooxD Orvin APPEAL No. 22 or 1912. ° 
April 8, 1914. : 
Prosent:—Sir Lawrence Jenkins, KT. 
Chief Justice, and Mr. Justice N. R. é 
: Chatterjes. 


` GANGA DHAR MURADI anv axotaen— 


PLAIRTIFPS— APPELLANTS -> 


= cereus - 
BANABASHI PADIHARI'AND OTRER8— 


DIFANDANTS—-RBSPONDENTS: 

Civil Probedurs Code (Act V of 1908), O. XLI, r. 83 
—Ovwrt 1 porer— Iste: ference, extent of—Discretion. | ` 
The words of rule 88 of Order XLI of the Oivil 
Procedure Code are-widely expressed, but they must 
be applied with discretion. No hard and fast 
rule can be laid down but ordinarily the power 
contained in the rule should be limited to those- 
cases where, as the result of the Appellate Court’s : 
interference with the decree m favour of the 
appellant, further intorference is required in order 
to adjust the rights of the parties im socordance 


.. With justice, oquity and good conscience. 


In a suit for possession the first Oourt granted the 
plaintiff e decree for possession against ‘defendant 


| No. 6 and directed payment of salami br defendanta 


Nos.. to 5. The plaintiff a ed with the result 
that the Appellate Court, so far from modifying the 
decree of the first Court in his favour, deprived him 
of what had been awarded to him, though no oroas- 
appeal or cross-objection had been filed by any of the 
defendants: 


Held, that the proper order for the lower Appellate 
Court to have made srould have boon to dieman the 
appeal, and that the deoroe actually made was beyond . 
the legitimate scope of rulo 33. 


Appeal from the decree of the District 
Judge of Cuttack, dated September 18th, 1911, 
modifying that of the Firat Munsif of Puri, 
dated July 80th, 1910. 

Babus Mohendra Nath Roy and Manmotha 
Nath Roy, for the Appellants. 

Babu Ganr Ohandra Pal, for the Respond- 


ents, 
k _ JUDGMENT. ; 
Jaxxors O. J.This is an appeal from the 


eDistrict Judge of Cuttack in a suit bronght to 


recover possession of certain properties, 

The Judge of the first Court granted the 
plaintiff a decree for possession against - 
No. 6 and directed payment of 
salami by defendanta’Nos. lto5. The plaintiff 
appealed with the result that the Appellate 
Court so far from modifying the decree 
of the first Court in his favour, deprived 
him of what had been awarded to him though 
no cross-appeal or cross-objection had been 
filed by any of the defendants. The result 
then is that the appellant by reason of his 
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appeal is ina much worse position than he 
was before he preferred his appeal. $ 
It is argued that the decree of the lower 


” Appellate Court ia justfed by rule 33 of Order 


XLI. There is no doubt thatthe words of 
that rule are widely expreased, but they must 
be applied with discretion. F 

Tn this case the proper order for the 
lower Appellate Court: to have made on its’ 
findings would have been to dismiss the 
appeal. This would not have necessitated any 
further order and I hold that the decree 
actually made was beyond the legitimate 
scope of the rule.. No hard and fast role can 
be laid down, but [think it may be fairly” 
raid that ordinarily the power contained in ` 
rule 33 should be limited to those cases where, 
as the result of the Appellate Court’s interfer- 
ence _with the decree in favour of the appel- 
lants, further interference is required in order 
to adjust the rights of the parties in accordance 
with justice, equity and good, conscience. 

In this case I have no donbt that the power 
should not have been exercised as it was. 

Therefore, we must set aside the dearee of 
the lower Appellate Court and restore the 
decree of the Munzif. z 

‘Each party will bear his own coste of this 

Court and of the lower Appellate Court. 

N. CHATTERIRA, J.—I agree. 

. Decree of firs Court restored. , 
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CALOUTTA HIGH COURT. | 
Smoonp Orvii, Apparat No. 26 ov 1912. 
March 31, 1914. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
KHULNA LOAN COMPANY LIMITED— 
Dwrsxpant—A preBLLANtT 
corsus 


JAHIR GOLDAR AND ANOTHER— 


-PraryqTipes—RaspoxDents. 

Compan y—Becretas y—Managing Director, poweis of 
—Grant of permaasnt lease—Principal and agent—Act 
dons by agent in course of employment—Biading upon 
_ piincipal—Prasumption by third party that act 
Managing Director u regular—Specific perf 
agaist Company—Discretion. 

The two-Becretarios and the Managing Director of 
ths dofendant Company agreed to grant to tho plaint- 
ifa a pormanent lease at a oertan premium and 
rent, The premium was peid and the lease engrossed 
and stamped and tendered to the officers of the Oom- 
pany, bat the Managing Director declined to 
oxecute tho document because his act was not ep- 
proved by the Directors. The plaintiffs sued the Com- 
pauy for performance. 

Hsld, (1) that although a Beoretary to a Joint 
Stock Company cannot ordinarily be treated as a4 


> goneralagent of the Company but is prima facie b por- 


sou invested with authority to give effect to the deot- 
sions of the Directors, yet when the terms of the 
agroement wore approved by the Managing Director 
also, it became operative against the Company; 


Nowlande v. National Employer's Accident Associ- 
aton, 564 L. J Q B. 428; 68 L. T. £42, 40 J. P. 628 
and Barnsti v. South London Pramiwways Co, 18 Q. B. 
D. 815; 56 L. J. Q. B. 452; 57 L. T 436, 35 W. R 640, 
referred to. 

(2) that tho grant of a permanent lease would be 
clearly within the scope of the apperent authority of 
the Managing Director, 


Western Bank of Scoland v. Addis, (1867) 1 H. 
L. (80.) 145, Bsid y Rigby, (1894) 2 Q B. 40; 68 L. 
J. QB. 451; 10.R 230 and Watteas v. Fenwick, (1893) 
1Q B 846,65 R. 148,67 L T. 881, 41 W R222; 56 
J. P. 889, referred to. 

(3) that every act done by an agent in the courso 
of his employmont on behalf of ths principal and 
within the de ai scope of his authority binds the 
principal, unless the agent is in fact unauthorized to 
do the particular act and the person dealing with him 
has noticed that in doing such act he is seoeoding 
his authority, 

(4) that the plaintiffs were ontitled to presume 
that the Managing Director had acted regularly with- 
În the soopa of his authority and in the manner pro- 
vided in the Articles of Association. 

Bai gate v. Shorts idge, (1855) 5 H. L. O. 297; 101 R.B. 
168, 24 L.J. Oh. 457; 3 Eq. B. 606;3 W. B. 428; 140 Eng. 
Bep. 927; Montreal and St. Lawe: ence Light and Power Oo. 
v. Robert, (1008) A. O. 106, 73 L. J. P.O. 38; 94 L. T 
220, 18 Manson 184, In re Land Oiedut Oo. of Ireland, 
Muparta One-end; Gurasy Co., (1869) 4 Ch. App. 
480; 30 L. J. Oh. 27; 20 T. 641, 17 W. BR 688, 
County of Glowcaster B vy. Radry Merthyr Steam 
and Houss Colliery Co., (1805) 1 Ch. 620; 64 L. J. Oh, 
ae e es 
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451, 12 R. 188; 72 L. T. 375; 43 W. R. 486; 2 Manson 
228; Duck v Tower Galianising Co, (1901) 2 K. B. 
814 70 L. J. K. B 625, 84 L. T. BAT, referred to. 

Aa in this case there was in fact no agreement made 
by any person duly authorized to grant a permanent 
lease on behalf of the ies anes -thong h by reason 
ofthe position of the Managing Director the Oompany - 
might not be free to repudiate and to obtain a cnn- 
collation of the agreement entered into by him—and 


_ the Company never ratified or aoquicsced in the 
“ aot of the Managing Director but repudiated it at 


‘tho eerhest possible opportunity, specifo perform- 
ance cannot be granted against tho Company. 

Harnett v. Yislding, 2 Boh. & Lefroy 549, 9 R R. 88 
and Saresh Chandra Basu v. Hart paya Singh Rai, 5 
Ind Oss. 286; 140 W.N 451; 110. L.J. 846, relied 
upon. 

Appeal from the decree of the Additional, 
Sub-Judge of Khulna, dated March 24th, 1910, 
modifiying that of the Second Munsif of that 
place, dated June 23rd, 1909. 

Babus Mohendra Nath Roy and Brojo Lal 
Chakravarti, for the Appellant. 

Babus Provash Oandra Mitra and Na- 
chindra Prosad Ghose, for the Respondente. 

JUDGMENT.—This appeal is directed 
against a decree ina suit for specifo per- 
formance of a contract to grant a permanent 
lease. The case for the plaintiffs is that the 
defendant Company ~is the owner in posses- 
sion of the disputed land by virtne of pur- 
chase at a" sale for arrears of revenue, that 
the officers of the Gompany agreed to grant 
them a permanent lease for g premium of 
Rs. 787-8 -and an annual rent of Re. 68, that 
out of the premium the plaintiff paid into 
the office of the Company Ra. 600 in cash and 
executed a promissory note for the balance, 
Rs. 147-8, that on the 15th February 1908 
the lease, duly engrossed and stamped, was 
tendered to the officers of the Company, but 
that the Managing Director declined to 
execute the document. The plaintiffs accord- 
ingly ask for: 8 decree for specific perform- 
ance against the Company. The suit as 
originally framed was brought against the 
Managing Director and the two Secretartes, - 
but ultimately the plaint was amended and 
the suit was described as one against the 
Company. The Court of first instance held 
that there was a valid contract, but that | 
the Court in ita diseretion should not speci- 
fically enforce it. The plaintiffs were accord- 
ingly awarded a decree. for recovery of the 
sum roa by way of premium together 
with Rs. 17 as the price of the stamp and 
Bs. 50 as compensation. Upon appeal the 
Subordinate Judge has reversed {his decision, 


‘has exercised the 
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He has held that the Court of first instance 
discretion vested in it 
rather arbitrarily and not in a judicial 
manner and that the plaintiffs are entitled 
to have a lease executed in their favour by 
the Company. The defendant has now pre- 
ferred thia appeal, which involves two sub- 
stantial questions: namely, first was there a 
contract binding. upon the Company P and 
secondly, if théPe was a contract of this 
nature, should the Court in the exercise of its 
discretion grant specific performance of it P 
As regards the firat question it is nocessary 
to state that the negotiations for the per- 
manent lease were carried on by the plaintiffs 
with ono of the Secretaries of the Company, 
who, it is not disputed, had authority to 
grant ordinary agricultural leases without 
the sanction of the Directors.. There was 
Bome controversy in the Court below on the 
question, whèther these negotiations had been 
carried on with the Secretary alone, or whether 
the terma as arranged by him were 
also approved by the Managing Director and 
the second Secretary. In this Court upon 
an examination of the record it transpired 
that the Company had produced one of their 


office-reoords which showed that the terms: 


had been approved by the two Secretaries 
as also by the Managing Director. It is 
consequently needless to discuss at length 
the question whether if the Secretary alone 
had arranged the terms they wonld have 
been. operative as against the Company. 
But it may be observed that, as pointed out 
in the case of Newlands v. National 
Employer's Accident Association (1), a Secre- 


- tary cannot ordinarily be treated as a general 


agent on behalf of the Company. He is, 
on the other hand, prima facie, & person 
invested with authority to give effect to 
thedecisions of the Directors. [ Barnett v. South 


London Tramways Co, (2).] But as in the present: 
-instanoe the terms of settlement with the: 


plaintiffs were approved not merely by the 
Secretaries but also by the Managing Direc- 


tor, there can be no room for doubt that the _ 


agreement would be operstive against the 


Company. The grant ef lease of this des- 


cription would be clearly within the scope 
af the apparent authority of the Managing 
Director. [Western Bank af Scotland 
1 
8 


Sal. J. Q, B. ABS; 58 D. T. sa 40 T. P ara, 
1 . D. 815 68 L. J, Q B. 57 L.T. 
436; 85 W. B. 640. , a i 
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v. Addie (3), Reid v. Rigby (4) and Watteau v.. 
Femoick (5).] It ia well settled that every 
act done by an agent in the course of his 
employment on behalf of the principal and 
within the sapparent scope of his autho- 
rity binds the principal, unless the agent 
is in fact unauthorised todo the particular 


, act and the person dealing with him has 


noticed that in doing such act he is exceeding 
his authority. On this principle it has 
been held that where the Directors of the 
Company, who have power to borrow such 
sums of money on behalf of the Com- 
pany as are authorized by resolution: in 
general meeting, borrow upon a bond under 
seal without the requisite resolution having 
been passed, the Company is liable unless the 
lender had notice of the irregularity. Royal 
British Bank v. Turquand (6), Agar v. The 
Atheneum Life Assurance Society (7). The. 
plaintiffs could not be expected to ascer- 
tain whether the Managing Director, before he 
settled the terms with them, had taken {the 
necessary antecedént steps under the constitu | 
tion of the Company. They would be sntitled 
to presume that he had acted regularly within 
the scope of his anthority and in the manner 
provided in the Articles of Association. 
Bargate v. Shortridge (8); Montreal & St. 
Lawrence Light and Power Oo. v. Robert (9); In 
re Land Oredit Oo. af Ireland, Ew parte Overend, 
Gurney & Oo., (10); County of Gloucester Bank 
v. Rudry Merthyr Steam and Ooal ery Oo. 
(11); Duok v. Tower Galvanising Ov. (12). 
must hold accordingly that the agreement is 
operative against the Oompany, or, in other 
words, that the Company would clearly fail in 
a suit for rescission. 

As regards the second question, it is” 


necessary to state that, as has now tra | 
fia sa B Ara 145. oopan 
1904) 2 Q. B. 40, 68 L. J. Q. B. 451; 10 R. 290 


no 881. 
(5) isos) 1 Q B. 24s, SR 143 87 L. T. 881; Al 


TE (1856) 25 L. J. Q. B. 317;6 EL & Bl. 827; 106 R. 

R. 623; 2 Jur (x. s.) 063. 
AY (1858) 3 O. B. (N. B.) 725,111 R. B. 817; 27 D. J. 
P. O65 4 Jur. (m.a) 211, 6 W. B. 277; 140 Eng. 


ac (1855) 5H. L. 0. 207; 101 B. B. 168, 24 L. J. 

Oh. 457; 3 Eq. R. 805; 3 W. R. 423, 10 Eng. Rep. 914. 

(9) (1908) A. O. 106, 75 L. J. P, O. 33; 94 L. T. 220, 
18 Manson 184 


(10) (1800) 4 Ob. App. 400,3 L. J. Oh. 2% 20 L. 
GD, (1896) 1 Oh. 629; 64 P. J. Oh, “451, 12 B. 1a 


T. 375 48 W. R. 4865 2 Manson 223. 
(12) (1801 2 K. B. 814 70 Le, KB. G26;64 LT. 841, 


T. 
73 L. 


. specific 
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the Managing Director acted only in 
concurrence with the two Secretaries and 
without the authority. of the entire body of 
Directors. While the negotiations with the 
plaintiffs. were in progress, the tenants in 
actual ocoupation of the land also approached 
the Directors and prayed that they might be 


granted a permanent lease. Their application 


was accepted by the Directors on the 22nd 
| February 1908, when they refused to approve 
the terms arranged by the Managing Director 
and the Secretaries with the plaintiffs. The 
plaintiffs lost no time and commenced the 
present litigation on the 28th February 1908. 
The trne position, therefore, is that al- 
though the plaintiffs are entitled to hold the 
Company bound by the actof the Managing 
Director, as a matter of fact his act was not 
confirmed by the entire body of Directors, 
who repudiated the terms as arranged by him 
at the earliest possible opportunity. Con- 
sequently, the plaintiffs are entitled to rely 
on the agreement, not becanse there was in 
fact an agreement made by the officers of the 
Company on its behalf ina duly authorised 
manner, but because the Company is estopped, 
so far as the plaintiffs are concerned, to 


repudiate the act of the Managing Director. . 


Under ‘these circumstances, it has been 
urged on behalf of the Company that the 
Court, in its discretion, shquld refuse 
performance. 
placed upon the observations of Lord Eldon 
in the case of Mortlock v. Buller (13), 
and reference has been made to the well- 


settled principle that the Oourt will not, 


| decree specific performancé where the enforce- 
ment of the decree would compel a breach 
of trust by a person placed in the position 
of a trustee. On the other hand, it has been 
argued that the plaintiffs are entitled to 
a decree for specific performance, becanse 
it would be anomalous to hold that although 
the defendant Company is not entitled to 
repudiate the agreement or to obtain a 
resojasion of it, the Company is still able to 
escape the liability thereunder. Beference 
has been made on behalf of the respondents 
in support of thig position to the cases of 
Bigg v. Strong (14); Ridgway v. Wharton (15) 
18) 10 Venay 202 at 313; 7 R. R. 417, 82 Eng. Rep. 
(14) 8 8m & G. 592, 6 W. R. 586; 107 R. R. 167, 65 

. 788 ? 


P. . 
me Ne H.L.O. 288 at p. 207, 27 L.J.Oh. 46) 5 W.R. 804 
10 Eng. Rep. 4287; 4 Jur, Œ s.) 173. 
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Nembe (16): The 
case of Bigg v. Strong (14) may at 
first sight appear to lend some sup- 
port to the contention of the respondents, 
In that case, a property. was owned jointly 
by a father and his son. The son 
contracted to transfer the entire property 
without authority- from his father. The 
father subsequently discovgged this, but 
he took no steps to repudiate the agreement 
made by his son. The interested transferee 
brought a suit for specific performance both 
against the father and the son. The Oourt 
held that although in so far asthe father 
was concerned, there was no initial agree- 
ment to which he was a party, he had sub-: 
sequently ratified the agreement by the son. 
The Court held in fact that silence on the 
part of the father with full knowledge of 
all the circumstances indicated that he had 
“aoquieeced in the transaction by the son and 
that consequently his position -was precisely 
the same as if he had originally authorised: 
the son to enter into the agreement on his 
behalf. It is plain, consequently, that the 
Court granted specific performance as against 
the father on the basis that the father by ' 
his subsequent conduct had placed himself 
‘in the position he would have occupied - 
if he had expressly authorized the son 
before the contract’ was made. In the case 
before us, the Company has never acquiesced 
in the transaction. On the other hand, the 
Company repudiated the agreement as soon’ 
as it was brought to the knowledge of the 
Directors and the Company actually granted 
a lease to the original tenants. It is further 
worthy of notice that in the case of Bigg v. 
Strong (14) the Court was not invited to 
consider whether under all the circum- 
stances, specific performance should be: 
granted or refused. The cases of Bz v. 
Wharton (15), and „Bromet v. Neville (16) 
are of no assistance to the respondents, as 
the facts and circumstances were essentially “ 
different. The position, consequently, is this. 
There was infact no agreement made by 
any person duly authorised to’ grant a per-- 
manent lease on behalf of the Oompany, 
although by reason of the position of the 
Managing Director the Company might not 
be free to repudiate and to obtain a cancel: - 
lation of the agreement entered into by him.. 


(18) (1900) 68 Solicitor’s Journal 821. 
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The Company has never ratified or agquiesced 
in the act of the Managing Director. The 
Company has, on the other hand, repudiated 
„his act, at the earliest possible opportunity. 
Should the Court, under the circumstances, 
grant specific performance against the Com- 
pany P It has further not been shown that 
the plaintiffs would be really prejudiced if 
specific perforwance were refused, .as might 
possibly have been the case if they had 
obtained poaseasion on the basis of the 
agreement and had altered. their position 
on the faith thereof. On the other hand, 


the effect of a decree for specific performance í 


would be to enforce upon the Company a contract 
which had not been made by a duly anthoris- 
ed officer and which had been repudiated by 
the Directors at the earliest possible oppor- 
tunity. The 'cases of Harnett v, Yeilding (17) 
and Saresh Ohandra Bass v. Hari Dayal 


Singh Rai (18) amply indicate that the Court” 


will be slow to decree specific performance 
in a case of this description. We must add, 
however; that we are not impressed by the 
reason principally assigned by the appellant 
for refusal ' of specific performance, namely, 
possible hardship to the original tenants to 
whom the company has already. granted a 
permanent lease. It is plain that they were- 
aware of the negotiations with the plaintiffs and 
as they have taken w lease from ‘the Company 
with full knowledge of the antécedent agree- 
ment, they cannot justly. complain of any 
possible hardship. Thomas v.Dering (19); De 
Cordova v. De Cordova (20). 

We must, consequently, hold upon the 
second point that specific performance should 
be refused. 

. The’ plaintiffs are clearly entitled to a 
refund of the money they have peid Rs. 600, 
on account of premium, with interest thereon 
Re. 450 at the rate of 12 per cent. per 
| anpum from January 1908 +o the date of this 
judgment. The plaintiffs are also entitled 
to the value of the stamp Rs, 17. There will 
consequently be a decree in favour of the 
plaintiffs for Bs. 1,067, which will carry 
interest at 6 per capt. perannum from 
this, date to the date of realisation. The 


n 2 Boh. and Lefn 649, OR. R. 08 4 
5 Ind: Cas, 236, 11 O. L. J. 246, 14 O. W. N. 
$ 


ott 
- (19) 1 Kean 7205 6 L. J. Oh. (x. 8.) 267; 1 Jur, 
(0. 8.) 427; 48 Eng. Rep. 488. 

(20) 4 App Oas 002; 41 L. T. 48. 
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plaintiffs will also have full costs- both in 
the Court of first instance and in the Court 
of appeal below together with the usual 
interest thereon. “Each party will. pay his 
own costa of this appeal. The result is 
that this appeal is allowed, the decree of 
the Subordinate Judge set aside and a decree 
made in favour of the plaintiffs in the terms 


mentioned. 
f Appeal allowed. 


| PUNJAB CHIEF COURT. 
Frast Orvin Appwan No. 918 or 1909. 
November 3, 1913. 
Prasent:—Sir Arthur Reid, Kr., Chief 
Judge, and Mr. Justice Beadon. 
BHAGAT SINGH—Derrypaxt— 
APPELLANT 


TOTSUs 
SHER SINGH arD Sree grr er 
RHAPONDENT 
Inmutation Act (IX of 1908), Boh L Art. 14)—Suit by 
reversionsrs for possession of devised land after doath of 


«donor's widow—Necessary plea pot taken in former 


suit, to be taken to have been adjudicated upon. 

One B gifted his ancestral land to his daughter ın 
1887. He died in 1894 The reversioners in the same 
year sted fora declaration thata gift of another 
portion of the land to B's daughter's son would not - 
affect their rights, and obtained a decree. B's 
widow died in 1908. The reversioners then sued B's 
daughter's son for possession of the devised land of 
which he was in possession as donee from B De- 
fendant pleaded khana-damads of his father, though 
this plea was not pressed in the previous suit, 

Held, (1) that the ho siit waa governed by Article 141 
pf the Indian Limitation Act and was within time; 

(2) that inasmuch as the plea of khana-damads 
would, if established, have been a complete answor to ' 
the former suit, it must be treated as having been 
adjudicated upon against the defendant. , 

First appeal from the decree of the 
District Judge, Hoshiarpur, dated the 5th 
July 1909, decreeing claim in part. 

Lala Lajpat Rat, for the Appellant. ` 

The Hon'ble Mr. Skadi Lai, R. B., for the 
Respondents. 

JUDGMENT.—This is a suit by 
reversioners for possession of ancestral land, 
owned by one Baisakha Singh, against 
Bhagat Singh, son of Baisakha Singh's 
daughter, who was in possession: as donee 
of Baisakha Singh. February the 168th, 
1887, is the date the alleged gift. 
Baisakha Singh died on the 8th of March 
1894, his widow, Musammat Atrg, died on 
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the 7th of November 1908, and this suit was 
instituted on the 19th of December 1908. 

The first question for. consideration is 
whother the suit was within time, t.8., 
whether it was governed by Article 141 of 
the Limitation Act or by the Punjab Limi- 
tation (Ancestral Land Alienation) Act 
of 1900. Sahib Dad xv. Rahmat (1), 
Miran Bakhsh v. Ahmad (2) and Kahtate 
Ram v. Gulab Khan (3) are authorities for 
holding that Article 141 applies and that 
the suit, instituted six weeks after the 
widow's death, was within time. Sohnuw v. 
Labha (4) is not on all fours with the 
present case, but Miran Bakhsh v. Ahmad 
(2) was followed in it. 

The next question- for consideration is 
whether the gift was valid against the re- 
versioners. In this suit the plea that the 
appellant’s father was khana-damad of 
Baisakha Singh has been taken, but it was 
not pressed in the suit instituted by the 
reversioners against the appellant and 
Baisakha Singh’s widow in 1894, That 
was a Buit fora declaration that a gift of 
another portion of Baisakha Singh’s proper- 
ty to the appellant would not affect the 
reversioners’ rights. It was decreed bya 
Division Bench of this Court and, inasmuch 
as the ples of khana-damad would, if estab- 
lished, have been a complete answer to the 
suit, it must be treated as having been 
adjudicated on against the appellant. 

On appeal to this Court it was held,_that 
the present appellant had not established a 
custom authorising Baisakha Singh to give 
him the property in suit in the presence of 
the.then plaintiff, whose sons five of the 
present plaintiffs-reapondents are. The 
appellant has signally failed in this suit to 
establish the custom set up, and the suthori- 
ties relied on in support of the oustom are 
notin point. Narain Singh v. Gurmukh 
Singh (5) dealt witha gift to an agnate. 
Hira Singh v. Ram Ditta (6) did indeed 
deal with a gift to a resident son-in-law, 
but was prior to Gujar v. Sham Das (7), in 
which it was held that the burden of 

3 90 P. R. 1004 (F. B.); 68 P. L. B. 1904 

2) 145 P. B. 1907. 

8) 11 Ind. Oss, 892; 88 P. B 1911 (F. B); 190 P. 
L. B. 1911. 

(4) 7 Tad. Osa. 416; 62'P. B. 1010, 98 P. W. R. 


1910; 111 P. L. B. 191 5 
5) 116 P. Bia 
i B. 188 

107 P. TE 1887 (E; Ba. 
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establishing such a custom as ìs here set up 
was on the person who asserted its existence, 
Punnu Khan v. Sandal Khan (8) dealt with 
a gift to  brother’s son by a Muhammadan 
Rajput. The plea that thegiftis valid either 
by custom or by reason of appellant’s father 
having been a khana-damad of Baisakha 
Singh, therefore; failed. The plea that the 
suit faila, because a declaration in respect of 
the gift attacked in it was not included in 
the suit of 1894, also fails. The gift now 
in suit was effected more than six yeara 
before that suit was instituted and 
consequently could not be attacked in that 
suit for a declaration. 

We concur with the Court below in’ 
holding that the oral evidence of acquies- 
cence is worthless. The reversioners obvi- 
viously sued for- a declaration in respect of 
the second gift because Baisakha Singh’s 
action made them realize that immediate 
steps-must be taken and it would not be 
safe to await the widow’s death. We are 
satisfied that the suit is not berred by. 
acquiescence. Roe and Rattigan’s Tribal 
Law (pages 112 and 113), cited for the 
appellant, does not help him. The aliena- 
tions declared therein to be valid were 
alienstions to agnates. Of the additional 
authorities, cited for the appellant in reply 
to the respondent, Gopal Singh v. Kheman 
(9) dealt with a gift of about 40 kanals 
for the maintenance of a step-son who had 
all his life lived in the donors family and 
had for many years worked the land 
and managed the affairs óf the donor. Devi 
Ditta v. Mussammat Hukmi (10) dealt with 
a gift of self-acquired property and of 1/20th 
of the donor’s ancestral property in favour 
of daughters and was based on a special 
provision in the rivaj-t-am of the Sialkot 
District. The record of the present case 
contains no reliable evidence of any services 
rendered by the appellant or his father to 
Bawakha Singh. Falla v. Jawahir Singh 
(11) dealt with a gift toa near agnate who 
is not actually heir of the donor in con- 
sideration - of servic% rendered. These 
authorities obviously do not help the appel- 
lant. 


92 P R. 1904, 12 P. L. B. 1006. 
oja PRI 1889 
85 P R. 1900. 
10) Ind. Ons, 043, 61 P, R, 100 84 P p, B.. 
1069, 15 P. W W. R, 1900 : 


. 
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The further plea that costa of the. whole 
suits should not have been decreed, because 
548 kanals were claimed and the suit was 
defended in respect of 194 kanals 15 marlas 
and half a house only, has, in our opinion, 
no force. The  plaintiff-respondent was 
forced into Court and did not know what the 
defence would be. ; 

The appeal fhils and is dismissed with 
costa, i 

Appeal dismissed. 





OCALOUTTA HIGH COURT. 
MisosuLammous Orviu APPHAL No. 10 or 1914, 
February 16, 1914. 
Present:—Juatice Sir Asntosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
HARI PADU MANDAL--JUDGOMENT-DEBTOR 

` — APPELLANT 


versus 
KARUNAMOYEE DASI—Dronwa-H0LpRaR— 


RESPONDENT. 

Probate wase—Cowts—Decree that costs should come 
out of estate-—Meooxtion of decree-—Hanmer of execution. 

Where a decree in a contested probate. case directa 
that the coats of both parties should be paid ont of the 
estate, and that joint Letters of Administration 
should issue to both the parties: 

Held, that this does not entitle one of the joint 


- administrators to execute the dearee against the other, 


and that the proper course to follow is to sell or mort- 
gage a sufficient portion of the estate in order to pay 
off the costs paid by the parties. 

Appeal from the order of the District Judge 
of 24Pergannahs, dated January 2nd, 1914. 
eo Bipin Bihari Ghose, for the Appel- 

Babu Biraj Mohun Majumdar, for the Re- 
spondent. i 

JUDGMENT.—This appeal is directed 
against an order in execution of a decree in a 
Probate proceeding, and raises a question of 
some novelty. One Iswar Chandra Mandal left 
a Will. After his death his widow Karun- 
namoyee, the respondent in this appeal, applied 
for Letters of Adminggiration with a copy of 
the Will annexed. Her step-son, Hari Padu 
Mandal, the appellant before us, entered 
caveat. Ultimately the widow and the gon 


. Were appointed joint administrators on- the 


30th July 1918, anda decree was drawn up 
to the following effect: “It is ordered that 


-Letters of Administration with a copy of the 
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Will annexed do issue to Karunnamoyee Dassi 
and Hari Pada Mandal jointlyas agreed 
between the parties; and it is further ordered 
that costs of both the parties do come out of 
the estate.” In the schedule attached to this 
decrees, the costa incurred by the plaintiff and 
by the defendant were entered as Rs.1,041-11-9 
and Ra. 21-8-6, respectively. The costs 
incurred by the plaintiff, it may be observed, 
included a sum of Rs. 1,017-8 on account of 
stamp duty payable on the probate. In fact 
before the decree was drawn up on the 18th 
July Karunnamoyee had applied to the Court 
for permission to raise a loan of Rs. 1,800 to 
ensble her to pay this stamp duty and to meet 
other necessary expenses. Leave was granted 
to her to mortgage-herhalf share ins parti- 
cular property for Ra. 1,300, repayable within 
one year with interest at Rs. 12 per cent. per 
annum. After she had taken ont Letters of Ad- 
ministration, she applied to the District Judge 
to execute the decree agaist the estate, to en- 
able her to realise the costs which had been 
incurred by her and had been made payable 
out of the estate. Exception was taken by 
the other administrator, Hari Pada Mandal, to 
the effect that relief conld not be had in the 
manner proposed. The Distriet Judge 
overruled the objection on the ground that 
Karunnamoyee slone should not bear the 
whole burden of costs. The present appeal 
is directed against that order. . 
Tt is plain that the parties have entirel, 

misconceived their remedy. The decree 
directed that the costs of both parties should 
be paid out ofthe estate. This does not 
entitle one of the joint administrators to 
execute the, decree against the other. The 
proper course to follow isto sell or mortgage 
a sufficient portion of the estate in order that 
the mortgage executed by Karunnamoyee in 
respect of her half share may be paid up. - 


The result is that the order of the Court 
below is.set aside and in lieu thereof it is 
declared that Karunnamoyve will be at liberty 
with the consent of the District Judge to 
mortgage or sella sufficient portion of the 
estate in order to enable her to repay to the 
mortgagee the sum borrowed, that is, Ra. 1,300 
The appellant, Hari 
Pada Mandal, has expressed his willingness tc 
join in such a mortgage or sole. If he does 
so, the mortgage or sale will take place at the 
instance of both thé administrators. But if he 


e 
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‘refuses tò join in the transaction the respond- 
ent will be at liberty with the consent of the 
District Judge to execute the deed and pay 
the money. Ifa joint application is not 
made, the District Jndge will have the mort- 
gage or sale effected by either of the parties, 
after notice to the other. The District Judge 
‘will also determine how mach of the sum 
covered by the mortgage previonsly execut- 
ed is justly payable ont ofthe estate and 
such portion alone will be repaid by the 
mortgage of the joint property or by the 
gale thereof. There will be no order for 
costa in these proceedings. 
Order « set aside, 


ALLAHABAD HIGH COURT. 
Execution Swooxp Apparat No. 1496 or 1918. 
May 19, 1914. 

Present:—Mr. Justice Piggott. 
BHAJAN LALIL—Dacewa-HoLpaRr— 

APPRILANT 


° versus 
CHEDA LALL—Jopeurwt-pasror— 
RASPONDANT 

Civil Procedure Code (Act V of 1908), 0. XXT, r. 8 
—-Kescution of deoree— payment, whether 
cam save limitation—Mere mention of payment, whether 
amounts to certificate. 

An unoertifled yment or adjustment cannot 
operate to prolong the period of gera for apply- 

-~ing for execution under the Limitation Act, nor oan s 
decree-halder certify payments after his decree has 
become barred. 

Therefore, where a payment, alleged to have been 
mado out of Court, was not formally oertifled under 
Order XXI, rule 2, but was mentioned in the next 
application for execution: 

Held, that this did not amount to certifloate as re- 
quired by the Oode. 

Roshan Singh v. Mata Din, 26 A. 86, A. W. N. 
(1908); 170 Gokul Chand v. Bhika, 28 Ind. Ons. 768, 
12 A. L. J. 387, reforred to, 

Tukaram v, Babaji, 21 B. 122, aieihgulahed. 

Execution second appeal from the decision 
of the Additional Sub-Judge of Moradabad, 
dated the 24th of May 1913. 

Mr. J. M. Banerji, for the Appellant. 

Mr. Ramakant Malviya, for the Respondent. 
JUDGMENT.—This ia a decree-holder’s 
appeal. The decres was passed on July 
lst, 1909. The application for execution waa 
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made on January 24th, 1913, the application 
being on the face of it barred by time. It 
is contended that limitation is saved by a 
payment ont of Oourt of a sum of Rs. 25 
said to have been made by the judgment- 
debtor on November 28rd, 1911. The 
Courts below have held that they are pre- 
cluded by the terms of Order XXT, rule 2, 
clause (8) of the Code of Civil Proce. 
dure, from recognizing this payment. On 
behalf of the appellant reliance is placed 
on various older rulings of this. Court of 
whioh it is sufficient to refer to the case 
of Roshan Singh v. Mata-Din (1). This argu- 
ment overlooks the alteration effected by the 
passing of Act V of 1908. Oomparing 
Order KAT, rule 2 of this Act, with section 


. 258 of the Gode of Oivil Procedure of 1882, 


it is clear thet certain words have beem re- 
moved and othersadded. The former section 
was to the effect that an uncertified payment 
out of Court should not be recognized asa 
payment or adjustment of the decree. The 
present section says that such payment 
shall not be recognised by any Court exe- 
outing the decree. I agree with the opinion 
expressed by Messrs, Ameer Ali and Woodroffe 
in their commentary on the Oode of Civil 
Procedure (Act V of 1908) that it follows 
from this alteration that an uncertified pay- 
ment or adjustment cannot now operate to 
prolong the period of limitation for applying 
for execution under the Limitation Aot.. An 
ingenious suggestion is put forward on behalf 
of the appellant, although I do not find 
thatit is taken in any definite form in the 
memorandum of appeal, that the application 
for execution presented by him on January 


„24th, 1913, is in itaelfan application under 


Order XIX, rule 2 of the Code of Civil Pro- 
cedure, certifying the alleged payment of 
Re. 25. It is suggested that no period of 
limitation has been laid down for he - 
making of such an application by the decree- 
bolder, that consequently the Court executing 
the decree should first of all have allowed 
the decree-holder to certify his payment and 
then have proceeded to recognize it and to 
inquire, if necessary, whether it waa actually 
male. There ig some support for this view 
in the case of Tuka Ram v. Baba} 
(2). That was a case dealing with an 

26 AL 86, A. W, N. (1008), 179. 

(2) 21 B. 122. 
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instalment decree and cannot be quoted 

as an authority for the proposition that a 

decree-holder may certify payments after a 

decree has become time-barred. A similar 

point has been before a Judge of this Court re- 

cently, cide Gokul Chand v. Bhika (8), where 

the decision was against the decree-holder. I 

have no doubt that the Courts below were right 

in holding that this application for execu- 

tion was time-barred under Article 182 of 

the first Schedule to the Indian Limita- 

tion Act ‘(TX of 1908) and that they’ 
were not competent to enter into an in- 

- quiry with regard to the alleged payment of 

Rs. 25, said to have been made on November 

28rd, 1911. i f 
. I dismiss this appeal with -costa including 

foes on the higher soale. 


; Appeal 
(8) 28 Ind. Oas, 753; 12 A. L. J 887. 





OALOUTTA HIGH COURT. 
. Sxoomp OrvrL Appran No. 3366 or 1911. 
January 22, 1914. . 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft, 
ABBAS DHALI AND OTHERA—DRFENDANTS— 
APPRLLANTS 


versus 
MASABDI KARIKAR—Pramrirr— 
RESPONDENT. ` 
| Vendor and 'purchaser—Vendor, if can confer on 
transferees better title than he hi ause of 
action, +f oan be prolonged by transfer of titls—Limita- 
tion Act (IX of 1908), Soh. I, Arts. 186, 142, 144— 
“Vendor”, meaning of, in Art. 138. 

A vendor cannot confer upon his transfereen better 
title than ho himself poasceses. Consoquently a pur- 
chaser at a private sale when the vendor was out of 
possession at the date of male is in no botter position 
than his vendor, and has to bring his suit within the 
same period as would be allowed to his vendor. 

Blikaree Pandah y. Ajoodhya Pershad, 8 W. R. 176, 
rolled upon, g Š 

a of action is not prolonged by mere transfor 
O: h -y 

Prannath Roy Ohowdhury v. Rookea Begam, 7 M. I 
A. 823 at p. 853; 19 Eng Rep. 881; 4 W. R. (P. 0) 37%; 
1 Buth. P. O J. 867; 1 Bar P O. J. 642, followed. 

~ Where thare have been ers by successive 
vendors, who have all bean out of possession, Article 
186 of Schedule I of the Limitation Act, 1908, may well 
be construed so as to molude in the term “vendor” 
the first in the sgries of vendors who was entitled to 
sue for 

In 1808 G conveyed his pro yto K and J but 
continued in possession. In 1600 K and J, who had 
never obtained possoskion, conveyed it to I who siso 
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never obtained possession. In 1904 7 oonveyed the 
“property to the plaintiff who brought this suit in 1910 
-against the defendant who has no title: 
> Held, that neither Article 142 nor 144 of the Limi-, 
tation Act, 1908, appHed, but that Article 186 was 
applicable and that the mit was berred by limitation, 

Appeal from the decree of the Additional ` 
Sub-Judge of Khulna, dated October .30th, 
1911, reversing that of the Third Munsif of 
Satkhira, dated February 20th, 1911. 

Babu Hara Prosad Ohatterjes, for the Ap- 
pellants. 

Babu Satleswar Sen, for the Respondent, 

JUDGMENT.—This appeal by the de- 
fendant in a suit for recovery of possession 
of land raises an important question of 
limitation. For this purpose the facta found 
by the Subordinate Judge may be briefly 
stated. The property originally belonged 
to a man named Gopal. On the 22nd March 
1893 Gopal conveyed the property to two’ 
persons, Krishna and Jadu. Notwithstand- 
ing this transfer, however, Gopal continued . 
in possession of the property. On the 29th 
February 1900,:Krishna and Jadu, who had 
never obtained possession of the property, 
eqnveyed it,;o Ibrahim. Ibrahim also never 
obtained possession and on the 21st March 
1904 conveyed the property to the plaintiff. 
The plaintiff commenced this action on the 
14th March 1910 against the defendant 
who, it has been found, has no- title. The 
Court of first instance dismissed the suit 
as barred by limitation on the ground that 
the plaintiff had no possession within twelve ` 
years of the date of suit. No reference 
was . expressly made to any provision of the 
Limitation Act, but apparently Article 142 
wan applied. It is obvious, however, that 
Article 142 has no application, becanse that 
Article contemplates a suit, for possession 
of immoveable property when the plaintiff, 
while in possession, has been dispossessed 
or has discontinued the pdasession. Upon 
appeal thé Subordinate Judge held that Article 
144 was applicable ahd came to the con- 
clusion that as the defendant had not 
proved adverse posseasion for more than 
12 years, the title of the plaintiff had not 
been extingiushed. It is plain, however, 
that recourse cannot be had to Artiosle 144 
till it has been established that the snit 
is’ not covered by any other provision of the 
Limitation Act. In ong opinion Article 186 _ 
is clearly applicable to the circumstances. 
gf this case; . n 
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Article 186 provides that a suit by 8 
purchaser at a private sale for possession 
of immoveable property sold when the vendor 
was out of possession at the date of the sale 
must be commenced within 12 years from 
the-date when the vendor is first entitled to 
possession. This suit has been bronght 
by a purchaser at a private sale for pos- 


_ session of immoveeble property sold to him ` 


by his vendor who was out of possession 
at the date of the sale and is consequently 
within the scope of Article 186 [Gopal v. 
Krishna Rao (1)]. The question thus arises, 
Has the suit been commenced within twelve 
years from the date when the vendor was 
first entitled to possessionP On behalf of the 
respondent it has been argued that the 
vendor of the plaintiff was firat entitled 
to possession when his title accrued, namely, 
when he acquired title by purchase on the 
21st March 1904. This contention, it may 
be conceded, is supported by the language 
of Article 186 if the words are literally 
taken. This literal interpretation, however, 
defeata the very. object of Article 136, 
which embodies the principle that a pnr- 
chaser 'at a private sale when the vendor 
was out of poasession at the date of sale 
is in no better position than his vendor 


and has to bring his snit within the same 


period as would be allowed to his vendor. 
This doctrine was recognised in the case of 
Bhikaree Pandah v. Ajoodhya Pershad(2) which 
laid down the fundamental principle that a 
vendor cannot confer upon the transferee 
a better title than he himself possesses. 
In the case before us, the vendors of the 
vendor of the plaintiff were bound to sue 
within 12 years from the 22nd March 1898, 
that is, before’ the 22nd March 1905. The 
vendor of the plaintiff could be in no better 


position than his vendors, and was, conse- ' 


quently, bound to sue before the 22nd March 
1905, The plaintiff under his conveyance 
only acquired a title to recover the property 
by a snit instituted before the 22nd March 
1905, and the mere fact that he has pur- 
chased the property doea not give him a 
frash start. As was observed by Lord Kings- 
down in the case of Prannath Roy Uhowdry 
v. Rookea Begum (8) a cause of action is not 
(1) 23 B. 27%, 2 Bom. L. B. 1021. 


(2) 3 W. R. 176. . 
(3) T L T A 328 at p. oe a E D) Ki 
Suth. P. O. J. 867, 1 Bar 7. 64% 10 Eng. Rep. 881 
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prolonged by mere transfer of title. H 
this view were not adopted, the period of 
limitation might be indefinitely extended 
by successive transfers, which could never 
have been the intention of the Legislature. 
In a case like the present, where there 
have been transfers by successive vendors, 


‘who have all been out of possession, Article 


186 may well be construed so as to include 
in the term “vendor” the first in the seriea 
of vendors who was entitled to aneo for 
possession. In this view the suit is clearly 
barred by limitation. è 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and that of the Court of first instance restored 
with costs, both here and in the Court of 


appeal ‘below. 
Appeal allowed. 


MADRAS HIGH COURT. 
Seoonp Civiu Appaat, No. 866 op 1913. 
January 27, 1914. 
Present:—Mr. Justice Miller and 

Mr. Justice Spencer. ` 
IPONNUSWAMY PADAYACHI AND 
AKOTHER—APPBELLANTS 4 


vEereus 
KAROE A AND ANOTH BR-—— 
RusPOND 

Madras Rotates Land Act (1 of 7 1908), e sa. 3(2), KASI 8, 
proviso, 158, 157, 163—Tenant of old waste., 
occupancy right -H g over AA eapiied leases ai 
dale of Estates Land Act coming into force—Liable to be 
evicted in Civil Court—'Acquined’ m Reception to 
8.8 of Estates Land Act, meaning of—Soope of ma. 153, 
157 and 163 emplained. 

Where the plaintiff sues to eject tho defendant, 
who isa tenant of old waste ina Shrotriam village 
holding over under an expired lease of three years 
at the date when the Estates Land Act came into 
force, and it is found that he has no occupancy right 
ın the land - y ° 
- Held, that the defendant is Usable to be evicted ina 
Civil Court. * 

Por Miller, J—When it is found that a tenant 
has no ocoupancy right in a holding ao the 
land is not private land, presum pti is 
that the occupancy right We the fandholder en ether 
by the original grant or by prior or subsequent 
soquisition. - 

The word ‘soquired’ in Exception to section 8 of the 
Estates Land Act does not exolude acquisition by 
surrender or abandonment and a restricted interprota- 
tion ought not to be placed upon it 

Adusumeulli Suryanarayana v. Aochuta Pottanna, 
22 Ind. Cas. 380; 20 M.L,J,00; 15M. ly. 7.268, réferred to, 
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Per Spenosr, J.—The proviso to section 158 of the 
Madras Estates Land Act has the effect of taking the 
osso of non-oocupancy ryot, holding under an oxpired 
leases grantod bofore ths Act, out of the jurisdiction of 
the Collectors’ Court. 

Bection 157 does nob nullify tha viso to 
section 158 and it only prohibita a tenant of old 
wasta baing ejected as such oven if he signsd an 
agreament to quit. 

The words ‘admitted by a Iandholder in posacasion 
of à ryoti land’ in action | 6 ofthe Act moan socept- 
ance by the landholder of any portion of the rent 
fixed for such land. 


~ Recond appeal against the . decree of. the 
District Oourt of South Arcot, in Appeal Suit 
No. 64 of 1912, preferred against that of 
the Oourt of the District Mungit of Vriddha- 
chalam, in Original Suit No. 1840 of 1910. 


Mr. L. A. Govindaraghava Iyer, for the 
Appellant. 

Mr. O. V. Ananthakrishna Iyer, for the 
Respondent. 


| JUDGMENT. 

Micuse, J.—Mr. O. V. Ananthakrishna 
Iyer, Vakil for the lst respondent, does not 
support the view ofthe case taken by the 
District Judge, but argues that the land in 


question is not a part of an estate within ` 


the meaning of the Madras Estates Land 
Act, and contends also, conceding that the 
position of the 2nd defendant is that of a 
ryot of old waste, that by virtue of the pro- 
viso to section 158 of the Madras Estates 
Land Ast the jurisdiction of the Oivil 
Courts is nevertheless not ousted. Mr. L. A. 
Govipdaraghava Iyer, Vakil for the ap- 
pellants, accepting fhe position of his 
clienta as that of a non-occupancy ryot, being 
a ryo of old waste, argues on the 
strength of Ohaganit Atchaparasu v. - Raja 
Yelugots Krisna Yachandrulavaru (1) that 
section 157 nullifies the effect of the 
proviso to section 153 which other- 
wise would, he concedes, be applicable to 
the facta of the case and so would save the 
* jurisdiction of the Oivil Oourt. The Dis. 
trict Judge has not decided the question 
whether the land is or is not’ part of an 
estate and the District Munsif has decided 
that it is part of an estate. I am of 
opinion that on thre facta found and not 
now contested that the 2nd defendant has 
no occupancy: right, the presumption arises 
that the qocupancy right was either granted 
to or sequired by the tnamdar. That pre- 

(1) 19 Ind. Cas, 285; 24 M. L. J. 40% 18 M. L. T. 
m (1918) M. W. N. 878. 
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sumption was the basis of the finding of 
the Subordinate Judge of Tanjore in 
Rajaram Rao v. Sundaram Atyar(2) and, was, 
as I understand the judgment of Sankaran 
Nair, J.,in that case, accepted: in this Court 
as sufficient to attract to the case the er- 
ception to section 6 of the Madras Estates 
Land Act. 


It is argued here on the strength of certain 
cases in Bombay that if we preanme, as wo 
must in this case presume, the original grant 
to have been the grant of the revenue only 
the fact thatthe occupant has no occupancy. 
right is not sufficient to show that the 
tnamdar. has acquired that right. These 
cases do not support that contention. In 
Ramachandra v. YVonkatarao (8) it is said 
that the Sarunjamdar may deal with the 
unocoupied lands and cultivate by himself 
or through tenants not as grantee of the 
soil but for purposes of revenue, and that 


' observation is explained in Ganpatrow Trim- 


bak Patwardhan v. Ganesh Baji Bhat (4) 
as equivalent toa decision that the Saran- 
jamdar may acquire occupancy righta which 
would be unaffected by the resumption of 
the grant. Far from supporting the sappel- 
Janta this latter case supporta the view taken 
by the Subordinate Judge in Rajaram Row 
v.e Sundaram Iyer (2). The other case ia 
Rajya v. Balakrishna Gangadhar (5)-svhere 
it is pointed out at page 420 that lands 
unoccupied at the time of the grant would 
be sheri, that is, as I understand it, private 
land, [vide Ganpat Row v. Ganesh Baji Phat 
(4) ] and if that is so the case ‘doesnot help the 
appellant. It seems to me that these cases 
support the view that when it is found that 
a tenant has no occupancy right in his 


„holding, and the land is not private land, 


the presumption is that the occupancy 
right is in the landholder either by the 
original grant or by prior or subsequent. ac- 
quisition. It is argued thatunderthe exception 
to rection 8 of the Madras Estates land Act, the 
landholder must be shown to have acquired 
the occupancy right in some particular way, but 
I cannot accede to that argument. I agree with 
the view taken upon that point by Spencer, J., 


(2) 8 Ind. Cas. 200; (1910) M. W. N. 500 8 MLL. 


T. BBO. 
-6 B. 696 at p. 608. 
10 B. 112 at p. 117. 
29 B. 415; 7 Bom, L. R. 489, 
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in Adusumulls Suryanarayana v. Aochita 
Potanna (6). It is, I think, an unsafe method 
of, construing the statute to restrict tho 
meaning of the word ‘noguire’ in the ‘ex- 
ception to section 8 merely on the ground 
that in section 6 (2) and for the purposes 
of that section the Legislature does not 
permit the land-holder before the lapse of 
ten years indefeasibly to acquire the occu- 
pancy right in land abandoned or surrender- 
ed. The Exception to section 8 is referred 
to in section 6 (2) and the effect of that 
may be that in construing section 6 (2) we 
shall have to exclude surrender and aban- 
donment from the methods of acquisition by 
which a land-holder may at once acquire 
indefeasibly an occupancy right, but that 
does not appear to me to afford a reason 
for restricting the meaning of the word 
‘acquire’ when the context does not compel 
us to do so. In the present case’ we have 
to take it that the tnam is one to which 
section 8 (2) (d) applies and consequently 
that there is a Knudiyaram right in the 
land. That Kudivaram right must be in 
some one and it is not shown to be in any 
third party: it is ex. concessis not in -the 
2nd defendant and it must, therefore, so 
far as I can see, be in the Jand-holder 
that is, for our purpose in the plaintiff ẹnd 
if we cannot in the circumstances hold 
that it was granted to him along with 
the Melvaram, or that he had it before 
the grant (in either of those cases the 
2nd defendant is out of Court) it follows 
io my mind that he has acquired it since 
the grant. The land is, therefore, not part 
of an estate and it is not contended that 
on the merita the 2nd defendant has any 
claim to remain in possession. 

On this ground, and without deciding the 
other questions, I would dismiss the second 
appeal with costs. 

Spencwr, J.—The first appellant isa tenant 
of old waste in a Shrotriam village within 
one of the meanings of clause 7 of section 
8 of the Madras Estates Land Act, that is, 
he occupies ryots land in respect of which 
before the pasaing of the Act the land- 
holder had obtained a final decree of a 
competent Civil: Court establishing that the 
ryot had no occupancy right. I take the 
words “final decreo’ to mean what the 

(6) 22 Ind. Oas. 839, 26 H. L. J. 99 15 H. L.T. 
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Full Bench in Gorakala Kanakatya v. 
Janardha Padhas (7) decided they meant, 
tis., a decree which hag ceased to be liable 
to -be modified on appeal, and I refer to 
the judgments filed as G series K and L. 

In fact lst appellant’s Plesder does not 
now contend that his client possesses any 
occupancy right. à 

Exhibit O 2 is the counterpart of a lease 
for three years executed by 2nd defendant 
to the land-holder on May 15th, 1905. It 
expired on May 15th, 1908, but on its ex- 
piry, the tenant held over. The Madras 
Estates Land Act came into force on July 
lst, 1908. No right of occupancy accrued 
to him as being in possession at the date 
of the introduction of the Aot by virtue of. 
section 6, because ‘that section especially 
excepts old waste. 

The question is whether the Ist appel- 
lant is liable to be evicted and if so, whether 
the lst reapondent can obtain his remedy 
in a Civil Court. I take it that the Ist 
respondent (plaintiff) whé purchased this 
land under Exhibit A, a sale-deed of 
August 2nd, 1908, from 2nd respondent had 
no power of evicting tenants which the 2nd 
respondent did not himself possess previously. 

Certain powers are given to land-holders 
under section 158 of the Act of evicting 
non-occupancy ryote and No. 19, part A of 
Schedule to the Madras Estates Land Act, 
shows that suits “to enforce those powers 
must be brought in a Reyenne Court. The 
present case does not fall under any of the 
grounds detailed in the body of that sec- 
tion. The District Munsif held, “I think 
rightly, that the proviso to. section 158 
has the effeet of taking the case of non-oc- 
cupancy ryote holding under an oxpiréd lease 
granted before the Act out of the jurisdic 
tion of the Collector’s Court.” This proviso 
runs thus:— 7 

“Nothing in this section shall affect the 
liability ofany person who is a non-occu- 
pancy mot according to the provisions of 
the Act to be ejected on the ground of ex- 
piry of the term of a.lease granted before 
the commencement of *this Act,” 

It is plain that the provisions of section 
153 are not exhaustive of all possible cases 
of eviction, Clause (6), for instance, pro- . 
vides for tenanta under leases for more than 


(7) 8 Ind. Oes. 786 (1910) M. W, N, 841; 9 M. I 
64 21 M. L, J. 81, 
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five. years holding over. There is no provi- 
sion for tenants under shorter leases holding 
over. It is absurd to suppose that the Legis- 
lature intended to favour persons on short 
tenure more than those on long tenure and 
to protect the former class from eviction 
under any circumstances. For such persons 
there exist the general provisions of law, 
among which one is that on the determination 
of a lease the lessee is bound to put the 
lessor into possession of the property. Section 
19 of the Act shows that its provisions were 
not intended to be exhaustive of all the 
relations of landlord and tenant. 

When the bill was being passed into law 
there was a discussion whether the Revenue 
Courts were not usurping too many of the 
powers of the ordinary Civil Courts of eject- 
ing trespassers, among whom were included 
persons occupying ryot land otherwise than 
by inheritance or legal transfer and with- 
out being admitted as ryote. (See pages 
500-507, Fort St. George Gazette of March 
17th, 1908). Tho introduction of the amend- 
ment Bill explained the necessity for meet- 
ing the case of tenants under a lease fora 
tarm not exceeding five years’ holding over 
after its expiry. Such cases were, there- 
fore, by the proviso taken out of the Act, 
and consequently out of the jurisdiction of 
Revenue Courts also. (See pages 4, 5 of the 
Proceedings of the Council of Fort St. 
George, 1909, Vol. 87). , 


I proceed to consider whether the appel- 
lant can claim the benefit of any other sec- 
tions ‘of the Act which were relied on. Bec- 
tion 9 is a general section. It simply declares 
that no land-holder shall, as such, be entitl- 
ed to eject a ryot from his holding or any 
pert thereof otherwise than in accordance 
with the provisions of this Act. For in- 
stance, a ryot cannot under this Aot be eject- 
eå for non-payment of rent as he might be 
under the repealed Act VIII of 1865, This 
nection cannot be construed as overriding 
section 163 and the proviso to section 
153. Section 151 degls with ejectment for 
damaging the holding» which is not the case 
here. 


Section 157 is designed to prevent tenants 
of old wastes from contracting themselves out 
of their right to remain in possession so long 
ag they haye not given cause under other 
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provisiona of the Act to their land-holder to 
eject them. Such was the case dealt with 
in Atchapanayn v. Kristnayachendruln (1). 
The decision first states ‘the effect of the 
proviso to section 153 was, of course, to 
entitle a lIandholder to eject a non-occupancy 
ryo on the ground of the expiry of a 
lease granted before the passing cf this 
Act. It proceeds to state that section 153 
does not make the expiry of the lease & 
ground of ejectment. A perusal of clause(e)of 
section 133 will show this observation to 
be incorrect. I do not feel sure that the 
learned Judges meant that the effect of 
section 157 was completely to nullify the ` 
proviso to section 158. If they intended: to 
declare that independently of any contract 
a ryo of old waste whose term has orpired 
cannot by any means or in any circumstances 
be ejected, then I must respectfully dissent. 
If it were true that section 157 nullifies the 
proviso to section 153 then the amending 
Act (Madras Act IV of 1909) would have 
partly failed in itsaim. I consider that it 
does not nullify it. It only prohibits a 
tenant of old waste being ejected as such, 
even if he has signed an agreement to quit, 
Section 157 which makes an exception 
of the’ grounds mentioned in section 153, 
though enacted later, mnst be taken to 
be an integral part of the section. Section 
163 allows a land-holder to treat any person 
who occupies ryoft land in an estata other- 
wise than by.inheritance or legal transfer as 
a trespasser and to eject him by suit 
in the Civil Court, provided that he has 
not been admitted as a ryot by the land- 
holder. The Ist appellant in the present 
case maintains that he does not come under 
the description of one who ‘has not been 
admitted as b ryot by the land-holder,’ seeing 
that he once cultivated cultivable land other 
than private land undera lease from 2nd 
respondent. 


The meaning of “admitting a perron to the 
possession of ryott land” appears from the er- 
planation to section 6 of the Actto be the 
acceptance by the Jand-holder of any portion 
of the rent fixed for such land. A similar 
significance is attached by section 116 of the 
Tranafer of Property Act to the act of ac- 
cepting rent from a lessee. If rections 163, 
45 and the explanation to section 6 of the 
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„Madras Act I of 1908 be read together, it 
is obvious thata quondam tenant is. not en; 
titled to better treatment than a ‘trespasser 
on the -strength of payments made under 
- leases that expired before the Act came into 
operation. For the position of tenants hold- 
ing overcafter the expiry of their term re- 
ference may be made to the case of Vadapalk 
Narasimham v. Dronamragu Sestharamamurthy 
(8). Any claim fountled ôn such relation- 
ship of- landlord and tenant in this case is 
open to the objection that there has been a 
break in ite continuity. No proof has bsen 
offered that either the Ist or 2nd. respond- 
ent accepted any payments of rent from 
the lst appellant after his lease expired. 
The District Munsif finds. that he was not 
accepted as a tenant by the landlord. He 
obseryes: “It is not pretended that Ist 
defendant accepted 2nd defendant as his 
tenant or in any way acqhiesced in 2nd de- 
fendant holding the land.” Therefore, it 
appears that under section 163 alao the pre- 
sent suit for eviction can be maintained in a 
Civil Court. ` 

The District Judge held that under Ex- 
hibit. A the 2nd respondent only transferred 
tho Kudivaram -right in the suit land. It is 
doubtful if thisis the right construction to 
be placed on the document. Bt in the 
yiew now taken of section 163 and the pro- 
viso to section 153 ib is unnecessary to de- 
termine this point. 

The lst respondent’s Pleader has attempted 
to support the fiuding of the lower Courts on 
the ground that’ this is not an “estate” 
within the meaning of the Act but he has not 
succeeded in establishing this contention to 
my satisfaction. 

. The question does not require discussion 
as the second appeal fails on other grounds. It 
should, in’ my opinion, be dismissed with 


costs. 
: Appeal dtsmessed. 
` (B) 81M. 163; 8 M. D. T. 257; 18 AL. L. J. 28. 
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‘SIND JUDICIAL COMMISSIONER'S 
COURT. 


- Fret Oiv Avpeat No, 24 or 1911. 


August 29,1918. 
Present:—Mr. adie J. C., and Mr. Boyd, 
TAHILRAM PESSUMAL—Apreniant 
-vertus 
AILMAL KHEMOOMAL~ Rusponpenr. 
Tiu, religious—P) operty, transfer of. 
A person is not entitled to sell a property be- 
queathed to him with a complote dedication to a 


religious trust, but he is entitled to do so if it ie mere- 


y subject to an obligation to perform -oertain ser- 
ooa. 

Dasa Ramchandia v. Narsimha Damodar, 9 Tnd 
Oas. 768; 13 Bom. L. R. 104; 35 B. 156, Bishan 
Chand Basawat v. Nadir Hossein, 15 O. 829 15 L A. 1; 
12 Ipd Jur. 170; 5 Bar. P. O. J. 118, followed 

Appeal from the decision of the Additional 
Judicial Commiasioner of Sind. 

Mr. Kimatras Bhograj, for the Appellant. 

Mr. Wadhumal Oodharam, for the Respond- 
ent. 


JUDGMENT. 
Borp, A. J. O.—This is a suit for posses. 
sion of a plot of land 440 square yards | 


in area with some amall buildings on it, ~ 


one of them being a temple. This pro- 
perty was part of the estate of one Hemandas, 
who bequeathed it to his son Manghanmal 
in 1900. The Will recites that out of the 
income of the property Manghanmal should 
defray .the expenses connected with the 
temple and appropriate the remainder for 
himself. In 1908, after the death of Heman- 
das, Manghanmal sold the property to 
plaintiff for Re. 1,200 and died so6n after 
that. Defendant is in possession without 
claiming title. The first issue was, whether 
Manghanmal had any alienable interest in 
the property and if so, what. The learned 
Judge declinéd, to define the extent of 
Manghanmal’s interest, but found that hee 


~ could at least transfer the right to posses- 


sion, and 8 decree, ejecting defendant, was 
7 ed. Defendant appeals, calls the property 
charitable property ” and urges that 

Manghanmal had no pgWwer to sell it. 

If the bequest to Manghanmal amounta 
to complete dedication of the property 
to a religions trust, then he could‘not sell 
it. If it was merely a bequest to him subject 


to an obligation to perform certain services, “ 


then he ‘could. Such appears to ba the 


law as lnid down in Dasa Ramchandra 
t ~ 


222 
TAHILRAM PHSSUNAL 0, AILMAL KHRMOMAL, 


- y. Narsimha Damodar (1). Lrorder to see on 
which side of the line the case falls, it is neces- 
sary to examine the Will and to consider, 
among other things, what proportion the 

. temple expenses bear to the income and 

who would gain or lose by s ‘subsequent 

rise or fall in the value of the property. 

The record contains some evidence on these 

points; and the case might be decided now 

but for the fact that certain other evidence, 
which apparently would have been relevant 
in the same way, was offered at the trial 


and excluded by the learned Judge on the’ 


ground that he did not intend to define the 
alleged trust. With the greatest deference 
to him I think, it was necessary to ascertain 
the exact nature of the bequest. For if 
it was a complete dedication for a religious 
purpose asin Bishen Ohand Basawat v. Nader 
Hossein (2), Manghaumal could not transfer 
any part of the corpus of the property. And 


that being so, I do not see how plaintiff, 


could acquire the right to possess it. 


I would, therefore, send the case back 
for a fresh finding on the first issue, both 
parties being allowed to produce evidence. 

It is noted that the Will contains a pro- 
hibition to alienate. But this is of no im- 
‘portance as such a restriction would not 
ayail if repugnant to the real nature of the 
bequest, 

I would- at this stage record a finding 
om the second issue, which is, whether 
plaintiff purchased for valuable consideration. 
There is sufficient oral and documentary 
evidence to justify the learned Judge’s affirma- 
tive finding. 

‘The learned Pleader for plaintiff has urged 
here that at the time of the purchase plaintiff 
had no notice of the trust or obligaticn 
(whichever it may be). But as” he did not 
eko up this position at the trial, I am of 
“opinion that he cannot do so now. 

Harward, J. O.—I concur. It seems to 
me that the nature of the right to posses- 
sion claimed has not been determined with 
sufficient precision dor the due disposal of 
this appeal. The plaintif alleged title by 
purchase from the previous holder, Man- 
ghanmal, and was bound, therefore, to prove 
that the “Bale had conveyed to him a better 


eo a 18 Bom. L. B. 101; 35 B. 158. 
15 O. 829; 15 LA 1, 12 fuk Jur. 170; 6 Bar. 
P, O. J. 118. 
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right to ` possession than thet of the, 
defendant who denied the title through 


Manghanmal and relied on his own right 
against all but the true owner as the person 
actually in possession. The plaintiff's pur- 
chase called in question in the 2nd issue 
has, in my opinion, been sufficiently proved 
bat the main question between the parties 
wes the nature of the interest of Man- 
ghanmal. The plaintiffs allegation would 
appear to have been, though perhaps in- 
exactly expressed, that Manghanmal held 
the property in beneficial ownership subject 
merely to a trust as to part of the income 
for the support of the room for the “Granth 
Saheb” and the “Shiv Mandir,” in which 
case the, property: would have been alienable 
subject to the trust. The defendant’s allega- 
tion was that Manghanmal held the property 
as trustee without any beneficial interest 
and that the property had been devoted 
absolutely and in perpetuity to the room 
for the “Granth Saheb ” and for the “Shiv. 
Mandir ”, in which case,the property includ- 
ing the right of management would have 
been absolutely inalienable. These two posi- 
tions are fully discussed in the 2nd and 8rd | 
paragraphs of paragraph 438 and in paragraph 
439 of Mayne’s Hindu Law, 7th Edition, 
and also in the recent case’ of Dasa 
Ramchandra v. Narsimha Damodar (1). 

Nor does there appear any reason why this 
main question should not be decided as be- 
tween the parties in these proceedings. In 
fact both parties have here agreed that the 
matter ought to be now decided, though, no 
doubt, it will only bind the parties and not 
affect the rights of any other persona interest-.- 
ed in the trust who might be advised here~ _ 
after to institute proceedings under section 
92, Oriminal Procedure Code. 

The case must, therefore, be remanded: 
for further findings on the Ist issue and, if 
necessary, on the 8rd issue. No arguments 
have been addressed to us on the 4th issue. 
Both parties to be allowed to adduce further 
evidence. Report within one month for final 
decision of this Bench. 

Oase remanded, 
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OUDH JUDICIAL COMMISSIONERS 
COURT. 

MISONLLANEOUS Ciye Apprat No. 34 or 1918. 
_ November 8, 1918. 
Present:——Mr. Linsday J.C. 

MATAI SINGH—Derenpant—AppRLLANT 
versus 

' AJUDHYA SINGH axp P 

-—RwsPoNDwxTS. 

Ondh Rent Act (XXT of 1886), Ch. VITA, 107H; 108 
cl, 6(A)—Heswmption of land—Cirdl Cowri’s power to 
decide question of propristo ship after decision al Batenus 
Oom t, 

Where s suit was instituted in a Revenue Oourt 
on tho allegation that the defendants were holdmg. 
certain land psa muaf-grant which was liable to, 
resumption under Chapter VITA of tho Ondh Rent’ 
Act and the defendants set up the defence that 
they were proprietors of the land and not mere 
muafidais and the Revenue Cours decided against 

“the defendsnts and declared them tobe under- 
proprietors under section 107H and the defend- 
ants thereupon instituted a sult in a Ofvil 

Court fora declaration that they were proprietors 

qf the land in ont 

Held, that the deolsion of tho Revenue Oourt 
did not debar the Oivi Court from trying the 
question as to whether or not the aforosaid defondante 
were proprietors of the land in suit. 


Appeal against the order of the Subordi- 
nate Judge, Unao, dated 22nd April 1918, 
reversing that of the Munsif, North Unao, 
dated 18th July 1912. 


Babu Basudev Lal, for the Appellant. 

Mr. A. P. Son, for the Respondents. ` 

JUDGMENT.—The sole question for de-° 
terminstion in this appeal is whether or not 
the Civil Court has jurisdiction to entertain 


a suit which was filed by the plaintiffs- - 


respondents against the defendant-appellant. 
The facta -aro as follows: The defendant 
in this civil suit filed a suit. against the 
present plaintiffs in a Revenue Court on the 
allegation that they ‘were holding cer- 
tain land as a muafi-grant which was liable 
to resumption under the provisions of Chap- 
ter VITA of the Ondh Rent Act, This suit 
as brought was one under section 108, 
clause (5-A) of the Oudh Rent Act, and 
was a suit which was cognizable by 8 
Revenue Court only. The present plaintiffs 
in that case neb up the defence that they 
were proprietors of the land and not meré, 
muafiders and that the land was not liable 
to be resumed or’ assessed to rent. The 


Revenue Court decided against this defence 


and held that the present plaintiffs were 
not proprietors af the land put that the land. 
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was held by them upon the conditions refer- 
red to in section 107H ofthe Ondh Rent 
Act. An order was, therefore, passed by the: 
Revenue Court declaring that the present 
plaintiffs were to hold the land in nnder- 
proprietary right and a further order was. 
made assessing the rent which they were 
liable to pay. The plaintiffs have now 
come to the Oiyil Oourt and ask for a: 
declaration that they are proprietors of the 
land in question and that in effect the 
order of the Revenue Court is wrong. In 
the Court of first instance a plea was raised 
that the suit was not cognizable in view of: 
the decision arrived at between the parties 
in the rent suit. On appeal the learned Subordi-. 
nate Judge has- reversed the decision of the 
Court of first instance and held that the 
suit was cognizable. In appeal here the 
contention is that this . finding of the lower 
Appellate Qourt is wrong and that the hear-. 
ing of the suit by a Civil Oourt is barred. I 
am unable to accept this argument. Prima 


: fawo the case is one in which a question 


of proprietary title . being involved, the. 
Civil Courts have exclusive jurisdiction. No» 
it was competent to the Revenne 


this case it was ‘neceasary for that Court, to 
decide the issue as to whether or not the 


_ present plaintiffs were proprietors, for ob- - 
. viously if it came to the conclusion that they . 


were proprietors, the suit which was filed 
for resumption of the land alleged to be 
held by them in muaf would have had to 
be dismissed ; but it cannot, I think, be con- . 
tended that because in disposing of the suit 
the Revenue Court decided the issue as to 
proprietary rights against the present plain- - 
tiffs, therefore, the matter ‘has been finally? 


‘ disposed of and that the Civil Court is de- - 


barred from trying the -question as to 
whether or not the present plaintiffs are 
proprietors of the land in suit. For the 
appellant reliance is placed npon the case 
reported as Rup Narain v. Badri Prasad (1). 
That case was a peculiar | one and the facts’ 
were not on all fours with those of the 
case now before me. In that casa in a suit’ 
brought for resumption by the superior pro- 
prietor of the village on the groupd that 
the lands held by the defendants were muaf 


lands, the defendants set up a plew that’ l 


v 


(1) 8 Ind. Oas, 667; 12 O. O; 225, ~ 
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they were under-propristors and that the 
land was not liable to resumption. The 
` case was decided against the defendants and 
their plea that they were under-proprietors 
was rejected. Afterwards these defendants 
brought a suit for a declaration that they 
held the land with under-proprietary rights. 
In disposing of the case the learned Judge 
observed that the plaintiffs before him could 
have asked the Revenue Oourt to declare 
their under-proprietary rights. This claim 
was sot up in the defence raised before the 
Revenue Court, but was rejected. It will be 
observed that no question of proprietary 
right was discussed in that case. It may 
further be noted that the soundness of the 
ruling just referred to has been questioned 
ina later decision of this Court (Second 
Civil Appeal No. 283 of 1909 decided on 
the 14th of March 1910 by a Bench con- 
sisting of Messrs. Chamier and Hvans). 
After pointing out that in a case referred 
toin Rup Narain v. Badri Prasad (1) the 
plaintiffs who were claiming under-proprie- 
tary rights for the future might have got 
that declaration in a Revenue Court on their 
defence there, Mr. Ohamier went on to say 
that the ruling in Rep Narain v. Badri 
Prasad (1) did not decide that Chapter VILA 
of the Oudh Rent Act authorises a Revenue 
Court finally to decide whether or not a 
person against whom a suit is brought under 
section, 108, clause (5-A) of the Oudh Rent 
Act, is a proprietor. He added: “ As at pre- 
sent advised I am doubtful whether the 
Revenue Courta had the power to do so, not- 
withstanding the remarks made by Messrs. 
Roberta and Hooper in Selected Decision 
No. 4 of 1908.” It cannot, therefore, be 
claimed that the ruling in Rup Narasn v. 
Badri Parsad (1) disposes of the question 
now under consideration ; and looking gene- 
rally to the -functions assigned to Revenue 
Oourta I think it can safely be said that in no 
case has it been held that Revenue Oourta 
have exclusive jurisdiction to decide questions 
of proprietary title. The learned Subordinate 
Judge in his judgment has referredto a ruling 
of the Allahabed High Oourtreported as Rans 
Kishori v. Raja Ram (2) in which a similar 
point arose for decision. In the course of 
the judgment their Lordship’s remark as 
follows — That a question of title. which 
has been decided in a Rent Court and which 

(a) A. W. N. (1004) 100; 26 A, 488. 
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it was absolutely necessary for the Rent 
Court to decide, before it could come tos 
decision between the parties to the case 
before it, may again be litigated ina Oivil 
Oourt, ia undeniable and is supported by a 


` mass of authority in this and other High - 


Courts. “We would refer, for instance to the | 
cases of Debi Prasad v. Jafar Als (8); 
Husain Shah v. Gopal Rat (4); Ajudhia 
Prasad v. Sheodin (6) and many other similar 
cases including therecent caseof Gomis Kumar 
v. Qudri (6) as to the jurisdiction of a Civil 
Court being’ ousted otherwise than by -the 
operation of the rule of res judicata.” It is 
clear, therefore, that there is an ample autho- 
rity for the view that in a case like the 
present the jurisdiction- of the Civil Court 
to decide a question of proprietary title is 
not ousted by a previous decision of œ 
Revenue Court come to’ in a suit between 
the same parties. In my opinion the -lower 
Appellate Court has taken a correct view of 
the law. | IT 

This appeal fails and is dismissed with 
costa. ’ 

Appeal dismissed. 








MADRAS HIGH COURT. . 


- APPBAL AGAINET Orpars Nos. 186 ro 196 or 


1911. 
March 18, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
UPADRASTA VENKATA SASTRULU— 
PLamrisr—APPELLANT 


vsreus 
DEVI SITARAMUDU amp OTHER§— 


DHFANDANTS— RESPONDANTS. 
Hadras Estates Land Act (Taf 1908), s. 8, cl. (2) (d)— 
—“Fetate,” meaning of-—Grant of village to certain 
Brahmins as inam—Lands partly cultwated, partly 
immemorial waste lands—- Wasis lands subsequently let 
out to tenants for cultrvation—Suit to eject such tenants 
from land—-Oivil Courts have no jurisdichon—Revenns 
Courts only have jurisdiction. 
| Per Sadasiva Aiya: , J.—Whore the grant to certain 
Agrabramdar is of a village containing both cultivated 
and immemorial waste lands asan inant,the presum 
tion is of a grant of the melraram Interest of tho 
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ntor in the cultivated lands and of his right to 
melvaram revenus from sick immemorial 
waste lands, but not of the sollitelf. - 

Peri Lakahiminarasimhom v. Ramachandra, 18 Ind. 
Cas. 908; 24M. L. J. 200, 18 M. L. T. 20% (1918) M 
W. N. 280; Ponmusamt Padayachi v. Xin wppudayon, 
24 Ind. Cas. 217; 26 M. che 285; 13 M. L. T. 200) 1 
L., W. 218, distinguished. 

Lahang e oaas Jandi of a smal extent 
are granted as imam along with a largeextent of other 
cultivated lands, the presumption is that the former 
should be treated as ryoti lands, and not as home- 
farm or private lands of the inamdar. The fact that 
such lands were allowed to be occupied from time to 
time by tenanta, does not shew that such tenants ‘ac- 


quma the right of permanent ocoupancy in the lands. > 


surrender, therefore, by such tenants cannot give 
the landlord any kudiraram interest in the lands. 

Adusunili, Suryonarayara v. Acchutia Potanaa, 22 
Ind. Oas. 889, 15 M. L. T. 268, 26 M. L. J. 00; 
Mukta Rashi v. Puli Behary, 1 Ind. Oas. 155; 8 O. 
L: J. 824; 18 0. W. N. 12, Ramachandra Maniri 


OW Venkata Rao, 6 B. 698; Rajya v. Balkrishaa 
” Qangadhar, WB. 415 at p. 420; 7 Bom. L.R. 439, 


Bros Balusa Buchi Sarara Garudw Garw v. Venkata 
Raju, 21 Ind. Oda. 913; 25 M. L. J. 61%, Ardajers 
Rama Reddi v. Karp Syeaga, 21 Ind. Oas. 916; (1918) 
M. W. N. 971, distingnished. 

Such`a village is, therefore, an “estate” within the 
meaning of section 3, clause 2 (d) of the Estates Land 
Aot. 

Per Sethagiri Aiyar, J—In this ooutfy Courts are 
bound to proceed on the assumption that the right of 
the soll is in the Government. 

Where, therefore, there is a grant of a village, it 
means that tha grant is of both moluarom and 
budivaram interest in the land. 

In order to bring a oase within section 3, clause 2 
(d) of the Estatos Land Act, all that need be proved 
is (1) that the entiro land revenue or ront which the 
grantor was entitled to in the villago must have been 
transferred, (2) that the grantee should not have been 
the owner of the kudivaram of the village asa whole: 

- Where the grantee is t e kudivaramdar of a part of 
the village, the village “an estate” within the 
moaning of section 8, clause 2 (d) of the Estates Land 
Act. 

Nor could the landlord, acquire a kuditaram 
interest by mere “surrender” under the exception to 
section 8 of the Batates Land Act. Where a ryot 
abandons land, there must be some act on the pert of 
the landlord indicating an intention to make ft a part 
of his “home-farm lands.” / 

Surrender is not a mode of acquisition and hes not 
the-mme effect in conferring rights as transfer or 
sacoession. 


Oastler v. Hendra (1877) 20. B. D. 575; 46 L. 
J. Q. B. 607; 87 L. T. 22 Oheslati Zdmendar v. 
Ranascors Dhora, 28 M. 818, referred to. 

Per Cumam.-—No salt to eject a tenant from 
the immemorial waste léhds alone (into which 
he was let into occupation by the landlord) will He in 
a Civil Court at the instance of an tsamdar, when 
Sho grazit to him is both of cultivated and immemorial 
waste lands in such village. 


Appealæagainst the orders of the District 
Court of Kistna, dated the 2nd August 1911, 
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in Appeal Suite Nos. 298 to 802 and "4389 of 
1910 respectively, preferred against those of 
the Oourt of the District Munsif of Gudivada 
in Original Suits Nos. 458 to 460, 462, 463 
and 461 of 1908, respectively, 

These appeals coming on for hearing on 
the 26th and 27th September 1912, the 
Court (Sundara Aiyar and Sadasiva Aiyar, 
JJ.) made the following f 

ORDER.—Before disposing of these 
appeals we consider it desirable to have find- 
ings on the following pointa: — 

(1) Whether the land in question in each 
of these suits was waste land or cultivated 
land at the time of the grant of the inam P 

and (2) whether at the time of the letting 
to the defendant in each snit the Kudiyaram 
over the land in the guit had been acquired 
by the tnamdarsP 

Bath parties may adduce fresh evidence. 
The findings should be submitted within three . 
months from the’ date of receipt of this order 
in the Court below and the parties will be at 
liberty to file memoranda of objections to the 
said findi within seven days after notice 
of return of the same shall have been posted 
up in this Court. 

In compliance with the above order the 
District Judge of Kistna submitted the ‘ 
following * 

FINDINGS.—These appeals have been 
remanded to give a finding oh the following 
two issuee:— 

1. Whether the land in question in each 
of these snita was waste land or 
cultivated land at the time of the 
grant of the inam? 

2. Whether at the time of the letting to’ 
the defendant in each suit the 
Kudivaram over the land in the. 
suit ‚had been acquired by ae 
tnamdarP 

(2) Issue I. The grant’ was about 1748; 
therefore, neither side has either oral or docu- 
mentary evidence to offer. - : 

The plaintiff in his plaint alleges- the lands‘ 
were waste, the defAndant states that he 
cannot adduce evidence to ,thé contrary and 
admits that though the village was under 
occupation at the time of the grant as shown 
from its description of ‘ “Monje” in the grant; 
yet there is no presumption that these 
particular lands consisting of 60 acres ont of a 
total of 800 acres for the whole village were 
under cultivation at the time, 
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Defendant is, therefore, content that the 
finding should be that the lands were waste, 
as claimed by plaintiff, at the time of the 
grant This is my finding on the issue. 

(8) Isme II. Neither side adduces any 
further evidence. | 

The lower Oourt held that the tenants who 
relinquished the snit lands at the end of fash 
1818 had no occupancy rights. 

Exhibit N, pages 46—48 of the printed 
papers, are the relinquishment deeds. The 
defendant admita that he cannot contest this 
finding which is rightly arrived at on the 
evidence before the lower Court. Iagree with 

. the finding of the lower Oourt that these 
tenanta had not occupancy rights. 

(4) These tenants, therefore, had not the 
Kudivaram interest in the land. I take the 
meaning of the “.Kudivaram interest ” in 
section 8, Exception, to mean the permanent 
right of occupancy, for there is no other 


meaning that can be given to it in the light © 


of the Act which is to give the right to the 
tenant in all cases except in home-farm lands. 

Therefore, as these tenants had not that 
Kudivaram interest, the landlord by their 
surrender of the lands could not acquire it ; 
for by the ‘surrender he cotld only acquire 
what the tenants had to surrender, and that 
was & mere temporary occupation at the will 
of the landlord. 


Therefore the landlord did not acquire the’ 


Kudivaram interest in the suit land by 
their being surrendered under Exhibit N 
series. 

' Tt is socepted by both parties ‘that the 
suit lands are those surrendered under the 


Exhibit N series of surrenders at the end of 


. fask 1818. . 
. (5) Plaintiff Saja to have acquired tite 


“ Kudivaram interest also by the surrender 
- of dhe lands atthe end of fas 1816 by 
the then tenants. Page 76 of the printed 
record is the evidence of this surrender. 
It is a question whether it was a surrender 
or a forceable ejectment but the same 
argument applies. These tenanta, the plaint- 
~- iff admits, nay claims, “had not occupancy 
_ right in the lands, therefore, by the sgur- 
render he could not acquire the Kudivatam 
interest. 
- (6). The re other way he could acquire 
it, is if he had it at the time of the grant, 
and it reverted to him as soon’as these 
coased to be tenants or that it remained vested 
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ae all the time as the TER had no 
cy rights 

ac I have no hesitation in holding that 
he could not have the Kndivaram interest at 
the time of the grant for a grant, to an tnam- , 
der is the royal share of the’ revenue and 
not of the soil unless the inamdar specially 
proves the latter, and in this case he does 
not, nor does he prove that he had occupancy 
rights in the lands of the inam before the 
grant. Therefore, he can only-deal with the 
holders of the land as tenanta to olaim 


- assessment from them. He has‘no interest. 


in the soil t.s., he has not the Kudivaram 
right. Even ifthe lands were unoccupied 


‘atthe time of the grant or became unoc- 


vupied at any tima after the grant, as is 
the case in these suits, as I have found 
them to have been waste at the time of the 
grant and to have been surrendered at the 
end of fasli 1818, yet. the lands would 
only be, sri lands in which the landlord 
would „haye no interest in the soil. All he 
could do would be to. rent them out at the 
best terms he could arrange’ with the new 
tenants. For this statement of the snamdar's 
position I refer to Rajya v. Bal Krishna Gan- 
gadhar (1). 

(8)- My finding, therefore, on issne II 
is that the Kudivaram over the land in the 
suit had not been acquired by the stnamdars 
at the time of the letting to the defendant 
in each suit. 

Pronounced in open Oourt this 19th day of 
November 1912. 

‘Mr. M. O. Parathasarathy Atyanger (with 
him Messrs. V. Rameasam and P. Nagabuaha- 
nam), for the Appellants. 

Mr. 8. Sreenipasa Atyangar (with him Mr, 
V. Ranvadogs), for the Respondents. 

These appeals coming on for final hearing 
after the return of the findings of the lower 
Appellate Oourt upon the issues referred 


. by this Oourt for trial the Court delivered 
_ the following 


JUDGMENT. 

Sapasrva Arrar, J.—Plaintiff is the appel- 
lant. Heisan saamdar ofa village called 
Billapadu, the nam grant having been 
made so long ago as 1748. That- village 
was then a Monje village, that is; a village in 
which there were pessat proprietors owning 
cultivable lands even then. The suit relates 


to 60 acres out of the 300 aor% in that 
(1) 20 B; 415 at 420, 7 Bom, L. R, 489, 
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village. For the purposes of this case, it 
must be taken that these 60 acres were 
lying as immemorial waste at the time of 
the inam grant to plaintiffs ancestors. It 
is farther found by the lower Appellate 


Court that these lands were afterwards | 


given by the tnamdar for cultivation from 
time to time to different seta of tenants 
without occupancy right. Paragraph 7 of 
the plaint says: “In fasi 1817 the plaintiff 
changed the tenant who was in possession 
prior to that time and leased the schedule 
mentioned lands to the 
only a year.” Treating the one year’s 
tenancy as having expired onthe Ist of 
April 1908 the suit was brought to eject the 
defendants in the District Maunsif’s Court of 
Gudivada. 

The preliminary contention raised by 
the defendants was that, as the plaintiff's 
inam was an estate falling under section 
8, clause 2 (d), of the Madras Estates Land ` 
Act, the Civil Court had no jurisdiction to 
entertain a suit for the ejectment of defend- 
ants from the plaint lands which are ryobi 
lands in the tnam estate. The plaintiffs reply 
to this contention of the defendants seems 
to be that the inam itself is not an “state” 
under the Estates Land Act, and even if 
the tnam is an estate these 60 acres either 
never formed part of the estate or had 
ceased to form part of the estate and hence 
the jurisdiction of the Oivil Courta: had not 
been taken away. 

Tt has been held in numerous’ cases that, 
when a whole village is granted to a non- 
resident Brahmin as nam, the presumption 


is that the grant is only the grant of the- 


Melvaram right. The grant of the 
Melvaram right means that the grantee 
is to receive the Melvaram revenue from 
the peasant proprietora who are already in 
the enjoyment of the cultivated lands in the 
village and that,as regards the waste lands 
in the village, he is entitled to create further 
Melvaram revenue for -himself by letting 
them to cultivating tenants. The District 
Munsif gave a decree for the plaintiffs in 
thia case, but the District Judge on appeal 
held that the Civil Court’s jurisdiction was 
ousted asthe plaint lands were pert of an 
“estate” and that the, lands have continued 
to be ryoft lands in the estate, the plaintiff's 


ancestor (the grantee) not having been 8 - 


holder of the Kudivfiram at the time of the 
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grant of the Melvaram to him. I think that 
the learned District Judge was right in his 
conclusions, and that his order directing the 
plaint to be presented to the Revenue Court 
is correct. | 

The appellant’s learned Advocate relied 
upon the observations foundin.Pert LakeAmt- 
narasimham v. Ramachandra (2) and some 
similar observations in- later cases. I 
do not think these cases go beyond this point; 
namely, that if it is proved that at the time 
of the gtant ofa whole villagein inom 
all the lands in that village were lying 
waste or if ib id proved ‘that at the 
time ofthe grant of certain defined extent 
of lands in a village, (such a grant being 
called a minor inam grant), that extent 
of lands so granted sa minor tnam was 
lying waste, the grant might be deemed in 
either case to be not of the Moelyaram alone 
in such waste lands but of the Kudivaram 
also, In such a case, of course, even tha 
whole village 30, nted will not fall under 
the definition of “estate” in section 3, olansé 
2 (d), because that section relates to cases 
where the grant was of the Molvaram alone. 
Where the entire landa themaslves in the 
village, as they were lying waste, were grant- 
ed in inam, it cannot, of course, be said ta he 
a grant of the Melvaram alone. But the 
present case is net suche case. Here the 
- only thing admitted by the defendants is phat 
about 20 per cant. of the landa lay waste when 
the whole Village was granted in tnam. I do 
not think that in such a case, the mere fact 
that there were some immemorial waste lands 
situated in the village granted as tnam, oauld 
remove the village itself from the défnition of © 
“ostato” or that it can be held that the waste 
landa-never formed part of the estate and were 
granted on a different footing from the grant 
of the remaining lands, Just aa the private 
home-farm lands of an tnamdar ocontinhe 
to be part of the estate, though no tenants 
have got any Kudjvaram right in them, ao 
the immemorial waste in an estate does form 
part of the estate, proyided that the grant of 
the village was intended to be only the grant 
of the Melvaram right in the village lands. 
Where the Goverriment or a semindar granté 
ə whole village, some lands ip which are 
lying waste but most of the lands ih” 


(2) 18-Ind. Oas. 806.24 M. L. J. 290; 13 M, L. T, 
20-45 (1913) M. W. N. 290, 


228 
UPADBASTA VANKATA €. DIVI SITARAMUDU, 


which are under cultivation, I think that 
the usnal ;presumption prevails that the 
grant of the village in general terms means 
only the grant ofthe Melvaram in the 
whole village lends including -the waste 
lands. The tnamdar, so far as the waste 
lands are concerned, cannot be cousidared 
to have the Kudivaram right in them, though 
he could create Kudivaram interest in a 
waste land by letting it to a onltivator 


‘and could have (before the Estates Land 


Act) concerted it into. a private land by 
cultivating it through his home-farm servants 
and thus. got the Kudivaram right vested 
in’. himself.- Till he does either of these 
things, the lands would lie waste, owned 
by „the tnamdar, no doubt, in a certain 
sense (which ig. not at all an unreal 


` pense), but he cannot be said to have the 
' Knudivaram right in it, Kudivaram implying 


~ 


direct contact by oultivation| with the soil. 


- I do not feel .myself much impressed with 


the argument . based on logic that the 
Knudivaram in a waste land must belong 
to somebody and, as regards immemorial 


< wasto, it, must. be with the landlord. This 
` argument, if pressed to 


ita logical limit, 
would lead to the conclusion that when a 
ryott land is abandoned by the tenant, it 
becomes at once private. or home-farm 
land as the Knudivaram right till then 


éxisting in the tenant became joined in the 


landlord with the Melvyaram right and he 
became the owner of, it to the same extent 
as he is of. the private home-farm land in 
which land both such righta admittedly 
combine. The Kudivaram might even be 
admitted to be ‘vested in a sense in the 
land-holder in. ryofs lands 
the former tenant, if it is necessary: to 
admit that proposition in order to: support 
his right to grant the Kudivaram right: to 
afty . person be likes after the abandonment 
by the. former tenant of the’ said} lands; 
but that does not vest absolutely in him 
according to the Oommon Law governing 
the rights of seméndays and tenants (and 
now-scoording to the Madras Hstates Land 
Act), in such a way-that what was ryohi 
dand became converted into the land-holder’s 
private land. Whether this state of things 


“ga logical.or not, it has been accepted by 


the Legislature and I think Oourts of 
Justice aré under a duty to advance the 


views of the Legislature ss clearly express- - 
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edin the Hetates Land Act, namely, that 
the Kudivaram interest in ryo#s lands should, 
if possible, be prevented from sgo per 
manently vesting. in the landlord as to 
convert them into his private or home-farm 
lands. 

EEEE MANG Bhat the 
judgment‘ of Miller, J, in Ponnusame 
Padayachi v. Karuppudan (3) goes to the 
length of holding thata land which is not 
the private or home-farm land of the 
tnamdar coasea to be part of the estate if 
no tenant holds permanent occupancy right 
therein. With the greatest respect, it 
seems to me that if ever private or home- 
farm land continues to be part of the estate 
(though : the Kudivaram right in it admitted- 
ly belongs to the tnamdar), the mere fact 
that no tenant is able to prove that he 
ha’ a permanent occupancy right ina ryott 
land cannot make it cease to be part of the 
estate. Spencer, -J., in that same case 
expresssed a different view at page 225 
and he did not accept the contention 
that sll lands in which no tenant proves 
& permanent occupancy right in- an estate 
falling under séction 3 olause 2. (d) cease 
to form part of the estate (see the 
penultimate paragraph of tho judgment of 
Spencer,J.) 1 think Ponnusami Padayachi v. 
Karuppudan (8) is binding suthority only 


for the proposition that a snit for the 


ejectment of a tenant of old waste, who,has 
no occupancy right and who holds under an 
unerpired lease granted before the Estates 
Land Act, can be brought in a Civil Court 
provided the suit is not based on one 


of the- grounds mentioned in section ` 
158, clauses (a) to (6) of the Estate Land 
‘Act 


Whilethe Legislature was not at all anxious 
to see that home-farm lands are not 
converted into ryoti lands but ‘vas rather 
anxious the other way (see the proviso to 
section 81 of the THatates Land Act), 
the Legislature has taken great care in 
section 185 to restrict the claim of the 
landlord -to treat lands in an estate as 
private lands; it has reised a strong.presump- 
tion in favour of lands being ryotý lands 
(section 23) and it has expressly enacted 
that the merger of fhe occupancy right in 
the land-holder even by transfer or succes- 

(8) 24 Ind. Cas. 217;1 L. Y 216 "SK. L J. 24 
P- 201; 15 K.L. T. 290, t 


eras 


’ 
` . 
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sion shall ` not’ convert yos land into 
private land (section 8, clause 3). If even 
a merger by transfer or succession cannot 
convert ryé+ into private land, merger -by 
abandonment or surrender (eigcosing such a 
merger can take place)cann xt, a fortiori, Bo con- 
vert it (see also section 6, clause 2). I have 
held in Adusumslls Suryanarayana v. Accha 
Potanna (4) [following Badan Ohandra Das v. 
< Rajeswart Debya (5) and Mukta Keshi Dasi- 
v. Pulin Behari Singh (6)] that acquisition by 
the land-holder of the Kudivaram by surrender 
or abandonment. of the land by the tenant 
caunot remove the tenant’s lands from the 
definition of an' “estate” even when the 
“estate” was one falling under section 
8, clause 2 (d). As regards all other 
kinds of estates, the intention of the 
Legislature is quite clear and the exception 
to section 8 should, therefore, be strictly 
confined to the narrowest limits. The 
lower Appellate Court’s conclusion, therefore, 
that so far as the plaint village, that 
is, the village as _a whole, is’ concern- 
ed, the land revenue alone was granted 
in tngm to a person not owning the 
Kndivaram thereof is correct. The village 
is an estate under section 3, clause 1 (d), of 
the Estates Land Act, “and the 60 acres in 
dispute is part of the estate. Even 
immemorial waste lands in an estate are 
ryott lands unless they are proved to 
come under the peculiar definition of “old 
waste? or unless they are -proved to be 
private lands (section 23 of the Estates Land 
Act). In Ramachandra Mantri v. Venkatrao (7) 

and Rajya v. Balkrishna Gangadhar (1) it was ' 
held that an tnamdar could not be held to 
have the same rights in the soil of immemo-~ 
rial waste lands as a Kudivaramdar has in the 
goil of his holding, though the tramdan had 
the right to` coavert any portion of the 
immemorial Waste into home-firm lands, that 
is, has the right to get Kudivaram and ocou- 

pancy rights by actual cultivation. I wotld, 
therefore, hold that the plaint lands were 
ryo lands and not the private lands of the 
inamdar-land-holder at the time of and 
immediately after the tnam grant. 


When the tnamdor afterwards granted the 


20.L. J. 
1 Ind. Oas. 155; 8 O. B. J. 324 18 O. W. N, 12, 
6 B.-696 at p. 608 
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lands for cultivation without giving the culti-- 
vators permanent occupancy righta (but. only 
the rights to occupancy for éne year or from 
year to year or a specified number of years) and 


‘when he changed the cultivators from time to 


time, it cannot’ be said that .thereby the 
tnamdar himself got any permanent ocqupancy 
or Kudivaram right in the land, as there is no 
evidence to prove that he let thom expresaly 
as his private or home-farm lands. .The ocou- 
panoy right (that is, the right to occupy and 
cultivate) was enjoyed by the cultivating 
tenants from time to time though they did 
not get a permanent occupancy right thereby. 
The contention that by the surrender of the 
land by the predecessor of the defendants to 
the namdara, the .tnamdars got permanent 
occupancy or Kudivaram rights under the 
exception to section 8 of the Estates Land 
Act, ia untenable both for the reasons. men- 
tioned in my. judgment in Adusumills Surya- 
narayana v. Acchtutta Potanna (4)- and 
also for the reason stated by the learned 
Distrist Judge on the facta of this case, 
namely, that even if the surrender by the 
tenant be equivalent toa transfer of the 
tenant’s right to the landlord, the tenant 
who surrendered had himself no permanent 
occupancy or Kndivaram right to transfer to 
the. landlord. The judgmenta of my brother 
Tyabji, J., in the recent cases, Sros Balueu 
Buchi Saracagarudu Garu-v. Kovourt Venkata 
Raju (8) and Ardajeri Rama Reddi v. Karpt 


-Sivaga (9) have decided that so far as ryoit 


lands are concerned a suit for ejectment of a 


tenant by a land-holder on any ground could 


be broughtonly in the Revenue Court. In the 
result, I would therefore, dismiss these civil 
miscellaneous appeals without costs. š 
SESHAGIRI Aryar, J.—The question for A 
cision in these cases is whether: the Civil 
Courts have jurisdiction to entertain the suits. 


‘ My conclusions are based on the pleadings in 


the case and on the admission of the partidh; 
any pronouncement made regarding the, rights 
of the plaintiff and the defendants on this 

preliminary issue will not conclude partiés at 
the further hearing of the case by the proper 
tribunal. - The facta of the cage in so far as 
they are material for the- determination of 
this point are thease. The vilage.in question 
consists of 300 acres. It- "was granted to the 


castors of the plsintiffs in 1748. Of thea : 
Ind. Cas. 918; 25 X L. J. 617. : 
: cae Ind. Cas, 916; (1918) M. W. N. 971- 
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60 ‘acres were unctiltivated and were lying 
waste. ‘The remaining 240 acrea must be 
taken for purposes of this case to have been 
ander the oecupation of tenants who had 
permanent rights. The present litigation re- 
lates to the 60 acres which were waste at tho 
time of the grant. If %he village is an estate 
then the Civil Courts have no jurisdiction to 
ehtertein this suit; otherwise this suit was 
rightly instituted. This is an inam village, 
and as such ib comes under section 3, clause 2 
(d), of the Estates Land Act. There is no 
doubt that the entire land revenue of the 
village was granted to the plaintiff at the 
time of fhe grant. But there‘vas a portion 
on which no land revenue was due because it 
was wasto land. Ido not think that makes 
any difference in the decision of this case. 
Tt is true that the’ language of the definition 
wotid show that nothing but land revenue 
shouid have been granted if the village is to be 
regarded as an estate. The fact that upon a 
portion ofthe village no land revenue was 
‘dhe is not ehough to conclude that the grant, 
of the inam was not an estate. In coming to 
this contlusion I have not Jost aight of the 
suggestion made by the learned Counsel who 
appeared for the appellant that the grant of 
rights in the waste land must include the 
Kadivaram rights as well. I think there is a 
‘great deal of force in this argument. 

Tt has been argued -by Mr. Srinivasa 
Aiyangar that where 8, grant is of unoccupied 
waste Yand, all that the grantee acquires is a 
wright to annex it to his home-farm land by 
doing vertein acta indicative of his intention 
‘to do so, and “that till then he acquires no 
higher rights in it then what he has in the 
Jands occupied by permanent tenants. Prima 
facie the gradi of the soil comprises all there 
js in it. The potentiality of a tenant acqnir- 
ing ocottpancy rights- may be there, but that 
will not derogate from the grantee having 

fall righte in the soil at the time of the grant. 
The History of legislation in this country, of 
which we‘are ‘bound to take judicial notios, 
shows thet the right in the soil vests in the 
paramount power. Į% may be open do argu- 
mant when a ‘perticutar legislation comes to 
be tedted -béfdre-a Court of law whether such 
an assumption is well-founded. Till the 
Legislature makes a departure, Courts are 
ound to proceed on the assumption that the 
right in the soil isin the Government,” This 
js based on the theory that the ancient 
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sovereigns of this country had similar rights. 
In that view, I must hold that the grant of 
the village im 1748 included the right to such 
revenue or rent asthe grantor had in the 


village plus the full righta in those 
unoccupied portions’ of the village’ in 
which the tenants had no .perma- 


nent rights of oocupancy. My conclusion, 
therefore, is that in 1748 the grantes ac- 
‘quired both the Kudivdéram and Melvaram 
rights in the 60 acres, and the rights of 
the Melvaramdar alone in the’ remaining 
240 acres. Even in this view, I must hold 
that the village that was granted in 1748 
was an estate under the Estates Land Act. 


The use of the word alons in qualifying 


land revenue is somewhat misleading. What 
the Legislature meant to lay down was that 
no Kudivaram rights should have been grent- 
ed in the lands which were under the ocou- 
pency of tenants; any other construction 
will: lead to difficulties. Supposing the 
boundaries- of a grant included, as it always 
does, a few stray acres of waste’ land and 
some Poramboke; in all such cases, if Mr. 
Parthasarathy Aiyangar’s contention were 
upheld, there will be no grant of an estate. 
In order to bring a case within section 3, 
clause 2 (d), all that need be proved is (1) 
that the entire land revenue or rent which 
the grantor was entitled to in the village 
must have been’ transferred, (2). and the 
grantee should not have been the owner 
of the Kudjvaram of the village as a whole. 
In the present case both these conditions 
are found. Ihave, therefore, come to the 
conclusion that the village is an estate. 
The jurisdiction of the Oivil Courts would 
be taken away unless the plaintiff can show 
that he is entitled to the exception to sec- 
tion 8 of the Estates Land Act. 

We have heard very full arguments upon 
the construction of this exception, both from 
Mr. Srinivasa Aiyangar for the defendant 
and from Mr. Ramesam for the plaintiff. 
The plaintiff must’ show in order to claim 
he exemption that he had acquired the 
Kudivaram rights since the graut. The fact 
that the right was given to him by the grant 
will not be enough, because he has to show 
the right was subsequently acquired and 
inherés in him at the timo of the anit. Tho 
question is whether by surrender at tho end 
of fasli 1816 by the fhen tenants the plaintiff 
has acquired the Kudiyarem right. It is 


4 
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found by the District Judge in paragraph 4 
of his finding that the tenants had no ocou- 
pancy rights at the time of the surrender. 
Therefore any surrender by’ them will not 
enlarge the rights of the plaintiff. Secondly, 
it is doubtful whether the exception contemp- 
lates the acquisition of Kudivaram rights by 
surrender. Olanse 1 of that section speeks 
of the union of the rights of the landlord 
and tenant by transfer, succession 
otherwise. Unless the word 
includes cases of surrender, the exception 
will not avail the plaintiff. In considering 
a similar clause in the Bengal Tenansy Act 
it was held in Badan Ohandra Das y. Rajes- 
‘wart Debya (b) and Mukta Koshi Dasi v. Pulin. 
` Bohary Singh (6) that surrender is not 
ajudem generis with transfer and succeasion. 
The same view was taken by ‘Justice 
Badasiva Aiyar in Adusumulld Suryanarayana 
v. <Aochtdta Potannah’ (4). In Ponnusami 
Padayachi v. Karuppudan (3), Mr. Justice 
Miller has taken a differant view. In 
this state of authorities I haye to find out 
whether surrender is analogous to transfer or 
succession. In Blackstone’s Abridgment it 
is stated that in order- that a surrender may 
clothe the surrenderee with all the rights of 
the surrenderor there should be aoceptance by 
the former. In Qastler v. Henderson (10) the 
Plaintiff had let a house to the defendant for 
seven years from 1868. In December of 
that year the defendant surrendered-the keys 
to the plaintiff. The plaintiff employed 
agenta to advertise the house for letting, but 
it was not until 1872 that he was able to get 
a new tenant. ‘In 1870, for a short time, 
some workmen of the plaintiff occupied two 
rooms in the house for the purposes of plaint- 
iff's business. The plaintiff sued the defend- 
ant for rent from December 1868 to 1872, 
The defence ‘was that there was a valid 
surrender and that the acts of the plaintiff 
amounted to an unequivocal acceptance of the 
remaining term and consequently dafendant 
was not liable to pay rent. The Lords 
Justioss refused to uphold this contention. 


Cockburn, O. J., saya that the plaintiff had not 


“and in - 


taken possession of the premises; 
order td estop the leasora, so as to constitute 
a surrender by operation of law, there must be 
a taking of possession.. .The plaintiffs, the 
landlords, took the keys because they could 
not help themsely the defendant bei 

_ 10), (187) NA 48 L. J: QB. o Mi 
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gone. .Then-they try to let the house....The 
landlords did nothing but what they might 
reasonably be expected to do under the cir- 
cumstances for the benefit of all parties.” 
He concludes by saying that the occupation 


| for short periods by plaintiffs’ tenants did not 


manifest an intention not to hold the defend- 
ant to his lease. Lord Justice Brett says: 
“Tf after the agreement the landlord actually 
takes . possession or does what virtually 
amounts to it, if he not only attempte to let, . 
but actually does let, then there is a palpable 3 
act done with reward to the premisen raising 
an estoppel within the rule laid down ‘ia 
Nickells y. Altherstone (11) following Lyon v. ` 
Reed (12). “It seems to me that there was no 
act done amounting to an. estoppel prior to 
March, 1872.” The view taken is that the 


mere delivering up does not take away the. . 


liabilities of the one noradd to the rights of 
the other. Some overt act calculated to show 
that the surrenderee has exercised dominion. 
over the property and has added it on to his 
estate is necessary. Some act’ has also to be 
done -by way of putting an end to the 
tenancy. This conclusion derives support 
from the decision in Oheckati Zamindor v. 
- Ranasoors Dhora (18) where Mr. Justice 
Subramania Aiyar says at page 824: ` “For in 
.the case of lands which have been relinquish- 


“ed by the former occupants or which have 


been lying waste from time immemorial,’ 
they too, when taken up by-a raiyat, are 
treated exactly on the'same footing as land 

into the possession of which it is not shown 

that the raiyat was -let in by a semindar, and 

the raiyat holds- possession of them for an 
indefinite period.” 

In my opinion surrender tpso facto is nob a- 
mode of acquisition and has not the same 
effect in conferring rights as tranafer or suc: - 
cession. Consequenly tho word o¢herwiss will 
not imolude a surrender, because that will 
be obnoxious to the principle of inking 
words syusdem gonerts. 

My conclusion is that the plaintiff is at en- 
titled to the benefit of the exception to sec- 
tion 8, and the village is an estate, and’ as 
such the Civil Co have no jurisdiction to 
sntertain the p suits. I would make ho 
Appeals dismissed. | 
DIGAE. MAk 10 L. J. Q B. 374 11 Jur, 778; 

E -B. 556, 116 B. t. 368. 
or 13 M & W. 285, 19 L. Bs. B77; 8 Jur. 782; 


67 È. R. 593. 
(18) 28 M. 815, 
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CALCUTTA HIGH COURT. 
MIBCELLANBOUS O1IvIL APPHAL No, 118 or 
- 1918, i 
February 25, 1914. 
Presnt:—Justico Sir Asutosh Mookerjea, 
Kr., and Mr. Justice Beachcroft. 
BHUPENDRA KUMAR OCHAKRAVARTE 
` AREETA ANAN 


PURNA OHANDRA. RA BOSR—Pratnriy— 
~ RusPoNDHNT. : 

Court-foe—Oluiin for mesno profite—Juriediction— 
Moens profts—If Munif can eatertian claim for meme 

profits beyond pecuniary gurisdiction—Plami—Pr asen- 
tation of paint in Oow af competent jus isdiction, if to 
‘be deemed new sutt—Olaim for mome profits already 
accrued due—P to value amount clawned 

‘proaimately—Civil Procedure Code (Act V of 1908), 
O. FIL r. 2; para, (2). < 

Oourt-fees cannot be Jevied in respect of a claim for 
_ mesne' profits pendente lite, 

Ramk)ishna Bhikajs v. Bhimabal, 15 B. 416; Haden 
v. danakiramayya, 21 M. 371; Banwari Lal v.- Daya 
Bunka: Misser, 1 Inch. Cas. 670, 13 O. W. N. 815, relied 
upon. 

A Munsif has no jurisdiction to ontertain s claim 

for mesno profita in oxcess of the limits of his pecu- 
niary jurisdiction, 
< The institution of a proceeding in a Court 
‘Which has no jurisdiction to entertain it} is not 
„a valid institution of a proceeding which may thero- 
‘after be oontinued on transfer in a Court of competent 
jorisdiction. Thereforo, the presentation of a plaint 
‘in a Court of competent jurisdiction must be deemed 
(to be the institution of æ new suit, 


+ Where a proceeding is instituted -before a Court for 
the entire amount of 
ue and the plaintiff is in a 
ition to value the amount claimed by him, at 
past approximately; he is bound to stato apprommately 
the amount sued for, under Order YVO, rule 2, 

; “paragraph (2) of the, Civil Procedure Code. 

Appeal from the order of the Additional 
District Judge of 24-Perganas, dated January 
:74h, 1918, reversing that of the Third Sub- 

j ' Judge of Alipur, dated October 30th, 1911, 
and remanding the case to his Oourt. 


Babu Mohendra Nath Ray, Dr. Sarat 
Ohandra Basak and Babu Bipin Ohandra Boss, 
for the Appellant. 


- Babu Biswa Nath Bose, for the Respond: 
end. 

‘. JUDGMENT.—-This . appeal is directed 
fgainst an order of renfand made by tha 
Court of Appeal below in a suit for recovery 
of mesne profits. The history of this liti- 
gafion, which has now lasted for twelve years 
and has unfortunately not yet come to an 


end, vi] be found narrated i in our judgment ` 


, 


“jurisdiction. 


“in Bhupendra Kumar Ohakrawarti v. Purna” 


Ohandra Boss (1) delivered at an earlier 
stage of these proceedings. The .snit was 
commencéd by the respondent on the 12th 
April 1902 in the Court of the Munsif of 
Barnipur. The claim was for recovery of 
possession of land, for mesne profits antece- 
dent to the suit and for meane profits 
pendente lite. In so far as the claim for’, 
possession was concerned, the plaintiff 
obtainel a decree in the “Court of first 
instance which was confirmed on appeal by 
the .Subdrdinate Judge and ultimately by 
this Co We are not concerned at this 
stage with the claim for possession as the | 


‘decree in that respect has been executed and 


the plaintiff restored to: possession on +he 
15th July 1907. The plaintiff subsequently 
applied to the primary Conrt for assessment 


..of mesne profite and estimated the value of 
his claim at Ra. 75,510. In this proceeding, > 


it was held by this Court in. the judgment 
already mentioned that the Munsif had no 
power to entertain a claim in exceas of his 

pecuniary jurisdiction. The plaintiff then 
abandoned the claim for mesne profits 
antecedent to the suit and restricted himself 
to the mesne profits pendente lite. There- 

upon this Court ordered that the plaint, in 
so far as it embodied,s claim for mesne 
profits from the institution of the suit on the 
12th April 1902 to the delivery of possession 
on the 15th July 1907, be returned to the 
plaintiff for presentation to the proper Court, 

that is, the Court of competent pecuniary” 
The plaint was returned to 
the .plaintiff under this order. on the 30th 
March 1911 and, he presented it in the Court 
of the Subordinate Judge on the following 
day. It is necessary to state here that in 
the plaint as originally drawn up the 
value of the land in dispute had been fixed 

by the plaintiff at Rs. 686 and the mesne 
profits antecedent to the suit had beer | 
approximately estimated at Rs. 200 the 
mesne profits pendents lto bad not been 


‘estimated even approximately, because the 


plaintiff could not make such an estimate as 
he could not anticipate at that stage the time 


‘which might elapse before he could obtain 
“delivery of possession in the event of his 


ultimate success. But when the plaint after 
it was returned to him was presented to the 


(1) 8 Ind. Ons, 84 18 0. L J, 18% 16 0, W. N. 508. 


, 
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Subordinate Judge, the plaintiff was in a. 
position to estimate approximately the mesne 
profits pendents ltte to which alone his claim 
was then restricted.. The plaintiff also did 
not state in the plaint, as he was bound to 
-do under rule 6 of Order VII of the Ocde, 
the ground upon which he claimed exemption 
from the law of limitation. These defects 
were noticed by the Subordinate Judge and 
the plaintiff was called upon to remedy them. 
The amendment was not made and ultimate- 
ly the plaint was rejected under ‘clauses (c) 
and (d) of rule 11 of Order VII of the Civil 
Precedure Oode. That rule provides that 
the plaint shall be rejected where the relief 
claimed has been undervalued and the plaint- 
iff on being required by the Court to correct 
the valuation within the time to be fixed by 
the Court fails to do 80, or where the suit 
appears from the statement in the plaint to 
be barred by any law. The plaintiff 
appealed to the District Judge and contended 
that no question of limitation could arise as 
the proceedings before the Court were really 
a continuation of the proceedings begun in 
1902. The District Judge gave effect to 
this contention and further held that section 


14 of the Indian Limitation Act governed ` 


that matter, although no reliance had been 
placed by the plaintiff on the provisions of 
that section.. As regards the question of 


valuation and Oourt-foes, the District Judge- 


held that the plaintiff was entitled to value 
+he claim for mesne profits at Re. 1,200, as 
he proposed to do quite arbitrarily, and that 
if the Oourt-fees were paid on the basis of 
that ,valuation, the plaintiff could proceed 
to the trial of the suit. The District Judge, 
however, added that if the mesne. profits 
‘were found to exceed Rs. 1,200 considerably 
and it transpired inthe end that the suit 
was grossly under valued, it would be dismiss- 
ed. In this view, the District Judge 
allowed the appeal presented to him and 
remitted the case to the Subordinate Judge 
for trial The propriety of this order of 
remand is now assailed before this Court 
on behalf of the first defendant. Two ques- 
tions require examination, namely, . first, 
whether the plaintiff is bound to value his 
claim approximately and to pay Court-fees 
on the basis of such valuation and, secondly, 
whether the claim is barred by limitation. 
The solution of both these questions 
‚depends upon the determination of one 


fundamental point, namely, whether the 
proceedings before the Subordinate Judge 
are a continuation of the proceedings institut- 
ed before the Munsifin 1902 or whether 
the plaint, when presented to the Subordinate 
Judge after it had been returned to the 
plaintiff, initiated a new suit. On behalf of 
the plaintiff it has been contended that for 
purposes of payment of Court-fees as also 
the determination of the question of limta- 
tion the proceedings before the- Subordinate 
Judge should be treated as A continuation 
of the proceedings in the suit before the 
Munaif. If this contention is well-founded, 
it is plain that the plaintiff is not Hable to 
pay Court-fees on the plaint nor does any 
question of limitation arise. It was ruled in 
the cases of Ramkrishna Bhikaji v. Bhimabas 
(2), Maiden v. Janakiramayya (3) and 
Bunwart Lal v. Daya Bunko Messer (4) 
that Court-fees cannot be levied in respect 
of a claim for mesne profits pendente lite. 
On behalf of the plaintiff reliance has beeu 
placed upon'this doctrine and it has been 
argued that after the return of the plaint 
and its presentation in the Court of the 
Subordinate Judge, he occupies precisely the 
same position as he wonld have occupied 
if that order had never been made and the 
question of mesne profits had been determin- 
ed by the Munsif. If this view is well 
founded it is clear that no question of 
limitation also vtan arise. But the conten- 
tion is maniféstly unsound. It was held 
by this Court on the last occasion when the 
matter came before us that the Munsif 
had no jurisdiction to entertain a claim for 
mesne profitas in excess of the limits of his 
pecuniary jurisdiction, If effect had been 
given to this vow, the plaintiff would have 
found himself ina position of inextricable 
difficulty. His application for assessment 


of mesne profits was. bound to be dismissed. 


But he prayed for an opportunify to have 
the question of mesne profita investigated — 
by.a Court of competent jurisdiction. We 
decided to give him this opportunity and 
directed that the plaint, in so far as it 
embodied &@ claim for maine profits pendents 
lite, that is, from the date of the institution of 
the suit on the 12th April 1902 to that of 
delivery of possession on the 15th Jyly 1907, 


2) 15 B. 416. 
3) 21 H. 871 
4 


1 Ind. Oas, 670, 18 0C. W. N. 815. | 
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be returned to him for presentation to the 
‘proper Court, namely, the Court of competent 
pecuniary jurisdiction. He has availed him- 


"golf of that order and has presented the 


plaint in the Court of the Subordinate Judge 
who is competent to deal with sa claim for 
mesne profits of any amount. The presen- 


tation of the plaint in the Court of compe- ` 


-tent jurisdiction must, however, be déemed to 
be the institution of a new suit. It is 
impossible to adopt the principle that the 
institution of a proceeding in a Court which 
has no jurisdiction to entertain it is a valid 
initiation of a proceeding, which may there- 
after be continued on transfer in a Court of 
competent jurisdiction. This view is not 
opposed to the’ decision of Khellat Ohundsr Ghose 
y. Nusesbunnissa Bibee(5) which was explained 
jnéhecaseof Hedlot Khasia v. Ka Ran Khastom 
(6). If the contention of the plaintiff were to 

- prevail, section 14 of the Indian Limitation 
Act would be superfluous. When a proceeding 
has been initiated in a Oourt which has no 
jurisdiction to’ entertain it and is, therefore, 

` followed by a proceeding properly, framed 
and instituted in a Court of competent juris- 


“diction, the question of limitation must be 


determined with reference to the point of 
time when the -proceeding is instituted in 
the competent Oourt, although the plaintiff 
may be -entitled to escape from the bar of 
- imitation -with the help of section 14 of 
the Indian Limitation Act. We hold accord- 
ingly that the presentation of the- plaint 
in the Court of the Subordinate Judge 
‘operated as the institution of a new suit for 
recovery of meane profits. aS. 

-The principle just explained indicates at 
. once that the contention of the plaintiff upon 
the question of Court-fees must be over- 
- ruled. The reason why a plaintiff is not 
required to value approximately the amount 
of mesne profits pendente lite and why: he is 


“ not called upon to pay Court-fees thereon, 


does not exist in the present instance. When 


. the proceeding was instituted before the 
~ Subordinate Judge ‘the entire amount of 


mesne profite had’ accrued due and the 
plaintiff was -in « position to value. the 
ama claimed by him, st least ap- 
proximately. In these circumstances, the 
| principle laid dowr in rule 2 of Order VII of 


3) 16 W. RAT, A i 
o 18 Ind. Cas. 377; 15 O. E. J. 241 
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the Code of 1908 applies. The second para- 

graph of that rule provides that where a 

plaintiff snes for mesne profits, the plaintiff 

shall state approximately the amount sued 

The plaintiff in this Court has stated 

that he approximately values ‘his claim 

for mesne profits at Ra. 10,000. Consequently 

the plaint must be amended and the 

plaintiff called upon to pay Count-fees on | 
the, valuation now approximately made. 

He will,_no doubt. be liable hereafter, if he 

is ultimately successful, to be called upon to ` 
pay Court-fees in , acoordance ` with the 
provision of section 11 of the Court Fees 
Act; 1870. - 

Às regards the question of limitation, we 
are notin a position to determine whether - 
the factas necessary to make section 14. 
applicable have all been established. The 
District Judge bas not-dealt with this part 
ofthe case in detail, and there is nothing 
to'be found in his judgment on this point 
except the casual observation that section 
14, of the Limitation Act applies. It may 
be pointed out that in order to make section 
14 applicable, the plaintiff has to establish 
that he has in good faith prosecuted another 
proceeding jn a Court which was not able 
fo entertain it from defect of jurisdiction. 
The plaintiff has stated in this Court that 
he values his. properby at 15 times - the’ 
annual profits, which he estimates Ab 
Rs. 2,000 a year; in ether words, according 
to the plaintiff, the value of the property in 
dispute is at least Rs. 80,000, although he 
instituted the suit for possession in the 
Court of the Munsif on the allegation that 
the value of the subject-matter was Ra. 668. 
Whether, in view of this, the plaintiff can 
be deemed to have prosecuted in good faith 
the previous proceeding, is a question which 
must be determined by the Subordinate 
Judge with regard to all the circumstances 
of the cass. The rule of limitation applicable ' 
to the case is contained in~ Article, 109 


_of the second Schedule of the Limitation Act, 


and if the plaintiff is not able to avail 
himself of section 14 or.of some other pro ' 
vision to which our attention has not been 
drawn, the whole of the claim would obvieualy 
be barred by limitation. - i 
The result is that this appeal is -allowed, 
the order of tho District Judge -set aside 


“and the case remanded to the Subordinate 


Judgo, The Subordinate Judge -will in she 
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5. Arst place call upon the -plaintiff to amend 
the plaint in two respects. The plaintiff 
must state approxiniately ‘the value of the 


claim for mesne profits which in this Court - 


. he has stated to bə Rs. 10,000. He must 
further state under rule 6 of Order VII of the 
Code of 1908 the specific ground upon 
which he claims exemption from the rule 
. of limitation embodied in Article 109. After 
the plaint has been amended, the plaintiff 
will be called- upon to pay Court-fees 
ad valoem within atime to be fixed by the 
Subordinate Judge. If the Court-fee is 
“not paid, the plaint will be rejected.- If 
it is paid, the Subordinate Judge will proceed 


. with the investigation of the question of limita-. 


„tion. If that question is decided against 
the plaintiff, the suit will stand dismissed. 
Tf the question is decided in favour of the 
plaintiff. the amount‘ of: mesne profits 
must be assessed gn evidence to be pro- 
duced on both sides. But the plaintiff-will 
be called upon to state whether he claims 
mesne ‘profits on the basis of rent, or pro- 
duce, or some other principle. The appel- 
lant is entitled to his coste in this Court. 
We: assess the hearing fee at four gold 


- . mohure. The costs before the District Judge 


and the Oourt of first instance will abide 
the result. 
-Appeal allowed. 


od 


. , ALLAHABAD HIGH COURT. 
Letrurs Parent Appgat No. 181 or 1913. 
May 8, 1914. 

Present:—Sir Honry Richards, KT., 

Chief Justice; and Mr. Justice Tadhal. 
DWARKA AND orsaes—Darenpaxrs— 
APPELLANTS 
versus 
RAMPAT AND OTHEBS—PLAINTIFP8— 

.RSSPONDENTS. . if 
Š Hindu Law—Partition—Joint family p in 
cludes cocupancy holding—adgra Tenancy Aot (IE of 
1901), s: 88, 

A suit for partition of joimt family property oan be 
brought even if the property includes an occupancy 
holdmg.- A Oourt need not sub-divide the holding 
in contrevention of the provisions of the Tenancy Act, 
but #'onan either give tho occupancy holding to one 
party eal from that party an equivalent in 
Yala, or can leave the oooypanay holding undivided 
inerely a declaration that the parties aro 
emfatled jointly to the holding 
° 
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Letters Patent Appeal against the decision 
of Mr. Justice Piggott in Second Appeal 
No. 889 of 1913, dated 4th August 1913. 

FACTS. —The ‘plaintiffs bfought a suit for 
partition amd possession of certain semin- 
dari property, sir and kAudkasht -lands, trees, 
a houses and a cultivatory helding. Various : 
pleas were ast upin defences. The Court of' 
first instanoe dismissed the suit. Om appeal, 
the lower Appellate Ceart déersed tho claim. 
The defendants appealed to the High Ooart 
on the ground that the present suk, in so 
far as it was a suit fer partition of the agri- 
cultural holding, offended against the pro- 
visions of section 32 #fthe Agra Tenancy 
Act. Mr. Justice Piggott held that the 
suit was meintainable imasmuch as the 
plaintif was found to bring the whole of 
the property into the hotelipot. The defend- 
ants appealed under the Isetters Patent. 

Mr. Haribans Sahat, for the Appellant.— : 
There are two poiats to be considered in 


“this case: 


(4) whether a guit for partition or division 
of an agricultural aha can be brought in 
a Civil or Revenue Court, and 

(st) whether a decree can be given for 
division of a holding. 

As to the first point, I submit that section 
82 of the Agra Tenancy Act (TI of 
1901) is conclusive on the point. Its pro- 
visions are very wide mil dt prohibits such 
a suit in very oléar and. express terms. It 
makes no differenoe whether the property 
embraces other property also. , Consequently 
the suit for partition, so far as it relates to 
partition of the holding, is not maintainable. 

As to the second point, the decree com- 
plained of is a decree for division of a holding. 
It is not a declaratory decree or a preliminary 
decree. The Court is not bound to passa 
preliminary decree im every case and I 
submit that this has not been done’ in hs 
present case. 


Mr. Purushottam Di, Tandon, fer the 
Respondents, was not heerd in reply. 


JUDGMENT.—The first point taken in 
this Letters Patent Appeal is that the decree 
of the Court below which was affirmed by 
this Court is not a decree for partition. 
In our opinion the-dearee can be read ARA 
preliminary decree for partition? It was so 
interpreted by the -learned Judge of this | 
Court; and we have pop dhe leest doubt | 
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when the case goes back to the 
below it will act accordingly. 

The next point argued was that amongst the 
items of property there is an occupancy holding 
and that under section 32 of the Tenancy 
Act no suit can be brought for the division 
of an occupancy ~holding. This matter is, 
in our opinion, also covered by the judgment 
of the learned Judge of this Court. There 
can be no doubt that a suit for partition of 
property can be brought even if the family 
property includes an occupancy holding. It 
does not at all follow ‘that the Court must 
necessarily sub-divide the holding in contra- 
vention of the ` provisions of the Tenancy 
Act. The Oourt can, sither give the occu- 


Court 


pansy holding to one party taking from | 


that party an equivalent .in value. If it be 
found impossible to do this, the Court can 
ledve the occupancy holding undivided 
` merely making a declaration that the parties 
are entitled jointly: to the holding. 
opinion there is nd force whatever in the 
appeal, which is akin and dismissed with 
coste, 
drea dismissed. 


PUNJAB OHIEF COURT. 
_ First Orvis Appwac No. 1060 or 1912. 
January 22,1914. ` . 
_ Present:—Mr. Justice Rattigan and 
Mr. Justice Beadon. 

Mr. ALISTER WEST —Appiicant— 
APPELLANT ; 
© voraus 

Lala BENI PERSHAD AND ANOTHER— 

RESPONDANTE. 
Compgniss Act (VI of 1882), a. 147—Cont) butory— 
Sharee—Liability of purchassr. i 
eThe appellant admitted that he had originally 
to purchase 70 shares in the Oompany under 
liquidation, but objected to his name being included in 
the list of contributories on bend har (1) that he 
had been induced by false and fraudulent misrepreson- 
tation to purchase’the seid shares, (6) inasmuch gs the 
prospectus which had beer sent to him contained the 
pames of some highly tespectable gentlemen as 
Directors of the Oompany, (ti) that in the notioe 
which appeared in a newspaper calling for wpplice- 
tions for the post of Manager it was stated that the 
Manager would -have the control of a large body of 
men and it was also that the Company was 

a good sound ‘financial position; (2) that subse- 

aeng the Company had tos 
paid up shares in Heu af 70 bagia wande tog) 
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he did nothing to repudiate his liability till the Oom- . 
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that the epplicant’s shares had been pledged with the 
Company and, therefore, the Company and not the 
applicant, must be ed as the real owner of the 
shares and liable thereon; and (4) that the persons 
primarily liable to the creditors of the Company were 
the late Directors and that until every effort had been 


~ made to recover from the latter the share-holders ` 
- could not be held responmble: 


Heald, (1) that the objections were untonable, for 
(1) it was not proved that the applicant took shares 
in the Oompany upon the faith of alleged representa- 
tions made to him. And that even ifthe applicant 
had been deceived into taking the shares he was not 
entitled in the circumstances of the prasent case to 
avoid the contract which he mads with the Company, 
as even upon his own allegations ho must have known 
very shortly after his eppointment as Manager of the. 
peny that fraud had been practised upon him and 


pany was ordered to be wound-up; - 

(2) that the applicant was not freed from lability 
on the ground that the Managing Director had written 
to him, ‘I will see what you have paid up and arrange 
to give you fully paid np shares for the same and 
transfer your liabilities on he remaining shares,’ as 
the promise contained was a purely personal one. 

(8) that the legal owner’ of the shares being the 
applicant and not the Company he was liable as s 
contributéry; 


- (4) that the proposition No. 4 was startling in 
its novelty and no authority was olted in support 
of it. ; : 


First’ appeal from the order of the Dis- 
trict Judge, Lahore, dated the 18th June 
1912, placing the name of appellant on the 
list af contributories. 

Mr. Oertel, for the Appellart. 

Mr. Obsdulla, for the Respondent. 

JUDGMENT.—On the 7th October 1910, 
one Mr. Birrel, who held a deoree for 
Rs. 7,572-2-8, applied under sectiond 128 and 
129 of the Indian Companies Act, 1882, for 
the winding-up of the Industrial East Com- 
pany, Limited, The District Judge after inquiry 
found that the debt was due to the applicant 
and that the Company in question was in- 
solvent. He accordingly ordered that it be 
‘wound-up compulsorily. Official Liquidators - 
were- appointed and were directed to file the 
usual list of contributories, .and on the 17th 
of January 1911 they filed a list and among 
the names therein was that of Mr. A. West, 
who was shown as holding 70 shares. Mr. 
West objected to his name being included 
in the list of contributories, though he 
admitted that he had originally agreed to 
purchase the 70 shares in question. The 
grounds on which he disclaimed liability were 
ss follows: 

(1) That he had ebeen induced by false- 
and frauduldnt malate presentation #0 purchase 
the said shards ; 
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(2) that after appellant had paid Re. 2,900 
on his shares the Oompany had agreed to 
substitute 23 fully paid up shares in lien 
of the 70 shares above referred to ; 


(8) ‘thas the applicant’s shares had been - 


pledged to the Company and that, therefore, 
the Company and not the applicant must be 
regarded as the real owner of the shares and 
liable therein ; and 

(4) that the persons primarily liable to 
the creditors of the .Company were the 
late Directors. and, that until every effort 
had been made to recover from the latter 
the share-holders could not be held respon- 
sible. ` 

The District Judgé after full inquiry and 
in a lengthy judgment; in which the whole 
history of the Company and the applicant’s 
connection with it have been discussed in 
detail, rejected the ’objections of Mr. West 
and held that his name must be entered in 
the list of contributories as the holder of 
70. shares. The value of each share is 
Bs. 150 and thas the total value of 


Mr. Weat’s shares is Ra. 10,500. He has, 


however, paid Ra. 2,900 and accordingly the 
belance: due from him would be Rs. 7,600. 
From the order of the District Judge Mr. 


West through his Counsel, Mr. Oertel, has 


preferred an appeal under section 167 of the 
Act to this Court. 

We have heard the case argued at great 
length by Mr. Oertel, but we sgree with the 
- District Judge that the objections put forward 

by Mr. West, are devoid of force. The first 
-objection is based on*the allegation that Mr. 
West was induced to take shares in the Com- 
pany on the faith of s prospectus which had 
“been sent to him and in which among the 


list of Directors there were given the names - 


of- Lieutenant-General Sir E. Locke Eliot 
and Mr. T. H. 8S. Biddulph. As a matter of 
fact the two gentlemen jn question «had 
originally been Directors of the Oompany but 
had resigned in May 1909, whereas Mr. West 
did not -purchase his shares till July or 
August 1909, and the argument is that 
Mr. West would nevér have taken the shares 
in this Company had it not been ‘that he was 
led to believe that those gentlemen were on 
the Board of Directors. 

Another misrepresentatton alleged to have 
been made to the appellant was that in the 
notice which s&eppeared in fhe “Madras Times”? 


calling for applications fora post of Manager, 
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it was stated that the Manager would have 
the control of a large body of men and that is 
was suggested thatthe advertiser was ina 
good sound financial position, whereas accord: 
ing to the appellant the advertiser, t.e., the 


“Company in question, was at the time finan- _ 
cially unsound and had only one or two. 


persons employed in its service. We agree 
with the District Judge that it is not proved 
‘that the appellant took shares in the Com- 
pany upon the faith of any auch representa- 
tions. There is upon the record a Jengthy 
correspondence between the appellant -and 
the Gompany prior to the date of the agree- 
ment by the former to take the 70 shares and 
in no ‘letter is one. word said about any. 
prospectps. We do not believe that-any sugh 
prospectus was sent to him or that it was in 
reliance upon any statements therein that he 
purchased. the shares. .He was. obviously 
Anxious to secure the post which had been 
advertised and for which he had applied. 
He was required to give.cash security to the 
extent of Rs. 10,000 and he at first tendered 
receipts for shares in the Bank of Madras to 
the value of Re. 5,650 and in Messrs. Spencer 
& Co. to the value of Rs. 2,500 and a cheque 


for Ra.. 1,850. He was informed that the. 


Oompany could not accept these securities, 
but would be satisfled if he took 80 or 100 


shares in the CompAny itgelf. Eventually. 


Mr. West agreed to purchase 70 shares in 
the Company and thus to qualify. himself 
for the post which he wished to, secure, And 
in due course he was -allotted the 70 shares 
and asa result appointed to the said post. 
In face of the correspondence on the record 
and of the above fastsitis absurd to con- 
tend that Mr. West was induced to speculate 
in the ahares of the Company, on the strength 
of a prospectus which, as we believe, was 


never sent to him or upon a representation” 


that he would when employed have the 
control ofa large body. of man. “He took 
the shares simply andwolely with the object 
of securing the post which had been adver- 
tized and he was in so way deceived by 
‘anything asid or done by the Company or 
its Directors. : 


That he had not been misled and that he . 
-~ had in point of fact no grievance against 


“the Oompany so late as the 26th January 
1910 (more than three months after his 
engagement),.is_ clearly. proved by. his. own 
letter of that date addressed to the Managing 
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Director of: the Company in which he 
states that he has to take leave for private 
reasons, but wishes to keép a lien on his 
appointment. 


It is unnecessary, however, for us to discuss 
this aspect of the question at any length as 
it is obvious that even if the appellant had 
been deceived irto taking the shares, he is 
not entitle? in the circumstances of the 
present case to avoid4he contract which he 
made with the Company. Even upon his 
own allegations, he must have known very 
shortly after entering upon his duties that 
fraud had been practised upon him and it is 
admitted that he became the Business 
Manager of the Company in October 1909. 
It is, we think, s fair assumption that the 
Bpsineas Manager of the concern would 
in a week or two discover the facta that 
General Sir HB. Locke Elliot and Mr. Bid- 
dulph were not Directors of the Oompany 
and had not been Directors since May 
1909 and that the Company was not 
employing a large body af men under 
his control. Had he been induced to take 
shares upon representations which he must 
have discovered almost immediately after 
joining his post to be false and fraudulent, he 
would naturally, if he regarded these repre- 
sentations as material, have at once re- 
pudiated his contract with the Oompany. 
Asa matter of fact he did nothing ‘of the 
kind, 
to his agreement so late as the 26th January 
1910. 

Furthermore, it is admitted that sppel- 
lant made no attempt to avoid his contract 
before the date, when Mr, Birrel applied for 
the compulsory winding-up of the Company, 
and in the circumstances it is now too late 
efor him to plead that he was deceived into 
taking shares. As observed in Buckley’s Work 
on the Companies Act, 1902: “If before 
it (a voidable contract)” be rescinded a 
winding-up be commenced or the concern 


cease to be a going aoncern, the share-holder’ 


can no longer be relieved, but will be lidble 
aa a contributory” (page 180). In the words 
of Lord Campbell, L. O., in Henderson v. 
Royal Bretish Bank (1): Te would, be mons- 


trous to say that, he haying become a part. 


ner and a ahare-holder, and having held him- 
(1) 7 EL & Bi. $56; 1 H. & N. 685n; 26 L. J.Q. B 
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self out to the world as such, and having so 
remained until the concern .stopped psy- 
ment, could, by repndiating the shares on 
the ground that he had been defranded, 
make himself -no longer a share-holder, and 
thus get rid of his. liability to the creditora 
of the Bank, who had given credit to it on 
the faith that he wasashare-holder.” To 
the same effect is the rule as stated in 
Volume V of the “ Laws of England” (page 
131): “The right to rescind is also lost by 


‘the commencement of the winding up of 


the Company, or by the Company becoming 
insolvent and stopping payment, unleas in 
either case the share-holder has previously 
repudiated the shares, and proceedings for 
resciasion have been commenced by him: 
or some other person, and he has, in the 
latter case, agreed with the Company to be 
bound by such proceedings, or has previously 
repudiated and filed an affidavit setting up 
the misrepresentation in resisting a sum 
mary application for judgment in an action 
for calls.” The last proposition is. based on 
the case of In re General Railway Syndicate 
Whateley’s cass (2) where the facta were 
peculiar. The Company had applied under 


‘Order XIV of the Rulo of the Supreme Court 


for leave ta sign final judgment in an action 
for calla and leave to defend was obtained 
by a share-holder upon an affidavit stating 
his intention to counter-claim for resciasion 
of the contract to take shares on the ground 
of misrepresentation. ~ This was, it is to be 


- noted, an action by the Company itself and 


Lindley, M.R., in more places than one in 
the course of his judgment, is careful to 
point out that at the time when the applicant 
sought to rescind his contract with the 
Company no petition to wind-pp the Com- 
pany had been presented, and consequently 
no equities had arisen affecting third parties. 

Mr. Oartel, however, argued that the delay 
on‘the part of his client in repudiating his 
shares was due to a promise made to hint by _ 
Mr. Enever, the Managing Director of the 
Company. who in his letter dated “Caloutta, 
lst February 1910” (Exhibit F), wrote to 
appellant as follows :— 

‘I will see what you have paid up and ar- 
range to give you fully paid up shares for the- 
same and transfer? your liabilities on the 
remaining shares.” - ` 

ae a 865; 68 L. J. Ob. 850, 82 L. T, 184; 
B. 440; 8 Manson 74 16 T, L. R, 178. 
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Admittedly Mr. Enever did hot carry out 
this promise, which was purely personal on 
his part and in no way binding on the Oom- 
pany. The promise might possibly have 
been a good ground, as against the Company 
itself, for any reasonable delay on the part 
of the appellant in repudiating his shares. 
It could not, however, even_s8 against the 
Company, justify his inactio r over seven 
months, and it affords ng excuse whatever 
when his rights come into petition with 
those of creditors of the mpany after a 
petition for - winding-up hha (been duly pre- 
sented to the Court. 

We hold, therefore, this the first and 
second grounds upon which: appellant dig- 
claims liability have not force, and must be 
overruled. 

The third ground is to the effect that as 
the:sharea of appellant were pledged to the 
Company, it isthe- Oompany and not the 
appellant who is liable thereon. For this 
proposition no authority was cited and.. it 
is clearly untenable. The shares were, no 
donbt, hypothécated with the Company, but 
the legal owner thereof was the appellant 
and as such he and he alone must be held 
liable for all unpaid calls thereon. 

The fourth ground, vis., that before appellant 
can be held liablethe Directors of the Company 
should first be called upon to liquidate the 
demands of the Company’s creditors was not 
preased and very rightly .s0. The proposition 
ia startling in its novelty and the learned 
Counsel for appellant was unable to adduce 
-any authority in its support, 

The appeal fails and is dismissed.» The 
Official Liquidators are Pleaders, but they 
have appeared as respondents in their 
capacity as such and we cannot, therefore, 
‘allow them coats. h 

‘Appeal dimisso. 
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in mame of “persons other than insolrent—WNotioe of 
motion for delivery of properties to Ofioial Assiones— 


Jurisdiction. 

The given by section 86 of the Troi: 
dency Towns Insolvency Act does nót include » 
to questions of title as between the 

and a stranger to the insolvency, ken 
prima facie, and until the contrary ip proved, the title 
in in the stranger. 

' Where, therefore, an Official Assignee, applying for 
the administration of the deceased insolvent’s estate 
aceasta of the Presidency Towns Insol- 

spina wade mation 50 of tho At ford motion and 

under section 36 of the Act for delivery to him 
standing in the name -of persons other 


under section 36 of the Presidency Towns Insolwency 


Act, the order is one made without jurisdiction and 
must be set aside. 


Hannah and Walter 


500; 4, Morrell soa, Kwe 

Appeal from the order‘of the Hon’ble 
Mr. Justice Bakewell, dated the 27th of 
March 1918, and made in the exercise of the 
Insolvency Jurisdiction in Insolvency Petition 
No. 277 of 1911. 

Mr. Nugent Grant instructed by Mr. P., 
Subbayya Ohetty, for the Appellant, 

Mr. D. Ohamier inatructed by Mr. G. A. 
Duke, for the Respondent. 

JUDGMENT. ; 

Wara, 0. J.—In this case ` the: 

Indian, Export” Company—I 


Sonth 
will refer to 


them hereafter as the Company—applied to the ` 


Court for an order under section 108 of the 
Insolvency Act that the estate of one Muruga 
Pillai deceased should be administered in 
insolvency. The application states’ that the 
deceased at the time of his death was indebt- 
ed to the Company in the sum of ‘about 
Re. 50,000. It also states that by three 
agreements the deceased had hypothecated 
skins and other things and also deposited 
with the Company the title-deeds of certain 
properties to secure the re-payment of the 
amount due to the Company, but that the 
Company were informed that the value of 
the security held by they did not exceed 
Ra. 80,000 and they claimed to be unsecured 
creditors for the balance. An order was made 
oh this application. The order was under sec- 
tion 109. Section 109, sub-section(1), provides: 

“Upon an_ order being made for the ad- 
ministration of a deceased debtor’s estate under 
section 108, the property of the debtor shall 
vest in the Oficial Assignee of the Court, and 
he shall forthwith proceed to realize and dis- 


‘vides: 
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tribute the same in accordance with the pro- 
visions of this Act. ” Sub-section (2) pro- 
“With the modification hereinafter 
mentioned, all the provisions of Part IM, re- 
lating to the administration of the property 
of an insolvent, shall, so far as the same are 


> ppplicable, apply to the case of such adminis- 


tration order in like manner as to an order 
of adjudication under this Act.” Shortly after 
the making of this order, a notice of motion 
was taken out by the Official Assignee. It 
was served on two parties. One of them is the 
widow of the deceased ; the other is said to be 
the brother of the widow. Weare not con- 
cerned to-day with the transaction in which 
the brother of the widow is said to have 
taken part. We are only concerned with the 
widow. The notice of, motion is dated the 
4th December 1912, and it asks for an order 
as against the widow declaring that certain 
properties were purchased by the deceased 
benams in her name and : were in renlity the 
property of the deceased and as such were 
vested in the Official Assignee. The, notice 


` of motion was made returnable on the 9th 


December 1912.. There is appended to the 
notice of motion this note: “ This notice ` 
of motion was taken out by the Official As- , 
signee and will be based on his report and * 
oral testimony of witnesses.” Ido not pro- 
pose to say anything with regard to the ques- 
tion as to how far the report of the Official 
Assignee is evidence. We have discussed this 
question in another case. It may, however, 
be pointed out that the notice of motion is re- 
turnable on the 9th December and the report 
is dated the 14th.. If the motion had come 
on for hearing on the day on which it was 
returnable, it is difficult to see how the 
widow could hive had en opportunity of 
meeting the report. However, we are told 
that, as a matter of fact, the notice of mo- . 
tion did not come, ọn for hearing until 
February. 

Mr. Chamier, who appeared in support of* 


- the learned Judge’s order, contended before 


us that the applicftion-was made on behalf 
of, and in the interests of, the general 
body of creditors. The general body of cre- 
ditors are, no doubt, interested in seeing that 
the Company’s security. is upheld, because if 
the security is upheld, the amount which the 
Company would be entitled to prove against 
the estate would be so much the less and the 
balance _ available to the general body of 
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creditora, if there are any asseta at all, 
would be so much the more. That 
is the. only interest, so far as I 
can see, which the general body of 
creditors had in the succeas of the appli- 
cation made by the Official Assignes. On the 
other hand itis obvious that the Company 
had a very substantial interest in the order, 
which the Official\ Assignee asked for, being 
made, because their security was in jeopardy 


and the order e by the learned Judge - 
was in effect anjorder that their security was 
good. The actual’ finding of the Judge in 
regard to this rT was:—~ I am of opinion 


that the eviden¢e bstablishes that Sornammall 
(that ia the wigów) held the property beaams 
for the insolvent.” Therefore one cannot 
help thinking—we have no information one 
way or the other—that this application, at 
any rate in the first instance, was not 
conceived as being, as Mr. Chamier suggests 
it was, in the interest of the orsditors, but 
was made for the purposes of establishing by 
an order of the Court in ingolvency that 
the security which the company hold 
over the property of the deceased was n 
good security on which they could realize. 
The state of things, as I understand it, 
when the notice of motion was Isinched was 
this: the Company held a mortgage over the 
property which constituted them, as they 
contended, secured creditors. The house 
„property referred toin the notice of motion 
‘is included in the mortgage and the mort- 
gage was executed by the decoased and ‘by! 
his widow. ‘The title-deeds steand in thé 
name of the widow. .In that state of things 
I confess I do not understand why the Uom- 
pany did not proceed under section 12 of the 
Aotand, if they were not willing to relinquish 
their security, give an estimate of tho, value - 
of their security and prove for’ the balance, 
and haying done 80, proceed to realize their - 
security. The widow being a party to the 
mortgage, the fact that the title-deeds stood 
in her name would not have ‘been, as I 
understand the case; an obstacle in the way 
of the Company when they songht to realize 
the security. If the Company had sought 
to realize their security, if would, no doubt, 
have been open to the widow to seb up a case 
that her signature*to the mortgage was ob- 
tained by frand; bat until she was able to 
substantiate that, tho Company“vere inthe posi- 
tion of Gn secured creditors and were en- 
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titled to realixe their security. However, 
that course was not taken. When the motion 
came on for hearing, Mr. Grant, who ap- 


peared for the widow, did not argne the. 


case on the merits; but he said there was 
no jurisdiction to make this order. So far 


aa the notice of motion goes, it does not ap- . 


pear under what section of the Act the juris- 
diction of the Court was invoked. But I do 
not think it is contended that, as a matter of 
fact, the Court was asked to make the order 
under any other section than section 86. The 
learned Judge in his ju ent refers to that 
section. He says that “under section 36 the 
Official Assignee can apply to the Court in a 
summary manner for an order that the pro- 
perty may be delivered to him.” Then the 
learned-Judge goes on to refer to section 7. 

As regards section 36 our view of that 
section, as we have had occasion before to 
observe, is that it isa discovery section. It 
` enables the Official Assignee to get an order 
which will help him in discovering the 
existence of property which belongs to the 
insolvent, or which will enable him to acquire 
information on which, on: adopting the ap- 
propriate procedure, he may be in a posi- 
tion to ask the Court for an order that pro- 
perty, which prima facie belongs to some- 
body else, forms part of the estate of the 
insolvent. In my view the section does not 
anthorize the Court to make an order deter- 
_ mining any question of title as between the 
insolvent and a third party where a third 
party seta up a title which the Official As- 
signes desires to call in question. Other 
_ sections of the Act provide for the procedure 
whereby these questiong of title are to be de- 
- termined. We have specific sections, such 
as the voluntary settlement section and 
the fraudulent preference section, and in ad- 
dition there is the general power of the Oourt 
40 set aside a transaction, if a proper applica- 
tion is made in that behalf, on the ground 
that it is fraudulent, or against the policy 
of the Insolvency Act. That being my 
view of the construction of the section—and 
I think that is the construction which has 
been placed upon the corresponding English 
section, namely, section 27 of the English 
learned Judge, in my 
opinion, bad no power to make the order 
under section 36. . ` 

Then Mr. Shensi has contended on behalf 
of the Ofcial Assignee that the learned 
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Judge had jurisdiction to make the order 
under section 7. Now section 7 is taken 
word for word from section 102 of the 
English Act. As regards section 7 it seems 
to me that three questions arise. First, does 
section 7 apply to administration proceedings 
atall P Secondly, if it does, the general 
question, is there power to deal with a 
question arising between the Official Assignee 
and a stranger, where the Official Assignee 
sete up no’ larger right than the insolvent 
had, on motion in the insolvency P Thirdly, 
if section 7 applies, the specific question, was 
there jurisdiction to make this - particular 
order in view of the circumstances in which it 
was madeP 

` Now as regards the first question, does seo- 
tion 7 apply to administration proceedings at 
all P The provisions of section 125 of the 
English Act are reproduced in sections 108 
and 109 of the Indian Act. Sub-sections (1) 
and (2) of section 109 of the Indian Act cor- 
respond to sub-sections (5) and (6) of section 
125 ofthe English Act. In the case of 
In re Hewitt; Ex parte Hannah and Walter 
Hewitt (1) the question arose as to whether 


-the provisions of section 27 of the English 


Act of 1888, which corresponds to section 
36 of our Act, applied to the administration 
of the estate of a person- dying insolvent and 
it was held that they did not. The rato 
decidends of that case was that as rection 27 
was not one of the provisiona of Part IO 
of the English Act, that particular section 
was not applicable in the administration of the 
Mr. Justice 
Cave puts it thus :— This question depends - 
primarily , on the language of section 125. 
The 6th sub-section of that section” [that is 
sub-section (2) of section . 109 of our Act] 
“applies with the modifications after-men- 
tioned all the provisions of Part ILI of the Act 
relating to the administration of the pre 
perty ofa bankrupt so far as the same are 
applicable. There is, therefore, an express 
enactment that the provisions of Part 
DI with certain modifications shall apply 
to the administration tin bankruptcy of the 
estate of a person dying insolvent. The 
terms of sub-section 5” [that is sub-section 
(1) of our section 109] “cannot, as it seems 
to me, be relied upon as extending the pro- - 
visions of sub-section 6.” Mr. Justice Wills 

(1) 15 Q. B. D. 160; 5414. J. Q. B. 408; 58 L. T. 156, 
2 Morrell, 184 E 
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says — By sub-section 6 vf section 125, 
the Legislature has specifically pointed out 
certain sections of the Bankruptcy Act which 
are to be applied to the administration of 
the estates of persons dyihg insolvent. 
cording to the ordinary rules of interpreta- 
tion, -unless there are strong reasons to the 
contrary, when they provide that the provi- 
sions. of Part III shall be applicable, they 
must be considered to mean that other parts of 
the Act shall not be applicable.” -The learned 
Judge also gbeerves :— “There is no reason 
afforded by the use of the language referred 
to why any other provisions than those of 
Part UI should be applicable to the adminis- 
tration of estates under section 125.” If 
we apply the ratio demdendi of that decision 
to the question before us, .there can only be 
one answer to the question. There is another 
authority which throws light on the ques- 
tion and that is Es parte Official Receiver; 
In re Gould (2). There it was held 
that section 47 of the Bankruptcy Act 
of 1883, which avoids certain voluntary 
settlements executed by a bankrupt, does not 
apply to the administration: of the estate of 
a deceased insolvent by the Oourt of Bank- 
ruptey. According to the English decisions, 
the fact that the provision which is sought to 
- be applied to administration proceedings does 
not form part of Part ILI is conclusive on 
the question as to whether that provision 
ia’ applicable. On the other hand the fact 
that it does form part of Part ITI is not con- 
clusive. The judgment of Fry; L. J., is 
instructive, because he traces the history of 
the jorisdiction. There he makes this 
observation: “It is argued thatthe use of 
the words ‘administration according to the 
law of bankruptey,’ in sub-section 1, -shew 
that ‘the estate of the deceased debtor’ ig to 
include the property of third persons, In my 
jodgment those words apply only to the 
mode of administration, and not to the sub- 
ject-matter which is to be. adyninistered. In 
my opinion, ifitbad been intended to arm 
the Court with the power of administering 
the property of third persons as part of the 
estate of a deceased insolyent-debtor—a 
“power which had never been posseased by the 
Court of Obancery—the Legislature would 
have expraéssed their intention in clear and 
unambiguous language.” Again, “What isan 

(2) 19 Q. B. D. 9% 66 L. J. Q. B. 888; 68 L. T. 806, 
BS W. R, 500; 4 Morrell, 202,- 
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‘administration -order' P It is ‘an order for 
the administration- of the deceased debtor's 
estate,’ and of nothing else. So many, there- 
fore, of the provisions of Part IIT ab are - 
applicable to such an administration are 
imported into section 125, and no others.” I 
do not think there is any case (at any rate 
our attention has not been called to any case), 

in ‘which it has been held that ona motion 
in proceedings for the administration of 
the estate of a deceased insolvent, the Court 
has power to hold that property which 
prima facie belongs to somebody else 
forms part of the estate of the insolvent. 
For the purposes of the case before us to- 
day, J do not-think it necessary for us to 
express any final opinion in thia matter. 
But I find it difficult to suggest any grounds 
for holding that the decision in In Re Hewitt, 

(1) does not govern the question. 

Assuniing for the purposes of this judg- 
ment that section 7 applies to administration 
proceedings there is the further question, 
the general question, is there power to deal 
with this class of cases on notice of -motion P 
That, of course, depends upon the construction 
of section 7, which is taken word for word 
from section 102 of the English Act. No 
doubt, the words are very wide. “Subject to 
the provisions of. this Act, the Court shall 
have full power to decide all questions of 
priorities, and all other questions what- 
soever, whether of law or fact, which 
may arise in any case of insolvency coming 
within the cognizance of the Court, or 
which the Court may deem it expedient 
or necessary to decide for the purpose of 
doing complete justice or making a complete 
distribution of property in any such 
case”, that is to say, in any case of insolvency 
coming within the cognizance of the Court. 

The effect of section 102 of the English’ 
Act ‘has been the subject of a great many 
decisions which I do not propose to discuss 
now. But the effect of the decisions is thus 
stated by Vaughan Wiliama, L. J., in his 
book’ on! Bankruptcy, 9th Edition, page 
842. He points out various considera- 
tions and then goes on: “All” (that is 
all these considerations) “seem to point to an 
intention by the Legislature that the “High 
Court in bankruptcy should now exercise 
that jurisdiction between the trustees and 
strangers which the cases under the old Ast 
decided that the Qquri of Bavkruptcy as 
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then constituted, conld not, or ought not, to 
exercise.” Applying that summary of the 
law I should have been disposed to hold, 
although I do not think it necessary to give 
& final decision on the question, that the 
question which was ‘raised in this notice of 
motion was a question which could be deter- 
mined as between the Official Assignees and 
the stranger on a notice of motion, and that 
it was not necessary that the Official Assignee 
-should bring a suit for the purpose of 
having the question determined. 

That brings me to the last question, the 
specific question: in view of the fact that 
the learned Judge purported to make the order 
under section 86, can we say that be had 
jurisdiction to make the order? The learned 
Judge says: “Under section 86 the Official 
Assignees can apply to the Court in a summary 
manner for an order that the property may 
be delivered to him.” He refers to section 7 
as giving him power to decide all questions 
arising in a case of insolvency. I understand 
that the learned Judge decided the queation 

“ of title and ordered delivery of posses- 
sion in exercise of the powers which 


he considered he possessed under section 36. ` 


As I have already said, in my opinion the 
jurisdiction given by section 86 does not in- 
slide a power to determine questions of 
title as between the Official Assignee ands 
stranger to the insolvency, where prima facie 
and until the contrary is proved (and this is 
the footing on which this case was argued) 
the title is in the stranger. ' 
I think we must hold that this order was 
_ made without jurisdiction. The order in so 
far as it relates to the properties described 
_asitemsl and 2 inthe schedule attached to 
the notice of motion is set aside with costs 
here and before Mr. Justice Bakewell, the 
costs to be taxed on the original side scale. 
The costa of Mr. Grant's client and of the 
Official Assignee may be paid ont of the 
estate. 
OLDFIBLD, J.—I agree. i 
Order partly act aside. 
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CALOUTTA HIGH COURT. . 
_ Saconn Crvit Appar No. 2683 or 1910, 
- March 18, 1914. ° 
Present:—Justice Sir Asutosh Mookerjes, 
Kr., and Mr. Justice Beachcroft. 
MIDNAPORE ZEMINDARY Oo. Lp.— 
PLAINTIFPs— APPELLANTS 


g tersis 
NITYA KALI DASI—DEFENDANT— 
RESPONDENT. . 

Otvil Procedure Code (Act V of 1008), 2. 11, Kapi. I~ 
Ros judicata—Rule of res judicata, whether appltoable. 
to all stages of suit—Landlord and tenant—Sutt for 
rent—Dafence of eviction and conssquent suspension of 
ront—Previous suit by tenant against landlord for pos 
session of land as included «within tenancy—Dismissal of 
suit. 5 

If the game question la in controversy between the 
same parties in two distinct tigations instituted one 
after the other, but almultansously pending, the final 
decision in the later suit, if given earlier, operates as 
res judicata in the cartier suit whose final stage is 
reached later. - 

The rule of res judicata is applionble to all the 
stages of a suit till it is finally terminated and is not’ 
confined to Courts of first instanoe. ` - 

Balkishan v. Kishen Lal, 11 A. 148, followed, 

Abdul Majid v. Jew Narain Mahto, 16 O. 288, nob 
followed. s 


defence of eviction and consequent suspension of rent 
ió not available to him in a mit for rent. : 

But where the tenant specified certain lands in the 
plaint in a title suit against his landlord and saserted 
that those lands were included in his tenancy, and tho _ 
claim was negatived: 

Held, that this was a determination that the title of 
the tenant to the lands specified was not proved, and 
thet, consequently in any other litigation botween the 
same parties, ib would not be open to the tenant to 
pload that the lands described in the plaint of the ` 
former suit were included within her tenancy. - 


Appeal from the decree of the District 
Judgeof Murshidabad, dated April 28th, 1910, 
reversing that of the Additional Munsif of 
Jangipur, dated March 2nd, 1909, ` 

Babu Jogæh Ohandra Roy, for the Appel- 
lant. - i A 

Babu Tarak Ohandra Chahravarti, for the 
Respondent. ` 5 

JUDGMENT.—This is» an appeal by the 
plaintiffs in a suit for recovery of arrears of 
rent for the years 1311, 1312, 1813 and the 
first threo quarters of 1314 et. an annual 
rate of Ra. 61-6-17 gandas.” The defendant 
resista the claim on the ground thatas the 

. plaintiffs have dis her from some 
land comprised in the holding, the entire rent 
has been suspended. The Court of Arst 
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initance decreed the 
sppeal the District 
plaintiffs a» ‘decree for 1811 and has -dis- 
missed the claim in respect of the other 
years. ' i 

On the 19th September 1906 nearly a 
year and a half before the institution of 
this suit on the 4th February 1908 the 
defendant had instituted a suit against the 
plaintiffa for recovery of certain specified 
lands, on ‘the allegation that they were 
included in her: tenancy and that the land- 


suit in pert. Upon 


- lords had unlawfully deprived her of their 


possession. It is not necessary for our 
present purpose to set out in détail the 
history of that title suit. It ia sufficient to 
state that before the present suit was heard 
by the Court of first instance on the 2nd 
March 1909, a judgment had been pronounced 
in the title suit by the District Judge, Mr, 
Pittar, on the 11th June 1908. That judg- 
ment was used as -avidence both by the 
Court of first instance and the Oourt of 
Appeal below in the present litigation. Sub- 
sequently, on appeal preferred to this Oourt 
against the judgment of Mr. -Pittar, his 
decree was set aside and the case was 
remanded for re-consideration. On the 3nd 
January 1912, the title suit was after 
remand decided by another District Judge, 
Mr. Panton. This judgment, it is hardly 
necessary to state, was not in existence when 
the present suit was heard either in the 
Court of firat instance*or in the Court of 
appeal below. An application has been 
made on behalf of the plaintiffs-appellanta 


-for leave to produce in this Oourt the 


judgment of Mr. Panton by which the title 
suit has been finally desided. It has been 
contended that the question which arises for 
decision in the present litigation has been 


| decided in the title suit and that such decision 


operates as res judicata, Wo are of opinion 
that the judgment can be properly receiyed in 
evidence on the principle explai in the 
case of Balktshan_v. Kishan Lal (1). On 
‘behalf of thé respondents, reliance has been 
placed upon the ebeervation in the case of 
Abdel Majid v. Jao Narain Mahto (2) in 
support of the argument that the doctrine of 
res judiqaa applies only to Courts of first 
instance. In our opinion this view is un- 
sound and is not supported by the ‘language 


m 11 A. 14; A. W. N. (1889) 42; 13 Ind. Jur. 809. 
2) 18 0. 283.. É 


t 


Judge has given the- 


either of section 18 of the Code of 1882 or of 
section 11 of the Code of 1908. We are in 
full agreement with the conclusion reached 


‘by Mr. Justice Mahmood in Balkishan y. 


Kjshan Lal (1) and are not prepared to 
accept the dictum in Abdul Majid v. Jew 
Narain Mahto (2). We are further of opinion 
that the changes introduced into section 11 of 
the Code of 1908, do not affect the validity 
of ‘that decision. On the other hand, 
explanation (1) of section 11 of the Code of 
1908, which lays down that the expression 
“former anit” shall denote a suit which has 
been decided prior to the snit in question, 
whether or not it was instituted prior 
thereto, tends to confirm the view that if the 
same question is in controversy between 
the same parties in two distinct litigations 
instituted one after the other, bat aimul- 
taneously pending, the final decision in the 
latėr suit, if given earlier, operates as res 
judicata in the-earlier suit whose final stage 
is reached later. This principle, taken 
along with the doctrine that the rule of 
res judicata is applicable toall tho stages of 
a suit till it is finally terminated, amply 
justifies the view adopted in Balktehan v. 
Kishan Lal (1). Substantially to the same 
effect are tho docisions of Ramlal v. Ohhab 
Nath (3), Beni Madho v. Indar Sahai (4), Quru- 
rajammah v. Venkatakrishnamma Ohetit (5) 
and Nur Muhammad v. Jamun, (8). We conso- 
quently hold that the ju nt of Mr. Panton, 
against which no ap has been preferred 
to this Oourt and which has consequently 
finally terminated the title mit, must be ` 
received in evidence in this Oonrt. 

Wo have next to consider the precise effect 
of that judgment. It appears that in the- 
title suit the preseyt defendant, who was 
the plaintiff, contended that he had been 
dispossessed of cartain specified lands by 
her landlord, although those lands are com- 
prised within the ambit of her tenancy. Mr.. 
Pantonhas investigated that claim nnd held 
that the plaintiff,in that suit had failed to 
establish that the disputed lands were 
included in her tenancy. This decision is 
conclusive between the parties. It must 
not be laid down, however, asa compre- 
hensive rule of law that, because a tenant 


8) 12 A. 578) A. W° N. (1800) 183. 
4) 3 Ind. Oas. 7; 88 A. 67; 8 A. L. J. 001, 
3) 24 H. 350. ; . 

(6) 153 P. R. 1800. “ 
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has failed in a suit for recovery of. poases- longer plead that the lands from which she 


sion of certain lands alleged to be comprised 
in his holding as against his landlords, the 
defence of eviction and consequent suspen- 
sion of rent is not available to him. Cases 
may oasily be imagined, where, notwith- 
standing the failure of the tenant in a suit 
for recovery of possession, auch defence may 
still be available 
illustration. A snuit by the tenant for 
recovery of possession may fail on the ground 
that the claim is barred by limitation; this 


would not bar the defence of eviction and 


consequent suspension of rent in ansyer to & 
claim for rent. Here, however, the case is 
of an entirely different description. The 
tenant specified certain-lands in‘the plaint 
in the title suit and asserted that those lands 
wore included in her tenancy. The District 
Judge has negatived that claim. This is a 


determination that the title of the tenant to. 


the lands specified has not been proved. 
Consequently, in any other litigation between 
the same parties, 1t is not open to the tenant 

to plead that the lands described in the 
plaint of the former suit are included within 
her tenancy. To this extent, the decree in 
the suit first decided must be deemed oon- 
clusive between, the parties. But this does 
not dispose of the controversy in this liti- 
gation. In answer to the claim, the defend- 
ant urged in her written statement, in 
perfectly general terms, that there had 
been eviction and consequent suspension of 
rent. She did not specify the lands from 
which she had been evicted, thongh she 
might and should have been called upon to 
specify them. The fact remains that the 
plaintiffs did not invite her to specify the 
lands from which she alleged in her written 
statement she had been i 
Reference has, however, been - made to 
-passages from the judgments of the Courts 
below to show that although the written 
statement was general in ita terms, the 
case before the Oourta below was that tho 
defendant had been from 


precisely the same lands she sought to. 


recover in the title suit. Woe are not pre- 
pared to restrict the full effect of the 
written statement, and we are of opinion 
that the defendant shonld have an oppor- 
. tunity to establish in support of her case, 
that she has been dispossessed from some 
Jand of her tenancy, though she can no 


to him. To take one 


has been dispossessed are the specific lands 
mentioned in the title suit. It is still open 
to the defendant to establish, if she can, 


that she has been dispossessed by her land-_ 


lords of lands other than those comprised 
in the title suit. For this purpose, it is plain 
that the defendant must in the first place 
specify the lands, if any, other than those 
included in the’ title suit, from which she 
has been dispossessed, and, in the second 
place, a local investigatign is necessary to 
determine the situation of the lands com- 
prised in the tenancy of the defendant as 
also of those from which she alleges she has 
been 
The result is that this appeal is allowed in 
part; that is, only in so far as the decree of 
the District Judge dismisses the claim.for 
rent for 1812, 1318 and a part of 1814 
The case will be remanded to the Court of 
first instanoe for re-trial on the lines indicated. 
At the re-trial, all such questions as arise 
between the parties on the pleadings will be 
open for adjudication inclusive of the ques- 
tion whether the eviction, if any, has been 
of such a character as to justify the suspen- 
sion of rent as laid down in the cases of 
Sy. Surendra Mohun (7), Chandra 
Kania v. Rama Nath (8), Purna Ohandra 
Sarbajna v. Rask Ohandra Ohakrabarty (9) 
and Godat Molla v. Aminuddi Howladar (10), 
or does not justify entire suspension of rent 
on the principle recognised in Rat Charan 
Sar Masumdar v. Administrator- General ‘ af 
(11) and Meenaksht Sundara Nachiar vw. 
Ohidambaram Ohetty (12). The decree of 
the District Judge in respect of the rent 
for 1811 has not been challenged in this 
Court and will accordingly stand confirmed. 
The plaintiffs will pay the defendant her 
costa thronghonut this litigation, except the 
costs in the Court of first instance which will 
abide the result of the re-trial. 
Appeal allowed. 
7) 5 Ind. Cas. 108; 11 0. LJ. 001. 
8) o Tad. Can 4, 116 L. J. 591. 
9 Ind. Oas. 568 13 O. Lal. 119. 
i 21 Ind. Oms. 957; 18 O. L. J. 500. 
2 Ind. Oas. 160; 86 0. 856; 90. L. J. B78; 18 
0. wW N. 853. 
(12) 18 Ind. Ons. 711) 23 M. L.J. 119 12 M. L T 
124 (1912) AM. W. N. 8 
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MADRAS HIGH COURT. 
Civin APPEALS Nos. 245 or 1910 axp 440 OF 
1911. 
April 21, 1914. 
Present: Sir Arnold White, Kr., Ghiet 
Justice, and Mr. Justice Seabee ‘Aiyar. 
In Arrar No. 245 or 1910. 
KUNHANNA SHETTY—Derenvant— 
í ÅPPHLLANT ` 
UCreus 
TIMMAJU AND orHeRs-—PLalxtivrs— 
; RESPONDENTS. 
Ix Arrear No. 44 or 1911. 
TIMMAJU AND OTBEEBS—PLAIMNTIFFS— , 
APPELLANTS a os 


veraus - 
KUNHANNA SHETTY AND OTHER8— 
DEFENDANTS—RESPONDEXTS. ` 
tang law—. n, ramoral of—Grounds— 
Lumitation Act (FX of 1908), Sch. I, Arts. 44, OL and 
1it—AdAlienation partly binding—Charge. 

Where an ajaman of an Aliyasanthana family sets 
up a titlo to family propertios in himself and alionates 
them and does not disch the family debts when 
funds are available and his conduct is imoonsistent 
with the interests of the family, he is Usable to 


dismissed, ' 
Thimmakke v. Akku, 7 Ind. Cas. 153; 34 M. 481; 


. (1910) Mf. W. N. 203; 8 M. L. T. 189, followed. 


A suit byan alyasamhana family to recover 
possession of thefamily proporties alienated by. its 
ajaman, not being a sub “to sot aside an instrament” 
within the meaning of Articolo 91 of the Limitation 
Act,” is governed by Article 144 of the Act. 


Unm v. Kanchi Amma, 14 M. 26; Anaatan v. Ban- 


kasan, 14 M. 101, followed. 

Sivavaderelu Pillay v. Punnamnal; 15 Ind: Oas. 365; 
(1912) M. W. N. 383; 11 M. L. T. 198; 22 M. L. J. 404, 
Olungacham Fit Sankaran Nair v. Ohingacham Fitil 
Gopala Msnon, 90 M. 18, 1 M.L.T. 412; Ganapathi Aiyar 
v. Sicaomalai, 17 Ind. Oas. 4 36 M. 575; 12 M. 
L. T. 207, BU. L. J. 306; (1912) M. W.N. 1112, 
ag ea fa Y. Talari Banjivappa, 28 M. 349; 15 M. L. 

J. 228, 


. The portion of the consideration found to be bind- 
ing on the family is a charge on tho family property. 


Appeals against the decree of the District 


Court of: South Canara, in Original Sut 
No. 9 of 1910. 


“Messrs. K. Narayana Row and H. Balakrishna 
Rao, for the Appellant in Appeal Suit No. 
245 of 1910. Pg 

Mr. B. Sitaram Rao, for the E A 
in Appeal Suit No. 245 and for the Appel- 
lants ineAppeal Suit No. 44 of 1911. | 

Mr. K. Naraina Ino, (with him Messrs. G. 
Annaji : Rio, T. Ananda Rao, and H. Bala- 
krishna Rao), for the Respondents i in Appeal 


Suit No, 44 of 1911. 
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Wuite, O. J.—These are two appeals from 
a judgment and decree of the District Judge 
of South Oanara. The plaintiffs asked for 
an order that the lst. defendant should be . 
remoyed from ajamanshsp ; they also asked ` 
fora decree for possession of certain items 
of property (this would be consequential on 
any order for the removal of the Ist defend- 
ant from his «jamanship). The plaintiffs. 
also asked that certain alienations of family 
property which hal been made by the lst 
defendant should be set aside. The family ` 
is a joint Alyasantana family consisting of 
the lst defendant and the plaintiffs. The 
lst -defendant is the last survivor. of his 
branch of the family. He is now & very old 
man, some eighty years of age. ' He has been 
the gaman of the family since 1900 when , 
he succeeded his elder brother, Manjanna 
Shetty. The learned Judge gave the 
plaintiffs a decree for tho removal of the 
Ist defendant from the «amanshtp ; and as 
consequential on that he gave them a decree 
for possession of certain family lands, items 
1 to 10. As regards other items which 
were in dispute, items 12,18, 14 and 165, 
the learned Judge held that item 14 belonged 
to the ejaman as his self-acquired property. 
He held that items 12, 13 and 15 belonged 
to the family, but that the plaintiffs’ right to 
recover those lands for the family was barred 
by limitation. Appeal No. 245 of 1910 is an 
appeal on behalf of the Ist defendant against 
so much of the decrée as directs his” removal 
from the eamanshkep. Appeal No. 44 of 
1911 is an appeal by the plaintiffs on the 
ground ‘that the learned Jndge was wrong 
in holding that item 14 was the self-acquired 
property of the 1st defendant and also on 
the ground that the Judge was wrong with 


‘reference to the ‘question of limitation in 


regard to items 12, 18 and 15. 


I take Appeal No. 245 of 1910 first. As I 
have stated, the let deféndant succeeded his 
brother as ejaman in the year 1900. 
Within a yearor two of his succession to 
the office he set up a claim to certain pro- 
perties as self-acquisition of his branch of 
the family anda’ suit was brought ia 1901 
by tho family. It was -held that the . pro- 
pertier in question were family property. 
In that suit, however, although the 


plaintiffs asked forg decree ped the removal 


r 
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of the lst defendant, no decree for his removal 


was given. 

We thus have a state of things in which 
for the second time in the course of seven 
-or eight years a suit has been brought 
against the ajaman of the family to establiah 
the proprietary rights of the family in lands 
which the ajaman has purported to deal 
with as his own self-acquisition. It is quite 
true, a8 pointed ont by Mr. Naraina Rao, 
that the particular items of property which 
are inthe present suit were not included 
amongst the items of property which were 
claimed by the family when the suit of 
1901 was brought and Mr. Naraina Rao has 
contended that assuming that these items 
of property now in question are family 
proparty, it is consistent with good faith 
in the ejaman that he should have purported 
to deal with them as his self-acquired pro- 
perty. Speaking for myself I should feel 
some difficulty in‘ aceeding to that conten- 
‘tion, because I find it difficult to conceive 
how, having regard to the position of an 
ajaman of a family such as this and to the 
means of- knowledge which must “be at his 
' disposnl—how ‘he could honestly deal with 
‘family property under a bona file belief 
that it was his self-acquired property. How: 
ever I do not think it is necessary for us to 
take the view in this case that tho gaman, 
when Ke purported to convey these items 
of property in 1906 under the instrament, 
Exhibit XXXVI, was acting dishonestly. 
Fot the purposes of this case T will assume 
‘that hə acted under s bona fido mistake. 
Taking that to be so, we have at any rate 
thia: that-in 1902, he, the qaman, set up 
a claim to family property which, as against 
the family, he was unable to maintain and 
that, since then, he has dealt with property, 
which, in our view, is family pro (1 
deal with this part of the case later), as his 
„own. There are other matters which we 
must consider. It became necessary for’ the 
family to raise A very subsiantial gum of 
money for payment off of a decree-debt owing 
to one Abakke under a mortgage of family 
property executed in her favour. It is 
scarcely- necessary to observe that if the 
, aman was in - possession of family funds 
sufficient to meet that decree it would have 


been his duty to pay ‘off the decree out of . 


family funds or devote the family funds, so 
far as practtable or so, far as’ they existed, 


INDIAN OASES. 


1247 
towards paying off the decree, and not to 
‘encumber the family property with nuneceg- 
sary mortgages. J think it may be taken 
as established by the evidence that he had 
in his possession a sum of Rs, 2,108 which 
might have been applied in reduction of 
this decree debt. - There is evidence 
that this Re. 2:108 was family property. I 
do not say that evidence is conclusive, but 
the presumption of law is that tha money 
which stood in hia hands was family property 
and I think it may be safely raid - that that 
presumption has not been rebutted. Then - 
there is evidence that the net profit’which he 
received from the family lands came toa 
sum of Rs. 2,324 per annum. There is no 
evidence as to what became of this sum. 
There is no evidence that it was devoted to 
purposes of family necessity ; and although 
I do not suggest that the gaman was under 
a liability to render an account for this 
Rs. 2,324, 1 think that ifit was family 
property, as I am prepared to hold it ` 
was, it was either his duty to devote it to 
the discharge or. .reduction of the family 
debt or to show generally that it was utilis- 
ed for family purposes. 

_ Then there are various thes matters 
which the learned Judge discusses. I do 
not suggest that the separate or cumulative 
effect of thess, if they stood alone, would 
be sufficient to show dishonesty or even in- ' 
competence on the part of the Ist defendant. 
But taking them in conjunction with what 
has been proved to have been his conduct 
with reference to the property which he pur- 
ported to deal with as his own and with the 
evidence as to this substantial sum of 
Re. 2,324, although I am free.to admit 
that the case is nearthe border line, I am 
not prepared to say thatthe learned Judge 
was wrong in his view that the plaintiffs 
have made out a.case for the removal © 
of the first defendant from the gamanshtp. 

J do not know that it is necessary to say 
anything with reference to the fact that the 
first defendant is 85 yéars of age, although 
itis possibly a matter Which one may legiti- 
mately take into consideration in considering 
the case asa whole. We have the fact that 
although the lst defendant was present in _ 
Court during the hearing of the case, as 
Mr. Naraina Rao says, he did not go into 
the box-but left the evidehce to be given by 
his son who was, I think, admittedly managing 


-248 
KUNHANNÀ SHETTY f, TIMKAJU. ; 


the property on his behalf. As the Ist 
defendant did not go into the box, that fact 
may uot unnaturally give rise to the sugges- 
- tion that he may be—I do not put it higher 
than‘that—physically or mentally incompetent 
to manage this property.’ $ 
With regard to the authorities cited, the 
“only case to which I need‘refer is that of 


Thinvmakke v. Akku (1). In that case as in this 


there was something more than unbusiness- 
like or improvident conduct on the part of the 
two gamans. In that case it was held that the 
conduct of the ajaman was inconsistent with 
a dus regard tothe interesta of the family 
becanse he had gone into the box to support 


the alienation which the family impeached. 


and which the Courts held was bad as against 

` the family. In’one sense the present case 

may be said to be an a foritori case, because 

here the ajaman has himself made an aliena- 

< tion and the Courts have held that the pro- 

perty was not his but belonged to the family. 

' That, of course,.is conduct which - it is im- 

possible to reconcile with the interests of the 

family. This being my view with regard 

to the question raised in this appeal, I 

. think. the appeal should be dismissed with 
costs i 


. -Às regards Appeal No. 44 of 1911, as I said, 
there are two questions. As regards item 14 
I think the appeal fails. 

Then there remains the question of limita- 
tion. 
the 27th, 1906. The suit was instituted in 
August 1909. The learned Judge held that 
the Article applicable was Article 91. It is 
argued on behalf of the plaintiffs -that the 

. appropriate article is Article 144. It is to 
be observed that this is not a case in which 
the plaintiff is seeking to set aside an in- 
strument which he has either made himself 
or which has been made on his behalf. The 
Yisintiffs are asking to havea transaction 
get aside on the ground that the party who 
entered into the transaction was dealing 
with property which -was not his. In other 
words the plaintiffs’ cage is that this trans- 
action, if void at all, was void from its 
inception. The authorities are to the effect 
that oven ifthe ist defendant in this case 


had been acting on behalf of the family, ` 


* Article 91 could not. apply. See Unni v. 


(1) 7Ind Oas. 158; 34 M. $81; (1910) M. W. N. 208; 
8 i. L. T. 159. ; i 
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The alienation was made on March’ 
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‘Kuncht Amma (2) and Anantan v. Sankaran 


(83). With regard- to the former of these’ 
cases Mr. Narains Rao has called our 
attention to a decision reported as Ssvavade- 
velu Prilay v. Pommammal (4) in which the 


, learned Judges declined to follow the deci- 


gion in Usni v. Kuncht Amma (2). They 
do not say that they distinguish the earlier 
case; they say they decline to follow it, 
which, I take it, means that in the view of - 
the learned Judges they considered that 
the desision was wrong. With reference to 
that case, all that I desire to point ont is 


` that the case of Svavadevelu Pilay v. 


Ponnammal (4), as I understand it, was a 
case in which a minor, after he came of age, 
was seoking to set aside an instrument which 
had been executed on his’-behalf. In the 
case before us, the ‘instrument which the 
family in effect seeks to have set aside was 
not executed by them or on their behalf. 
Further in the “Madras Weekly Notes” case, 
the contest was not between Article 144 
and Article 91 but between Article 144 
and Article 44. I may also-refer to the 
case of Ohingacham Vil Sankaran Nasr v. 
Ohingacham Vitil Gopala Monon (5) and to 
the recent decision of Ganapathi Atyar v. 
Stvamalai (6) which seems -to proceed 
upon the principle that ‘where a 
perty seeks to set aside an instrument 
which he has himself executed or which has 
been executed on his behalf Article 
91 applies. The case upon which the 
learned District Judge relies, [ Govindasamy 
Pillai v. Ramasawms Pillay (7)], wasa case 
in which a seller of property sought to set 
aside an instrument by which ke purported 
tosell property’ toa purchaser. That was 
clearly 'a case where’ the instrument was 
impeached by the party who had executed 
it. The same observation applies to the 
case of Singaappa v. Talari ‘Sangircappa (8). 
I think Article 144 applies and that the 
plaintiffs are entitled to recover the lands, 
if the Judge was right in holding that they 


` 


2) 14 M, 28. 

3) 14 M. 101. h i l 

A) 15 Ind. Cas. 865; (1912) M. W. N. 888; 11M, 
L. T, 108; 22 M. L. J. 404. 
: (5) 30 M. 18, IM. L. T. 412. 

{63 17 Ind. Oas. 4; 86 M 575; 12 M. 'L. T. 207; 23 
a eao ete ae ict N. 1112, 

7) 1 Ind Cas 710; 82 M. 72; 5 M. L. T. 99 

8) 28 M. 340; 15 M. L. J. 228. a 
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were acquired out of family funds. -As 
regards that, I am not satisfied that the” 
Judge was wrong in his view as to thé 
source from which these properties were 
acquired. Therefore, in my opinion (stbject 
to. any charge which may exist in fayour 
of the 4th defendant) the plaintiffs are en- 
titled to a decree for posession of items 12, 
18 and 15. 

As regards the dan of she I think 
the matter stands thus. The consideration 
for the instrument of transfer, Exhibit 
XXXVI, consisted in part of items which 
were binding on the family: in other words 
when the instrument was executed, there 
was family necessity for raising money 
to the extent of Ra. 1,569-4-0. The family 
had the benefit of this Ra. 1,569-40. That 
being so, I think the fourth defendant is 
entitled in equity to say, I havea charge 
on these lands,’ items 12, 13 and 15, to the 
extent of this amount, The deoree will, 
therefore, have to be modified as I have 
indicated and the fourth defendant will 
be given a charge on items 12, 18 and 15 
for the amount of Re. 1,569-4-0. In this 
appeal (No. 440f1911) there will be ro costs’ 
for the 4th defendant vither here or in the 
Court below.: The first defendant in Appeal 
No. 44 of 1911 will get his costs on the sum 
of Rs. 2,323. There will be no further 
order as to costs in this appeal. The in- 
terest will be set off as against the mesne 
profite. 

The memorandum’ of objections is dis- 


SKSHAGIRI Airas, J.—I agree. < 
Decree modified. 
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CALOUTTA HIGH COURT. 
Oru Rota No. 1376 or 19138. 
March 18, 1914. 
Present:—Justice Sir Asutosh Mookerjes, 
. Kr., and Mr. Justice Beachcroft. 
JOTINDRA MOHUN RAI CHOWDHURY 
—JUDGMENT-DHBTOR— PaTITIONER 


COrsts ao g 
BROJENDRA KUMAR DATTA MUNSHI 
` AND a al ie ni 


Par 
Limitation Wet (IX of 1908), a. “182 Person dogi istad 


kept out of knowledge of right to have relief by season of 

rand—Kaecution sale—Froud of decres-holder and 
collusion with Court oficers—Suppression of notices— 
Judgment-debtor kept out of knowledge of sale—Ap- 
plicability of section 18—Fraud subsequent lo sale, of 
neosssary to be proved. 

To detarmine the applicability of section 18 of the 
Limitation Act to the circumstances of a particular 
case, the Court must detormine whether the person 

ales by the alleged fraud has been, as a matter 

t kept out of knowledge of his right to have 

reason of the fraud. 

proved that subsequent to an execution en 
the judgment-debtor was, as a matteroffact, aware of | 
the salo, notwithstan the fraud, he is olearly not 
ontitled to the benefit of section 18, because, in spite 
of a he has not been kept out of the know- 
ledge of his right to have relief on the ground of 
fraud. 

To entitle a person to avail himsolf of the provi- 
sions of section 18, he is not bound to allege and 
prove fraud subsequent to the date of the execution 
sale. i 


Rahimbhoy Habibbhoy v. Turner, 20L A.l; i7 B. 
hee at p. 347, referred to. 

A judgment-debtor that his decree-holder 
fraudulently and in collusion with the offloers of the 
Oourt caused a suppression of the notices with tho 
result that he was not apprised of the male as he 
would otherwise have been in due in other 
words, by means of fraud he was kopt froni the know. 
‘lodgo of the sale. 

Hold, that his right to have the sale sot aside no- 
crued the very moment the sale took place, and if he 
was by means of fraud kept from the knowledge of 
the sale, he was necessarily kept from the knowledge 
of his right to have the sale set asido and section 18 
of the Limitation Act would apply to such s case. 

Rule against the order of the Additional 
Sub-Judge of Khulna reversing that of the 
Third Munsif of Bagirhat. 

Babus Narendra Ohandra Bose and Bat 
vendra Nath Metra, for the Petitioner. 

Babus Sharat Chandra Rai. Chowdhury and 
Surendra Nath Das Gupta, for the Opposite 
Party. . l 

JUDGMENT.—We are invited in this 


` Rule to set aside an order by whioh the 


Court of appeal below, in reversal of the 
decision of the Court of first instance, has 
dismissed an application to setaside an 
execption sale. The facta have not beech, 
investigated by the Subordinate Judge, but 
he has held that as there is no allegation 
or proof of fraud subsequent to the sale, 


“the application is clearly barred by limita- 


tion. We must, conseqtently, for the purpose 
of this Rule, assume that the facta as alleged 
by the judgment-debtors-petitioners have . 
been established. 

On the lith August 1908 the aga a 


-obtained “an ex parts decree for rent a 


the tenants. Qn the 6th May 1909 fee 


, 
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applied for execution of this decras. The 
sale took place on the. 28rd Jans 1909, ani 
it is alleged that the dscrae-holders purchased 
the property in the. name of ons Arman- 
. allah. It also appears from au examination 
“of the record, -aléhough no reference has 
been made to this circumstance in the 
judgment of either of the Courts below, or 
‘in the course of the srguments addressed 
to us, that on the 26th Saptember 1909 
the decree-holders obtained delivery of pos- 
session through the Oourt, but it may be 
a matter for ’ determination hereafter 
whether this .represents_ a genuine dekvery 
“of possession. On the 28th May 1912 the 
judgment-debtors applied to have the sale 
set aside, on the ground that the decrees- 
holders had fraudulently brought about the 
sale of their property and had purchased 
it for a very small sum, and that they 
had discovered the fraud only so recently 
as the llth May 1912. Their allegations 


are that the property comprised 40 bighas : 
of land worth at leas’ Rs 1,000, that the- 


_deoree-holders -deliberatly described the pro- 
perty as 10 bighas and valued it for the 
purpose of the sale proclamation at Rs. 40 
afd that -in collusion with the peon, they 
suppressed all notices and induced him to 
‘file a false return in Court with the result 
that at the sale there was no independent 
bidder present. An examination of the 


bid-sheet shows that there was an apparent - 


contest. between thse decree-holders and 
Armanullah and that the property was 
_ ultimately knocked down for Rs. 100 to the 
latter peraon. The entire proceedings make 
it fairly clear, however, that the property 
was purchased by the deoree-holders them- 
selves. Armanullah has not entered appear- 
“ ance at any stage to support the sale im- 
peached by the judgment-debtors, and in this 
Oourt it was conceded that the decree-holders 
aad in reality purchased the property in 
the name of Armanuilah. The Oourt 
of first instance found that the property com- 
prised 40 bighas of land, , worth at least 
Rs. 400, and that the decree-holders had 
managed to secure it for Rs. 100 only without 
- any rival biddera, as the sale proclamation had 
not been published. But the Court did not 
’ determine the question of limitation. Under 
Article 168 of the second Schedule to tho 
Limitation Act, an application for reversal 
of the sale is required to be presented within 


ft 


3) days of the date of saleand as the applica- 
tion in this case was prasented long after 
ths expiry of the period prescribed, the judg- 
mant-debtora could succeed only if they 
brought this case within the terms of section 
18 of the Indian Limitation Act. The Court 
of firat instance, however, without an adjudica- 
tion upon the questions of fraud and limita- 
tion set’ aside the sale. Upon appeal the 
Subordinate Judge hay reversed that decision 
on the ground of limitation, without an 
investigation of the facts. 

We have been invited to set aside this 
decision on the ground that the judgment 
of the Subordinate Judge is materially defec- 
tive. inasmuch as he has not determined 
any of the essential matters in controversy 
batween the parties.. On behalf of the decree- 
holders, an earnest endeavour has beén made 
to support the decision of the Subordinate 
Judgs on the ground that as no frand has 
bsen alleged or proved subsequent t the 
date of sale, the judgment-debtors are not- 
entitled to the benefit of section 18. In 
support of this view reliance has been placed 
principally upon the decision of Purna 
Ohandra Mandal v Anukul Biswas (1) and. 
Srimati Rat Kishori Dasi v. Mukund Lal 
Dutt (2) and toa subordinate extent upon the 
decision in Tookoomoni Dasi v. Dwarka Nath 
Pinda (8). In so faras the case of Purna 
Ohandra Mandal v. Anukul Ohandra Biswas E1) 
is concerned, .there is no doubt a dictum 
in the judgment to the effect that the 
question of limitation depends upon what 
has taken place after the date of the sale. 
But as was observed in the case of Narayan 
Sahu x. Damodar Das (4) this passage 
is capable of 8 meaning to which uo 
exception can be taken. To determine 
the applicability of section 18 of the Limita- 
tion. Act to the circumstances of a particular 
case the Court must determine whether the 
person aggrieved by the alleged fraud has 
been, as a matter of fact, kept out of know- 
ledge of his right to have relief by reason of 
the fraud. Tf it is proved that subsequent 
to the sale, he was, as a matter of fact, aware 
of the sale, notwithstanding the fraud, he 
is clearly not entitled to the benefit of section 


2) 11 Ind: Oas. 205; 15 O. W. N. 966. 

3) 17 Ind, Oas. 072, 14 0. L. J. 881, 17 0. W.N. 
478. eee 

(4) 16 Ind. Osa. 464 16 0. W. N. 894. i 
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18, bacansa juspita of the fraud le has not 
bao kept out of the knowledge of his right 
to have relief on the ground of fraud. On 
the other hand if the’case’ of Puan Ohandra- 
Mandal v. Anukul Biswas (1) and Srimati Rat 
Kishori v. Mokund Lal Dutt (2) were intended 
to lay down the broad proposition that to entitle 
& person to avail himéelf of the provisions of 
section 18, he is bound to allege and prove 
fraud subsequedt to the date of sale, the view 
is, a8 pointed out in the case of Srimati Rat 
Kishori Dossya v. Mokund Lal Dutt(2), contrary 
to thedecision of their Lordships of the Judicial 
Committee in Rahimbhoy Habtbbhoy v. Turner 
(5). In this case Lord Hobhouse observed 
that when a man has committed a fraud and 
has got property thereby, it is for him. 
to show that the person injured by his 
fraud and suing to recover the property 
has had clear and definite Rnowledge of 
those facte which constitute fraud, at a-time 
which is too remote to allow him to bring 
the suit. The terms.of section 18 of the 
Indian Limitation Act sre perfectly plain 
and ‘there is’ no real difficulty in its ap- 
plication. The section provides that, where 
8 person having s right to-make an ap- 
plication has by means of fraud been kept 
from the knowledge of such right or of 


the title on which it is founded, the time - 


limited for making the application against 
. , the persom guilty of the fraud or accessory 
. thereto shall be computed from the time 
“when the fraud first became known to the 
person injurioualy affected thereby. Oonse- 
quently whoever desires to avail himself 
of section 18, has to establish, in the first 
place, that there has been fraud, and in 
the second place, that by moans of this fraud 
‘he has been kept. from the knowledge of 
his right to make an application. In the 
case before us the judgment-debtor alleges 
that the decree-holders, fraudulently and 
in oollusion with the officers of the Court, 
caused a suppression of the notices with the 
result that they were not apprised of 
tHe sale as they would otherwise have been 
in due course, in other words, by means 
of fraud they were kept from the knowledge 
of the sale. Their right to have the sale 
set aside accrued the very moment the sale 
took place. If they were, by means of freud, 
kept from the knowledge of the sale, they 
were necessarily kept oon the knowledge 
(5) 20 LA. ly i B. 341 at B47. - ` 


-proof of-such alleged -fraud 


of iar right to have the sale- set iida: 
No: doubt the -decree-holders may possibly 
establish that, inspite of the alleged fraudu- 


lent suppression of the processes, the judg- 


ment-debtors were aware of the sale and 
consequently of their right to have the sale 
vacated» But if it is established that by 
means of fraud the judgment-debtors were * 
Kept” in a of the fact of sale af 
their property, it is difficult to appreciate 
how the positian can be maintained that 
they have not been kept from the knowledge 
of their right to have the sale set aside 
on the ground of fraud. We ‘are conse- 
quently of pinion that upon a plain reading 
of section 18, it is not essential to prove that 
there has been frand subsequent to the date 
of sale. Reliance has, however, been placed . 
upon ‘the decision of Tookomoni Dassi 
v. Dwmka Nath (8) which is of uo real 
assistanca to the decree-holders. In ` 
that case the judgment-debtors alleged 


“that there was fraud on the part of the 


execution purchasers after the sala, In 
they relied 
upon evidence of fraud antecedent to the 
sale, which the Court below declined to 
examine. It was in these circumstances 
that this Oourt ruled that to determine 
whether. there has been fraud subsequent 
to the sale, evidence of fraud antecedent to 
the sale may be very material, because the 
fraud subsequent may be a continuation-of 
the fraud antecedent uninterrupted by the 
sale. We are clearly of opinion. that the 
view taken by the Subordinate Judge cannot 


.be supported and we may add that it is 


fairly clear that the true bearing of section 
18 has not been correctly appreciated by 
either of the Courts below. 

The result is that the Rule is made absolute, 
the decision of the Subordinate Judge set 
aside and the case remanded to the Court 
of first instance for re-trial. Weare inforfied 
that the decres-holders had no opportunity - 
to adduce evidence in that Court.- Hach 
party will ba at liberty to adduce fresh 
evidence in support pf his case. The Oourt 
will first determine whether fraud has been 
established as alleged by the judgment- 
dsbtors. If frand is proved, the Oourt will 
proceed to determine whether the judgment- 
debtors had been kept out of the knowledge 
of their right to have the sale set aside 
by moans of such frand.- The -petitioners 
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are entitled to their costs both here and in 
the Court of the Subordinate Judge. We 


assess the hearing fee in this Oourt at two 


gold mohurs. 
: Rule made absolutes 





ALLAHABAD HIGH OOURT. 
Sxconp Orvis Arrear No, 257 o 1918. 
May 12, 1914. 
Pressné:——Justice Sir P. O. Banerji, Kr., and 
Mr. Justice Chamier. 

SHIAM SUNDER LAL axp OTHERS — 
Daren pawts—A PPELLANTS 

versus ~ 
BUDDHO LAL asp OTHERS—PLAINTIFPS—. 
RESPONDENTE. 

Parties—Mortgage suit—Mortgaged property belonging 
to joint famuy—AU family m3mbers nscessary partise 
—Non-joinder, effect of —Whsthsr decree oan be given in 
reapset of shaioe of those msmbers who are parties. 

In a sult to enforce a mortgags against the mort- 
gagur and tho ostensible mortgagee on the ground 
that the latter was morely a benamida: forthe plaintiff, 
only the mortgagor, who was the momber df the joint 
family, was impleaded aa defendant along with tho 


bsnamidar, but the 4 
_and no other membar of ths joint family was mado 


defendant: i 
Held, that, as the property was the family pro- 
party, all members of the m s family wero 


necessary parties and their non-jofhder was fatal to 
the suit: 

Hold, further, that, as no portion of the m 
property could be said to belo to any cpt ban 


member of the family, a decree of thein- 
terest of the mortgagor, who was ə party, could 
not be given. 


Second appeal from the decision of the 
District Judge of Jhansi, dated December 10, 
1912. on 
The Hon’ble Mr. Gokul Prashad, for the 
- Appellants. - ; 

The Hon’ble Dr. Sunder Lal, for the 
Respondents. , 

SUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff to enforce a 
mortgage of the 21st of May 1893 executed 
by one Ram Narayan. Hs is dead. The 
first three defendants are his sons and grand- 
sons. The mortgage was in favour of Brij 
Kishora and Rup Kishore and the other 
defendanta are the aforesaid Brij Kishore 
and the legal representatives of Rup Kishoro. 
The plaintiff alleged that Brij Kishore and 
Rup Kishore were only benanwdars for bim 
pud tHat he was the real owner of the bond. 
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This has been found in the plaintiffs favour 
and it must be taken that he is entitled to 
maintain the suit: The property mortgaged 
was acquired in 1873 inthe name of Ram 
Narain. The plaintiff alleged that the 
property belonged exclusively to Ram Narain 
and that he was entitled to ‘enforce his mort- 
gage as against it. The defendant’s conten- 
tion was that the property was ancestral 
property .and that Ram Narain was not 
competent to mortgage it, that there ‘was no 
family necessity for the loan, that the 
property belonged to the joint family. of 
which Ram Narain and his brother Durga 
Prasad were members and that as the sons 
of Durga Prasad were not made parties to 
the suit, there was the defect of non-joinder 
of partiés in the suit. The Oourt of first 
instance found that the property was acquired 
by -Durga Prasad for himself and 
Ram Narain and that Ram Narain had 
a hakf share in the property. It accord- 
ingly, made a decree for the sale of a half 
share. On appeal the learned Judge madea . 
decree for the sale of the . whole of the 
property. Two appeals were preferred to the 
Court below, one by the plaintiff and the 
other by the defendant. Hence two appeals 
have been preferred to this Court vrs., the 
present Appeal No. 257 of 1918 and the 
connected Appeal No. 352 of 1918.- It is 
contended on behalf of the defendants that the 
Court below was wrong in making a decree for 
the sale of the property mortgaged and in 
overruling the contention that there was s 
non-joinder of parties. In our opinion the 
appellants’ contentions are well-founded. 
The learned Judge found that “the mortgaged ` 
property, though purchased with money 
earned by Durga Prasad, was purchased for 
himself and his father and brother and 
became and was treated as their joint proper- 
ty. and is stillthe joint property of their 
family, there never having been any partition. 
It is not thé self-acquisition of Ram Narain.” 


` Upon this ‘finding “the property must be 


deemed to have been the property of the joint 
family of which Durga Prasad, Ram Narain 
and their father Debi Prasad as well as the 
other members of the faimly who were bornatthe 
time were members. The learned Judge says 
that as the defondanta-appellants are the sons 
of Ram Narain, it does, not lis in them to 
contend that the mortgaged property did not 
belong to him. This conclusion. of the- 
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learned Judge is, in our opinion, erroneons. If, 
as he found, Debi Prasad had an interest in 
the property, his grandsons by their birth 
acquired an interest in the portion of the 


property which belonged to Debi Prasad and, 


therefore, they did notin this suit derive 
their title from Ham Narain alone but are 
also interested inthe property as the grand- 
sons of Debi Prasad. They are consequently 
not estopped from urging thatthe property 
did not belong to Ram Narain alone. The 
learned Judge has also referred to section 41 
of the Transfer of Property Act. That section 
has, in our opinion, no application to the case, 
inasmuch as the plaintiff apparently knew all 
about the family and cannot be deemed to 
have been a mortgagee without notice from 
an ostensible owner. As according to the 
finding of the learned Judge the property 
belonged to the joint family, Durga Prasad’s 
sons have an interest init and they were 
necessary parties to the suit. Their ommis- 
sion from the array of defendants is a fatal 
defect in the suit. Lastly, it was contended 
on behalf of the respondent thata decree 
might be made in respect of the interest of 
Ram Narain in the property. But, as accord- 
ing to the finding. the property was joint 
family property, it could not be said 
of any definite portion of it that it be- 
longed to any particular member of the family. 
We are accordingly of opinion that the 
plaintiff's suit failed and ought to have been 
dismissed. Weallow the appeal, set aside 
the decrees of the Oourts below and dismiss 
the suit with costs in all Courta inoluding in 
this Court fees onthe higher scale. The 
objections filed by the respondents under 
Order XLI, rule 22, necessarily fail and are 
dismissed with costa. ` 
Appeal accepted. 
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OALOUTTA HIGH COURT., 
Orv Rore No. 1520 or 1913. 
April 6, 1914. 

Present: —Justico Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcrott.- 
LAKHINDAR BARUA AND ANOTHER— 
Deyunpaxts—PatitiowaRs 


versus 
SARODA OHARAN DE—Ptantiry— 
OpposiTa Pasty, 4 

Regulation VII of 1828, s. 9, cl. (2), 2 14, cl. 
(1)—Bengal Land Revenue Sales Act (VII of 1968), 4. 
18, ol. (8) —Ejectent—Undentenure—Protection from 
ejoctment —“Oreation “or recognition ’—“Reoognition,” 
meaning of. 

The expression “created or rè "in the third 
clause of section 12 of Act VII of 1868 is umd with ' 
reference to section 9, clause (2) and section 14 
clause (1) of Regulation VII of 1822, 

Clause (3) of section 12 of Act VII of 1866 is ap- 
plicable not only when Settlement proceedings have 
been initiated under the provisions of Regulation VII 
of 1822, but applies also when proceedings have been 
reas under Ohapter X of the Bengal Tenancy 

ot. E 

“Recognition” clearly implies some 
mere record of a fact found to exist it 
notion of either acquiescence in or 
found to exist, 


Where in a Record of Rights there was an entry in. 
respect of 6 certain under-tenure, the rent 


more than 
volves the 
sanction of-a faob 


pro- 
tected from ejectment under clause (8) of section 18 
‘of Act VII of 1868. 


Role in an application for review pf the 
judgment of the High Court, dated June Sth, 
1913, passed in Second Appeal No. 4283 of 
1910. ' 

Babus Khitish Chandra Sen and Jatindra 
Nath Lahiri, for the Petitioners. 


Babu D. L. Kasigir, for the Qpposite 
Party. we 

JUDGMENT.—We are invited in this 
Rule to review the judgment of this Oourt 
in an appeal from an appellate decree, which 
arose.cut of 8 snit for ejectment by a 
purchaser of a tenure at a sale held under 
Aot VII of 1868 (B. G.). The appeal was 
heard and dismissed by Newbould and Roy, 
JJ. When the application for review was 
made, both the learned Judges had ceased 
to be members of this Court; consequently 
under the rules of this Oourt, by an order 
of the Ohief Justice, the application was 
placed before this Bench for disposal. We 
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heard the petitioners and grantéd a Rule 
which has now come up for consideration. 
The substantial ground urged in support 
of the application for review is, that the 
petitioners are protected from ejectment 
under the third clause of section 12 of Act 
VII of 1868 which, so far as it is material 
for obr present purpose, is in these terms: 
“The purchaser of any tenure sold under 


the provisions of section 11 of the Act shall ` 


soquire it free from all encumbrances which 
may have been imposed upon it after ‘its 
creation, or after the time of settlement, 
whichever may havé last ocourred, and shall 
be entitled to avoid and annul all under- 
tenures, and forthwith to. eject all under- 
tenanta with the exception, amongst others, of 
tenures created.or recognised by the Settlement 
proceedings of any current temporary Settle- 
ment as tenures bearing 8 rent which is fixed 
for the’ period of such Settlement.” The 
petitioners allege that their under-tenure was 
recognised in 1896 by the Settlement proceed- 


. ings of a current temporary nettlement as & 


tenure bearing rent fixed for the period of 


such Settlement. 


_ Iteppears that proceedings were taken 
under Chapter X of the Bengal Tenancy 
Act as originally framed in 1885. It is 
not clear whether proceedings were taken 
under clause (6) or clause*(d) of sub-section 
2 of section 101; but it is plain that the 


preparation of the Record of Rights was 


directed by the Local Government in respect 
of the: noabad mahal which comprises the 
tenure and the under-tenure in suit. 
The Record of Rights was finally published 
on the 27th March 1896 and contained an 
entry in respect of the under-tenure claimed 
by the petitioners. The existing rent was 
mentioned as Re. 18-7; the new rent settled 
was stated to be Ra. 15-6; and in the remark 
c8lumn, a note was made to the following 
effect: “This simam is not binding upon the 
Government.” The question for consider- 
ation is, whether this entry, taken as A 
whole, involves & recognition of the .under- 


_ tenure claimed by the petitioners. There 


has been considerable discussion at the Bar 
as to the meaning of oe pated 
or recognised’ in the thi clause of section 
12 of Act VII of 1868. It is plain that the 
expression was used with reference to 
gection 9, clause (2) and section 14, clanse 
(1) of Regulation VH of 1822, The former 
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section after directing that a record be 
prepared by the Collector, authorises him to 
grant pattahs to the several munfasil semindars 
and ratyafs or other owners or occupants of 
land for the land owned or oconpied by 


` them, specifying the amount to be paid by 


them and all the conditions attaching to 
their tenure, and further provides that a 
register of all patiahs so granted do forma 
part of the rubakary of Settlement. - The 
latter section authorises the Collector making 
or revising Settlements to declare the nature 
and extent of the interests of persons occupy- 
ing land, such declaration to be contained in 
an official proceeding to be incorporated in the 
rubakars of Settlement, and to set ont the 
nature and extent of the interests actually 
possessed by such ocoupant, referring to the 
denomination heretofore applied to him 
only as one means of proof in regard to the 
nature of the interest, but stating at length, 
with specification of any examination he may 
make for his satisfaction, the grounds of hia 
determination. There ia no room for 
reasonable doubt that the third clause of 
section 12 of Act VIL of 1868, when it 
speaks of the creation or recognition” by 
Settlement proceedings . of a tenure, has 
reference to section 9, clause (2) and section 
14, clause (1) of Regulation YII of 1822. It 
is not necessary, however, to maintain the 
view that the third clause of section 12 „is 
applicable only when Settlement proceedings 
have been initiated under the provisions of 
the Regulation. The view may well be 
maintained that the third clause of section 12 
also applies when proceedings have been in- 


stituted under Chapter X of the Bengal ` l 


Tenancy Act. The question for determina- 
tion really is, whether’ there has been s 
recognition by the Settlement proceedings 
of the under-tenure claimed by “the peti- 
tioners. On behalf of the petitioners it has 
been argued that as it ia not possible to have 
recognition by acceptance of rent, in a case of 
this description the. only meaning which 

“recog: 
nition” is the “record of existing facta.” 
We ‘are of ‘opinion that this contention is 
not well foundod. Recognition clearly im. 
plies something more than a mere record of 
afact found to éxist, it involves the notion 
of ‘either acguiescenae in or sanction of ` 
a fact found to exist. But it has been con- 
tended that this view is note’ consistent 


Vol. XXIV] 


BALEARAN UPADHYA v. GAYA DIN KALWAR. 


with the decision of this Conrtin the case ~ 


of Baroda Kant Laha v. Gobinda Charan Guha 
(1) which, however, is clearly distinguish- 
able. In that case, there had been an 
entry in the Settlement proceedings as to 
which the Court held that as the tenure- 
holder had been recorded as the holder of 
an existing rightful tenire, he-was pro- 
tected from ejectment by a purchaser 
under the Laud Revenue Sales Act. In the 
case before us the entry is not unquali- 
fled and is incapable of such an inter- 
pretation, as the under-tenure claimed by the 
petitioner is not merely recorded, a note is 
actually appended -to the entry to the effect 
that, this under-tenure does not bind 
the Government. Olearly there was no in- 
tention on the part of the Government to 
recognise the under-tenure and there was 
consequently no recognition in fact or in 
law. Weare consequently of opinion that 
the petitioners are not protected under the 
third clause of section 12 of Act VIL of 
1868. f 
The Rule is discharged with costa. We 
assess the hearing foe at three gold mohurs, 
: ‘ Rule discharged. 
(1) 7 W. R. 50. 





ALLAHABAD HIGH COURT. 

Sxoonn Orvis Appwat No. 408 or 1913. 

April.9, 1914. 

Present:—Mr. Justice Rafique and 

Mr. Justice Piggott. 

BALKARAN UPADHY A-——Derexpaxt— 

a APPWLLANT ` ` 
versus 
GAYA DIN KALWAR AND OTHERS— 

-. PLaInTives—ResPoxDHNTS, ? 
Civil Procedure Code (Act T of 1908), O. VT, r. 17-- 
Amendment after limitat d appeal—High 

Oonrt—Power to interfere—Practico——-Pleadings. 

- “The plaintiff was entitled to various alternative 
reliefs under a mortgage-deed, He sued only for one 
of the reliefs within” limitation: 

Held, that he could not be sllowed to amend his 

plaint in such a way as to enforce his other reliefs 
` which had become time-barred at the date of the 
amendment. . 

Where an amendment was allowed after the expi- 
ration of the period of limitation, the High Oourt is 
bound to take notice of it in second appeal, although 
the point was not pressed in the lower Appellate 
Court. 

Second appeal from the decision of the 
District Judge of Jaunpore, dated January 
9th, 1913. 
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Dr. 8. M. Suleman, for the Appellant, 

Mr. Baldeo Rom, for the Respondenta. 

JUDGMENT.—This is a second appeal by 
certain defendants ins suit for sale upon a 
mortgage. The mortgage was one dated May 
the 24th, 1893, and it was somewhat pecnliar 
in its provisions. The mortgagors, Bhole 


Khan and Faulad Khan, were said to be the 4 


proprietors of a certain share ina mahal 


known as that of Bhole Khan in Mousa Ohak © 


English Zorawar Khan. 

There was a further recjtal to the effect 
that the sr and kAudkasht lands in this 
mahal were divided by private- arrangement 
amongst the co-sharers and that certain speci- 
fied plots had been assigned under this ar- 
rangement to the mortgagora. The deed 
purported, in the first place, simply to mort- 
gage specified plots of mr and kkudkasht 
land with posseasion in return for the money 
advanced as consideration for the deed. 
There was, however, a, stipulation to thé 
effect that, if the mortgagees failed to obtain 


poasegsion under the deed or were disturbed’ 


in their possession, they were to be entitled 
to sue the mortgagors for the recovory of 


‘their money and that in respect of this 


suit for recovery of money they might 
exercise, any one of three alternative reliefs: 
they might enforce their claim for their 
money against the specified plots of land 
mortgaged with possession” under the deed, 
or they might recover the money from the 
person or other property of the mortgagors, 
or they might recover it from the semindary 
share of one anna to which the specified 
sir and khudkasht lands were alleged to 
appertain. This suit was bronght on 28rd of 
May 1910, that isto say just abont seventeen 
yeara after the date of the deed, and the 


plaintiffs claimed to be within limitation by. 


of the Indian Limitation Act (IK of 1908), 
In the suit as brought the relief claimed was 
to recover the principal and interest by 
bringing to sale the specified plots of land 
set forth inthe mortgage. A large number 
of defendants were impYpaded besides the 
original mortgagors, there having beer in 
tho interval both a number of transfers 
and 8 partition of the mahal in question. 
We are concerned with the defence set up by 
‘four of the defendants who are now the 
appellants before us. The case for these de- 
fendants in -their written statementa ag 


. virtue of the special provisions of section 31 ` 


- specified plots of land in 
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originally filed was that- they were not in 
possession of, and had no interest in, any of 
the plots of land sought to be gold under the 
plaintiff's claim and that consequently they 
had been innecessarily impleaded as parties 
to the suit. At a considerably later stage 
it became clear to the plaintiffs that the 
suit as brought could not succeed without 
some sort of amendment of the plaint. 
This much at any rate was certain that there 
had been a partition in the year 1312 fasli 
by which the private distribution of sir 
and khudkasht lands amongst the oo-sharers 
of the mahal, as it has existed in 1893, 


was completely set aside, and the particular 


plots specified in the mortgage-deed had 
been assigned to co-sharers other than the 
original mortgagors. Indeed some of them 
had been assigned to the plaintiffs themselves 
who wére -also co-aharers in the mahal. 
Accordingly the plaintiffa, on the 4th 
January 1912,applied for permission to amend 
the plaint in various ways. They referred 
to this partition of 1312 fasis and stated that 
the original maortgagors had received certain 
exchange for 
these set forth in the mortgage-deed. 
They also explained that, in consequence of 
the partition, the original share of one 
anna referred to in the mortgage-deed 
had become a share of one anna 7 pies 
A karante. They now asked the Coutt to 
give- them 8 decree for .the principal and 
interest of their mortgage debt, recoverable 
by sale both of the above mentioned share 
of one anna 7 pies 4 karanis and of certain 
specified plota of land which they alleged 
the mortgagors had received in exchange 


for those set forth in the mortgage-deed. 


Afser the plaint had been amended, the 
defendants who are now the appellants 
before us filed ‘a fresh written statement 
in the oourse of which they challenged the 
plaintiffs to prove that the mortgage-deed 
in suit had been executed for valid consider- 
ation. It also became clear at some later 
stage of the proceedings that the plaintiffs 
could not under he terms of the deed 
itself ask for a decree both against the 
specified plots of land and the semindari 
share. The Oourt accordingly asked the 
plaintiffs to make a definite election between 
the two. The plaintiffs replied that, if the 
Court was of opinion that they were, not 
entitled to a decree against both, then 
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they would prefer to have a decree against 
the semtndart share only. This was done 
by an application dated Febrnary 29th, 1912, 
being the very date on which the snit was 
decided by the Oourt of first instance. 
The learned Munsif. gave the plaintiffs a 
decree for principal and interest recover- 
able by sale of ẹa 1 anna 7 pies 4 karants 
semindari share which is in the possession of 
those defendants who are now the appellants 
before us. An appeal against this decree 
was’ filed in the Court of the District Judge 
and a large number of pleas were entered 
in the memorandum of appeal, including 
certain pleas impeaching the order of the 
first Court by which the amendment of 
the plaint had been permitted. It appears, 
however, from the order of the learned 
District Judge on appeal that the only 
pointa pressed before him were whether the ~ 
consideration for the deed in suit had been paid 


_ to the original mortgagors and whether the 


plaintiffs had or had not:obtained possession 
of certain plots of sir and khudkashi land 
in accordance with the ‘terms of the 
mortgage-deed. These points were decided 
by the lower Appellate Court in favour of 
the plaintiffs, and it was noted in the judg- 
ment that the other points raised inthememo- 
randum of appeal “had been dropped”. In the 
second appeal now before this Court the- 
defendants-appellants again challenge ‘the 
order of the firat Court permittingthe amend- 
ment of the plaint and they contend further 
that the finding with regard to the passing 
of consideration is vitiated by the fact thatthe 
burden of proof had been wrongly laid on 
the defendant. With regard to this latter 
point reference is made toa ruling of this 
Court in Bihari v. Ram Ohander (1) which 
has been discussed by the learned District 
Judge also. There can be no jloubt that 
there is something peculiar and open to 
suspicion in the conduct of the plaintiffs in 
having refrained from bringing any suit 
on the mortgage-deed for so long a period as 17 
years. The Conrt might have been entitl- 
ed toinfey from this delay with reference 
to the terms of the deed and the circum- 
stance of the case generally either that there 
had been failure of payment of the consi- 
deration, or that the plaintiffs must in some 
way or other haveenjoyed their interest for 


(1) 10 Ind. Oas. 927; 8 A. L. J, 8496; 88 A. 483, 
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‘part at any rate of the period in question, 
by soparate posseasion over some of tho 
plote of sir and khudkashi land. 

Moreover, the inference to‘this effect would 
be strengthened by consideration of the faot 
that the plaintiffs during the partition procee- 
dings of 1312 fasli never raised any question 


about their rights under the mortgage-deed’ 


in suit, even though some of the plots 
specified in this deed were actually assigned 
to them as part of their share on parti- 
tion. The learned District Judge might, in 
our opinion, have assigned greater weight to 
these considerations and put ihe plaintiffs 
to strict proof both of the passing of con- 
sideration and as to their having failed to 
obtain possession under the terms of the 
mortgage-deed. We notice that on. this 
latter point the District Judge has remark- 
ed that the defendants failed to prove that 
the plaintiffs had not obtained possession 
under the deed. The burden of proof, in our 
opinicn, lay clearly on the plaintiffs inas- 
much as their failure to obtain poasession was 
a condition precedent to their title to bring 8 
suit for sale at all. However, the case 
being now before us in second appéal, and 
. the finding as to the plaintiffs’ failure to 
‘obtain possession not being challenged in the 
memorandum of appeal before us, we should 
be reluctant to interfere with the decision of the 
lower Appellate Court on these grounds, if 
they stood alone. We mention them chiefly 
in order to show that the equities of the case 
are at least doubtful. 
_ There remains for consideration the 
question of the amendment of the plaint 
and here it appears to us that both 
the Courts below have entirely over- 
looked the question of limitation, when they 
permitted the plaint to be amended in the 
way in which they did. We have been 
referred to a ruling of this Court in Muham- 
mad Sadig v. Abdul Majid (1). It was 
there laid down that, ‘in view of the wide 
- discretion allowed by the Code’of Civil Pro- 
cedure in the matter of the amendment of plead- 
ings, the High Court will be slow to interfere in 
appeal with the exercise of this discretion, 


but that no Court has power to allow a new- 


cause of action to be introduced into a plaint 
after that cause of action has become barred 
by limitation. On the Sarticular facta of 
this reported case the learned Judges of this 


Court held th&t there had not been anything l 


of the specified plots mentioned in the 


like the introduction of a new cause of action 
but only an amendment in the description of 
the ‘property in suit. Now the essential 
question seems: to us to bə whether the 
same could be said of the suit before ‘us. 
It must be remembered that the mortgage- 
deed in suitisa very peculiar one. Stipu- 
lations giving the mortgegees alternative 
remedies such as we find in the deed 
before us are certainly unusual. The plaint- 
iffs have, whatever: may have been their 
TeAasons, ‘delayed the institution of this suit - 
until the period of limitation was running out.* 
They’ brought this anit on a deed, which 
allowed them two or three alternative reliefs, 
and on the suit as framed they expressly 
claimed to enforce one of those reliefs only, 
namely, of the recovery of their money: by sale . 
in- 
strnoment of mortgage. They are allowed in 
effect to amend their plaint so as to change 
the relief by asking for a decree against 
the semtindari share, and this was done 
after the period of limitation to enforce a 
simple mortgage on that zmindari share had 
expired. This, in our opinion, the plaintiffs 
should not have been permitted to do; and 


even though the point was not pressed in ` 


the lower Appellate Court it seems to us that 
we are bound to take notice of it in second 
appeal, inasmuch asa question of limitation 
is involved. In our opinion the amendment 
of the plaint should not have been allowed 
and the decree passed for the sale, of the 
semindari sharé cannot be sustained. We, 


therefore, accept this appeal and set ‘aside . ` 


the decrees of both the Courts below. We’ 
dismiss the plaintiff's gaib with coats through- 
ont, which will be in this Oourt including 
fees on the higher scale. 7 
Sui dismissed. 





MADRAS ‘HIGH COURT. 
Crvit APPEAL No. 248 or 1911, 
April 3; 4914. 
Present:—Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 
NAGARAMPALLI KANESAM— 
Na PLaorrives—-APPELLANT 9 
versus 
NAGARAMPALLI BATOHAMMA anp 


ANOTHER—DEFERDANTS—RESPONDBNTS. 
- Hinds Law—Adoption—Hinds widow, -gensral 
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authority given by sapindas to adopt, validity of— 
‘ Neases sapinds refusmg—Conesat of remote rever- 


aons s sufficient. i 
An adoption made by e Hindu widow in pursuance 


ofan authority given to her by her husband's scpindas 

in-the general terms, ‘to adopt any at any time 

she liked’, is nob invalid if th 

immediately and when all the sapindas are alive. 
Suryanarayana Y. Venkataraman, 26 M. 68l; 

Hani v. Subbarayar, 10 Ind Oas. 688; 24 IL L J. 484 


86 MM. 145, d 
Where the nearest sa unreasonably refuses 


to give permismon to Aa anthonty given by 
the remote sapindas is sufficiont. | E 
|. Appeal against the decree of the Court of 
“the Temporary Subordinate Judge of Ganjam 
at Berhampore, in Original Suit No. 13 of 
1911: 4 si 
Mr. K. V. L. Narasimham, for the Appel- 
lant. : 4 
Mr. H. Suryanarayana, for the Respondent. 

JUDGMENT.—We think that the cause of 
action on which this suit was brought, as we 
read the plaint, was based on the fact that 
the 2nd defendant was adopted by the lst 
defendant without due authority asthe al- 
leged authority of the sapindas other than 
the plaintiff, which was relied on by the 
widow (lat defendant), being alleged to be 
invalid under the rules of Hindu Law. 

Now that the 2nd defendant is dead and 
that the lst defendant is at present (whether 
we take the view contended for by the plaintiff 
or that contended for on‘ behalf of the late 
2nd defendant) a femalé heir owning & 
limited interest, the question of, the validity 
of the adoption of the second defendant has to 
be decided merely for the purpose’ of con- 
sidering whether the order as to costs made by 

. the lower Court so far as that order is in 
favour of the lst defendant in her individual 
right is supportable. 

_ After hearing the appeilant’s learned 
Counsel wewee no sufficient reason to accept 

his contention -that the authority, Exhibit I, 
given by the sapindas is legally invalid on 
the ground that it was expressed too 
generally, that ia that it gave the lst defend- 
ant authority to adopt any boy at any time 
she liked. Relianee was placed “for the 
above contention on an obiter dictum in 

_ Suryanarayana v. Vonkateramana (1). Bead- 
ing that dictum in the light of the facta 
of that case we think that all that waa in- 
tended to be laid down in that case was, 


o adoption is made _ 


terms cannot be relied uponas validating 
an adoption made several years afterwards | 
when several of the sapindas who gave that 
authority had died, when other sapindas 
interested in the estate and the affairs of ° 
the widow had come into existence and 
when other similar circumstances had inter- 
yened before the adoption acttally takes place. 
[See also Mant v. Subbarayar (2).| We do 
not think that the learned Judges intended 
to lay down that merely because the sapindas 
had go much confidence in the widow's good. 
sense and good faith as to give har the 
widest discretion as to the time of adoption | 
and the boy to be adopted, the authority 
cannot be availed of by the widow when 
ghe made the adoption, almost immediately 
after she got the authority and when the 
sopindas who gave the authority were all 
alive and had not withdrawn their authority. 

Then ` it was contended that the 
authority is invalid because it gives power 
to make successive adoptions. That por- 
tion of Exhibit I which -gives this 
power is clearly separable from the 
previous portions and forms & distinct 8rd 
paragraph in Exhibit I. I the authority 
.given in the previous portion of Exhibit 
Ito make an adoption is good, the second 
defendant’s adoption is valid and we think 
it unnecessary for the purpose of this 
case to decide the question whether the far- 
ther power to make successive adoptions is 
valid or not. i S N ; 

Lastly it was argued. that the plaintiffs 
permission was not asked for or refused and , 
as the plaintiff is’ the nearest .Teversioner 
the authority, Exhibit I, given by remote 
reversioners is useless in the absence ofa 
request made to the plaintiff and his refusal 
to comply with that request. We agree 
with the lower Oourt. that the ovidence of 
the defence witnesses Nos. 1, 2, 5 and 6 proves 
that the plaintiff unreagonably refused 
to give permission to the lst defendant to 
‘make the adoption of the 2nd defendant 
after repeated’ requests madè to him personal- 
e ly and through others. 

Wo dismiss the appeal with lat defendant’s 
costa. N 

4 - ‘Appeal diamtssed. 
(2) 19 Ind.Oas. 668; 86 MM. 145; 24 Ai. L. J. 464, 


that an authority given in such general _ 


(1) 28 M. 681. 
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CALOUTTA HIGH COURT. 
Ssconp Orvtz Arrear No. 1798 or 1911. 
January 28, 1914. 
Presené:—Justice Sir Asutosh Mookerjee, 
- Kr., and Mr. Justice Beachoroft. : 
SATYA BHUSHAN BANDOPADHYAYA 
AND oTHERS——PLAINTIFVES— APPELLANTS 


DOTEUS 

KRISHNAKALI BANDOPADHYAYA 

AND OTHWRS— DEFENDANTS — RESPONDENTS. 

+ Contract Act (IX of 1872), a. 08, T0—Cont: ibution 
Buit for meaning’ of — Test 
contribution — Mutuality -— Provincial Small Cause 
Courts Act (IX of 1887), Sch. II, Art. 41—Rent 
decres by co-sharer landlord—Sale Bale wader decree—Pass- 

. tng of entire tena’ ‘action of decree by person 
likely to be affected by sale—Suit for money paid. 

“Contribution” payment by cach of the 
pattes ankorostod his share in any common He- 

Consequently, an action for contmbution isa 
a t by one of such parties who has discharg- 
ed the 
others to make their shares. Mutuslity is thos 
the test af contribution. 
Baha, 17 Ind. Oas. 45; 16 O. 


Motichand v: Bajrang 
L. J. 148 atp. 161 and Jognarais v. Badri Das, 13 Ind. ing to the plaintiffs they themselves were 


Cas. 144, 16 O. L. J. 156, relied upon. 

Therefore, where the plaintiffs deny that they were 
to any extent Hable to satisfy the Judgment- ebb, 
which they satisfied afd which was recoverable from 


the defendants alone, it is not a case of satisfaction 


of a joint liability. The sult of the platni oa The Court of first instance found on the 


recovery of money paid by them for the benefit of 
ean Ge Ga ae 
for contribution which is covered by Article 41 
“Schedule II to the Provincial 
and is cognixable by the Small Oause Court. 

A sale of the right, title and interest of the judg- 
ment-debtors in execution of a decree for rent ob- 
tained by a co-sharer landlord may, in certain ciroum- 
stances, pass the entire tenancy. E 

Nitai Behari Saha v, Hari Govinda Saha, 26 O. ‘eT, 
referred to. 

Therefore, a party liable to be affected by such a 
sale qrould be ouiiited to satisfy the doaren to, proteot 
himaelf from the apprehended injury to his rights 
and he would be entitled to be re-imbursed under 
sections 09 and 70 of the Contract Act. 

Pankhabati Ohaudhurant v. Nonthal Sing 
Oas 207; 19 C. L. J. 7% 18 0. W. N. 778, relied upon. ' 


Appeal from the decree of the District 
Judge of Nadia, dated April’ 24th, 1911, 
affirming that of the Munsif of Ranaghat, 
dated Jnly 18th, 1910. 


Babu Dwijendra Nath Mukherst, for tho 
Appellants. 


JUDGMENT .—This is an appeal by the 
plaintiffs in what is described as a suit for 
The circumstances antecedent 
to the litigation are not in dispute and may 
be briefly natwated. Thp case for the plaint- 


iffs ig that the defendants held a tenancy 


_ under Chandra Nath Roy and another person. 


In November! 1907, the plaintiffs purchased 
the interest of the first defendant in that 


tenaucy. The landlords sued the defendant ' 


for rent due on account of the years 1311 
_ to: 1818 and obtained & decree. This 
decree was obtained by some out of the 
- entire body of landlords who claimed a half 
Bhare in the superior tenancy. The land- 
Jords took out execution of this decree and 
were about to bring the properties to sale. 


The plaintiffs thereupon deposited in Court - 


the sum of Rs. 185-18-6 to statisfy the 
decree. The plaintiffs then commenced this 
action for declaration that the defendants 
were liable to pay the: jndgment-debtor and 
that they themselves had paid the money 


under circumstances: which , entitled them. 
common to them all to compel the in’ equity to recover the same from the 


defendants. The suit, however, was describ- 
` ed asone for contribution, though accord- 


not liable to bear .any portion of the 


liability. under the decree. The defendants 
resisted the claim on various grounds which 


need not be stated for our present purpose. 


merits in favour of the plaintiffs, but dis- 


of misked their claim on the ground that as 
Small Cause Courts Act the decree had been obtained by co-sharer 


-landlords,, the . interest of the plaintiffs in 


the tenancy was not in jeopardy, and that. 


the payment made by them must consequent- 
ly be deemed voluntary. Upon appeal this 
view has been accepted by the District 
Judge and the decree of dismissal’ has been 
affirmed by him. The -plaintiffs have now 
appealed to this Court. ' 

The first question- which requires con- 
sideration iB, whether this appeal is com- 


102 of the Oivil Procedure Code. On 
behalf of fhe appellanta, it has been argued 
that the guit falls ‘within the scope’ of 
Article 41 of the second Schedule to the 
Provincial Small Oanse. Courts Act which 
excludes from the jurtsdiction of Small 
Cause Courts all guita for contribution by 
`~ a sbarer in joint property in respect of a 
payment made by him of money due froma 
co-sharer. It has been contended that this 
is a suit for contribution of the description 
mentioned’ in Article 41, because it has 
been commenced by the plaintiffs who are 


` 


21 Ind." petent in view of the provisions of section» f 


s 
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co-sharers in a joint property and is in res- 
pect of a payment made by them of money 
due from the defendanta who are co-sharers 
of the plaintiffs. In our opinion, this con- 
tention -is manifestly fallacious. As is 
pointed oùt in the Oxford Dictionary 
(Volume II, page 923), contribution signifies 
payment by each of the parties interested 
of his share in any common liability. Con- 
sequently an action for contribution. is: a 
suit brought by one of such parties who 
` has discharged the liability common to them 
, all to compel the others to make good their 
shares. (Motiohand v. Bajrang Sahai (1), Jog- 
uarain v. BadiiDas (2)}. Mutuality is thus the 
test of contribution. If A and B are jointly 
\ liable fora sum of money and A slone gatis- 
fles the whole debt, he is entitled to call 
upon B to contribute to the extent of his 
proportionate share, 
alone pays the whole. debt, he is entitled to 
call upon A to contribute. Judged by these 
teste, the present suit cannot correctly be 
described as a suit for contribution. In the 
case before us, the plaintiffs deny that they 
were to any extent liable to satisfy the 
judgment-debt.. Their case is that the 
money payable under the decree was ‘justly 
recoverable from the defendants alone. It 
is not a case of satisfaction of 8 joint 
liability, nor does the test of mutuality 
apply. The plaintiffs do not admit that they 
could have been called upon to contribute 


if the deféndants had paid the money; their 


theory on the other hand is that if the 
defendants had made the payment, it would 
have been in aatisfaction of an’ exclusive 
liability of the defendants. The snit as 
formed cannot be deemed a suit for contri- 
bution; itis really a suit by the plaintiffs 
for recovery of money paid by them for the 
benefit of the defendants. A guit of that 
* character is, under certain circumstances, 
maintainable in law; but it cannot properly 
‘be described as a suit for contribution. 
Consequéntly Article 41 of the second 
Schedule to the Provincial Small Cause 
Courts Act does not cover the present case. 
The suit is clearly one of a nature cognizable 
by a Court of Small Causes, and as the sum 
claimed ig less than Ra. 500, the appeal is 
incompetent under section 102, Code of Civil 

ure, and must accordingly be dismissed. 

1) 17 Ind. Cas. 45, 16 C. L. J. 148. 
{33 18 Tnd, Cam 144 16 C. L. J. 158. 


and, conversely, if B 


Tt has finally been’ contended on behalf of 
the plaintiffs that if the appeal is incom- 
petent, the Court may treat the memo- 
randum of appeal as an application for. 
revision and give the plaintiffs such reliefs 
as they may deservo under all the circum- 
stances. This prayer raises the question of 
the nature of the errors, if any, which we 
are invited to rectify. The Courta below 
have refused relief to the plaintiffs, because . 
the payment made by them was voluntary, 
as the decree for rent was obtained by co 
sharer landlords who could not-have execu- 
ted it so as to prejudice the interest of the 
plaintiffs. This view is clearly erroneous 
and is opposed to the decisions of this Court 
in Mohendra Ghoshal v. Bhuban Mardana Lal 
(3), ankhubats Ohaudhurant v. Nonchal 
Singh 4), Prosonna Kumar Basu v. Jamal- 
uddin Mahomed (5) and Khettra Nath Roy v. 
Mahomed Usir Muktear (6). The fact that the 
decree had been obtained by co-sharer land- 
lords ‘did not necessarily lead to the inference 
that the sale of the right, title and interest 


_of the judgment-debtors would not have 


affected the interest of the present plaintiffs, 
because, as whs pointed out in the case of - 
Nitayi Behari Saha Paramanicky. Hari Govinda 
Saha (7), a sale of the right, title and interest 
of the judgment-debtors in execution of a, 
decree for rent, obtained by a co-sharer land- 
lord may, in certain circumstances, pass the 
entire tenancy. - The question of the precise 
effect of asale in these circumstarces would, 
at any rate, be a matter for controversy and 
the party liable to be affected would con- 
sequently be entifled to satisfy the decree 
to protect himself from the apprehended 
injury to his right; he would also be entitled, 
if he made the payment, to be re-imbursed 


, under section 69 or section 70 of the Indian 


Contract Act [Pankhabati Ohaudhurani v. 
Nonthal Singh (4)]. The view taken by the 
Courts below, must accordingly be deemed 
erroneous in law. But the error they have 
committed is one of law, and as it has not 
affected the jurisdiction of the Court, we 
cannot interfere in the exercise of our 


(9) 8 Tad. Caz, 810; 12 C. L. J. 566; 14 Q. W. N. O5; 


(4) Ind. Oam 207 40 O, T L. J. 72, 18 0. W. N. 718. 
Ore Ind. Oas. 55; 18 0. W. N. 827 

69) 21 Ind. Ons. 10% 19 C. L. J. 5B, 

(7) 0.677. . 
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revisional powers [Amir Hassan Khan v. Mr. Wadhumal Oodharam, for Respondenta 


Sheo Baksh Singh (8), Muhammad Yusuf Khan 


v. Abdul Rahman Khan (9)]. 
- The prayer of the plaintiffa that: the memo- 
randum of appeal be treated as an application 
for revision must consequently fail. 

Appeal dismissed. 


i (11.0.6 11 & 237, 
9) 16 O. 749; 16 L A. 104. 


SIND JUDICIAL COMMISSIONER’S 
. COURT. A 
First -UrvH, APPKALE Nos. 18 AND 19 or 1910. 
August 7, 1913. 
Present:—Mr. Pratt, J. O., and 
Mr. Hayward, AJ. 0. 
HASOMAL HEMANDAS— APPELLANT 
"i vertus 
CHIMANMAL sox or KALUMAL 
‘AND OTHRES—RwSPONDHNTS! | 


AND - 
CHIMANMATL sox or KALUMAL 
AND ogma- ideas 


HASOMAL HEMANDAS AND OTHERS— | 


RageonDents. . 

Tort——Oosts-—Objection petition dismisnad—No cost 
aeoo to other party—Suit for compensation —In- 

Tt is a tort to wrongfully obtain propess of execu- 
tion or interlocutory process in a suit, but to wrong- 
fully intervene in execntion is not tortious. 

Tho holder of a money decree sought to execute 
his decree by attachment and sale of the judgment- 
debtor’s property; a third person unsuccesafully inter- 
vened and o the execution of his decree on 
the ground that the property proceeded against was 
not the judgment-debtor's, After dismissel of the 
objection petition the Jogmont dabor sued the 
intervenor o for loss occasioned by 
the intervention of the defendant in obstructing exe- 
oution of the decree, the loss being the excess interest 
which the ‘plaintiff had to pay on the decree: 

Held, that the plaintiff had no cause of action 
saang aba an Eg ae entitled under the law to 

compensation beyond the costs which the Court 
arising of the objection petition might have thought 

fit to award. 
Hill Consolidated Gold Mining Co. v. Fyre 


he ee D. 674 52 L. J. Q B. 488; 40 L. T- 
shankar v . Govindlal, 


249; 3 BR. 668 and Pran 
1 B. 487, isl upon. 

Appeals from the degision of the Bub- 
Judge, Sukkur, 

The Ho’ble Mr. Harchandrae Vishindas 
for the Appellant, J 


` prosecuted by the Police asa cheat. 


` gatiafied as to his 


Nos. 1 & 2. 

. Mr, Wadhumal Oodharam, ‘for the Appel- 
lent 

The Hon’ble Mr. Harchandrat Vishindas, | 


` for Respondent No.1. 


JUDGMENT. —The plaintiff Ohiman dig- 
appeared from Sukkur in 1889. After some 
years his wife Ganga and his grandmother 
Pabul, thinking thaf he was probably dead, 
executed a deed under which they conveyed” 
all his property to trustees. - The deed pro- 
foased to confer upon the trustees an absolute 
estate subject to the condition that they would 
reconvey it to Chiman if he returned. 

The plaintiff was discovered in the Punjab 
in November 1901 and wasat firat accepted by 
the trustees and by his wife. But after a 


| few months his mode of life was so vicious 


that doubts arose as to his identity. He was 
He 
raised money from the second plaintiff for his 
defence and was discharged in the beginning- 
of 1908. The trustees were,- however, not 
identity and when the 
second plaintiff sought to execute decrees for 
his debt against the property they unsuoccess- 

fully opposed. the attachment and sale of the 
property in 1908. 

The trustees in 1904 filed a suit for a. 
declaration that plaintiff was an impostor and 
not entitled to the property. This suit was 
finally decided in 1907 in favour of the plaint- 
iff Ohiman. 


The present suit was then filed by Ohiman 
and his assignee in 1908 for recovery of the 
trust property and for an account. The 
plaint includes 8 claim for Ra. 3,000 damages 
for loss occasioned by the trusteen obstructing 
execution of the decrees, the loss being the 


excess interest which Ohiman had to pay'on e : 


the decrees. 

The Subordinate Judge gave the plaintiff a 
decree for:— 

Ra. 814 damages for obstruction to execu- 
tion. e : 

Both parties have appealed, 

The plaintiffs in Appeal No. 19 of 1910 - 
claim in addition:— 

Ra: 2,186 for damages for obetrnotion to 


execution. 
The trustees in Appeal No. 18 of 1910 
abject to the following item in the decres:—- 


262 


INDIAN OASES. 


BIPIN DEHARY BHATTACHARYA v, PANCHANAN BHATTACHARYA, 


Rs. 814 damages for obstruction to the 
decree, : 

The two appeals have been heard together 
and in both appeals the trustees’ liability to 
accoynt and to transfer possession of the 
property is admitted. : 

It is not easy to understand on what cause 
of action the third item in the appeals rests. 
Both refer to the claim of Ra. 8,000 as the 
.oxcess interest which Chiman had to pay be- 
canse the trustees by their obstruotion in 1908 
delayed execution. 


tion and. still leas 


he is entitled to 
compensation now. 


The olim jis vary 


(1) (1883) 11 Q. B. D. 074 at p. 600, 52 L. J. Q. B. 
483% 40 L. T. 249. 31 W. R, 668, | 


- that he had no cause of action. 


[1914 
similar to thet im Pranshanker v. 
Govindlal (2). There the plaintiff tried to 


execute a decree by the’ sale of two houses. 
The defendant intervened and claimed to 
be ‘the purchaser of the honses. The inter- 
vention was successful, but plaintiff suc- 
ceeded by regular suit in establishing that 
the defendant’s sale-deed was fraudulent. 
He then sued defendant for interest on hia 
decree the execution of which had been 
delayed for two years, but the Oourt held . 
Plaintiffs 

are, therefore, not entitled to any damages. 
To that extent we vary the decree of the’ 
lower Court. : 
Decree varied, 

(2) 1 B. 487. = 


. CALOUTTA HIGH COURT. 
Swconp Orv Appean No. 1392 or 1912. 
j February 19, 1914. 
Present:—Justice Sir Amtosh Mookerjee, 
Kr. and Mr. Justice Beachcrott. S 
BIPIN BEHARY BHATTACHARYA— 


$ 


PLAINTIFE—ÀPPULLANT ` 


` 


' versus 
‘“PANOHANAN BHATTACHARYA 

AND OTHNRS—DEFWNDANTS— RHBPONTRNTA, 

Vendor and. purchaser—Tiile—VPendes's title, if can 
be affected by belief of vendor—Fendeo'a title good if 
vendor had good title. 

The title of a vendee cannot, in any wa , be affected 
by what was believed by his vendor icbe the reel 
source of his own title. The ttle of the vendes is 
good if it is established that his vendor. had a good 


title at the time when the conveyance was executed; 
it being immaterial from what source that titie had 
been derived. 


Appeal from the dearee of the Additional 
Sub-Judge 


JUDGMENT.—Thia is an appeal by the 
plaintiff in a suit which was instituted under 
settion 106 of the Bengal Tenancy Act for 
amendment of an entry in a Record of Rights, 
and has been transferred to the Oivil Court 
for trial under the proviso to that section. 
The caso for the plaintiff is that the dispnted 


e 
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land. was the rent-free tenure of one Ram 
Kumar Bhattacharjee who died leaving'a widow, 
Durgamoni, upon whose death, the plaintiff 
became the nearest reversionary heir. Subse- 
quently as one Rash Behary Bhattacharjee got 
Letters of Administration to the estate left by 
Ram Kumar Bhattacharjee, the- plaintiff, in 
order to fortifiy his title, took a conveyance 
from him on the lst July 1899. The case for 
the defendants is that the disputed land 
was the rent-free tenure of Rajbnllabh 
Bhattacharjee, 
Abhoy Charan Bhattacharjee, they purchased 
the property under an unre convey- 
ance, dated the Stb April 1862. The Oourt 
of first instance made a decree’ in favour 
of the plaintiff. Upon appeal, the Subordi- 
nate Judge has found that the property did not 
belong to Ram Kumar Bhattacharjee, 
that it was the rent-free tenure of Raj- 
bullabh Bhattacharjee and that Abhoy 
Oharan Bhattacharjee was the father of Rash 
Behary Bhattacharjee, the vendor of the 
plaintiff. He has further fonnd. against the 
unregistered conveyance set up by the de- 
fendants. As the conveyance by Abhoy 
Oharan Bhattacharjee in favour of the de- 
fendants or their predecessors is not proved, 
the property -must be taken to have descended 
from Rajbullabh to Rashbehary, who had 
executed ‘the conveyance in favour of the 
plaintiff, whose title is thus established. ` The 
Subordinate Judge, however, has not given 
effect to this view of the case ‘and has 
dismissed the suit, becaùse he holds that 
the conveyance by Rash Behary was executed 
by him in fayeour of the plaintiff in his 
character as administrator to the estate of 
Ram Kumar Bhattacharjee. In our opinion 
the view taken by the Subordinate Judge 
cannot possibly be supported. 

An examination of the conveyance executed 
by Rash Behary shows that he therein alleged 
that he was the nearest reversionary heir 


of Ram Kumar Bhattacharjee, that upon.- 


the death of Durgamoni, the widow of Ram 
Kumar, he had taken out Letters of Adminis- 


` tration, and that he was in possession of | 


the estate. On these allegations, he trans- 
ferred the property to the plaintiff. Upon 
the facta found by the Subordinate Judge, 
it {ranspires that as the conveyance in 
favour of the defendants by the father 
of Rash Behgry is not established, the pro- 
perty ved. in Rash Behary himself aa the 


from whose descendant, . 


representative of naa Consequently 
at the time of the execution of the ‘con- 
veyance by Rash Behary in: favour of the ' 
plaintiff, he was the true owner of the pro- 
perty. Is then the title of the plaintiff 
affected by the circumstance that Rash Behary. 
professed to deal with the property on the 
erroneous assumption that he had taken it 
by inheritance not from Rajbullabh but from 
Ram Kumar? Clearly the position is abso- 
lutely untenable that the title of the: plaintiff 
can, in any way, be affected by what was 
believed by his vendor to be the real 
source of his own title. The plaintiff is ° 
entitled. to succeed if it .is established that 
his vendor’ had a good title atthe time 
when the conveyance was executed; it is 
immaterial from what source that title had 
been derived. 

If A has title to a property which he 
transfers to B, B acquires a good title © 
thereto; it is clearly immaterial to B, 
whether A has acquired that title by in- 
heritance from X or by purchase from Y 
who had set up a preferential claim of heir- 
ship to the estate of X., A is bound to make 
good the title of B, whatever the real source 
of his own title. The question for con- 
sideration, consequently, reduces itself to 
this, is the conveyance set up by the de- 
fandanta genuine ? The Court of first 
instance came to the conclusion that its 
genuineness had not been established, and 
apparently good reasons were given by that 
Court in support of its conclusion. The sub- 
ordinate Judge does not specifically come 
to any finding upon this question, but merely 
observes that even if the conveyance. is not ` 
genuine that does not assist the case ef 
the plaintiff. We have consequently taken 
action under section 103 of the Oode and 
considered the evidence as to the genuineness 4 
of this conveyance. We are clearly of 
opinion that the view taken by the Court 
of first instance ‘is ‘ well-founded. The 
ground upon which the Subordinate Judge 
has reversed the UYecisign of the Court of 
first instance cannot consequently be sup- 
ported. -` 

We have, finally, been earnestly pressed 
by the respondent to remand the case for 
an investigation of the question of possession ; 
it has been suggested that although the 
Benue may have derived a good rent-free 

title by his purchase, that title has been 
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extinguished by adverse possession. The 
obvious answer to this contention ia that no 
such cage was mado at any stage of the 
proceeding in the Court below; indeed, the 
grounds of appeal taken before the Sub- 
ordinate. Judge- plainly show that the 
decisign of the: Court of first instances on 
the point was not specifically challenged 
before him. 

The result is that this appeal is allowed, 
the decree of the Snbordinate Judge set 
aside and that of the Court of first 
instance restored. This order will carry 
i costa both here and in the Court of appeal 
below. 

“Appedl alipe, 


SIND JUDICIAL COMMISSIONER’S 
` OOURT. 

Crvit Revision APPLIGATION No. 29 or 1918, 
August 11, 1918. 
Present:—Mr. Pratt, J. O. and 

` Mr. Kemp, A. J.C. 
BASRIO FADDOO Arrorneyr or H. H. 
Sr AGHA SULTAN MAHOMED SHAH 
- APPLICANT 


is PETEUs 
MAHOMED LADHA AND OTAHRS— 


‘ OPPONENTS. - 
Arbitration—Raference to decide with or scithout eri- 
dence— Whether pasties authorised to restrict evidence. 

There cannot~be a valid submission to arbitration 
where the parties contract that neither they 
nor their witnesses shall give evidence, that 
is to my, where the evidence is alight or of 
such ‘Httle value that the arbitrators cannot 
be fairly mid to be able to exercise a judicial 
disoretion.in the matter, the submission amounts 
merely to a wager on the fanoy, whim or partiality of 
the so-called arbitrators and is no valid submission 
e^t all, but there can be no objection to the parties 
curtailing an inquiry before arbitrators by agreeing 
to rest their case on the documentary evidence ale alone, 
provided it is sufficient to enable arbitrators to really 


exercises a judicious discretion and hot to decide ` 


haphazard or by chance. 

Revision application from the order of 
ae Additional Jnflicial Oommissioner of 

ind. 

Mr. Nadtrshah Naorojt, for the Applicant. 

Mr. Repchand Hilaram, for Opponents Nos. 
1 and 2. 

Mr. Wadhumal Oodhgram, for Opponents 
Nos. 3 to 8. 

JUDGMENT.—This is an application ip 
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revision against the order of the Addi- 
tional Judicial Commissioner rejecting an 
application to file an award under section 


-1l of the Indian Arbitration Aot (IX ot. 


1899.) , 

The reference dated 9th August 1912 
states tha dispute to be as to payments of 
price and complbtion of the sale of two plota 
contracted to be sold andthe cost inourred 
by .Seth’ Basrio Faddoo in respect of the 
said plote. In this connection it may be 
worthy of note that a mere failure to pay a 
claim constitutes a matter in difference under 
the ruling “in James Finlay 4: Oo., v. Jehan- 
After mentioning that the-parties 
refer all matters to joint arbitrators, the 


: reference proceeds-to state in the last sentence, 


“the arbitrators shall have full power to 
decide the dispute with or without hearing 
the parties or their witnesses.” 

The learned Additional Judicial Com- 
miasioner held that this agreement did not 
constitute a submission to arhitration on 
the ground that by providing that the 
decision may be made without hearing the 
parties or their witnesses, it did not contem- 
plate the determination of disputes in a. 
quasi judicial manner and, therefore, the 
award made in pursuance'of it was not 

an award within the meaning of the Arbitra- 
tion Act. He, therefore, rejected the applica- 
tion _ summarily. 


Now in the first place it seems to ns 


- that the agreement does not necessarily fall 


short of a submission to arbitration because 
it containa s term providing for the deter- 
mination of disputes in an illegal or improper 
manner As well as in a proper manner. 
Where there are alternative methods of per- 
forming an agreement one of -which is legal 
and the other illegal, the Court will pre- 
sume that the parties intended to carry it 
out .in the legal rather than the (illegal 
manner. [Waugh v. Morris (2).] 

So here the reference provides for 
arbitrators hearing the parties or their wit- 
nesses or not as they chose. If such an agree-- 


_ment is no submission when the perties 


or their witnesses are not heard, it does not 
follow that it may not still be a good sub- 
mission if the arbitrators should decide to 


1) 12 Ind. Oas. 1885 B. L. B. 4. : 
L. J. Q. B. 57) L. BAS Q. Be203"28 L. T. 
205; 21 W. R. 488. fe Boy 


-=d 


É 


- indented for. 
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hear the parties or their witnesses. The 
submission is not, therefore, necessarily 
invalid, gua a aubmiasion under the Indian 
Arbitration Act. It is alleged before us 
that the arbitrators gave the parties an 
opportunity of being present and that con- 
tention calls for an -adjudication after 
taking evidence. The Additional Judicial 
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Commissioner, however, rejected the applica-., 


tion summarily. : 


Can there, however, be a valid submission 


- where parties contract that neither they 
nor their witnesses shall give evidence? We 
think the answer to this lies in the materials - 


which the arbitrators have before them for 
determining the dispute. If there be no 
other evidence save the oral testimony 
of the parties . and their witnesses 


-or if such other evidence ia so-'slight or 


of such little value that the arbitrators 
cannot be ‘fairly said to be able to exercise 
a judicial discretion in the matter, then such 
submission amounts merely to a wager on the 
fancy, whim or partiality of the so-called 
arbitrators: which, of course, is no valid sub- 
mission at all. 


On the other hand, there seems no reason 
why parties should not contract to go ta trial 
on certain evidence : see In re Maunder (3). 
All oral evidence may be agreed to be 
excluded by the parties relying solely on 
the’documentary evidence in the case. As 
a matter of fact this ia very-often tacitly 
agreed to in disputes between merchants 
where the .parties cannot by giving oral 
evidence add anything to what is already eet 
out in the documents and correspondence in 
the matter. .A common example of thisis the 


case of goods ordered out under an indent. 


where the dispute is whether the goods 
tendered are of the quality: or description 
That is a matter of inspection 
of the indent- and -the besis and shipment 


‘samples and possibly tha’ correspondence to 


which the parties can, as a rule, add nothing 
by oral evidence. The arbitrator jn such 
4 dase is usually acquainted with the line of 
business and yet not so highly as to be called 
an expert in it. Moreover, we see no 
reason why parties should not be allowed 
to contract to curtail an inquiry 
before arbitrators by egresing to reat their 


(8) 49 L. Te 535, ‘ 


va 


we cannot entertain -this application. 
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case on ‘the docnmentary evidence alone, 
provided as we have said it is sufficient to 
enable arbitrators to really exercise a judicial 
discretion and not to decide haphazard -or by 
chance. ae i 

. That the motion of a “hearing” af the 


‘parties is not essential to the understanding 


of a submission to arbitration seems clear 
from the fact -that there may be a valid 
submission to an expert in whose special 
knowledge alone the parties confide and who 
may decide the matter withont taking any 
oral evidence: Hurdwary Mul v. Ahmed 
Musaji Selagi (4). : 

Lastly, section 6 of the Indian Arbitration 
Act implies certain provisions in syery sub- 


“mission under “that Act unless a different 


intention is expreased therein, and one of the 
rovisions 18 the examination of parties on oath 
seé the flretScheduletothe Act, provision 6), 
The Legislature, therefore, may have con- 
templated cases where . the parties might 
exclade- such evidence without in any way ' 
affecting the validity of the submission. 

We are, therefore, of opinion the lower 
Court should have taken evidence in this case 
to determine not only whether the parties 
were, a8 a matter of fact given an opportunity 
of being heard. but also for the purpose of 
ascertaining whether such avidence as’ the 
arbitrators had before them was ient to 
enable them to make a judicial pronounce- 
ment in phe matter. If the Court considers 


“there was no such evidence before the 
‘arbitrators, it will be for it to’ consider the 


further question whether there can be- a 
valid reference to arbitrators who are 
already conversant -with all the facts of the 
case 


Mr. Wadbumal for the opponents submite 

He. 
is rather unfortunately placed with sa 
to this contention for he argued the -other 
way inthe case of Kewalram Ghansham Das 
v. Donald Graham and Oo. (5). 


Another reason why we oan entertain 
this application is because: the Additional 


_ Judicial Oommissionér has declined to 


exercise a jurisdiction which the facts may 

show to be vested in him, vis., onder’ th 

Indian Arbitration Act. ` - 
{3 1 Ind. Oae. $71; 18 0. W. N. 83. 
5) 10 Ing. Qae. 211, 5 8. L. B, Ol, 


` 


. 
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“Wae. would remit the proceedings for 
determination accordingly. - 

Costs of this spplication to follow 
the result of the proceedings in the lower 
Court. 6 

i Oase remanded. | 





CALCUTTA HIGH COURT. 
Secoxp Orv Appear No. 2040 ov 1912. 

‘  ‘Pebrnary 26, 1914. 
Present:—Justice Sir Asutosh Mookerjes, 
Kr., and Mr, Justice Beachcroft. 
ABDUL GAFUR MANDAL AND ANOTHERE— 
DHyANDANTS— APPNLLANTS 


z 


versus : 
UMA KANTA PANDIT—Puaretirr— 
Tenaney det (YUL of 1835), aa. 30, 
al Act , a 
BN suit for—Oo-shebaita—Joiat landlords— 
Hindu Lato— Widow, whether forfeits rights as shebait, 
af unchaste. sg : 

Tho possession and managembnt of dedicated pro- 
porty belongs to the shebait; and this carries with it 
the right to bring whatever suita are necessary for 
the protection of the property, for the right of suit is 
vested in the shebait and notin the idol. Therefore, 
where there are more than one shebaits, the shedaits are 
joint landlords, and consequently one oo-shebait is 
not entitled to bring æ suit for enhancement making 
the other co-shsedaits defendants, . 

Jotindra Nath O v. Prosoano Kumar Banerji, 

8 Ind. Oas. 842, 88 O. 270 P.O.) 160. W.N. Th 9 
M. L. T. 1,180. L. J. 51; -8 A. L. J. l; 18 Bom. L B. 
1; 21 AL L. J. 82; (1911) 2 M.-W. N. 119, followed. 

A Hindu widow, after ahe becomes a shebait, does 
not forfeit her rights aa such shsbart sa soon as she 
lapses from the path of virtue and honour.,  — 

Appeal from the decree `of the District 
Judgo of ‘Nadia, dated March 7th, 1912, 
reversing that of the Second Munsif of 
Krishnagar, dated May 28th, 1911. 

Moulvi Wahed Hussain, for the Appellanta. 

Babu Baranashibasht Mukherji, for the 
Respondent. ` . 

JUDGMENT.—This ia an appeal by the 
first and second defendants in a suit for 
efthancement of rent under section 30 of the | 
Bergal Tenancy: Act. The substantial 
question in controversy between the parties 
is, whether the suit is barred under section 
188 of the Bengal , Penancy Act. That 
section provides that «where two or more 
porsons are joint landlords, anything which 
the landlord is, under the Act, required or 
authorized to do must be done either by both 


< or all those persons acting together or by an 


agent suthorized to act on behalf of hoth or 
all of them. .The landlord is authorized to 


INDIAN CASES. ! 


[1914 


institute a suit for” enhancement of rent 
under the provisions of section 80 of the- 
Bengal Tenancy Act. Consequently if there 
are two persons who dre joint landlords, a 
suit of this description must be instituted 
by them jointly or by an agent authorised 
to act in this behalf. This position cannot 
be controverted and is supported by tbe- 
decision of the Judicial Committee in the . 
case of Jotindra Nath Ohowdhury v. Prasanno 
Kumar Banerji (1). A suit ofthis descrip- . 
tion is not properly conatitated if instituted 
by one of the joint landlords with the other 
added as a party defendant, for the principle 
recognised in Duke yv. South Kenstgton Hotel’ 
Oo. (2) and Flower v. Metropolitan Board 


‘of Works (8) has no application to this 


class of cases. Before we determine whether 
section 188 is applicable to the case before 
ug, the relevant facta must be briefly recited. 
The- case for the plaintiff is that the land 
in the occupation of the defendants is part 
of an endowed property dedicated to an idol 
Radha Kanta Thakur eastablighed by his 
predecessor. The plaintiff admite that he 
and his brother were at one time joint 
shebatts of this property, and after the death 
of his brother he was treated as shsbatt by 
his widow, Subastuni Debi, the third defend- 
ant in this litigation. The plaintiff alleges 
that the third defendant has ceased to reside 
in the village and that she is no longer 
interested in the management of the endowed 
property. He consequently brings this suit 
alone, but joins the widow of his brother as 
pro forma defendant in order that she may 
be transferred to the category of co-plsintiff 
if she expreases a desire to that effect. The 
suit was resisted on the merita by the first 
two defendants, that is, the tenanta whose 
rent was sought to be enhanced. Amongst 
other defences, they contended that the suit 
could have been instituted only by the plaint-: 
iff and his co-shebast, the third defendant, 
jointly and that as the suit had not been 
framed in that manter, it was barred under 
section 188. The third defendant filed a 
written statement in which she stated that 


she had no objection to the enhancement of ` 

(1) 8 Ind. Oas. 842; 88 O. 270, 15 O. WIN. 74 OM. - 
L T 1; 180. L. J. 5l; 8 A. L. J. 1; 18 Bom. L. R. 1; 
21 M. L. J, 92, (i913) 2M. W. N. 119. 

(2) 48 L. J. Ob. 361; 40 L. T. 688 27 W. R 514 11 
Oh D. 121. - č © 

{8) 27 Oh. D 
32 W. E. 1011. 


. 592; 58 L. J. Oh. 085; 51 L. T. 257; 
. 


, 
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rent at the instance of the plaintiff and-that 
she had no longer any connection with the 
endowment. The Courte below .have over- 
ruled the objection taken by the tenant- 
defendants and have made a decree in favour 
of the plaintiff. The first point for determi: 
nation ig whether the plaintiff and the’ third 
defendant arè joint landlords within the 
meaning of section 188 of the Bengal Ten- 
ancy Act. 


On behalf of the plaintiff-reapondent it 
haa been argued that the property is vested 
in the idol who is the landlord óf the tenant- 
defendants, and, that consequently no 
` question arises whether the plaintiff and the 

third defendant are joint landlords within 

the meaning of section 188. This contention 

is opposed to the decision of the Judicial 

Oommittee in the case of Jagadindra Nath 

Roy v. Hemanta Kumari Debt (4). It was 

pointed out by Sir Arthur Wilson in the 
case just mentioned that an. idol may be 
” regarded as a juridical person capable as 
such of holding property, thongh itis only 
in an ideal sense that the property is so held; 
And probably this is the true- legal view 
when the dedication is of the completest 
kind kmown to the law. But assuming ‘the 
religions dedication to have been of the 
strictest character, it still remains that the 
possession and management of the dedicated 
property belongs to the shebacts; and this 
carries with it the right to bring whatever 
suits are necessary for ‘the protection of the 
property, for the right of mut is rested in. the 
shabast and not in the idol. If ia plain 
consequently that the plaintiff and the third 
defendant are joint landlords. The right 
to institute a suit for enhancement of rent 
under the provisions of the Bengal Tenancy 
Act is vested ‘in them. An attempt, 
however, is made to meet this objection by 
_ the contention that each shebatt is entitled 

to deat with the property as & manager; and 
it is urged that shebatts cannot be treated 
in all respects as trustees. Itis not neces- 
sary to maintain the position that joint 
shebatts of an endowment are for all 
purposes joint trustees.. But it is plain 
that, in some respects, at any rate, they have 
the status of joint trustees. This is clear 
from the decision of the Judicial Oommittee in 

mh ae 1,7 Bom. ZB 765 (P. OJ} 81 L A 


O. Wy N. 808; 1 A. L. J, 685. 
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thecaseof Rajendronaih Dutt v. Shaikh Mahomed 
Lal (5), where . their Lordships ' pointed 


_ out that ina suit by three of four #hebnsis 


to get aside an alienation of an endowed 
propérty, the fourth shebact was a necessary 
party, although he had misconducted himself 
and was notina position to join asa co- 
plaintiff. The same view was adopted by 
this Court in Bochulal v. Oltullah (6) and 
Koktlasari Dasi v. Mohunt Rudranund Goswami 
(7), and by the High Court of Madras in 
Mariy Raman Natr v. Narayanan Nambudtri- 
pad (8) and Ramanathan Chetty v. Murugappa 
Ohetty(9). The true principle is, as was stated 
in He parte Grifim (10), that the office of co- 
trustees is joint. They all form, as it were, 
a corporate body and they must execute the 
duties of their office in their joint capacity. 
But it has been argued on behalf of the 
plaintiff-respondent that the case before us 
is governed by either of two different’ princi- 
ples, namely that one of two joint trustees 
is entitled alone to collect rént from tenants 
[Townley v. Sherborne (11)] or that one of 


` two joint trustees is entitled alone to take 


action for the benefit of the trust with the 
consent of his co-trustee [Messseena v. Carr 
(12), Brasier v. Camp (18)]. As regards 
the first principle, it is sufficient’ to ray that 
this isa suit not for realisation but for 
enhancement of rent. As regards the 
second principle, it is urged that the plaintiff 
is entitled to maintain this suit alone, because 
the cq-trustee, who has been joined as a 

pro forma defendant, declared in» her written 
patent that she had no objection to the 
enhancement of rent at the instance of the 
plaintiff alone. No doubt, the suit might be 
treated as maintainable, if it was established 


that the plaintiff ‘was an agent authorised - 


to act on behalf of both the shebatis, within 
the meaning of settion 188, and as was 


` observed in the case of Gopi Nath Ohakra- 


varti v. Uma Kantia Das Roy (14); the 
authority may be conferred either ‘orally 
e 0.) 8 1. A. 188. 


11 0. 888. 
5 0. L. J. 627 at p. p38. 
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or in writing.” In the case before u8, 
however, -the plaintiff has not laid the 
foundation for a ‘case-of agency. His 


, allegation is that the co-trustee has -ceased 


to be a trustee, not that he himself has been 
authorized by her to maintain this. suit on 
her behalf. The respondent has consequent- 
ly been driven ultimately to take up the 
position that there has been a valid renounce- 
ment of the trust by the 
For this purpose, reliance has been placed 
upon the statement contained in the written 
statement of that defendant to the effect 
that she did not desire to keep any connec- 
tion whatsoever with the endowment. It 
has further.been urged that the defendant 
is a degraded woman, and that, apart “from 
any question of renouncement, ghe has 
forfeited her rights as a co-shebatt.' No 
foundation, however, was laid in’ either of 
the Courts below for a case of, this descrip- 
tion. It has not been shown that the third 
defendant has renounced her rights asa 
co-shebatt in any manner known to law; nor 
has authority been produced for the proposi- 
tion that a Hindu widow, after, she becomes 
a shebatt, forfeits her right as such shebatt 
as moon as she lapses from the path of virtue 
and honour. ' In fact, there is no evidence to 
show that the third defendant is a degraded 
woman or that she has ceased to be a co- 
trustee. The suit has proceeded on the 
assumption that the plaintiff, though one of 
two shebasts, is entitled alone to maintain it: 
that case has completely failed. The plain- 


tiffand the third defendant must, for the- 


reasoys assigned, be deemed tn be joint 


, landlords, and in that view section 188 is 


clearly s bar to the suit. 
` The result is that this appeal is allowed, 


`~ the decree ofthe District Judge set aside 


and that of the Oourt of first instance 

tored, though not for the reasons assigned 

by that Oourt. This order will carry costa 
both here and’in the Court of appeal below. 
_ Appeal wlowed. 


` 
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LOWER BURMA OHIEF COURT, 
Frret Orvit Appsat Nò. 50 oF 1911. 
May 6, 1914. 

Prasent:— Mr. Justice Hartnoll, Offg. Chief 
Judge, and Mr, Justice Twomey. 
OODAYAPPA CHETTY Firm BY 173 
Attornay A. P. S. VY RAPP. CHETTY 
AND NOW BY KURUPPAN CHETTY— 

gana é h 


RAMASAWMY CHETTY AND OTHRRS— 


RESPONDENTS. ~ 

Contract Act (IX of 1872), ». W—Partaórship— 
Representative of partner—Right to «ae for 
recovery of debts due to partnership. 

Whon one of the partners in a firm dios, the sar- 
viving partners can sue for the recovery of debts dus 
to the firm withont making the legal representatives 
of the deceased partner parties to the suit, If the 
surviving partners refuse to bring the suit, the only 
remedy of the legal representative of the deceased 
ares lies in a suit against fho surviving partners for 

and for an account of the partnership and 
= an eat evra in that suit forthe appointment of 
a Receiver. The Reosiver will bring suita for recovery” | 
of debts due to the firm. 

English Procedure and section 45 of the Indian 
Contract Act compared with Order XXX, rule 4 of 
Civil Procedure Code Act V of 1908. 

Gobind Prasad v. Chander Sekhar, 9 A. 486; A. W. 
N. (1887) 18% Motilal Bechardas v. Gellabhai Hariram, 
17 B. 6; Ram Narain Nurasingh Doss v. Ram Chander 


. Jankee Lol, 18 O. So Aga Qalam Demin: Sir Albat 


David Sassoon, 21 B. 412, referred to 


Mr: Lentaigne, for the lst Appellant. 

Mr. Bilimoria, for the Respondent. 

Mr. Chart, for the 2nd Respondent. 
JUDGMENT. 


HARTNOLI, Orra. C. J—Appellant is the son 
and heir of one Chellappa Chetty deceased. ` 
He alleges that Chellappa Chetty when alive 
carried on business with the fourth respondent, 
Pallaneappa Ohetty, in partnership under. 
the Mark S. O. S., that such business was 
carried on by their ‘Attorney Vyravan Chetty, 
the 8rd respondent. A decrees was then 

against Vyravan Chetty in his per- 
sonal capacity for Rs. 10,552-10-0 and costa 
in Civil Regular No. 352 of 1906 of this 
Court. In execution of such decrees Vyravan 
Chetty was d and brought before 


-the Court when he deposited as security 


for the payment of the decretal amount 
a neers deed of mortgage in favour’ 
of the 8.0.8. Firm. His right title and 
interest a such mortgage was sold and 
asum of Rs. 17,000 was realized. After 
payment in ful] of the depretal amount in 
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the suit there is now in judicial deposit 
in Civil Revision No. 352 of 1906 the sum 
of Rs. 4,460-6-0. The plaint goes on to 
set out thatthe first and second defendants, 
Muthis Ohetty and Pallaneappa Chetty, 
claim to be entitled to attach and have 
attached part of the said moneys in er- 
eeution of decrees obtained by each of them, 
respectively, in the Court of Small Causes, 


INDIAN OASES. 


269 


and his ‘egal representative, Ramaswamy,’ 
has taken his place.’ The suit has been” 
_dismissed by the learned Judge on the 
` original side on.the ground that it cannot 
be brought by appellant, because he is not 
& partner in tho 8.0.8. Firm but only 
the legal representative of a decedséd part- 
nef, that his proper course would be to 
bring a stit against Pallaneappa, the 4th 


Rangoon, in Civil Revisions, No. 2683 of 1907 defendant, for dissolution of partnership and 
and No. 2682 of 1907 and that Vyravan Chettty an account and to apply in that suit for 
claims to be a'partner in the said firm of a Receiver to be appointed to bring ‘the 
§.0.8., that the appellant denies that Vyravan present suit against Muthia and Ramasawmy. 
Chetty was ever & partner in the firm of The learned Judge has relied strongly on 
8.0.8. and submits thatthe moneys in deposit the case of Gobind Prasad v. Chandar Sekhar 
belong’to the firm of 8.0. S. and that Muthia (1). - That suit was one if which a surviving 
Chetty and Pallaneappa Chetty have nc partner sued a debtor of the firm without 
right to attach the whole or any portion ` joining as plaintiff the representatives of the 
thereof in execution of the decrees obtained deceased partner. It was held that such 
by them in the Small Cause Oourt. Ap- 8 sait would lie and that the English Rule 
pellant goes on to allege that-Vyravan Chetty of Laws would apply. This rulé is given at 
is ‘the son of Pallaneappa Chetty, tho 4th page 638 of Williams on Executors in the ` 
defendant, ‘and that Pallaneappe Chetty has _ following words :— “The genral rule is that 
failed ‘to carry on the business of the the interest which a testator has in a chose 
- partnership of 8.0.8. or to take any steps in action jointly with another shall not 
to protect the ‘property of -fhe partnership pass to his executor: Yet, per legem merca-- 
: and is unwilling tg do so or to assist him tomam as formerly mentioned, an exception . 
in recovering and protecting the said pro- was established in favour of merchants 
perty, because Vyravan Ohetty _is ‘his son which has ‘been extended to all traders and 
and because the appellant is taking other persons engaged in joint undertakings in 
proceddizigs inst Vyravan Chetty for the nature of trade. But in these cases 
breaches of trot as agent of the said firm, although the wight of the deceased partner 
Tho share’ of Chellappa Ohetty in the devolves on his executor, itis now fully settled 
' partnership is alleged to be Rs. 7,500 ont that the remedy survives to his companion 
~of Rs. 10,000. Appellant asked that it be who alone must enforce the right by action 
declared that the Rs. 4,460-6-0 in deposit is and will be liable on recovery to acconnt 
the property of the S. O. 8. Firm, that Muthia to the executor or admmistrator. for the 
Ohetty and Pallaneappa be declared not share -of the deceased™ The point of deci- 
entitled” to attach this sum in execution of sion is whether this rple should be spplied 
their decrees, that it be declared that to the present case. In the caseof Gobind 
Vyravan Chetty never was a partner in Prasad v. Chandar Sekhar (1) the point at 
the 8. O. S. Firm and that the Re. 4,480-6-0 _ issue was whether the legal representative 
may either be ordered to be paid to the ` of a deceased partner is & necessary party 
appellant or be kept in the-custedy of . to a suit brought by the surviving partner. ` 
the Court until & partnership suit has been It was decided” in the negative. An op- 
decided: between him and the fourth defend- posite view was taken in the case of Ram 
ant, Pallaneappa, or until he and Pallaneappa Narain Nursingh Doss v. Ram Ohunder Jankes 
otherwise agres: Tol (2), but the same view was taken in 
Vyravan Chetty and the fourth ‘defendant the case of Motilal v. Ghellabhas 
Pallaneappa Chetty did not appear to con- Hariram (8). In all three of these cases 


test the suit, nor have .they appeared on 
this appeal. Bo the‘contest has been bet- 
ween appellant and «the first. and - second 


defenddnts, Muthia and Pallaneappa Chetty’ 


Muthia died in the. course of the litigation 


the meaning and effect of section 45 `f 


(Bis A ie (1887) 188.. 
3) 17 
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the Contract Act was considered. That 
section is not applicable directly to the 
present case as it is not one to enforce 
performance of a contract, but the question 
is whether the principle underlying it has 
not made such a difference in the law that 
since it was enacted the English Rule should 
mo lenger be followed, and whether such.a 
“guit as the present is in order. 
rule 4 of the Code of the Civil Procedure, 
Act V of 1908, haa settled the difference 
of opinion expressed in the cases which 


I have quoted by enacting’ that the legal: 


representative of a deceased partner is not 
& necesssry party to the suit; 
same time section 45 of the Contract 
Act renders it permissible for such a 
representative to be a party to the suit. 
The Rule of English Law has, therefore, 
been varied in India since section 45 
of the Contract Act came into force. That 
. being so the Counsel for appellant urges 
that such a suit as the present will le in- 


aymuch as appellant’ is interested in the ” 


property of the partnership and all persons 
“who can- have any possible interest inthe 
moneys in dispute have been made parties. 
He strongly relies on the case of Aga 
Gulam Hussain v. Str Albert David Sassoon 
(4). This was a case in which the legal re- 
presentative of a deceased partner was sl- 
lowed to sue to recover sums due to the 
partnerahip by a third parfy making such 
third party and the surviving partner who 
would not join asa plaintiff defendants. Now 
as was said by Farran, J. in the case of 
Motilal Bechardass v. (hellabhat Hariram 
(3),_ ‘the Contract Act ia. not an Act 
of Procedure. It defites and declares 
rights and obligations arising cut of contracta 
and obligations quasi ez contractu. The rules 
as to the procedure for enforcing these rights— 
the remedy in cases of breach of tham-—must 
to sought elsewhere; and in commenting on 
the Allahabad case the same learned Judge 
said: “Logical consistency has there yielded 
to long-established practice based on con» 
siderations of practicgl convenience. The in- 
convenience ..... of aHering the procedure is 
pointed out by Edge, O. J., in his judgment in 
the above cited case of Gobtud Prasad v. Ohan- 
dar Bekhar, (1).” In the last mentioned case 


` (4) 21 B. 412, 
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Edge, O. J., said: “The legal representative in - 


this case would not be entitled necessarily to 
a moiety of the amount recovered in the ac- 
tion: his share of the amouut recovered would 
depend on a settlement of accounts on the 


realization of the partnership assets, and it‘ 


would, in my judgment, be highly inconveni- 
ent and possibly mischievous to allow him to 
interfere in the realization of the asseta un- 
less through the intervention of the Court 
by the appointment of a Receiver in cases in 
which such interference by the Court might 
be necessary.” Lindley in his book on Part- 


_ nership, 7th Edition, page 350, says: “Unless 
but at the - 


all the partners have agreed to the contrary, 
when.one of them dies, his executors have no 


right to become partners with the surviving - 


partners, nor to interfere with the partner 
ship business.” 

The present suit, if allowed, might not lead 
to any mischievous result; but that hardly 
seems to be the point. In the same class of 
suite itis expedient that only one rule of 
procedure should be followed, and the point 
is what should be the general rule. The 
English Rule is based on grounds of com- 
mon sense and expediency and it should, in 
my judgment, be followed. It is not as if 
the appellant has no remedy if the English 
Eule be followed. He has the remedy pointed 
out by the learned Judge on the original 
side. I would, therefore, diamikg the appeal 
with costs. 

Twomnr, J.—According to the English Law 


the right to sue for a debt owing to the’ 


firm devolves in the event of the death. of 
one partner upon the surviving partners 
exclusively [Lindley on Partnership, 
llth Edition, page 380]. The executors of 
the deceased partner have no right to inter- 
fere in the ership business. They 
represent. the deceased only for purposes of 
account and may sue the survivors for 
the winding-up of the firm and for the 
share due to the estate of the deceased 
[Lindley on Partnership, 11th Edition, page 
650]. But they have no right to join ina 
suit for the recovery of partnership debts. 
‘There would be no doubt about the 
application of the Hnglish Rule to India 
were it not for section 45, Contract Act. 
The effect of thig soction on the English 
Role as to the surviving ‘partners’ exclusiv 
right to sue for partnership dohai has been 
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the subject of several decisions of the 
Madras High Court. The High Courts of 
Allahabad, Bombay and Madras held that 
notwithstanding the provisiéns of section 45 
as to the devolution of joint right; the 
English Rules should still be followed to 
the extent, namely that the legal repre- 
sentatives of a deceased partner should not 
be regarded as necessary parties to a suit by 
the surviving parties for the recovery of 
partnership debts: Gobind Prasad v. Chandar 
- Shekhar (1), Motilal Bochardass-y. Ghellabhas 
Hariram(8), Vatdyanatha Ayyar v. Ohinnasams 
Nask(5). The Caloutta High Court alone held 
the contrary. Ram Narain Nursingh Does Vv. 
' Ram Ohunder Jankee Loll (2). The viéw of the 
majority of the High Courtes has now, 
been adopted in Order XXX, rule 4, Oode 
`of Civil Procedure, 1908, which declares that 
the legal representatives of the deceased 
partner are not, necessary parties to suits 
brought in the name of the firm, though the 
English Rule is relaxed in sub-rule (2) 
under which.the legal representatives may. 
apply to be joined as parties ‘vith the sur- 
viving partner. The Indian: Legislature 
having thus recognised the expediency of 
adhering to the English Rule, I think we 
should not follow the isolated precedent in 
Aga Glam Husain v. Sir Albert David 
Saswon (4), in which case it 
held by a single Judge of the Bombay 
, High Court sitting on the original side 
that the legal representative of a deceased 
partner may sue to recover a partnership debt. 
That decision is directly opposed to the 
English Hule which confines the executors 
` to a suit against- the survivors for an 
account, and allows only the surviving 
partners tq bring suits on behalf of 
the firm. ` 
It is true that sub-rule (2) (b) of 
Order XXX, rule 4, Civil Procedure’ Oode, 
allows the legal representatives to enforce any 
claim against the survivors. But this 
refers, I think, toa suit for an account as 
` between the legal representatives and the 
survivors. The present suit goes much 
further. It is a mit for, inter alia, “declara- 
tion of the firm’s right to certain money in 
deposit in the Oourt, this money having 
been attached by outside oreditors of one 
Vyrayan, an attorney pf the firm, whose 
statement as a partner in the firm is 
(5) 17 M. 10g. < 
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disputed and who is a son of the 
surviving partner. It is not only a 
clhim against the survivors but is 


also a claim on behalf of the firm against 
outsiders’ who were made defendants ‘to 
the suit. Such a suit can, in my opinion, be 
brought only by the surviving partner and 
if he refuses to bring .it, the only remedy 
of the legal. representatives of the deceased 
partner lies ine suit against -the surviving 
partner for winding-up and for an account 
of the partnership, in pursuance of -which 
suit the claim against the outsiders would be 
enforced by a Receiver -appointed by the 
Oonrt. 

On these grounds I. also, dismiss this 
appeal with costa. 

E Appeal disntissed. 





ALLAHABAD HIGH COURT. 
Seconp Orvin Appaat No. 358 or 19138. 
May 12, 1914. 
` Present: —Sir Henry Richards, Kr., 
Ohief Justice, and Mr. Justice Tudball. 
HAMEED- UD- DIN ANDANOTHER—. 
Duaranpants—APPELLANTH 


versus | k 
RAGHUNATH PRASHAD MISIR— 
PLsINtiprs— RESPONDENTE. 

Pre-einption—Cuatom, proof, of—Foreclosure decree 
in case of conditional mortgage— Whether suid can lie. 

A conditional m: age was orocuted in 1874 In 
1010 a foreclosure suit was brought on the strength 
of that mortgage which was compromised and the 

mortgagor garo up his mght of r oapuon. Tho < 
"Wajib-ul-ars of the vege p Providedtor on ate 
cases of sales, mi 
gagea by way of oon Bona) pes 
on the oustom set forth in the- Wane the 
pinet brought 6 suit to pre-empt the sale affected 

y the foreclosure decree: 

Held, that the suit could not lio. = 

Bahadur Singh v. Ram Bingh, poi 1 å. L. Je 
353, A. W. NG 1904) 149, referred 

further, that the ‘issue in a 
wait thr tast the are "preston cm 
wars. The issue ia, “does or does not the custom of 
pre-emption prevail”, the onis lying on the plaintiff 
to prove the oustom, 

Ganga Singh v..Chedi Lal, Ta Ind. Oas. 088 A Le 

J. 906; 88 A 606, followed, 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the 3rd of 
January 1913. 

Mr. Muhammad Ishaq, for the Appellants, 

Mr. Haribans Sahas, for the Respondents, 
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JUDGMENT.—This appeal arises out of 
a suit for pre-emption. It appears that in 
the year 1874 a mortgage was made by way 
of conditional sale. In the year 1910 a 
suit for foreclosure was brought. The par- 
ties compromised, the’ terms being that a 
decree was to be made for fereclosure, the 
mortgagor apparently giving up all right to 
redeem. The contention on behalf of the 
plaintiff i is that this mortgage by conditional 
sale in 1874 coupled, with the decree in the 
terms of the compromise was equivalent to 
a sale, and he contends -that a custom of 
pre-emption prevails in the village. The 
evidence of the custom “consista of an 
entry in the Wajib-ul-ars ` which gives 
a right to certain co-sharers to pre-empt pro- 
perty in the case of a simple sale and also 
in case of a mortgage with possession or & 
- mortgage- by way of conditional sale. It 
„is then argued on behalf of the plaintiff 
that the events which have happened in the 
present case amount toa simple sale and 
accordingly there is a right of pre-emption. 
In all cases in which the plaintiff relies on 
a custom of pre-emption, he has to prove a 
custom sufficient to meet the Stim it. We 

e 

may assume for the purposes of this case 
that a custom of pre-emption does prevail 


in the village, enabling a co-sharer to pre- — 


empt in the case of a simple ‘sale. We 
may alaoassume the existence-of the custom 
in respect of mortgages with possession and 
mortgages by -way of conditional sale. In 
the case, however, of a simple gale the right 
. must be claimed within the period allowed 
after the sale has been made. In the case 
of mortgages the claim must also ,be made 
within the period of limitation after the 
date of the mortgage and in such a case the 
right isa right to -be substituted for, the 
mortgagee. Itseems to us absolutely clear 
“that ifthe plaintiff alleged that there was 
a custom of pre-emption prevailing in this 
village enabling a co-sharer to.pre-empt pro- 
perty where the mortgage had -been made by 
way of conditional sale in the year 1874 and 
after a suit for foreclosure had been brought 
in 1910 and followed by a decree ‘absolute, 
he would have completely failed to prove 
such a gustom by mere: production of the 
extract from the Wajtb-ul-ars in tho present 
caso. The .very fact that the entry shows 
that there is aright of pre-emption in ‘the 
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case of a simple sale, and also a right to be 
substituted -for the mortgagee in the case 
of mortgages with possession, or mortgages 
by way -of conditional sale, negatives that 
there is any right after 6 decree for foreclosure 
has been made absolute. The last part 


-of the clause makes further provision which 


may or may not bea custom, namely, that - 
if there has been no pre-emption -in the case 
of a mortgage, then when“ the time for 
redemption. is about to expire the co- 
sharer, if the ‘mortgagor has not the’ 
means himself, may go to the mortgagee 
with the money, redeem the property and 
it for the mortgagor. This latter 


to the circimstances of the present case. 


“The plaintiff never went to the mortgagee 


with the money’ nor does he ask to be -> 
allowed to redeem the property and hold 
it for the original mortgagor or his re- 
presentatives. He seeks absolute possession 
of the property by pre-emption as on a 
sale. In. our opinion what -happened in 
the present: case is in reality exactly 
what would have happened if the mort- 
gagor had allowed the usual decree tobe -` 
made in the foreclourse suit, instead of - 
agreeing to a decree for foreclosure, and 
abandoned his right to redeem. In other 
words the plaintiff has failed to prove 
the existence of a custom giving him a 
right of pre-emption under the circumstances 
of the present case.- Reliance is placed 
upon the case of Bahadur Singh v. Ram Singh 
In that case ib was no doubt held that 
the plaintiff was entitled to pre-ampt aftera 
decree for foreclosure had been made absolute, 
14 of the report the learned Judges 
gay: ‘The „question, we haye to decide is 
whether under the terms of the Waytb-ul-ars 
the suit can be maintained. We have 
carefully considered’ the terms of that 
document, and we find no reason to dissent 
from the view taken by the Court below.” 
With all’ respect to the learned Judges who , 
desided this case, we desire to remark, as” 
was pointed ont in the case of Ganga Singh v. 
Oheds Lal (2), that the issue in a pre- 
emption case based on custom is not the con- 
stractionof the Wajrb-ul-ars. The issue is, “does 


` . ; 
fa HA 1% IA., L. 3.858; A. W. N. (1004) 148, 
2) 1 8 A- L. J. 09060689 A. 600. 
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or doea not the custom of pre-emptien pre- 
vail,” the onus lying on the plaintiff to prove 
the custom. 

We allow the appeal, set aside the 
decree of both the Courts below and dismiss 
the plaintiff's claim with costs in all Courts. 

Appeal allowed. 





SIND JUDICIAL COMMISSIONER’S 
COURT. l 
Sxcowp Orv Apprat No. 40 or 1911. 
August 11, 1918. 
Present:—Mr. Pratt, J. O., and 
Mr. Kemp, A. J. O. 
JHAMANDAS LILARAM AND OTHBRS— 
APPRLLANTS 


versus 
HAND PAHLUMAL—Rasponpant. 
Partition Act (IV of 1898), ss. 2, 8—Co-sharere— 
Right of purchase—Partition by metss and bounds. 
Under the Partition Act, aoo-sharer who applies 


for sale of the property has no right to buy up the | 


shares of other oo-aharers; the right to buy ont is 
vested in other co-sharers who have not applied for 


salo. 

Na a eid partition by metes 
and bounds if the passage gi access to the rooms 
of different co-sharers is perforce left joint, 


Appeal from the decision of the District 


Judge, Sukknr-Larkana. 
Mr. Repehand Brlaram, for the Appel- 
lants. g 
Mr. A. R. DeOrus, for the Respond- 


ent. 

JUDGMENT.—The decree made by the 
lower Appellate Court itself shows that the 
property is not susceptible of partition by 
metes and bounds becanse the part which 
ia a passage giving access to the dwelling 
room hás perforce been left joint. In these 
circumstances the Court should have pro- 
ceeded under the Partition Act, for the 
plaintiff who is interested as to $rds of 
the property had applied fora sale in his 
plaint. But, under the Partition Act, a co- 
sharer who applies for a sale has no right 
to buy up the share or shares of the remaining 
co-sharer or o0-sharers. The right to buy ont 
is vested in thoee other sharers under section 8, 
and is exercised by them against the sharer 
who by his-application under. section 2 has 
shown his willingness to have his. share 
converted igto money. The proper decree 
will,. therefore, be fof the whole property 
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to be sold by the Oourt and proceeds 


- distributed between the parties 


according 
to thet respective shares. This ia subject 
to the right of the defendant to apply 
under section 8 (1) and to take the share 
of the plaintiff at a valuation to be made by 
the Court. 

We vary the decree of the lower 
Appellate Court accordingly. Parties to 
bear their own costs in the lower Appellate 
Court and this Oonrt. Oosta of the 
original Court as ordered by the decree of 
that Court. © - 


OALOCUTTA HIGH COURT. 
APPLIOATION FOR LBAVR TO APPRAL TO THR 
Privy Cousa No. 85 or 1918. 

May 5, 1914. ` 
Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 
Syed ABDULLAH HOSSAIN CHOW- 
DHURY—P.Lanrurr—Rasporpaxt— 
PETITIONAR TO ENGLAND 


versus 
ANANDA CHANDRA ROY—Durewpaxt— 
APPELLANT, AND ANOTHER——RESPONDANT— 
OPPOSITH PARTIES. 

` Timstation Act (IX of 1908), s 12—Indian 
Legislature, if within competsnoe of, 
asction 12 of Limitation Act—Government 
Aot, 1858, (24 $ 2 Vio. C. 61), 
Privy Council ‘Appeal—Application for leave to appeal 
—Oomputation of period—Time for obtasning copy of 
bat whether to be excluded, 

computing the period of limitation for an ap- 
Pa tar leave to appeal to the Privy Connail, the 
time requisite for obtaming a copy of the decree is to 
be excluded. 

It was within the competence of the Indian Legim 
lature to enact section 12 of the Limitation Act of 
1906 so far as it relates to applications for leave to 
appeal to the Privy Council, if nob forbidden by 
section 64 of the Government of India Act of 1858. 

Application for leave to appeal to the 
Privy Council in Regular Appeal No. 513 of 
1910. 

Babus Gunada aiak Sen and Suron- 
dra Nath Das Gupta, for the Petitioner. 

Mr. B. Chakravarty, Babus Usendra Lall 
Ray and Bhupendra Chandra Guha, for the 


~ Opposite Parties. 


JUDGMENT.—This is an application. 
by one who desires to sppeal to Hi 


`, 


s 
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Majesty in Conncil for a certificate that as _ 
regards amount or value and nature the 
case foils the requiremente of sectien 110 
vf the Oivil-Procedure Oode. 


It ia conceded that if the application is 


within times certificates ought to issue : it 
is, however, contended that the appeal is not 


within the period of six calendar months: 


prescribed by the Order in Council of 1838. 
To this it is answered that the application 
is within six months from the date of 
the decree appealed from if, in computing 
the period of limitation, the tine requiste 
for obtaining a copy of the decree is ex- 
cluded. 

The Order in Council does not pees 
allow this inclusion, but the Limitation Act 
of 1908, section 12, purporta to direct it. The 
question for our decision is whether it was 
within the competence of. the Indian Legia- 
latare to enact this provision. The Gover- 
nor-General in Council bas power at legis- 
lative meetings to make laws for all Courts 
within British India subject to certain 
exceptions, and among them’ is this, that 
“he cannot make any law repealing or affect- 
jng any provision of the Government of 
India Act 1858 (24 and 25 Viot. C. 67, 
section 22.) 

Section 64 of the Government of Indias 
Act, 1858, provides that all Acta and provisions 
now in force under Charter or otherwise 
concerning India shall subject to the provi- 
sions of this Act continue in force and be 
oonstrned aa referring to the Secretary of 
Btate in Council in the place of the said 
‘Oompany and the Court of Directors and 
Oonrt of Proprietors thereof. 

Therefore, it is contended, section 12 of 
the Limitation Act, so far as it relates to an 
application for leave to appeal to His Majesty 
in Council, was béyond the powers of the 
odian Legislature. 

This section is not the first instance in 
which the Indian - Legislature has made 
provisions whioh purport to modify the 
absolute terms of the order of 1838. 

Thos by the Privy Council Appeals Act, 


ù s 1874, it was provided that application by 
Bes one desiring toappealto Her Majesty 





if that od expired when the Uonrt 
was closed the application might be made on 
the day the re-opened. (See section 8) 


“The Bill which afterwards became this 
dh is said to have been submitted to and 
approved by the Judicial Committee {sea 
note in Whitley Stoke’s Bangle todi Codea, 
Volume 11, page 485). 

I have looked further into. this and found 
a statement by Mr. Arthar Hobhouse, as 
he then was, that fully bears out this note., 
Addressing the Governor-Gensral’s Council 
he said: The Bill was aow put into a shape 
which was acceptable tothe Judicial Com- 
mittee of the Privy Oouncil. The Secretary 
of State had bean in correspondence with ` 
the Judicial Committee at our desire and 
they had approved of the Bill as it atood.” 

This provision was repeated in the Codes of 
1877 and 1882 (see section 599), and though 
the section im the Code of 1882 was repealed 
in 1887 that was not, as I understand, by. 
reason of any doubt as to the competence of 
the Indian Legislature. 

By the Limitation Act of 1877 it was 
provided that an application for the admis. 
sion of an sppeal to Her Majesty in Council 
should be presented within six months from 
the date of the decree appealed sens 
(Article.177). -> 

Though an opinion . was . once Gries 
that this provisien was repealed by the 
Oode, of 1882 [Ferwl-un-niesa Bagam v, Mulo 
(1)], no doubt seems ever to have been enter- 
tained as to the power of the Indian Legiala-- 
ture to deal with this subject [Lakshmanan 
v. Peryasamt (2); Anderson v. Portasamt 
(3); In the matter of the petition of Sitaram 
Kesho (4); Thurat Rajah v. Jainit- 
abdeen Rowthan (5); Moroba Ramchandra 
v. Ghanasham Nilkant Nadkarni (6)]. Prior to 
1874 the more general view in this Court 
seems to have been that whenthe time 
for appealing expired in vacation the Petition 
could not be presented on “the day the Court 
re-opened [ Tamvaco v. Skinner(7) |. But I find. 
that it has now become the established prac- 
tice to receive an application made ‘on 
the day the Court re-opens thongh 
beyond the prescribed six months, and this 
has been in reliance on section 8 of 


i 0 A. 25 A. W. N. (1884) 71. 
10. Seabee” 5 5 
18H 100 a 7 
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4 13 A. dy A. W. N. (1608) 182. 
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the-Privy Council Appeals Act, 1874, and ot 
the provisions that have taken its place in 
the Code and the Limitation Acts. It is 
true that neither the 2nd clause of section 5 
nor the 2nd paragraph- of section 12 of the 
Timitation Act of 1877 has been applied 
to an aspplication for leave to appeal bo 
His Majesty in Council, that is, because 
tn application for that purpose did not 
come “within the terms of either section. 
The Limitation Act of 1908 has been extend- 
edto such an application., I ‘do not rely 
on the decision in Hastern Mortgage and Agency 
Company, Eimdtedy. Purna Uhandra Sarbagna 

(8) as showing that this extensiomwas valid, 
as the objection to tle powers of the 
Tndian Legislature was dot advanced in that 
tase. This is the first ocoasion on which the 
point has been taken. 
“ But if section 8 of the Privy Oonnail Act 
of 1874 was within the competence of the 
Indian Legislature, I think section 12 of 
the Limitation Act of 1908 must equally 
have been within its powers and I have 
shown that there is strong reason for think- 
ing that section 8 was valid legislation. 

The Conrt’s power to, deal with applica- 
tions for leave to sppeal rests primarily on 
clause 89 of the Letters Patent, which 
ordains that any person may appeal to 
the Privy, Oouncil in the cases there men- 
tioned : “Subject always to such rules and 
orders as sre now in force or may from 


time to time be made respecting appeals to , 


ourselves in Council from the Courts of the 
said Presidency; except so far ar the said 
existing rules under orders are hereby 
yaried and subject also to such further 
rules and orders as he may with the advice of 
our Privy Council hereafter make in that 
behalf.” ; 

Olause 44 of the Letters Patent is in these 
terms :— 

“And we do further ordain and declare 
that all the provisions of these our Letters 
Patent are subject to the legislative powers 
of the Governor-General in Oouncil exer 
cised at meetings for the purpose of making 
laws and regulations and may be in all 
respects amended and altered thereby.” 

Apart from section 64 of the Government 
of India Act, 1858, there would seam to be 
no bar to =” Legislation under sanga dara- 


(8) 15 Ind, Can. 487; 89 0.°510, 
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tion. “Even if it be that Legislation” res 
garding the admission of appeals affecta 


the prerogative of the’ Grown [See Moti 

Chand v. Ganga Prasad Singh (9)1, still it 

would not be deemed invalid by reason of: 
that only, thotgh subject to the power of 

disallowance by the Crown. Nor do I think 

the enactment of section 12 of the Limitation’ 
Act, 1908, so far as it relates to applications for 

leave to appeal to His Majesty in Council, la 

forbidden by section 64 of the Government of 

India Act, 1858. 

The whole section must be read, and 
it must be borne in mind that it is a patt of 
an Act dealing with the transfer td the 
Crown of the Government of India. ` 

The conélusion then to which I coma ik 
that section 12 ofthe Limitation Act v? 
1908 was within the legislative powers of the 
Government of India, and that the present 
application i is within tine. A certificate must, 
therefore, issie that as regards amotnt ob 
Value and hatare the case fulfils the require- 
ments of section 110 of the Code. 

The respondent must bear the costa 
of thia applicé#tion which we Assess at threa 
gold mohurs. 


Oortiyficate rae 
(8) 4 Bom. L. R. 159; 60. W. N. 88% 34 A. 114 29 
L A. 40 at p. 42, 
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OUDH JUDICIAL COMMISSIONHR’S 
COURT.. 
MISCELLANEOUS Orv, APPIAOATION Na. 303 
of 1912. , io 
January 80, 1913. - 
Preseni:— Mr. Piggott, J. 0. 
“Lala GOVIND PRASAD— DEFENDANT- 
APPLICANT 
- DOTEUS 
GANGA. PRASAD-—PLAINTIPF AND 
SRIPAT SAHAI—DEFRENDANT-—- ° 
RESPONDENTS. 
0. XXH, 


Civil Procedure Code (Act V of 1908), 
r. 9 —Abatemsnt of appeal, order asto, setting aside 





$ of—Death of mincipal respondent, plea as to ignoranca 


of, weight of—Limitation, saving of—Proaumption—Ap- 


_ pellant, duty of, to hoop hiensetf informed of reapondent’s 


An order as to abatement of an appeal because of 
the death of & principal respondent, cannct be set 
azide on the mere statement of the appellant to ths - 
effect that owing to his ignorance of the réspondent’s 
death he could not, within the prescribed period of 


where it is found that the appellant and the respond- 
ent rea{ded a no great distance each other 


276 
BAHURIA SAMBHO KOER 0. HARIHAR PRASAD. 


and no reason oan be shown why the former did not, 
aa in duty bomnd, keep himself informed of the 
occurrence. 


Bayad Mir Newab v. Hardeo, 12 Ind. Oas. 871; 60 P. 
eck L. R. 1812; 288 P. W. R. 1911, fol- 


Application under Order XXL, rule 9, Act 
. V of 1908. 

Pandit Gokeran Nath © Mira; for the 
Applicant. 

Mr. Mohammad Wasim, for the Opposite 
Party. 

JUDGMENT.—This is an application 
under Order XXII, rule 9 of the Oode of 
Civil Procedure, -asking this Court to set 
maido, on such -terms as to costs as it may 
think fit, an order, dated September 16th 
1912, directing that a certain appeal filed - 
by the present applicant, Lala Govind Prasad, 
should abate. The question is whether the 
applicant was prevented by any sufficient 
cause from applying to this Court within the 
prescribed period of limitation to have the 
legal representative of the deceased plaintiff- 
respondent,’ Ganga Prasad, brought on the 
record. ‘The cause alleged is that the plaintiff 
was not aware of the fact of Ganga Prasad’s 
death until the six months’ period of limitation 
prescribed by law had expired. I havé 
taken a little time to consider this matter 
because my order in this case may be refer- 
red to aq 8 precedent. The conclusion I 
come to is that I ought not to accept a 
mere statement thatthe appellant was 
ignorant of the fact of Ganga Prasad’s 
‘death as sufficient cause for setting aside 
-, the order by which this appeal was directed 
to abate. The applicant,'Lala Gobind Prasad, 
is a resident of the city of Fyxzabed and the 
respondent, Ganga Prasad, lived at the vil- 
lage of Gopalpura, which I find from the 
survey máp to be some 8} miles from 
Fyzabad Railway Junction. I may take it, 
etherefore, as certain that the applicant’s 
place of residence was within five miles of 
the village. of Gopalpura, the residence of 
the deceased respondent. This appeal 


waa 
_ filed on the 24th August 1911, and the 
respondent, Gangs died on the 2nd 


November 1911. o stepa were taken by 


the present applicant until the 5th Augnst. 


1912. In the case of Sayad Mir Nawab v. 
Hardeo (4) the learned Judges who had to 


(1) 12 Ind. Oas. 871; 60 P. B. ae 42 P. L. R 
191% 238 P, W. R. 1911. 
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deal with facts very similar to those now 
before me held that a mere plea -to the effect 
that the appellanta were ignorant of the fact 
of a certain respondent’a death was not good 
cause for extending the period of limitation 
within which the application for bringing- 
the legal representatives of the deceased 
on to the record should have been made, 
They were clearly of opinion thata duty 
lay on the appellants of “keeping themselves 
acquainted with the neceasity for substitu- 
-tion.” It is not easy perhaps to lay down 
any general princple, but where, as in the 
present case, the parties concerned reside 
at such a short distance from one another,” 
there must remain in the first place a certain 
presumption that, even though the appli- 
cant personally may not have come to hear 
of Ganga -Prasad’s death, his servants or 
agents must have done so, and that the 
failure to make the necessary appli- 
cation under Order XXII, rule 4 of the 
Code of Civil Procedure, was due not so 
much to ignorance of the fact of the respond- 
ent’a death as to slackneas and bad. man- 
agement in looking after pending litigation. 
‘In any case I agree with the learned Judges 
of the Punjab Ohief Oourt that a certain 
duty -rests upon s party who has filed- an 
appeal of keeping himself informed of such 
a matter asthe death of the principal re- 


. spondent, at any rate when the said respond: 


ent resides at no great distance and no 
reason can be shown why he should not have 
kept himself informed, I dismiss this applica- 


tion with costa. 
i Application dimissd.. 


OALOUTTA HIGH COURT. 
Reaonar Orv Appwats Nos. 202, 255 ro 258 
` or 1912. 

April 2, 1914. 

Preseni:—Mr. Justice Core and 
Mr. Justice Imam. 

BAHURIA SAMBHO Bice penino 
——APPHLLART 

s versus 
HARIHAR PRASAD inp OTHER8S— 
PLADNTLFF8—RasPOxDENTS. 
Court-fee—Suit fled ith insuficient Court-fee—N2d 
mstake—Oourt not to gine tims to file dafloient Court. 
fee—Fetension of period af limitation -Bonami trans. 
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action—Direct evidence—Bengal Revenue Sale Law 
(Act XI of 1859), ss. 14, 38, construction of—Dafauliong 
proprietors v orcluded from 

First depositor to be purohasen—H wit to a. aside sale 
under section 14-—-Plaintiff must prove sy 

Ti is not proper for a Court to oztond tho. ‘period of 
limitation nd that allowed by law and to the 
prejudice of defendanta, when there is no question 
of any mistake, merely to suit the oonvenience of the 
plaintiff. * 

Therefore, where æ suit was instituted on the last 
day with a Oourt-fee Ra. 800 in defect and the Court 
allowed two adjournments to put in this money and 
subsoquentiy the Court was closed for three deys and 
the money was paid on the opening day: 

Held, that the order of the Court was quite unjustl- 
fiable, but as the order had been oomplied with, the 

of limitation could not be raised. 

Direct evidence of a benami transaction oannot be 
expected. The whole object of such a transaction is 
to suppress evidence of the real facta. But the trus 
facts can. be proved by oiroumstantisl evidence. 


Revenue Sale Law, 1859,- to any sharor, 
the words “other recorded sharer” must moen “s re- 
corded aharer of æ share other than the share 
. This perhaps would by implication exclude 
any sharer of the share exposed for sale, even though 
he himself might hayo paid his quota of the revenue 
anc pe tap panik nan for ae It seems doubtful 
the Legislature intended this. It is clear from sec- 
te ya that defaniting proprietors may purchase at 
sales 


arrears of revenue and there is no reason 


why they should be excluded from sales under sec- 


tion 14, 

The word “other” in section 14 seems to be & mers 
inadvertence. The framers of the section did nob 
advert to the possibility of more than one separate 
acoomt into arrears. 

: Section 14 was intended merely to give oo-sharers 
a chance of saving the estate and to secure tho per- 
ment of the revenue and was nobat all intend 

deprive the rights of the oo-sharers sier as. 

i purchase is effected by the payment of the 
arrears. As soon astho payment is made the pur- 
chase is complete and there is nothing left for any 
one else to buy. The Collector is bound, therefore, to 

the depositor who first pays the whole 
amount, or if there are more depositors than one, to 
recognise as joint purchasers those whose payments 
first amount to the total arrears dus. 


Bection 38 of the Bengal Revenue Sale Law ap lor 
to sales under section 14 and where tho plain 
suffered no injury, section 88 is fatal to the suib 7 
setting aside a sale under section 14, -` 

Gossam Ohatturbhooj Dutt y, Ishri Mul, 21 O. 844, 
followed. 

Gobind Lal Roy v. een Miser, 21 0. 70; 
30 LA. 165 ad to 
- Where the defendant haa been formally declared 
the purchaser under section 14, and the land has been 
delivered into his poasesaion, to take it away from 
him and to give ib to the plaintiff would be a manifest 
annulment of the sale. 


Appeal from the decree of the District 
Judge of Saran, dated June 6th, 1912. 
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Dr. Dwarka Nath Mitra and Babu Bajoy 
Kumar Bhattacharya, for the Appellant. 

Babus Umakali Mukherjee, Ganesh Dutt 
Singh, Sivanandan Roy and Rajendra Prasad, 
for the Respondents. 

. JUDGMENT. 

Coxe, J—In this case it appears that 
Towzi No, 3306 comprised numerous separate 
accounts. The plaintiff had an interest in 
separate account No. 282, the lst defendant 
in No. 168 and the 2nd defendant in No. 222. | 
Several of these accounts fell into arrears, 
among them being No. 222 and the residuary 
share. They were advertised for sale and 
the sale was fixed for the 20th September 
1900. On that date No. 222, among others, 
was put up for sale but no bids were received. 
Accordingly the Collector, under section 14 


‘of the Revenue Bales Act, 1859, declared 


that the entire estate would be sold unless 
the other sharers paid up the arrears 
within ten days. The next day, the 21st 
September, the Ist defendant paid in the 
arrears due on No. 222 and on the 28th 
he ‘paid all the sums due on the various 
separate accounts. On the 22nd September 
the plaintiff offered to pay in the money 
due on the various separate accounta with 
the exception of the residuary aoccount.- 
The Oollector said that they needed no 

mission , of his to deposit the money. 
and that the question, with whom the shares 
in default would be settled would be decided 
after the expiry of the ten days. After that on 
the 4th November the Oollector declared 


“the Ist defendant to be the purchaser on the 


ground that he had paid im the money first. 
This order was upheld on appeal by the 
Commissioner on the 8th February 1910 and 
the sale was confirmed. Possession was 
delivered tothe Ist defendant on the 
8lst March 1910, and in the following 
December he sold the -property to the 8rd 
defendant. On the 7th February 1911, this 
guit was brought for possession of thd’ 
whole of No, 222, and in the alternative for 
possession of half. -Phe learned District 
Judge held that the” Ist defendant was 
n mere benamedar for the 2nd defendant, 
who was s defaulting proprietor of No. 222, 
and not entitled to purchase tinder section 
14 of the Act. Accordingly he decreed the 
plaintiffs’ suit in full. The 3rd defendant 
appeals. - 
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An objection taken that the- suit was 
instituted out of time was dropped. It 
appears that the suit was instituted on 
the last day with a Court-fee Re. 800 in 
defect. The Subordinate Judge, in whose 
Court the case was instituted, weakly 
allowed two adjournments to put in this 
money and subsequently the Court was 
closed for three days. The money was 
paid on the opening day. | The order of 


the Subordinate Judge was, in my opinion,, 


quite unjustifiable. It is not proper for a 
Court: to extend the period of Hmitation 
beyond that aftowed by law, to the prejudice 
of defendants, when there is no question 
of any mistake, merely to suit the con- 
nienes of the plaintiff. But the order having 
begn made and complied with, the qudegtion of 
limitation cannot now be raised. 

Next it is contended that the Inwer 
Gours erfed in holding that the lst cefend- 
mb was a benamidarand it is urged that 
there is no evidence, to support thie finding. 
In my opinion, however, the finding is per- 
fecthy right. You cannot expect direct 
evidence of a benami. Fhe whole object of 
such a transaction is to suppress evidence 
of the real facts. But the true facta can 
bs proved by circumstantial evidence and 
this has been done in tbe present case. 
Fhe learned District Judge has dealt fully 
with this question and as I agree with 
his reasoning and conclusions it is un- 
necessary to repeat them. Suffice it to say 
that, in my opinion, there can be no doubt 
that the 2nd defendant was the real pur- 
chaser, both in the purchase by the Ist 
defendant in September 1909 and in the 
sale by the lst defendant to the 3rd defendant 

December 1910. 


' Assuming then that the 2nd asahan 
“the real purchaser in September 1909, 
it must next be decided whether, being a 
defaulting proprietor of No, 222, he could 
purchase under section 14. The learned 
District Judge holds that he could not de so, 
not being “another shgrer”’ within the terms 
of the section. + 
The section isnot very easy to construe 
tind perhaps it will be convenient to set it ont 
in full: P 
| “I4. If in any case of a sale held 
according to the provisions of the last preced- 
ing sestion the highest offer for the 


A 
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share exposed to sale shall not equal the 
amount of arrear due thereupon to the date 
of sale, the Oollector or other offlcer as 
aforesaid shall stop the sale, and shall 
declare that the entire estate will be put up 
to sale for arrears of revenue at a future 
date, unleas the other recorded sharer or 
sharers, or one or more of them, shall’ 
within ten days purchase the share in 
arrear by peying to Governments the’ whole 
arrear due from such share. If such pur- ` 
chase be completed, the Collector’or other 
officer as aforesaid shall give such certifi- 
cate and delivery of possession as are pro- 
vided for in sections 28 and 29. of 
this Act to the purchaser or purchasers, 
who shall have the same rights as if the 
share had been purchased by lim or them 
at tbe sale. If no such purchase be made 
within ten days as aforesaid, the’ entire 
estate shall be sold, after ‘notification for 
such period and publication in such 
manner 88 is prescribed in section 6 of this 
Act”. 

As there is no previous reference i in the 
section to any sharer the words “other 
recorded sharer” must, ¥ think, mean “a 
Yecorded sharer of a share other than the 
share exposed for sale’. This perhaps 
would by implication exclude any sharer 
of the share exposed for sala, even though 
he himself might have paid his quota of 
the revenue due on the share exposed for 
sale. It seems doubtful if the Legislature 
intended this. It is clear from section 53 
that defaulting proprietors may purchase 
at sales for arrears of revenue and I ean 
see no reason why they should be excluded 
from sales under section I4. 


Of course at a sale under section 14 
they merely have to pay the arreara duo, 
whereas at an auction they would have to 
pey the full value. It may, therefore, be 
gaid that to allow them to purchase under 
section 14 might defeat the law, because such 
& purchase would come to the same thing as 
depositing the arrears after the latest day of 
payment, which cannot be done without the 
Collectov’s leave; whereas in the case of an 
auction they would have to pay the full’ 
value. But as they would be entitled to 
the balance after thg arreara were satisfied, 
the distinction would .not make much 
practical difference. If the defaulting sharer 
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could have purchased the share om the day . 


of sale under section 18 ond this would 
seem from section 53, to be permissible, it 
is difficult, to understand why he should not 
purchase under section 14. I am inclined 
to think, therefore, that the word “other” in 
gestion 14 is a mere inadvertence, though in 
the view that I take of the case it is not 
necessary to: come toa definite decision on 
this poink 

Next is is argued that as the plaintiff 
did not pay in the arrears due èn all the 
seperate accounts he iR not entitled to the 
benefit of section 14. It seems that the 
framers of the section did not advert ta 
the possibility of more than one séparate 
account ° faking into arrears” and some 
difficulty might arise in that'case. Suppose 
an estate consisting of three separate accounts 
A, B and C. The revenue of A is paid 
up exactly with nothing over, and B and 
€ are in arrears to the extent of Re. 100 
each. Declarations sre made with respect 
to B and C. The ownerof A hearing of 
the declaration about B. peys in Re. 100 
aud becomes the owner. He still apparently 
may lose both A and B for the arrears 
on ©, and his purchase of B in that 
case would gofor nothing. But I do not 
think that in this case the materials 
jostify us in; saying that the plaintiff’s 
deposit was insufficient. The estate -conld 
nly be sold ifthe whole of it Was in 
arrears, end we cannot say that the plaint- 
iffs deposit was insufficient without proof 
of that fact. This might depend on the 
question whether the accounts, which were 
not ip arrear, . showed balances in fayour 
of the owners and this question has not been 
considered. Indeed it would appear at first 
sight from Exhibit 11 (opposite page 42 of 
the Papar-Book) that the arrears on the 
whole estate were much leas than the plaintiff's 
depesit.. 
. The next point to be considered is whether 
the Collector was right in holding that the 
deferidant was the sole purchaser. It is 
‘argued that section 14 gives all the co-sharerd 
the right to deposit the arrears for ten days 
and that no co-sharer can defeat that right 


, by depositing the arrear due a little earlier ` 


than his fellows. Reference is made to the 
case of Debt Pershad v. Musammat Aklio Koer 


(1). In that case, however, this point did 
(1) 40. W. N. 495, 


ang 


not arise.. It was not stated who paid the 
arrears firat. The Collector issued a joint . 
certificate to all those who had paid and 
the plaintif sued to recovers thid. The 
only question discussed was whether he 
was entitled to a third, or to a aliare pro- 


. portionate-to his interest in the parent 


estate. , 

It seems to me that the section was 
intended merely to give co-sharers a chance’ 
of saving the estate and to secure the DAF- 
ment of the. revenue and was not at all 
intended to-define the rights of the oo- 
sharers tnter sæ. ‚The words “unless the 
other recorded sharer or sharers, or one 
or more of them, shall, within ten days, - 
purchase the share in arrear. by paying 
to Government the whole arrear due from 
such share” mean, in my opinion, that the 
purchase is effected by the payment of the 
arrears. Ag soon.as the payments made the 
purchase is complete and there’ is nothing left 
for any one else to'buy. The Collector is 
bound, therefore, in. my opinion, to recognise 
the depositor who first pays the whole 
amount, er, if there are more depositors 
than one, to recognise as joint purchasers 
those whose payments first amount to the 
total arrears due. : 

Finally it seems to me that even if the 
Collector's order was wrong, and even if 
the purchase was bad as being made by a 
defaulting proprietor of No. 222, the mit 
is barred by section 38 of the Act. It was 
held in Gossain i Dut y. Ishri Mud 
(2) that section 83 applies to sales under 
section 14, & view with which I entirely 
agree, and as the plaintiff has suffered no 
injury the section is fatal to the suit. It is 
argued that the sale was a nullity and, 
therefore, it is unnecessary to annul it. 
That contention was dealt with once for 
all in Gobind Lal Roy w. Bamjanam Misser 
(3). Section 33 lays down that salee, 
for arrears of revenue canast be annulled 
except in a cermin way. The operation of 
the section had been frequently avoided by ` 
holding that some” icular defect. alleged 
prevented the .sale m being a sale under 
the Act, of in ‘other words made it a 
nullity. All these refinements were swept 
away by the decision I have’ quoted and 


2) 21 0. B44 
- (8) 21:0. 70, 201 A, 165, 
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now a sale for arrears of revenue can only 
be assailed in accordance with the provi- 
sions of the Act. Even if there had been 
a distinct provision inf section 15 that a 
separate account should not be sold to a 
defaulting propreitor, I think that such a 
sale could, under this decision, be questioned 
only in accordance with the Act. But 
when there is no such distinct prohibition 
the sale cannot possibly be regarded as a 
nullity. 

Next it is contended that the plaintiff 
does not want the sale annulled, but merely , 
that he may be declared the purchaser. 
To accept this contention would, in my 
opinion, be twisting the plain English of 
the Statute. The defendant has been 
formally declared the purchaser and the 
land has been delivered into his possession, 
-to take it away from him and give it to 
the plainfiff would, in my opinion, be a 
manifest annulment of the sale, a complete 
annulment if the whole land were taken away 
from him, and an annulment pro tanto if a 
portion were taken. In my opinion, therefore, 
the suit is barred by section 33 of the, 
Revenue Sales Act, 1859. The appeal must 
be decreed and the suit dismissed with costa 
throughout. i 

The same order must be passed in Appeals 
Nos. 255, 258. The question of benams does 
not arise in these cases, but they are equally 
‘barred by section 83 of the Act. 

IMAN, J.—I agree. 

Appeal allowed. 
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Held, that the property did not cease to be 
rty of the deceased father’ for purposes 

K pas ons 50 and 53 of the Code of Civil Procedure, 
miaccly booatss: the Si died and the property 
passed into the hands of the son’s heir or legal repre- 
sentative. x 

Appeal under section 15 of the Letters 
Patent against the order of the Hon’ble Mr. 
Justice Sadasiva Aiyar in Appeal against 
Order No. 262 of 1912 preferred against 
that of the Court of the Subordinate Judge 
of Madura, dated the 9th September 1912, in 
Execution Petition No. 10 of 1912 in Original 
Suit No. 9 of 1908. 

Mr. N. P. K. Thathrachariar, for the Apel- 
lant. 

Messrs. T. Arumas Natham Pillai and 
K. 8. Jayaram, for the Respondents. 

JUDGMENT.—The High Oourt decree 
was against the asseta of the deceased in the 
hands of his son who had been brought on 
as his legal representative. The term 
‘assets’, if not co-extensive with, is at least 
included in the term ‘property’ and the new 
section 53 says that property in the hands of 
a son or other descendant which is liable 
under Hindu Law for the payment of the 
debt of a deceased ancestor in respect of 
which a decree has been passed, shall be 
deemed to have oome to the hands of the 
son or other descendant as his legal represen- 
tative. Unless the debt was incurred for 
immoral or illegal purposes, the ancestral 
property of the father which passed by 
survivorship to the son was by this section 
to be deemed ta be the property of the 


_ deceased father which had come to the hands 


MADRAS HIGH COURT. 
Lerrars PATHNT APPNAL No. 170 or 1912. 
March 10, 1914. 
e Present:—Mr. Justice Wallis and 
Mr. Justice Ayling. 
A. KASTURI RANGA ATYAR— 
APPELLANT 


versie - 
VENKATARAMA ANYAR AND anoTHERB— 


RESPONDENTS. 
Civil Proosdure Code (Act F of 1908), a. 60, 52 
deceaesd 


deceased father in the handa of his son, and property 
in the hands of the latter was proceeded 
in execution: 


of the son as his legal representative, that 
is to Bay, aa soon as it got into the son’s 
bands after the father’s death it became the 
father’s property for the purposes of sections 
50 and 52. The fact that the son died sub- 
sequently and that execution is now sought 
against his heir and legal representative 
does not, in our opinion, in any way, affect 
the operation of section 58 or make the pro- 
perty in question ‘any : less the father’s 
property for the purposes of sections 50 
and 52. Weagree with the learned Judge 
and dismiss the SENA with costa. 
Appeal dismissed, 


Vol. XXIV} 


_ INDIAN OASES. 


261 


ABKORAM SATIA V., BATISH CHANDRA BHATTAOHABYA, 


CALCUTTA HIGH COURT. 
Suconp Crvit Appas Nos. 1605 anp 1919 
or 1911. 

April 2, 1914. 
Present:—Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Beacheroft. 
ASKORAN SATLA— PLAINTIFF — 
APPELLANT 


versus 
SATISH OHANDRA BHATTACHARYA 


AND OTHERS —DeraxpanTs——RESPONDENTS. 

Joint landlords—Recrenue paying estates—Lands 
Salling under more than ons eatate-—Ons estate sold for 
aires of recenwe—Purchaser binging proceeding 
under section 105, Bengal Tenancy Act (FHI of 1885) 
Purchaser, whether joint landlord stoith fase won of 
other ostates—Bengal Tenancy Act (VIL 885), 
a». 108, 188. 

The defendants were in occupation of lands situated 
within three revenue paying estates. They were re- 
corded in the Record of Rights as persons in oocupe 
tion, without payment of rent, of lands Mable te to 
asscasment The plaintiff, who was the purchaser < 
one of the estates which were sold for arrears 
revenue and which comprised s one-fourth nasa 
share of the plota included within the various , tenan- 


cies, sued for settlement of fair rents under soction 


105 of the Bengal Tenanoy Act. 

Held, (1) that the purchaser of an entire estato 
sold for recovery of arrears dus on socount af the 
samo was in no sense a reprosentative-in-interest of 
the defaulting 

(2) that the view cannot be maintained that the 
purchaser of the ostato which has been sold occupies 
the position of a Joint landlord along with the pro- 
prietors of the estates which have not been ‘sold in 
the same manner as the defaulting proprietar did; 

(8) that where the oonstitutent members of an 
entire body of landlords do not all occupy the same 
status, i. c, where the rights of one in relation to the 
tenants are differcht from those of another, they oen- 
not be held to constitute a body of joint landlords. 

(#) that section 188 of the Bengal Tenancy Act 
doos not, therefore, bar the present procecding. 


Appeals from the decrees of the Special 
Jadge of 24-Pergannahs, dated March 2nd, 
1911, affirming that of the Settlement Officer 
of that District, dated July 28rd, 1910. 


Babos Dwarka Nath Ohakravartt and 

Satindra Nath Mukherjs, for the Appellant. 
ý Babus Bipin Bikari Ghose, Baranashiba- 
shi Makherji, Sudhangshu Sakhar Mukherji and 
Rupendra Kumar Mitra, for the Respondents. 

JUDGMENT. 
S. A. No. 1605 of 1911. 

This appeal is directed against a decree by 
‘which a Special Judge has dismissed a suit 
under section 105 of the Bengal Tenancy Act 
on the ground that thd plaintiff was not 
competent in Jiew of the provisions of section 
188 of maintaining a proceeding under section 


105, as he was one of several joint landlords. 
The defendants are in occupation of lands 
situated within three reyenue paying estates, 
Nos. 28, 26 and 81. They have been 
recorded in the Record of Rights as persons 
who are in occupation, without payment of 
rent, of lands liable to assessment. One set of 
defendants has the status of tenure-holders; 
some are described as settled ratyats; and one 
is recorded as au occupancy rayat, In respect 
of all of them the note is made that they are 
liable to have rent assessed in respect of the 
lands in their occupation. The plaintiff who 
is the purchaser of estate No. 31, which has 
been sold for arrears of revenue and which 
comprises a one-fourth undivided share of the 
plota included within the various tenancies, 
now seeks for settlement of fair rents under 
section 105 of the Bengal Tenancy Act. 

It has been assumed for the purposes of 
the argument before us and for that furpose 
alone that the proprietors of the three estates, 
before the revenue gale of estate No. 31, 
constituted joint landlords of the defendants. 
The question for determination is whether 
that state of things mtst be deemed to con- 
tinue notwithstanding the sale of estate 
No. 31 for arrears of revenue. | 

The rights of the purchaser of an entire 
estate, which has been sold for arrears of 
revenue, are defined in séction 57 of Act XI 
of 1859. Briefly stated the purchaser of an 
entire estate acquires the estate free from ali 
incumbrances which may have been imposed 
upon itafter the time of settlement and is 
entitled to avoid and annul all incaumbrances 
and forthwith eject all under-tenures subject- 
to four specified exceptions. The proviso 
to section 87 further lays down that although 
the purchaser is not entitled to eject a raiyat 
with a right of occupancy at a fixed rent or 
at a rent assessable according to fixed rules 
under the laws in force or to enbance the rent 
of any such ratyat otherwise than in the 
manner prescribed by such laws or other- 
wise than the former proprietor may have 
been entitled to do, he can exercise his rights 
irrespective of all engagements made since 
the time of Settlement. It is, consequently, 
plain that the purchaser of an entire estate 
sold for recovery of arrears due on account of 
the same is in no senge a represontatiye-in- 
interest of the defaulting proprietor. He 
occupies & higher position and is entitled to 
advantages which cannot be claimed by the 
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where as here tenants hold under proprietors 
of three estates as their joint landlords and 
ane of these estates is sold for arrears of 
revenue? The purchaser does not stand in 
precisely the same relation to the tenants as 
the proprietors of the estates, which have not 
been gold, do. Jf, for instance, there is an 
under-tenure which has been created since 
the time of the Settlement and is binding 
upon the owners of the estates which have not 
been sold, the revenue sale purchaser 18 
entitled to avoid it and either to eject the 
under-tenure-holder or to have fair rent 
aasessed in respect of the land held by him. 
Similar remarks apply to the case of an ocou- 
penoy raiyat. The proprietors of the estates 
which have not been sold are bound by the 
engagements which they or their predecessors 
may have made with the ratyat. The pur- 
chaser of the estate which has been sold is, on 
the other hand, entitled to have the rent 
assessed i tive of such engagements. 
Under the circumstances, the view cannot be 
maintained that the purchaser of the estate 
whieh has been sold occupies the position ofa 
joint landlord along with the proprietors of 
the estates which have not been sold in the 
game manner a8 the defaulting proprietor did. 

` Section 188 merely provides that where two 
ar more persons are joint landlords anything 
which the landlord is, under the Act, required 
or authorised to do, for instanċe the institu- 
tion of a proceeding under section 105, must 
be done either by both or all those _ persons 
acting together. The expression joint land- 
lords” is nowhere defined in the Bengal 
Tenancy Act, but it is plain that joint land- 
lords are required to act together, on the 
assumption thatif they did act together, 
they would be all entitled to the same relief. 
Where, consequently, the constituent mem- 
bers of the entire body of landlords do not 
all occupy the same status, where, as here, 
the rights of one in relation to the tenant are 
different from those of another, they cannot 
be held to constitute a body of joint land- 
lords. In the case Before us, a8 the proprie- 
tors of the two estates, which have not been 
. gold, are not entitled to the same relief as the 
purchaser of the estate which has been sold; 
jt would ‘clearly be eas oo ep that the 
ristors of these : are joint 
Aa if it be assumed that the 
proprietors of the three estates originally did 
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constitute a body of joint landlords, the effect 
of the revenue sale was plainly a disruption. 
We may observe. that it was ingeniously 
argued that as it may transpire in the end 
that, in the special circumstances of this case, 
the revenue sale purchaser can get no other 
relief than the proprietors of the other est ates, 
the question, whether section 188 does or does 
not operate as a bar, should be determined after 
the defence has been investigated. But it is 
obvious that the question, whether the proceed- 
ing instituted by the plaintiff can or cannot be 
maintained, cannot be determined with 
reference to a possible defence to be taken 
by the defendanta. Fn pur opinion, it is plain 
for the reasons stated that section 188 does 
not bar this proceeding. p : 

We may add that we are not impressed by 
the ‘contention of the appellant that inss- 
much as the plaintiff alleges that rent has 
never been paid by the defendants and as 
consequently thisis a proceeding in essence for | 
the settlement of rent where no rent has 
previously been levied, section £88 should not 
be treated as a bar. “We are‘of opinion that 
there is no force in this eontention. Rent 
can be assessed only on the assumption that 
the defendenta are tenants, though by reason 
of circumstances which probably cannot now 
be ascertained they have not hitherto paid 
rent. They would thus be temants and, if 
the landlords were originally joint, they would 
still be tenants under joint landlords, but 
for the circumstance that one of the estates 
has been sold and has-passed into the hands 
of a purchaser who has thus acquired a status 
fundamentally different from that of the 
proprietors of the estates which have not been 
sold. ` 

The result is that this appeal is allowed, 
the decree of the Special Judge set aside and 
the case remanded to him in order that the 
appeal may be heard on the merits, and all 
questions involved therein considered and 
decided. The appellant is entitled to his 
costs both here and in the Court of appeal 
below, , 


8. A. No. 1919 or 1911. 


For the reasons assigned in our judgment 
in Second Appeal No. 1605 of 1911 this 
appeal is allowed, the decree of the Special 
Judge set aside, and the case remanded to 
him in order that the appeal may be heard 
on the merits and all quesittns involved 
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ADCSUMALLL VENKATARATNAM 0, BENKARAYANRA. 
“"She defendants, Nos. 1 and 2 took away in 


therein considered and decided. The appel- 
laut will have his costs both here and in ie 
Oourt of sepi IN below. 


r 


Ki allowed. 
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MADRAS HIGH COURT. g 
Oru Misomtuaxgous Petrrion No. 1573 or 
1918. 
January 26, 1914. 
Present:—-<Mr. Justice Sadasiva Asyar and 
i Mr. Justice Spencer. 
“ADU SUMALLI VENKATARATNAM- 
Viani akan 


SENKARAYANNA —Daraxpaxt— 
| RESPONDENT. 

Oivil Procedure Code (Act Y of 1908), s 152— 
Arithmetioal error sepeated in High Coxurtto be corrected 
se Rules of Practice—Plsadsr's Jos in appeal from 
onder unde: old sections 244, 212. 

2 Arithmetical errors made in the lower Court and 
repeated in the High Court office in drawing up the 
order of the High art must and will be corrected. 

In an appoal against an order under the old seo- 
tion 244, read with the old section 212, a Ploader’s 
See nader Tols eee Oil Rules 

of Practice, only at the rate of 14 per cent. 


` Petition praying that in the circumstances 
_Stated in the affidavit filed therewith the 
“High Court will be pleased to amend its 
order i in Civil Miscellaneous Appeal No. 30 
of 1912 (Execution Proceedings No. 75 of 1908 
on the file of the District Oourt of Kristna) 
in accordance with the judgment therein. 

“Mr. V. Ramadoss, for the Petitioner. 
` Mr.P. Nagabhushanam, for the Respondent. 

ORDER.—The petitioner (plaintiff) wants 
an amendment of the order issued by this 
Court in Civil Miscellaneous Appeal No. 30 
of 1912 on the ground that thé order as 
drawn up by this office contains clerical and 
arithmetical errors. The judgment of this 
Court i in the said Civil Miscellaneous Appeal 
decided that the defendants are entitled to 6 
deduction of Rs. 4 per sore in respect of 
the claim for mesne profits made by tha 
decres-holder in Execution Proceedings No. 
75 of 1908 in the lower Court. The judg- 
ment of this Court begins by saying, ‘The 
District Judge is wrong in not making allow- 
ance for the cultivation expenses incurred by 
‘the defendants.” 

The Distrigt Judge's finding, as appears 
from page 8 of thé printed papers, is that 
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Janusry 1904 almost’ all the heaped grain 

that the plaintiffs Nos. 1 and 2 had Kd 
in fasit 1813.” We take this finding to mean 
that, without incurring expenses for cultiva- 


“ tion in fasts 1818, the defendants Nos. k and 


2 took away almost all the produce raised 
and harvested by the plaintiffs Nos. 1 and 2 
in that fasli. It appears algo. from other 
records in the snit that the total harvest 


‘raised was 60 candies, of which -the plaintiff 


had laken away only 4 candies and that the 
remgining 56 candies were taken away by 
defendants Nos. 1 and 2. The order of this 
Court which allows cultivation expenses 
incurred by defendants Nos. 1 and 2 capnot, 
therefore, relate to fasli 1813. 

As regards the other faslis, the arithmetical 
errors made in the lower Oourt and repeated 
in this office in drawing up the order of this 
Court are not denied and those errors must 
and will be corrected. With regard to the 
Pleader’s fee allowed to the petitioner, 
the petition out of which the Appeal 

inst- Order No. 30 of 1912 was 
filed in this Court was a petition put in under 
the old section 244, read with the old section 
212, and it is, therefore, a petition in exeqution 
aroceadings j in respect of which, under rule 
82 of the Civil Rules of Practice, a Plegder’s 
foe at the rate of 14 per cent. can be allowed. 
The prayer for allowing 5 per cent, as Vakil's 
fee is, therefore, rejected. 

The order drawn by this office will be 
- Amended in accordance with the above 
minutes. 

There wil] be no order as to the coste of 
this-petition 

Amendment allowed. 





- CALOUTPA HIGH COURT. 
Ssconp Orv APPRAL No. 688 or 1912. 

~ : February 18, 194. - 
Present:—Justioe Sir Asutosh Mookerjee, 

< Krt., and Mr. Justice Beachoroft. 

MANIK BISWAS AND OTHERS— PLAINTIFYS— 

APPELLANTS 
versus i 

- Maharaja JAGADINDRA NAPA ROY 

` BAHADUR—DEFENDANT—RESPOXDENT. 
Bengal Tenamoy Act (FEES of 1885) +s. 106, 1984, ol. 


(8) Suis for amendangnt of estn in a of Bagh 
Amos L land i in Ss sal m of tenanty—Conct’ ra seability 
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ancy and is, therefore, appealable. . 

Akbar Ali Mian v. Musammat Hira Bibi, 15 Ind. 
Oas. 392% 16 O. L. J. 182, referred to. 

A landlord purchased the holding of his tenant at a 
salo in execution of a decree for money obtained by 


him the tenanta. In the sale certificate the 
area, of the hol was 20 bighas in all: 
Held, that the ent by the landlord that the 


tenant held under him 20 bighas of land was not a 
statement in his own favour but one against his pro- 
prietary interest, within the meaning of section 32 of 
“ the Evidence Act and covered by sub-clause (1) of 
section 21 of the Act; and that the entry in the sale 
oertificato might be used in evidence in favour of the 
landlord. : 

Appeal from the decree of the Special 
Judge of Jessore, dated May 30th, 1911, 
affirming that of the Settlement Officer of 
that District, dated July llth, 1910. 

Maulvi Nuruddin Ahmad and Babu Kumar 
Sankar Roy, for the Appellants. - 

Babus Dwarka Nath Ohakravarti, Rama 
Kania Bhattacharya and Jatindra Nath Lahiri, 
for Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiffs tenants in a suit instituted by 
them against their landlord under section 
“1086 of the Bengal Tenanoy Act, The 
plaintiffs seek an amendment of the Record 
bf Rights in ao far as an entry has been 
made therein to the effect that they are 
liable to pay Ra. 82-1-4} gundas.as rent in 
respect of an area of 47 bighas and odd. The 
Special Judge has held that the rent payable 
by the plaintiffs is, "as alleged by them, 
Rs. 18-9-124 gundas, but that they are also in 
occupation of. land not comprised within 
their tenancy. On behalf of the tenants, 
it is contSnded that the Special Judge had 
no jurisdiction to hold that they are in 
occupation of excess lands and that the entry, 
as made by the Settlement Officer, should 

“pe amended by -the substitution of 
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Re. 19-9-12} gemdas for Ra. 82-1-44 gundas’ 
On behalf of the landlord respondent, it is 
contended, by way of cross-appeal, that 
inasmuch as it has been found that the 
tenanta are in occupation of excess lands, 
the inference follows that there has been 
an amalgamation of the lands of two tenan- . 
cies as alleged by him and that consequently 
the entry made by the Settlement Officer. 


~ ghould be maintained, In our opinion there 


is no foundation for the contention of either 
the landlord or the tenants. i 

The Special Judge has found that. 
the tenants are in occupation of land not 
originally comprised within their tenancy, 
but he has not been able to determine the 
precise area of such excess land. It 
has been argued on behalf of the appellant 
that the Special Judge had no jurisdiction 
to adda note to the effect that the tenants 
are in occupation of excess land and that when 
he found that the entry, as made by 
the Settlement Officer, was erroneous, the 
ofily course open to him was to.amend that 
entry by substituting for the rent stated — 
by the Settlement Officer the rent alleged 
by the tenanta. There is clearly no force 
in this contention. The plaintiffs- have 
satisfied the Court that the entry made by 
the Settlement Officer is erroneons, it is, 
consequently, incumbent upon the Court to 
correct that entry. But there is no autho-, 
rity for the proposition that it is obligatory 
upon the Court to substitute in lien of the 
entry made by the Settlement Officer another 
entry equally erroneous. If the contention 
of the plaintiffs were to prevail, the result 
would be that the entry in the Rècord of 
Rights would be to the effect that for 
47 bighas in the occupation of the plaintiffs 
they are liable’ to pay only Re. 18-9-12} 
gundas as rent. This entry, if made, would ` 
þe erroneous because contrary to the facts 
found by the Special Judge. It was, con- 
sequently, open to the Special Judge to 
amend the entry and to add a note as he 
has done. ` 


It has finally been argued on behalf of 
the plaintiffs that there is no legal evidence on 
the record to show that they are in possession 
of excess lands. The Oonrts below have 
relied upon a sale certificate in support of 
their conclusion that the tenanta are in 
occupation of excess lands.” The sale 
certificate was granted to the” respondent 
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landlord: on the 21st Jannary 1892’ when 
he purchased this holding at a sale in 
execution: of a decree for money obtained 
by him against the then tenants. It has 
not been explained , how, ‘notwithstanding 
this sale, the tenants are in occupation of 
the lands of the holding. But it has 
been suggested on behalf of the landlord 
that possibly the landlord relented, and 
did not evict the tenants, in other 
words, that they have been allowed to 
continue in occupation notwithstanding the 
sale of their property. Whatever the true 


explanation may be, the sale certificate recites 


that the area of the holding is 20 bighas 
and odd. The Courts below have taken this 
to indicate that the tenants, when 
they are in occupation of 47 bighas and 
odd, must be in occupation of excess lands 
on behalf of the tenants. It has been con- 
tended that the sale certificate is not admis- 
sible in evidence against them and in 
favour of the landlord, because the state- 
ment of area in the sale certificate must be 
taken to have been based on the statement in 
the ssle proclamation furnished: by the 
landlord decree-holder. The argnment 
substantially is that when tho landlord 
relies on the entry in the sale certificate 
in his favour, he really takes advantage 
of an admission made by himself in hir 
own favour. In support of this contention 
reliance has been placed upon the decision 
in Ramani Pershad Narain Singh v. Mahanth 
Adasya Gossain(1), which is, however, clearly 
distinguishable. In that case, the question 
in controversy was, whether the rent payable 
was Re. 30-6 as alleged by the landlord or 
Rs. 18-8 as asserted by the tenant. The 
landlord sought to use in his favour the 
statement in a sale certificate which, if 
admissible, supported hia contention. It 
wan ruled by this Court that the sale certi- 
ficate could not be used for the purpose by 
the landlord, because the entry therein was 
based on an admission in his own favour 
by himself. In the case before us, the state- 
ment by the landlord that the tenants held 
under him 20 bighas of land was really not 
a statement in his own favour. It was a 
statement against his proprietary interest 
within the meaning of clause (38) of section 
82 of the Indian Hvidente Act. It was a 


(1) 81 0, 388,” 
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statement by him in derogation of his own 
proprietary interest in the property. Conas- 
quently the case is covered by sub-clause (1) 
of section 21 of the Evidence Act which 
provides that admissions are relevant and 
may be proved as against the person, who 
makes them or his representetive-in-intersst, 
but they cannot be proved by oron behalf 
of the person who makes them or by his 
representative-in-interest, except where, 
amongst other cases, the admission is of auch 
6 nature that if the persons making it were 
dead, it would be relevant as between third 
persons under section 32. In our opinion 
the entry in -the sale certificate has been 
rightly used in evidence in favour of the 
landlord. On the merits, therefore, the 
contention of the plaintiffs entirely fails. 

The cross-appeal by the landlord respond: 

Speci 

Judge has found that the tenanta pci 
occupation of excess lands, but he has not 
been able to find upon the evidence in what 
precise manner this excess land came into 
their possession. He could not consequently 
hold that there was an amalgamation of the 
lands of two tenancies as alleged -by the 
landlord. The cross-appeal thus fails 
equally with the appeals. : 

We may add thata preliminary objection 
was taken to the competency of the appeal 
on behalf of the landlord respondent on 
the ground that the decision of the Special 
Judge was a decision settling rent within 
the meaning of clause (8) of section, 109A 
of the Bengal Tenancy Act and waa ' conga- 
quently not liable to be challenged by way of 
an appeal to this Court. The nature of the 
decision of the Special Judge makes it 
manifest that it was nota decision settling a 
rent, but rather a decision on ‘the question 
of the quantity of land comprised in the 
tenancy. Ing case of this character an® 
appeal lies to this Court. [Akbar Aly Mian 
v. Musammat Hira Bibi (2)]. The result is 
that the appeal and the cross-appeal are 
both dismissed and the decree of the. Special 
ae affirmed. There “will be no order for 
0085 


Appeal 
(2) 15 Ind. Cas. 882; 16 0. L, J, 182, opoe: 
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- - CALCUTTA HIGH OGURT. 
.. Saoomp Orv Aprean No. 1518 or 1912. 
- February 26, 1914. 
Present:—Justice Sir Asutosh Mookerjee, 
. Kn, and Mr. Justico Beachoroft. 
GIRIJA NATH ROY CHOWDHURY AND 
a ka A a NG 


CHANDI OHARAN AN LAHA AND OTHERS ` 
DrrenpaNTs—REsSPORDENTS. 
Landlord ànd tenani—Long possession cca. 
ment of rent—Grant, rent-free—Presuenption, 
~ The principle that long on without payment 
of rent may justify the ck 
holds under a rent-free 
where the fact ef possession on without payment of rent 


may be attributed to a lawful- origin other than a - 


rent-free grant. 


Appeal from the decree of the Additional 
Sub-Judge of Khulna, dated March 6th, 


1912, reversing that of the Third Munif, 


of Batkhira, dated September 9th, 1910. 


Babu Anilendra Nath Roy Uhowdhwry, tor 
the Appellants. 

Babu Narendra Ohandra Ton; for the Re- 
spondents. . 
- JUDGMENT This is an eal by the 
plaintiffs in a suit under section 106 of the 
Bengal Tenancy Act. The plaintiffs seek 
to correct an entry in the Record of Rights 
to the effect that they are in possession of 
the dispated land ss intermediate tenure- 
holders without payment of rent though the 
land is liable to assessment. The plaintiffs 
assert that the land originally belonged to one 
Tarini. Prasad Mitter in rent frée title and 
that they have acquired title thereto by 
pirchase. It is not disputed that the 
plaintiffs as also tho- defendants sre part 
proprietors of the estate which comprises 
the disputed land. The Subordinate Judge 
has found that the allegation of rent-free 
title of Tarini Prasad Mitter has not been 


| “established and that there is no reliable 


evidence to show that the plaintiffs have 
noquired title +o a rent-free tenure by 
purchase. The position, consequently, is 
reduced to this, thgt’ the plaintiffs have 
boHecbed rent from *the’ tenants in -actual 
occupation for a long series of years. From 
this fact alond, the plaintiffs invite the Court 
to draw the” inference - that as ‘they have 
never paid rent to the proprietors of the 
estate they hold under a rent-free grant. In 
our opinion, the principle that long posses- 
sion without payment of rent may justify the 
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inference that the r holds under 
a rent-free: grant | Bresonath Koma v. 
Brojo Mohan Ohuckerbutty (1), Radha’ 
Gobind Doss v. Prokash Ohunder Dose 
(2)] has no application to the circumstances 
of this case. The possession of the plaintiffs 
may be explained onthe ground that they are 
themselves part proprietors of the estate. As 
such part propristors, they are, no doubt, 
ordinarily not entitled to collect rent exclu» 
sively from tenants. But it may happen 
that by an arrangement amongst the co 
proprietors rent from certain tenants is 
collected exclusively by some co-proprietors;, 
while rent from’ other tenanta is collected 
exclusively by other co-proprietors. Conse» 
quently the mere ‘fact that the plaintiffs 
have been in possession for a long series of 
years ‘without payment of rent dees not 
-justify the inference that they held under 
a rent-free grant. Such inference cannot 
legitimately be drawn where, as here, the 
fact of possession without payment of rent 
may be attributed toa lawful origin other 
than a rent-free grant. 

The result ia that the decree of the Subs 
ordinate Judge is affirmed and this appesi 
dismissed with costa, 3 

1 dismissed. 
10 W. B. 81; 1 B, L. B. (B. N.), ti. 


Qoy pepene ER 


14 W. B. 1 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Firat Ormi Arrear No. 146 or 1912, 
November 6, 1918. 
Present:—Mr. Lindsay, J. © 
Pandit SUKHNANDAN-—PLANTINE 
sp es 


LAOHMAN PRASAD AND ANOTHIR=+ 


Daren DANTs—RusPoNDRNTR. 

Court Fess Act {VII of 1870), Sth. 2, Art. 17 (ei) — 
Ad valorem fee—Properties other than mortgaged, 
lability of, for déoretal amount— loi tgage-money, - 
realiza‘ion os. 

In a suit for sale based On a mortgage tlre plaintiff 
was given a decree for his mortgage-money to be 
realized by a sale of some of the properties, but his 
claim to inake certain other properties! Hable was 
dismissed. The plaintiff on appeal raised’ ho question 


about the amount of the mottgago-nioney, but botght 
only to make the properties exem the lower 
Court liable for the ammount af decree and paid 


& Court-fee of Rá. 10 only on the gfound that tha’ 
relief sought in the appeal was mergly of a_deolara. 
tory nature 


Vol; XXIV) 
. GURU DAS DAS Y, KALI DAB CHANGA. 
Held, that in moh a case an ad kaliren teb 
was payable on the value of the 
the question in dispute was the’ abh of of the pense to 
be proceeded against for the debt. 
Appeal against the decree of the ‘Subundiiate 
Judge, Lucknow; dated 28th June 1912. . 
- Babu Bisheshwar Nath, for the Appellant. 
“Babu Kedar Nath, for the Respondents. 


JUDGMENT.-—A ‘preliminary point is’ 


raised in this case that the appeal is not 
adequately stamped. The office reports a 
deficiency of Re. 265 and Counsel for the 
respondents, who were defendanta Nos. 13 and 
14 in the Court below, supports tire objection. 
The learned Counsel for the appellant contesta 
the report. The facts are these. The appel; 
lant as plaintiff brought a suit for sale on a 
thortgage impleading various seta of defend- 
ants. The defendants Nos. 13 and 14 are 
mortgagees of an area of 87 bigias odd under a 
mortgage of date subsequent to the mortgage 
in sult. The defence was that this area was 
not included in the property mortgaged to the 
plaintiff and this plea was accepted by the 
Court below which dismissed the suit as 
against these defendants. The plaintiff 
appeals. He has valued the appeal for the 
purpose of jurisdiction at Ra. 5,000, being the 


estimated value of the land in dispute. . But ` 
he has paid a Court-fee of Rs. 10 only on the. 
ground that only declaratory rebe? is being- 


sought in the appeal., | 
The ruling of Kesavarapu Ramakrishna 
Redii v. Kotta Kota Reddé (1) whioh is 


cited” by the office is against the appellant. 


The facta were practically the same as in the 
present case and it was held that an ad 
valorem toe was payable. As was said there 
the qpestion in dispute is the liability of the 
lands to be proceeded against for the debt. 
If the plaintiff succeeds he will be entitled to 


- . proceed against the landa and recover the 


sale-proceeds. The lands were ‘valued there 
at Rs. 4,000 and it was directed that the 
appellant should pay Oourt-fee upon , that 
amount. It seems to me that the argument 


that the relief sought in this appeal is ` 


declaratoty only is unsqund. To give the 
appellant a mere declaration ‘that , these. 37 
bighas are liable to sale would not place him 


in the position he seeks to have; it would ` 
not gahi him to have the property sold — 


o 1M. L TBII F. BIG LJ, 45% 30 N. 
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under the oe tor assed that is really” 
the relief he desires. $ . 
I accept the office report. The appellant 
is directed to make good the deficiency of- 
Ra. 265. within fifteen days. < 


OALCUTTA HIGH COURT. 
Lwrrers Parant ArreaL No. 9 or 1918. 
Maroh 81, 1914. | 
Present:- Sir Lawtencs Jenkins, Kr., Ohief 
Justice, and Mr. Jnstice D, Ohatterjêe. 
GURU DAS DAS AND ANOTHER—DEFENDANTË 
‘  (Rasponpents IN Suconp ÅPPRAL)— | . 
- mess 
“ KALI DAS OHANGA Puin } 
aver IN SECOND. Appwar)—Respoxpunyr. 
Bengal Tenancy Act (VIHTI of 1885), 15. 85, tohether 
applies as between two undor-ratynte—Permanint ten. 
y created by . one wumder-raiyat ow favour of- 
another Fatidity of lease—Construction of Statute—. 
An 
atte 85 of the Bengal Tenancy Act does not ` 
aie, apply as between an under-raigat of the: 
d degree and another of the third degree, hi 
pi bagja jagen of the second degree. 
oan validly create a permanent tenancy in favour. of. 
an under-rasyai of the third degree. 

Arguments from anal may arte where a? 
principle of law is involved; buf where the Courta are 
dealing with tha. positive enactments of a Statute, - 

reasons founded u analogies are scarcely applicable, 

“am Ohunder wti v. Fughes Ohwnder. Datt, 19 W. ` 
R. 858, 12 B. I. R. (P. 0.) 22, followed. : 

Appeal, under section 15 of the Letters 
Patent, from the decree of Mr. Justice 
Beachecroft, dated January 24th, 1943, i in: 
Secend Appeal No. 2954 of 1911. 

FAOTS.--This isa sni for Ke of! 
an undertenaut undor section 49 of the- 
Bengal Tenancy Abt. Defendants took | 
dar osat rawati settlement of the lands im suit” 
from the plaintiff by erevuting a registered _ 
kabulyat in his favotr for a term ‘of ame years | 
ending in “Ohosira 1815. This suit is for the ` 
ejectment of the defendants as they Have ` 
not quitted the holding vn the expiry of the - 
term of the kabula. 

‘The defendanta contend that they are, oa 
liable to ejectment as the helding.is their- 


ancestral “homestead ~ and has devolved con. * 
` them in due" course of inheritance: = et 


The Court of first instance held that’ thei 


- status ef the plaintiff wax tha} of af uideri 


a a 


' ~The line at the bottom that 


288 
GURU DAS DAS V. KALI DAS OHANGA, 


raiyat, and the defendant holding under 
him was an under-rasyat of a lower degree. 
The Oourt held that the laws relating to 
ejectment of the under-rasyats applied to the 
` caso and it gave the plaintiff a decree. 

On appeal the Officiatng District Judge 
of Noakhali passed the following judg- 
ment: e 

“The facts are that the defendanta have 
been livingin the homestead (the subject- 
matter of the mit) for about 40 years. They 
had a pattah from the osat raiyats so that 
they wereunder-tenantsin the 2nd degree. The 
plaintiff purchased this right so far back ‘as 
in 1886 in asale in execution of a decree 
for arrears of rent. The defendants, 
however, oontinued to live in the bart. 
Their mother (who was their guardian at 
the time) executed a lease in 1890 in favour 
of the plaintiff. “The lease gave her the 
right ‘to sell or give away the property. 
It created a heritable right. Atthe end of 
the document below the signature of the 
witnesses there was a line that the lease 
was to run for nine years. In 1900, the present 
defendanta executed another kabtulyat on the 
game jama and on the same terms, but there 
isa paragraph below, subscribed to, how- 
ever, by only the first defendant, in which 
it is mentioned that the right to inherit, 
soll or give away the property is cancelled. 
The learned Munsif has decreed the plaint- 
iffa suit on the ground that the defendants 
are under-tenanits of the 3rd degree and 
are liable to ejectment after nine years under 
the law. 

“Section 85 of the Bengal Tenancy Aot 
has been misunderstood. It has been held [See 
Manik Boras v. Bani Oharan Mandal (1)] 
that the question of invalidity of a sub-lease 
granted in contravention of the provisions of 
gub-sections (1) and (2) of section 85 can be 
raised only by the landlord of the ratyaé. 
An under-tenant who holds under a permanent 
Tease can successfully defend his position 
against the rasyat. The relation between the 
plaintiff and the pregent defendanta must be 
determined as between them by the contract 
they entered into. 

Now, the plaintiff gave defendants’ mother 
a permanent right by the lease of 1890. 
it is for a 
term of nine years was apparently putin to 
meet the objection of the Sub-Registrar, for 

(1) 10 Ind, Cas, 489; 18 O. L, J. 640, 
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the Registration Department has a rule 


that under-ratyatt leases for more than nine’ 


years cannot be accepted for registration. 
The body of the kabulyat shows that a 


permanent right was granted. It has been - 


pointed out that a second kabtulyat was 
given by the defendanta. The parties may 
have acted ona wrong impression in that 
they thought a second deed was necessary 
after nine years, but the second kabulyat also 
gave a permanent lease on exactly the 
same terms. It is not clear how a 
paragraph was putin at the bottom taking 
away this right of permanency. It was not, 
however, subscribed to by both the defendants. 
The plaintiff ‘came into possession of the 
property 24 years ago and he has allowed 
the defendants to live in the house through- 
out. He has accepted. two kabulyats from 
them the contract of which is that a perma- 
nent lease was granted. The intention of the 
parties must be looked into and that intention 
clearly from all the circumstances was to grant 
defendants a permanent lease. The plaintiff 
cannot eject the defendante. That was 
his only prayer. The appeal will be allowed 


and the suit dismissed with costs in both 


Courts.” 


Tho plaintiff appealed to the High Court. 
The appeal was allowed by the following 
judgment of 4 


Buacnorort, J.—This is an appeal by the 
plaintiff in a suit to eject the two defendants, 
whose status is admitted to be that of under- 
ratyat, on the ground that the sub-lease 
executed in 1900 and under which they 
held their land had expired. The defendants 
in their written statementa claim a perma- 
nent heritable interest on the holding 


created, as they allege, in 1890 by a sub-leare © 


to two persons other than the defendanta. 
It has not been found that the present 
defendants were the heirs of these two 


persons, but they are admittedly related — 


to them and for the purposes of the present 
appeal they may be taken to be their legal 
representatives. The Munsif decreed the 
suit. On appeal the learned District Judge 
dismissed it on the ground that the sub-lease 
of 1890 conferred a permanent right to de- 
fendants. He appears to be of opinion that 
the kabulyat of 1900 was executed merely 
because the parties were under & wrong im- 
pression as to their rights, Thefirst question 


ri 
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that arises is, whather ‘the sub-lease of 
1890 is in terms of a permanent leaké or not. 
In the body of the document no period is 
meutioned. There is a clause that the leasse 
may ‘transfer by gift or sale and enjoy 
possession putra patdradi kramay, words which 
suggest but do not n irily imply per- 
manency. There is another clause in the 
sub-lease which is inconsistent with the idea 
of a permanent tenancy. This is a clanse which 
forbids the cutting of trees and digging of 
tanks. Below the body of the deed is a 
sentence, xpparently added after the docu- 
ment was completed but before its registra- 
tion, to the effect that the sub-lease was for 
nine years. The learned District Judge dis- 
counts this clause as being put in to meet 
an objection of the Sub-Registrar in view of 
section 85 (2) of the Bengal Tenancy Act. 
If the clause wns put in by consent of parties 
to obtain for the document recognitión in the 
eye of the law it must obviously be taken 
to be a part of the document. It was 
accepted by the defendants and they pro- 
duced it as their deed of title. In this 
view it is obvious that their document cannot 
be regarded as creating a permanent tenancy. 
The clause which states that possbasion 
may be enjoyed from generation to 
generation is obvionaly restricted by the 
clause which limita the term of the sub- 
lease to nine years. Therefore, the starting 
point of the defendants’ title must be taken 
to be the 2nd sub-lease, that ia that of 1900. 
But even ifthe sub-leasa of 1890 can be 
considered in terms to be a permanent lease 
the same rosult is arrived at, for under 
section 85 (2) of the Bengal Tenancy Act 
this lease being for a period exceeding nine 
years could not be registered. It, therefore, 
conferred no title and conld not be given 
in evidence. If any authority is required 
for this proposition it is to be found in the 
case of Jarip Khan v. Durfa Bewa (2). 
This brings us to the second sub-lease, that is, 
the kabtulyat of 1900. In this snb-lease certain 
words have been penned through and there is 
à note signed by one of the defendanta to the 
effect that certain words have been penned 
through. The only important words that have 


been struck ont are those of a clause giving’ 


power to transfer by gift and sale and enjoy 
posseasion generation by generation. The 
learned Distujst Judge seems to have regarded 
this matter as suspicious and he states that 

(2) 16 Ind, Cas, 476) 17 0. W. N. 59, 16 O.L.J. 144, 
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the effect of this sub-lease isto give the 
defendants a permanent right in the land. 
The erasure was made before registration and 
there is no suggestion in the written statement 
that it was done fraudulently. But even if the 
contention be accepted that the words that 
have been penned throngh were included 
within the words of the snb-leasa as it 
originally stood, I am of opinion that the 
sub-lease cannot be regarded asa perma- 
nent lease. The terms of the document 
could not confer a right which has been 
direstly prohibited by section 85, clanse 
(2) of the Bengal Tenancy Act, the sub- 
lease being for a period of nine years. In this 
case the document opens with a clanse to the 
effect that the term is nine years, and as I have 
remarked with regard to the first sub-lease 
the Words “conferred possession from 
generation to generation” must be limited by 
the nine years’ clause. It may be 
further remarked with regard to the 
second lese that the defendants in their 
written statement do not allege that-it was 
obtained from them by fraud or by misrepre- 
sentation. All that they say is that the terms 
of the kabulyat were not to their knowledge. 
The learned District Judge, so faras can be 
gathered from his judgment, does not ‘accept 
this contention. Reading his judgment as a 
whole, it appears that he excludes the view 
that the parties were not aware of the 
terms of the document as it originally stood, 
by the remark that it had not been ex- 
plained why one particular clanse had 
been penned through. Therefore, as I have 
already pointed out, even assuming that the 
clause which was penned through was a 
part of the document as executed, the sub- 
lease does not confer any permanent interest 
in the holding. 

The result, therefore, is that the plaintifs 
was entitléd to eject the defendants on er- ` 
piration of the lease. The decree of the 
lower Appellate Oonrt is accordingly set 
aside and that of the first Court restored. 
The plaintiff-appellant* will have his costs 
in this Court as well as in the lower 
Appellate Court. h 

From the above judgment the defendants 


appealed under section 15 of the Letters `. 


Patent. 

Babu Jatindra Mohan Ghose for the Appel- 
lants.—Section 85 ofthe Bengal Tenancy 
Act is not stall applicable to under-ratyate 
settling tenants under them. Here accord- 
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ing to the finding of the lower Appellate 
Court the defendant is an under-ratyat of 
the third degree whilst the landlord-plaintiff 
is one of the next higher degree. The lease 
is & permanent one; and section 85 not being 
applicable, it is valid as between the parties. 

Babu Jogendra Nath Mukhersos for the 
Respondent.—The section is undoubtedly 
applicable by way of analogy, for if a 
rawat cannot sub-let for mòre than nine 
years, surely his tenant should not and 
cannot sub-let in his turn for more than that 
period. Besides the leases exhibited show that 
only temporary leases were executed. 

JUDGMENT. 

Janxoss, O. J.—This appeal arises ont of 
“a suit in ejectment. 

The Munsif passed a decree in the plaint- 
Ws favour. That was overruled by the 
lower Appellate Court. But the decision of 


the lower Appellate Court has in turn bean. 


reversed by the judgment of this Court and 
it is from that judgment that this Letters 
Patent appeal is preferred. 

. The Judge of the lower Appellate Oourt 
came to the conclusion that as between the 
parties to this litigation the plaintiff had 
created a permanent tenancy in favour of the 
defendants-appellants before us. The docu- 
ments are susceptible of that meaning and 
we see no reason for disturbing the learned 
Judge’s conclusion. 

An argument was addressed to us suggesting 
that section 85 of the Bengal Tenancy Act had 
some bearing on the case. It is manifest from 
the terms of that section that it does not 
directly apply as between theparties to this suit. 

Then it has been suggested that by 
analogy the section applies. To that I 
will make answer in the words of the 
Privy Oouncil in Ram Ohunder Duti v. 
@Wughes Chunder Dutt (8) that arguments 
from analogy may arise where a principle of 
law ic involved, but where the OConrta are 
dealing with the positive enactments of a 
Statute, reasons founded upon analogies are 
scarcely applicable. ° 

The conclusion, therefore to which I come 
is that the jadgment of Mr. Justice Beach- 
croft must be set aside and that of the lower 
Appellate-Court restored; and the appellant 
must receive from the respondents his costs 
of both appeals in the High Court. 

D. Owatrensay, J.—I agree. 


Appeal. allowed, 
(8) 10 W.R 8358; 18 B. L. R. (P. 0.) 223. 
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PRIVY COUNCIL, 

APPEAL FROM THY Mapas Hran Court. 
March 25, 1914. 
Present:—Lord Chancellor, Lord Moulton, 
Lord Parker of Waddington, Sir John 
Edge and Mr. Ameer Ali. 

Mrs. ANNIE BESANT—AppRLUART 


ta Orn 


G. NARAYANIAH axb J. KRISHNA- 
MURTI anb J. NITYANANANDA ADDHD 


BY OBEDRR ix OOUNCIL—RASPONDENT. 

Guardian and Wards Act (FIT of 1890), ss. 7, 9, 19, 
52—-Majonty Act (IX of 1875), s. 3—HMadros Letters 
Patent, 1965, cl 18—Nataral guardian, whether im his 
life-tame oan substitute another for hem self as guardian— 
Authonity—Revocation—“Ordinarily resides’, meaning 
of-——-Minor sent to England for education, tchether 
ordinarily residang in India—Suvt, whether lies under 
Guardian and Wards Act-—Jurisdiction—Power of 
High Court tn suits transferred under cl. 18 of Latters 
Patent—Order directing dafendant to bi ing back minors 
from England, advisability of—Habeas carpus— 
Welfare of myrnor—Presence of minor before Court— 
Hmor to attam majority shortly—Declaration of 
guardianship, whether proper—Declaration during 
natural guardian's life, whether legal—Hindw Lar- 
Father's right to gua) dianship. 

As in Bngland so among the Hindus, the father is 
the natural of his children during their 
minorities,‘ but this guardianship isin the nature of 
a mored trust, and he cannot, therefore, during his 
life-time substitute another to be 
in his place He may, however, in the exorcise of his 
discretion as guardian, entrust the custody and 
education of his children to another, but the 
authority he thus confers is essentially revocable 
authority, and if the welfare of his children require 
it, he oan, notwithstanding any contract to the 
contrary, take such c and education once 
more into his own hands. If, however, the anthority 
has been acted upon in such a way as, in the 
opmton of the Court, exercising the jurisdiction 

the Orown over infants, to create associations or 
give rise to expectations on the pert ofthe infants 
which it would be undesirable in their interests to 
disturb or disappoint, such Oourt will interfere to 
prevent its revooation. 

Tyana V-d Blenkin, Jacob's Reporta 245; 87 E. R. 842, 
relied upo 

Bariy i in 1910 on the defendant offering to take 
charge of the two minor sons of the plaintiff and 
defray the oxpense of their maintenance and eduoca- 
tion in England, the plaintiff by s letter, dated the 
6th March 1010, affected toeppoint the defendant 
to be .guardian of the personsof the minors and 
authorised her to act as such from that time forward; 
Early in 1912 the defendant took the boys to England 
and thore mado arrangements for their education. In 
July 1912 the plaintif cancelled his letter of the 
6th Merch 1910 demanding that his sons should be 


‘restored to his pias The defendant, who had 


returned to India, to oomply with such 
demand, and the plainfiff thereupon commenced a 
soit in the District Court of Chingleput, asking to 
have it declared that he was entitled tp the guardian- 
ship and custody of his sons end for an order on 
the defendant to hand over such sons. to. him or 
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such other person es to the Court might seem meet, 
Bubsequently the sult was transferred tothe High 
Court under clauso 18 of the Lottors Patent, 1865, and 
reliefs prayed for wore granted to the plaintiff 

Held, (1) that the plaintiff remained tho guardian 

-of bis childron notwithstanding that he hnd affected 
to substitute the defendant as ian in his place; 

(2) that the letter of the 6th of March 1910-wns 
in the nature of a revocable anthonty, 

(8) that, as the infants, who had months before the 
institution of the suit lett India, mth a view to being 
educated in England, oould not be held to be 
ordinarily resident in the district of Chingleput, the 
Oourt of that District had no jurisdiction over them; 

(4) that a aut tinier partes is not the form of 
procedure prescribed by the Guardian and Wards 
Act for procoedinga in a District Court touching 
the uship of infants; 

(5) that the power of the High Courtin dealing 
with suits transferred under clause 18 of the Letters 
Patent ia confined to powers which but for the transfer 
might havo been exercised by the District Court; 

(8) that tho reliof foro mandatory order directing 
the defendant to take possession of the persons of 
the infants in England, bring thom to India and 
hand them over to their father ought not to have been 
granted, inasmuch as if the defendant’s attempt to 
comply with this order had been resisted by tho 
Infants in England, proceedings would have been 
taken ngainab the defendant ona writ of habeas 
corpws and that the most a Oourt of competent 
jurisdiction in Indis could do wasto order the dofend- 
ant to conour with the plaintiff as -tho infant's 
guardian in taking proceedings in England to regain 
the custody and oontrol of his sons; 

(7) that the issue as to whether it was or was not 
desirable inthe interosta of tho infants thas thoy 
should give up all idea of a Western eduoation and 
return to India was a necessary issue in the case; 

(8) that where an mfant is shortly to attain his 
majority, itis not competent ton Court to tako 
advantage of section 3 of the Indian Alajomty Act, 
as amended by section 52 of Guardians and Wards 
Act, and prolong the minor's mmority by declaring 
his ian under section 7 of the Acts 

(6) that that no order declaring a minor's guardian 
oan, by reason of section 19 of tho Guardians and 
Wards Act, be made during tho natural guardian's lifo 
unless in the opinion of the Court the natural 

an is unfit to be the minor's guardian. 

(10) thet an order declaring 8 guardian can only 
be mado in the interests of the minor, so where the 
minor is not before the Court and his interests aro 
not adequately considered, such am order ought not to 
be made. 


Appeal from a judgment and decree of the 
Madras High Court, dated October 29th, 1918 
affirming a judgment and decree of the 
same Court in ita Original Civil Jurisdiction 
dated April 22nd, 1918. 

FAOTS ofthe case are sufficiently set 
forth in their Lordships’ judgment and in the 
judgment appealed against nnd reported in 
21 Ind. Cas. 789 as well as in the original 
OCourt’s jndgment reported in 21 Ind, Cas. 

545, : 
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‘When the case came over to the Privy 
Conneil in due course, the minor sons of 
respondent, J. Krishnamurti and J. Nitya- 
nanda, applied and obtained leave to appear 
by Connsel at the hearing as interveners. 

Mr. Younger, K. O., aud Sir Earle Richards 
K. O., (with them Mr. Turnbull), for the 
Appellant, contended that (1) the District 
Court alone had jurisdiction in this matter, 
which could not be widened by transfer 
to the High Court, (2) that there was no 
jurisdiction in the High Court and that no 
order should be made declaring the father as 
guardian, (4) that there was no inherent 
jurisdiction either in the High Court as 
there was no property within its jurisdiction 
nor were the infants under it, and (35) that 
no case for the interference of the Oourt 
was made out on- the ground of contract 
either. 


Reference was made to Letters Patent 
of the Supreme Court of 1800, Letters Patent 
of the High Court 1862 and 1865, sections 
18 and 17; 


In re Agar Buss, Agar EUis v. Lascelles (1), 
Thomas John Barnardo v. Mary Ford (2) 
Ez parte Mountfort(8), Sham Lal v. Bindo (4), 
Hope v. Hope (5), Inve Walloughby(6), Sharifa 
v. Munekhan (7), Guardian and Wards Act 
1890; Reads v. Krishna (8), Lyons v. Blenkin 
(9), Reg. v. Gyngall (10). 


Mr. Konoorihy Brown, on behalf of the 
Respondent, contended that the High Court 
had independent jurisdiction which was 
properly exercised. The question was 
whether the father or Besant wns entitled to 


(1) 24 Oh. D, 817; 88 L. J. Oh. 10, 50 L, T. 161; 
82 W.R, 1 

(2) (1892)2 A. C 326 nt p. 38 
1 W. R. 933, 


LB. 17; 67 L. T. 1; 4 58 J. P 
5 15 Ves 445 at p 447; 33 E. R. 822. 
4) 26 A. 594, 1 A L. J. 268. 





5) 4De.G M. and and G 828 at p. 355; 28 L, J. 
Oh ah A T eee Doar E A E oe 102 
R. R. 146. 

(6) (1885) 30 Ch D. 824 54 L. J. Ch. 1122,63 L T. 
926, 33 W. B. 850 

7) 23 B. 574 at p. 578; 8 Bom L R. 167. 

8) 9 AL. 891; 10 Ind Jur. 870. 

@) Jacob’s Report 245, 37 E. R. 842. 

10) (1893) 2 Q. B. 282; 62 L. J. Q B. 550 4 BR 
448; 09 L. T, 481; 57 J. P. T78. 


P 


292 INDIAN OASES. [1914 
MRS. ANNIE BESANT V. G. NARAYANAN, ` i f 
guardianship. The appellant obtained by their persons and authorised her to act as 


fraud the consent of the respondent for the 
removal of his sona to England. By the 
Hindu Law the father was the guardian and 


on facts appearing in evidence of subjecting ` 


the elder boy to sodomy by Le&Adbeater and 
of having the boy in his company in spite of 
protests, he had a right to revoke the 
arrangement with Besant for the guardian- 
hip of the minors. 
interests of the minors that the father should 
be allowed to resume guardianship. 

The minors, through their Counsel Mr. 
Munro (with him Messrs. Sheldon and Ingram), 
-intimated that they did not desire to go 
back into the custody of their father. 

Mr, Younger K. O. in reply. 


JUDGMENT. 


Lorp PARKEB or Wapprxaton.—This is an 
appeal from an order made by the High 
Court of Madras in ita appellate jurisdic- 
tion on the 29th October 1918 confirming 
with a variation as to costs a decree of Mr. 
Justice Bakewell in a suit in which G. Naraya- 
niah (the present respondent) was plaintiff,and 
AnnieBesant (the present appellant) was defend- 
ant. The decree declared that J. Krishnamurti 
and J. Nityananda, the sons of the plaintiff, 
were wards of Court and that the plaintiff 
was guardian of their persona, sand ordered 


the defendant to hand over the custody of the ` 


wards to the plaintiff as such guardian. 

The facts which gave rise to the action 
were as follows:—The plaintiff isa Hindu 
residing at Madras. He is a Brahmin, but is 
not well off, having an income of some £ 160 
per annum only. He’ was for many- years 
a member of a society called the Theosophical 
Society, of which the defendant was President, 

gand was well acquainted with her. -He had 
two sons, J. Krishnamurti and J. Nitya- 
nanda, born respectively onthellth May 1895 
and 30th May, 1898. Early in 1910 the 
defendant offered to take charge of these 
sons and defray the gxpense of their maint- 
enance and education in England and at the 
University of Oxford. The plaintiff thought 
it desirable to take advantage of the opportu- 
nity thug afforded of giving his sons a Western 
education, notwithstanding it would entail 
a loss of caste. Hel accordingly accepted 
the defpndant’s offer, and by a letter. to the 
defendant, ‘dated the 6th March 1910, affected 
to appoint the defendant to be guardian of 


It was necessary in the. 


such from that time forward. - 

In their Lordships’ opinion the principles 
on which the legal effect of such a letter 
falls to be determined do not admit of 
dispute. 

There is no difference in 1 this respect he- 
tween English and Hindu law. Asin this 
country so among the Hindus, the father is 
the natural guardian of his children during 
their minoritiés, but this guardianship is in 
the nature of a sacred trust, and he cannot, 
therefore, during his life time substitute another 
person to be guardian in his place. He may, 
it is true, in the exercise of his discretion as 
guardian, entrust the custody and education of 
his children to another, but the authority he 
thus confers is essentially a revocable autho- 
rity, and if the welfare of his children require 
it, he can, notwithstanding any contract to 
the contrary, take such custody and education 
once more into his own hands. If, however, 
the authority has been acted upon in such A 
way as, in the opinion of the Court exercising 
the jurisdictions of the Orown over infants, . 
tocreate associations or give rise to expectations 
on the part of the infants which it would be 
undesirable in their interests to disturb or 
disappoint, such Court will interfere to 
at its revocation. [Lyons v. Blenktn, 

8). 

Shortly after the respondent accepted her 
offer the appellant took charge of the boys 
and they have since been in her custody and - 
she has defrayed the expense of their main- 
tenance and education. In February 1912 
they left India in her company, and after 
staying with her for some time in Sicily and 
Italy finally accompanied her to England, 
where she left them under the charge of Mrs. 
Jacob Bright, having made arrangements for 
their having a course of tuition such as would 
enable them to enter the University of 
Orford. 

Though the respdndent’s confidence in the 
appellant appears to have been shaken some- 
time previously for reasons to which it is 
unnecessary to refer, he assented to, orat any 
rate acquiesced in, the departure of his sons 
in her company for Europe. Nevertheless 
on the 11th July 1912 he wrote the appellant 
a letter cancelling hts previous letter of the 6th 
March 1910, demanding that hig sons should 
be restored to his custody anf threatening 
proceedings if such demand were not 
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complied with. The appellant, who had 
returned to India, refused to comply with such 
demand, and the respondent thereupon com- 
menced a suit in the District Court of COhingle- 
put, in the Madras Presidency, asking to 
have it declared, that he was entitled to the 
guardianship and custody of his sons, and that 
the appellant was not entitled to, or in any 
case was unfit to be in charge and guardian- 
ship of such sons, and for an order on the 
appellant to hand over such sons to the res- 
pondent or such other. person as to the Court 
might seem meet. 

In their Lordships’ opinion this suit was 
entirely misconceived. It was not; and indeed 
could not be disputed that the plaintiff 
remained the guardian of his children not- 
withstanding that he had affected to substitute 
the defendant as guardian in his place. The 
real question was whether he was still entitled 
to exercises the functions of guardian and 
resume the custody of his sons and alter 
the scheme which had been formulated for 
their education. Again, it was not and could 
not be disputed that the letter of the 6th of 
March 1910 was in tho nature of a revocable 
authority. The real question was whether 
in the events which had happened the plaintiff 
was at liberty to revoke it.: Both questions 
fell to be determined having regard to the 
interests and welfare of the infants, bearing 
in mind, of course, their parentage and 
religion, and could only be desided by a 
Oourt exercising the jurisdiction of thé Geen 
over infants, and in their presence. The 
District Oourt in which the suit was institut- 
ed had no jurisdiction over the infants except 
such jurisdiction as was conferred by the 


Guardians and Wards Act, 1890. By the, 


9th section of that Act the jurisdiction of 
the Court is confined to infants ordinarily 
resident in the district. It is in their Lord- 
ships’ opinion impossible to hold that infants 
who had months previously left India with 
& view to being educated in England and 
going to the University of Oxford were 
ordinarily resident in the district of Ohingle- 
-put, Further, asuit ister partes is not the 
form of procedure prescribed by the 
-Act for proceedings in a District Oourt 
touching the guardianship of infants. It is 
true that the suit was subsequently transferred 
to the High Oourt under clause 13 of the 
Letters Patent, 1865, Dut the powers of the 
High Oourg i in ‘dealing with suits go transfer- 


“INDIAN OASES. -~ 


_Court of competent 


293 


red would seem to be confined to powers 
which but for the transfer might have been 
exercised by the District Court. 

Again, the relief asked for was a manda: 
tory order directing the defendant to take 
possession of the persons of the infants in 
England, bring them to India, and hand 
them over to their father. Considering the 
age of the’ infanta any attempt on the part 
of. the defendant to comply with this order, 
would, if the infants "had refused to return 
to India, have been contrary to the law 
of this country, and would have atonce er- - 
posed the defendant to proceedings in this 
country on a writ of habeas corpus. No Court 
ought to make an order which might lead 
to these consequences. The most which a 
jurisdiction in India 
could do nnder circumstances such as 
existed in the present case, was to order the 
defendant to concur with the plaintiff as 
the infants’ guardian in taking proceedings ` 
in this country to regain the custody and 
control of his sons. 

The difficulties and anomalies of the pro- 
cedure adopted by the plaintiff are well 
illustrated by the history of the proceedings. 
After the transfer to the High Oourt, issues’ 
were settled in the ordinary manner. There 
was no issue as to whether it was or was 
not desirable in the interesta of the infants 
that they should give up all idea of a 
western university education, and return 
to India. It was urged that the High Court 
did in fact consider their interests. If it 
did so, it must have been upon evidence 
admitted as relevant on other issues, and 
it is by no means apparent that had a 
proper issue on the pdint been directed, 
further evidence would not heave been 
available. At any rate on such an issue, 
the necessity of the infants being properly 
represented before the Court, and of asg- 
certaining what they themselves desi 
could hardly have been overlooked. ; 

At the trial of the action some difficulty 
appears to have been felt by reason of 
the facta (1) that the suit was not such 
as to make the infants wards of Court, and 
(2) that the elder infant would within a 
very short time attain his majority accord- 
ing to Hindu Law. The Trial Jydge sought 
to overcome those difficulties (1) by.declar- ` 
ing the infanta wards of Court, and (2) 
by taking advantage of section 3 of the 
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Indian Majority Act, 1875, as amended by 
section 52 of the Guardians and Wards 
Act, 1890, and declaring under section 7 
of the latter Act that the plaintiff was their 
guardian so as to prolong their minorities 
until they attained respectively the age of 
twenty-one years. It was hardly contended 
that any such order was competent to the 
District Court in the suit in question. It is 
alleged, however, that when once the suit 
had been transferred to the .High Court, the 
High Court had a general jurisdiction over 
infants which it could exercise at pleasure, 
and that the directions in question were pro- 
perly given'by virtue of such general juris- 
diction. It is to be observed, however, that 
whatever may have been the jurisdiction of 
the High Court to declare the infants to be 
wards of Court, an order declaring a guard! 
ian could only-be made if their intereste re- 
quired it, and, as appears above, they were 
not before the Court, nor were their interests 
adequately considered. And further, no 
order declaring a guardian could by reason of 
the-19th section of the Guardians and Wards 
Act, 1890, be made during the respondent’s 
life unless in the opinion of the Court he was 
unfit to be their guardian, which was clearly 
not the case. 


Since the appeal has been presented the 
infants have obtained the leave ‘of the Board 
to intervene therein and be heard by Counsel. 
Counsel on-their behalf have appeared before 
their Lordships’ Board and ‘stated that the 
infants do not desire to return to India or 
abandon their chance of obtaining an Univer- 
sity education in this country. The order of 
the High Court directing the defendant to 
take them back to India cannot be lawfully 
carried out without their consent or without 
an order from the Oourt exercising the juris- 
diction of the Crown over infanta in this 
coyntry. It is and always was open to the 
respondent to apply to His Majesty's High 
Court of Justice in England for that purpose, 


If he does so the interests of the infants - 


will be considered, and care will be taken to 
ascertain their own wishes on all material 
points. Their Lordships do not consider it 
desirable to express any opinion of their own 
on questions with which only the High Court 
in England .can deal satisfactorily. It ig 
enough to say that the order made by the 
Trial Judge in India as varied by the High 
Qourt in its appellate jurisdiction cannot 
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-stand, and their Lordships will humbly ad- 
vise His Majesty that the same ought to be 
discharged; and the suit diamissed with costs 
both here and in the Courts below, but with- 
out prejudice to any application the respond- 
ent may think fit to make to the High Court 
in England toaching the guardianship, cus- 
tody and maintenance of his children. 


Appeal allowed. 
Solicitors for the Appellants: Messrs. Les 
& Pembertons. 
Solicitors for the Respondents: Mr. 
Douglas Grant. 


PRIVY COUNCIL. 
APPEAL FROM THE Oacootra Hias Court. 
April 28, 1914. ` 
Pr'esent:—Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 
NALINI KANTA LAHIRI AND axoTHER— 
APPRLLANTS 
TOTAS 
SARNAMOYI DEBYA AND OTHERS— 
RESPONDENTS. 

Ciril Procedure Code (Act XIV of 1882), s 18— 

Bos jndicata—Jomt property partitioned by svery 
individual oo-sharer by suat—Prope ty left in possession 
of last co-share) lew than his proper share—Suit by 
thai co-sharei to correct previous allotments—That 
co-sharer defendant wm all previous suste—Par tition, 
effect of —Pas tres. 
. H any co-sharer applies for a partition of a pro- 
porty he must make the othor co-sharers defendants, 
becauso the partition which is made in his favour 
jisa partition aguinst his oo-sharers. That which 
gives him a portion of the property takes away all 
right which they would otherwise have to that 
„portion, and, therefore, it is a decree against them and 
in favour of himself. 

The co-sharers in a patri talook brodght individual 
suits from time to time impleading the other co 
sharers, including tho presont plaintiff, es defendants 
and had their shares partitioned out by motes and 
bounds. Thus evory oo-sharor, other than the plaintiff, 
had his share partitioned out till the plaintiff was 
left with the- remainder as representing his share. 
The plaintiff, after satisfying himself correctly that 
this remainer was inefficient to agih 
of the original ptni talook, brought present muit ` 
to carrect the apportionment to those of the previous 
plaintiffs or oo-sharers who had recoived more than 
their proper share j 

Hold, that the suit was barred by the mle of 
165 judicata, ` 

Appeal from a judgment and decree of 
the Calcutta High Court, dated July 3rd 
1906, affirming those of the* Suborii- 
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nate Judge of Pabna and Bogra, dated Sep- 
tember 22nd, 1902. 

FACTS.—A Putni talook Taraf Udoi 
Kishnapur, belonged to the descendants of 
one Kah Charan Sanyal. Suits were brought 
by them to have the talook divided in propor- 
tion to their respective shares. In one of 


the “suits the respondent applied to be made’ 


a defendant while in this as well as in 
another the appellant was one of the defen- 
dants, It was alleged that the appel- 
lant was aware of all the suits. The 
appellant in the present guit alleged 
that the other co-sharers received through 
the Commiasioner more than what they were 
entitled to and brought the present suit in 
order to recover his proper share. The de- 
fence was that the partition operated as 
res judicata and the possession of the defendant 
over the excess ripened into full ownership by 
virtue of section 120 of the Indian Limitation 
Act of 1877. The Subordinate Judge dis- 
missed the plaintiffs’ (appellants’) claim. 
The findings, on appeal, were confirmed by 
the High Court. An appeal.to His Majesty 
in Council was then preferred. 


Messrs. De Giuyther, K. O., and Ross, K. O., 


for the Appellant, contended thatthe judg- 
ment proceeded on the basis that the appellant 
was entitled to half the property. 


[Loro Moutox: You say it is a solf-con- 
tradictory decree]. 

In one partition suit the defendant did not 
appeal, but in the other he received no 
notice. 

[Lorn Mownton- Res judicata is in the 
nature of estoppel. There may be estoppel 
against estoppel |. d 

Article 142 of the Indian Limitation Act of 
1877 appliod, while the respondents said 
that Article 121 of the Indian Limitation 
Act of 1877 applied. 

[Loro Moutton: If he did not bring a suit 
to rectify the error, then Article 44 applies]. 

[Lorn Movuntox: There is an effective 
judgment in a partition suit]. 

All the co-sharers received their shares 
excepting the appellant. The whole point 
was whether it was decided in presence of 
the appellant. The question was never at 
issue as section 18 of the Civil Procedure 
Code of 1882 required.. By explanation II, it 
ought to have be8n raised. The matter, 
therefore, was not res judicata. 
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Reference was made to Shaikh Khoorshed 
Hossein v. Numbee Fatima (1): 

Mr. Dubs appeared for the respondents 
but was not called on 

JUDGMENT. 

Loro Movutrox.—In this case the original 
plaintiff (now represented by the appellants) 
was one of the co-sharers of a Putins talook. 
In past times, others of the co-sharers have, 


^ been desirous to haye their shares partition- 


ed out to them, and have accordingly 
brought suits for that purpose. To every 
one of those numerous suits the appellant was 
a party, and the object of each of those suits 
was to have the share of the plaintiff in the 
suit partitioned out by metes and bounds. 
Those suits have gone on until every co- 
shearer other than the plaintiff has had his 
share thus partitioned out, so that the 
plaintiff was left with the remainder as 
representing his share. In this suit he 
alleged that this remainder was insufficient 
to represent his share of the original 
puint talook. ‘It is evident that on examina- 
tion of the claims of previous plaintiffs, he 
had convinced himself, and, so far as their 
Lordships know, convinced himself correctly, 
that in two cases the shares ascribed to 
other co-sharers were larger than those to 
which they were entitled, and that, ac- 
cordingly, the partition gave them a 
larger share of the property than it ought to 
have done. 

It is immaterial, in the opinion of their 
Lordships, whether this view which is put for- 
ward by the plaintiff in his plaint is correct or 
not, but their Lordships will assume for the 
purpose of this judgment that it is correct. 
The object of the present suit is to correct 
the apportionment to those of the previous 
plaintiffs, or co-sharers, who received more 
than their proper share so that the re 
mainder will properly represent the plaintiff's 
share. w te 

The Courts below have held that this suit 
cannot be sustained both on the ground of 
res judicata and on the ground of limitation. 
Their Lordships do not find it necessary to 
deal with the questjon of limitation, which 
was dealt with by both the Courts below, 
because they are of opinion that the plea 
of res judicata is a sufficientanswer to the 


sult. . 


(1) 8 0. 851; 2 0. L. R, 187, 


\ 
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The case viewed from this poińt of view 
is an extremely simple one. If any co- 
shearer applies for a partition of a property 
he must make the other co-sharers-defend- 
anta, because the partition which is made 
in his favour is s partition against his co- 
sharers. That which gives him a portion of 


the property takes away all rights which: 


they would otherwise have to that portion, 
and, therefore, it is a decree against them, 
and in favour of himself. 

In the present case two groups of suits are 
referred to. The first comprises suita 25 of 
1885 and 75 of 1885, and suit 5 of ‘1886. 
These suits were heard together, and cul- 
minated in «decree which was a4 decree 
made in the three suita. It declared the 
shares of allthose who in those suits sought 
partition. The Commissioner was directed 
to go and on the ground to measure out. the 
declared shares of those parties. That was 
done, and they were put into possession of 
those shares. - 

The decree was thus made in a partition 
~ suit in which the plaintiff was a defendant. 
It was, therefore, a decrèe against him in a 
suit to which he was 8 party. That. being 
go, their Lordships have no hesitation in say- 
ing that it became thereby res judicata, so 
far aa he was concerned. Supposing any 
error was made inthe partitioning out his 
remedy lay in proceedings in that suit 
suitable to correct that error; and the 
Code of Civil Procedure provides, ndequate 


means for the correction of such errors. But. 
apart from such proceedings (none of which 


‘ were taken by him) it isin their Lordships’ 
“opinion the clearest possible example of 
res judecata, a judicial decree made against a 
party in a suit in which he is defendant. 

Mr. Ross has attempted to draw a distinc- 
tion between the partitions under this group 
of suite and that in the other guit to which 
exception is taken by the plaintiff, vis., 
No. 281 of 1892. In that case a lady, who 
was not originally made a defendant, applied 
to be made a defendant, claiming that a 
certain portion of the share of her husband 
(who was a defendant bo the action) was 
now possessed by her, and she was accord- 
ingly made a defendant. In such partition 
suita a defendant hasa right to have his 
share also partitioned out, and she applied 
and had her share partitioned ont. Mr. 
Ross has been unable. to point out any 


4 


irregularity in_ the procedure in that suit 
He points out, with perfect justice, that in 
the plaint his client says that he. was 
ignorant of her being made a party, and in- 
timatea that he was ignorant also of. her 
having obtained a partition. But he admita 
that his client must have known of the 
decree for partition, and certainly he knew 
that he was interested in the partitioning 
actually being carried ont in that suit. But 
it, is not necessary to enter into these matters. 
It suffices for the present Judgment to say 
that no irregularity of any kind has been. 
pointed out. by the:Counsel for the appellants 
in that suit, and the consequence is that, 
there is nothing to distinguish it from the ` 
previous cases, with which their Lordships 
have already dealt. 

Their Lordships are, therefore, of opinion 
that, the action of the plaintiff is barred by 
the plea of res judicata, and accordingly 
they . will humbly advise, His Majesty that 


this appeal should be dismissed with. 
costs. 

Solicitors for saci Messrs. W. W. 
Bog 5: Oo. 

Solicitors for Respondents: Messrs, 


Barrow, Rogers & Nevill, 


PRIVY COUNCIL. 
APPEAL Frou tHe» OUALOUTTA Hiau Court. 
May 11, 1914, 
Present:—Lord Dunedin, Lord Moulton, 
Sir John Edge and-Mr. Ameer Ali, 
BIJRAJ NOPANI-AND ANOTHER— 
| APPWLLANTS 


versns ; 
' BREEMUTTY PURA SUNDARY DASEE 


— RASPONDHAT. 

Fendor and piyrohaser—Bale of devised property by 
evecuior along with some other beneficial ownera—Sale 
deed tndicating rendors as absolute owners of property— 
All title and right of vendors purported to be std— 
Interpretation of sale-deed— Language to be interpreted 
in 


natural sense. 

It would be entirely contrary to settled principles 
of law as well as most unjust to bona fides 
if the Courta were to allow the plain legal interpreta- 
tion of @ conveyance to be affected by stipulations es 
to what particular righta eri in the various von- 
dors were present to the minds of sume or all of the - 
parties to the conveyance at the dete of ite execution, . 
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It is a settled rule that the meaning of a rule is to bo’ 
docidod by the language used interpreted in its ne- 
tural sonse, 

An executor under a Will as well as his two brothers 


property, 
padi pah sold it to a bona fide purchaser for value 


as if they were absolutely ontitlod to it and the salo- 


deed purported to convey “all the estate, mght, title, 
interest, claim and demand whatsoever of. the ven- 
dors.” One of the two sisters, (both of wham had 
not taken‘any part in the sale) claimed that she mas 
not bound by it: 

Held, that, even in the absence of direct evidence 
that the conveyance was by the executor in his 
capacity as executor, it was not the intention af the 
parties that only the beneficial interost of the three 
vendors should be conveyed, inasmuch as the deed 
purported to convey all the title and right that the 
vendors possessed in the property, and that would 
undoubtedly inolude the right and title whi one of 

possessed 


them as executor. 
Appeal from a judgment and d of the 
Calcutta High Court, dated January 25h, 1910, 


on an appeal from a judgment and decree of the 
same Court in the exercise of its Ordinary Ori- 
ginal Jurisdiction, dated February 1dth, 1909. 


FAOTS of the case are sufficiently set 
forth in their Lordships’ judgment as well as 


in the judgment of the High Court reported- 


in 6 Ind. Cas. 893. 


Bir Robert Finlay, K. O., (with him Mr.. 


Dube), for- the Appellants, contended that 
the recital of the deed of conyeyance left 
no doubt that. Hemendra Nath in selling all his 
titles, etc., was selling as executor also. The 
parties to the deed thought this capacity of 
Hemendranath as material, because provision 
“was mace by, the purchaser for the payment 
of annuities and all those who were supposed 
to have any claim to the property were made 
parties. The purchaser paid the amount 
bona fide and took every possible step and care 
_to satisfy all ‘claims on the property in 
accordance with the provisions ofthe Will. 
He was in any case entitled tothe amount 
of money he spent in constructing a house 
on the site where the house of the testator 
stood, thereby improving the property. 
Reference was made to Preonath Karar y. 
Surja Coomar Goswami (1) and section 90 of 
the Probate and Administration Act of 1881. 
Messrs. De Gruyther, K. O., and Dunne, for 
the Respondent, contended that the convey- 
ance by Hemendranath was not in his capa- 
city of an executor. Igndring the claim of 


“e 


(1) 19 0. 28, 


the respondent he conveyed as absolute 
owner under mistaken belief that he was 
entitled to the estate absolutely. The res- 
pondent who was entitled to a moiety by 
law could not be deprived of her rights 
under the circumstances. Even as an executor 
he had no power to sell. 

[Lorp Movttox: It was the gabah of 
the construction of the deed accepted by- all 
parties j. 

[Mr. Aumye Aut: She (respondent) was a 
minor when’ the deed was erecuted |. 

She was so for years. 

[Loro Dunupix: If you choose to pay costa 


: you can go back |. 


They all joined in the deed as beneficial 
owners. 

[Loro Movttox: When all join as vendors 
it does not follow that all have same 
interests |. 9 

Sir Robert Finlay, K. O., in reply. 

JUDGMENT. i 

Loro Movuttoxy,—This is an appeal in- 
a suit brought by the respondent against the 
appellants for a declaration of her- title to 
an equal undivided half pact or share in & 
certain house and premises known as 
8, Sobharam Bysack’s Street, Calcutta, and, 
for recovery of the premises from the. 
appellants, in whose possession they were at 
the commencement of the suit, with an 
inquiry as. to mesne profita. The facts of 
the case; so far as they are material, are 
not now in dispute, and are as follows:— | 

The house and premises originally belonged 


-~to Prem Chand Bysack, who died on the 


13th June, 1886, leaving a Will dated 25th 
October, 1884. By his will the said testator 
devised and bequeathed the said house and. 
premises- “to his daughter Katyani Dassee 
and her heirs absolutely,” subject to two 
charges of Rs. 20 per month, payble to 
two of hik daughters-in-law: and their 
children as and for periods specified in the 


“will. He'appointed as executors Shambhoo 


Nath Bysack (the husband of his daughter, 
Katyani Dassee), and wo of her sons, - 
Hemendra Nath MByseck and Ratanlal 
Bysack. On application for Probate of this 
Will, the executors found that a caveat:had 
been entered by some of the relations of 
the deceased testator, who alleged that the 
Will was-a forgery. This led to a suit. 
where, after a prolonged inquiry, the Conrt; 


_ on the 16th May; 1887, pronounced the Wil 
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tobe genuine and granted Probate of it, 
and directed that the costs of the executors 
should be paid out of the testator’s estate. 

Tt would appear that the executors had 
no funds in hand out of which they could 
meet the costa of this litigation, and they, 
therefore, mortgaged tho property for a sum 
of Ra. 3,950 to Dwarka Nath Dutt, who had 
been their attorney in the probate suit, in 
order to secure the paymentof his coats, 
which amounted to Rs. 3,400, the balance, 
"Rs. 550, being treated as a loan to them. 


Katyani Dassee was made a party tothe, 


mortgnge-bond apparently to put on record 
her wish that no portion of the estate should 


be sold to defray these costs. The term of 


the mortgage was ten years. 


Shambhoo Nath Bysack died in 1889, aud 
Ratanlal Bysack died in 1891, leaving his 
brother Hemendra Nath Bysack sole surviv- 
ing executor. In 1891 Katyani Dassee 
also died, leaving four sons and two unmarried 

- daughters, of which the respondent was one. 

In 1900 the heirs of Dwarka Nath Dutt, 
who had died in the meanwhile, instituted 
a suit against Hemendra Nath Bysack as 
sole surviving executor forsale of the pro- 
perty under their mortgage, and at the 
same time the two annuitants brought suits 

i him for arrears of their annuities. 
To meet these demands it was determined 
to sell the- property, and accordingly by a 
deed dated the 12th of December 1900 -the 
property was sold to the appellant - Bijraj 
Nopani, one of the appellanta, and Dowlat- 
ram, since d The other appellants 
are sued as the executors of his last Will and 
testament, one of them being Bijraj Nopani 
himself. It is on the interpretation of this 
deed of conveyance that the question now 
in issue depends, and in order to make clear 
the contentions of the two parties it is 
necessary to explain its form and. to state 
how the dispute has arisen before-discussing 
the construction of the deed. 

The deed is made between Hemendra Nath 
Bysack and his two surviving brothers of 
the first part, Baroda Sundary Dassee, one 
of the annuitants of the second part, and 
Bijraj and Dowlatram of the third part. 
Tt recites that the property originally 
belonged to Prem Chand Bysack, that he 
devised it to his daughter Katyani Dassee 
and her heirs absolutely, subject to a charge 
for annuities of Ra.-20 per month to Baroda 


Sundary Dassee and Sonamoni Dassee res- 
pectively, and that he appointed Shambhoo 
Nath Bysack, Hemendra Nath Bysack and 
Ratanlal Bysack executors of such Will. It 
then recites the obtaining of Probate of the 
Will after suit. It then recites the death 
of Katyani Dassee on the 8th day of April 
1891, leaving five sonaand three daughters, 
andthe death of two of the sons unmarried, 
and also the death of Shambhoo Nath 
Bysack on 9th January 1899. 


There next comes a recital that Hemendra 
Nath Bysack onthe 4th day of September 
1900 obtained an order whereby it was 
referred tothe Registrar of the High Court 
to inquire whether there was any necessity 
for the sale of the said house, and what 
provision should be made to secure the 
payment, of the legacies. mentioned in the 
said Will out of the rents and profits of the 
house. It next recites that— 

“the said Hemendra Nath Bysack, the 
sole surviving executor of the said Will, has 
since paid all the debts, liabilities and 
legacies mentioned in the said Wil”, 


Then follows recital that Sonamoni Dassee 
has ‘filed a suit against the said Hemendra 
Nath Bysack for, amongst other things, a 
declaration of her rights under the said Will, 
and that the vendors have taken upon them- 
selves the responsibility of entering satis- 
faction in the said snit, as also of satisfying 
the claims of any of their sisters, and that, 
therefore, the petition will not be proceeded 
with. There next comes a recital that the 
vendors have agreed with the purchasers 
that Re. 10,000 shall remain with the 
purchasers as’ security for the annuity to 
Sonamoni Dassee, and that the other 
aunuitant hasbeen paid off by a sum of 
Rs. 708 in full satisfaction of her claim 
against the property. i 

Here the recitals terminate sud the 
indenture goes on to witness that the 
vendors have sold the property tothe pur- 
chasers for Rs. 35,000, of which Re. 10,000 
are tobe retained by them as security as 
aforesaid. The vendors grant, sell and 
convey the property to the purchasers in 
ordinary form, together with ‘all the estate 
right, title, interest, claim, and demand 
whatsoover of the vendors unto ‘and upon 
the said messuage, land, hereditaments and 
premises and every part. thereof, and algo 
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all deeds, papers and writings solely relat- 
ing to the said premises or any part there- 
of now in the custody of the vendors or 
which they can procure without sait”. 


Then follows a covenant in the following, 


‘words: — 


‘The vendors do for themselves and him-` 


self, their and his heirs and representatives 
do, and each of them doth hereby covenant 
with the purchasers, their heirs, represen- 
tatives and assigns in manner following, 


that ia to say, that the vendors at the- 


time of sealing and. delivery of these pre- 
sents are lawfully, rightfully and absolutely 
possessed of and in the said messuage, land, 
and hereditaments hereinbefore granted and 
conveyed as an estate equivalent to fee simple 
in possession, free from encumbrances, and 
that the vendors now have in themselves full 
power and absolute right, title, and authority 
by these presents to grant and convey the 
said messuage, land, hereditaments and pre- 
mises unto and to the use and behoof of the 
purchasers, their heirs, representatives and 
assigns from time to time.” 


Finally there is a covenant to a 
the purchasers against any loss at the suit of 
the annuitant, Sonamoni Daasee, or the three 
sisters (of whom the respondent is one), 
which may be incurred by them by or by 
reason of the defect, if any, in the title of 
the vendors to the property. 


The appellants paid the purchase money , 


and took possession of the property under the 
conveyance, and remained in possession until 
the 22nd June 1897, when the respondent 
brought the present suit, claiming that she 
was entitled to one-half share in the said 
house, because as she and her sister Kanak 
Manguri Dassee were unmarried daughters 
they were entitled to share equally her pro- 
perty, inasmuch as it wag siridhan. She 
claimed that she was not bound by the said 
sale. R 


f The respondent’s claim to a moiety of her 

mother’s stridhan is admitted to be good in 
law, so that-the only question in the suit 
is whether the conveyance was valid. It-is 
plain that at the’ date of this conveyance the 
property was still in the hands of the sole 
surviving exécutor, Hemendra Nath Bysack, 
and, therefore, he was competent as executor 
to sell it to the appellants, who were bona 
fids purchasets for value. But the respon- 


dent contends that although Hemendra Nath 
Bysack was in a position validly to convey 
it to the appellants as such executor, and did 
purport to convey it, he did not effectively 
do so, becausé the deed shows that he intend- 
ed only to convey as a beneficial owner of the 
property, being under the impression that he 
and his two brothers, the co-vendors, were 
‘beneficially entitled to it as heirs to their 
mother, and being ignorant or forgetful of the 
right of the sisters to inherit in preference 
to them. It ison this ground alone that 
the. High Court decided in favour of the 
respondent, reversing the decision of the 
Judge of the Oourt below, who had held 
that Hemendra Nath Bysack had by the 
deed conveyed all the right and title he pog- 
gessed in every “capacity, including that of 
sole surviving executor of the Will of Prem 
Chand Bysack. 

Their Lordships are of opinion that the 
judgment of the Judge of firat instance was 
right and ought to have been affirmed by 
the Court of Appeal. Inthe first place the 
deed itself gives abundant evidence that the 
position of Hemendra Nath Bysack as sole 
surviving executor was viewed as material by 
the parties to the conveyance, inasmuch as 
there are careful recitals as to the original 
appointment of executors and as to the death 
of his co-executors. His position as sole 
surviving executor could ‘have no bearing on 
the conveyance if it were not that it affected, 
or might affect, his title to convey. But 
even in the absence of such direct evidencethat 
the conveyance was by him in his capacity as 
executor as well as beneficial owner (if and 
to the extent that he was such owner), the 
deed makes itclear that all the vendors 
convey all the title and right that they 
possessed in the property, and that would 
undoubtedly include the right and title 
which one of them possessed as executor. ° 
That this would be the-ordinary rule is ad- 
mitted by the Judges of the Court of 
Appeal, who base their judgment on 
what they consider to be indications 
in the deed and in conduct of the 
parties that ihe intention was that only 
the beneficial interest possessed by tha 
vendors should be conveyed. Their Lord- 
ships are of opinion that this would be to 
contradict the doed itself; and moreover they 
are of opinion that the matters referred to 
would not support the conclusion drawn 
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therefrom by the Judges of the High Court 
evenif it was permissible to permit such 
considerations to affect the interpretation of 
the deed. 

If the deed be considered from the point 
of. view of the appellants who were the 
purchasers and who were not otherwise con- 
- cerned with the property or ita history, the 
transaction as well as the deed which carries it 
- out become perfectly clear and intelligible: 
The property was by the Will charged with 
two annuities, and in order that the executor 
might. procure the funds necessary to pay 
the costs of past litigation the property 
was under mortgage. This mortgage was 
being called in and the sale was to enable 
the mortgage money to be raised. The pur- 
chasers naturally desired a clear title free 
from entanglements. They, therefore, requir- 
ed that the mortgage should be paid off 
and the annuitants settled with or security 
given against their claims. For both these 
purposes it was necessary that Hemendra 
Nath Bysack as executor should bea party 
to the deed, because the original mortgage 
was. effected by-him for the purpose of secu- 
ring the costs-for which he was of cdurse 
liable; and on his discharging the indebted- 
ness as to costs he would become entitled to 
claim for the same as against the estate 
including. the house’ in question: Moreover, 
it.is-abundantly clear- from: the executor’s 
acoounts and-ftomr all the facts appearing 
in the record that the: house still formed 
part of the' undivided estate and that, 
“therefore, he would be liable to pay the 
annuitants the amount of* their annuities 
‘ from’ time to time, as-he had been doing 
for years past. The purchasers would not 
be: likely to trouble themselves as to the 
‘question of whether or not the property 
would. ultimately go to the-sons or daughters, 
“but wonld take care that all the persons in 
whom title-could: in any, wise exist should 
join in the conveyance, and that they should 
be guaranteed against claims from those 
who did not-doso. | This is" what the deed 
shows’ to have been done; and it would be 
entirely. contrary to settle principles of 
law as- well as most unjust to bona fide 
‘purchasers if the Oourts, were to allow its 
plain legal interpretation to be affected by 
speculations as to what particular rights 
existing in the various vendors were present 
to the minds of some or all of the parties 


to the conveyance at the date of its exe- 
cution. The deed states plainly that what- 
ever right or title the vendors possess is to 
go to support the conveyance, and it is a 
settled rule that the meaning of a deed is to be 
decided by the langnage used interpreted in its 
natural sense. From this wholesome rule 
their Lordships see no reason for departing i in 
the present case. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be allowed and thatthe judgment -of the 
Court of Appeal ahould be set aside, with 
costa, and the judgment of the Judge of 
first instance restored. The respondents 
will pay the costs of this appeal. 

- Appea} allowed. 
Solicitors for the Appellant:—Mesars 
Barrow, Rogers & Newt. - 

Solicitors for the Respondent : 

Burton, Yeates & Hort. 


Messrs. 





PRIVY COUNCIL. 
APPWAL FROM THR UALOUTTA Hien OoorrT, 
May 11, 1914. 
Presené:—Lord Dunedin, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
PETER OHARLES ERNEST PAUL 
AND ANOTHWR—APPHLLANTS 
VOOTELE 
WILLIAM ROBSON AND ornmRS— 
RESPONDENTS. 
Basement -Laght—Injrmgomint Nusia -Appeal 
s —Queastion of law, 

The easement acquired by encient lights is not 
‘measured by the amount of light enjoyed during the 
period of prescription, and there is no infringement of 
gach casement unless that which is done amounts ton 
nuisande. In other words, the owner of the dominant 
‘tenement is entitled to the uninterrupted access 
through his ancient windows of e quantity, of light the 
measure of which is what {a required for the ordinary 
purposes of inhabitancy or business of the tenement 
sodording to the ordinary notions of mankind. . The 
single question in these cases is whether the obate: 
tion complained of ia a nuisance. 

Ootls ¥. Home and Colonial Stores, ltd 
oe) A. O. 17h 73 L. J. Oh. 484 53 W. R. 30; 90 
T. 687; 20 T. L. R: 475, approved and followed. 
Tally Kme, (1807) AL O. L 76 L.J. Oh. 1; 95.1. 

T. 666; 23 T. L. R. 1618. J. 11, explained. 

The question whether in determining the infringe- 
ment of certain legal rights the lower Courts have 
applied the correct test, 14 a pure question of law. ~- 

Appeal froma judgment and decree of the Oal- 
cutte High Oonrt, dated August Ist 1911, onan. 
appeal from a judgment and decree‘of the 
same Court in its Ordinary Original Jurisdiction 
dated: Maroh 29th, 1911, -0 
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‘ FAOTS of the case are sufficiently set 
forth in their Lordships’ judgment and in the 
judgment of the High Oourt reported in 12 
Ind. Cas. 60. ii 
Measrs. Upjohn, K. O., and Hudson, K. O., 
with them Mr. Vernon, for the Appellants, con- 
tended that the evidence proved that the 
respondente’ new buildings caused a nuisance 
or illegal obstruction to the appellante’ an- 
cient windows. The appellants’ premises had, 
in consequence, been rendered to a substantial 
degree less fit for the purpose of business or 
occupation, and been sensibly interfered 
with according to the ordinary notions of 
mankind in point of affording comfort and 
convenience. The question whether sufficient 
light was left for the purposes of a dwell- 
ing house and place of business was not 
“the test to be applied in order to ascertain 


whether the respondents’ building constituted. 


` 


an actionable nuisance. 

Reference was made to Colls v. Home 
& Colonial Stores, Idd. (1) and Jolly v. 
Kine (2). : 
| Messrs. DeGruyther, K. O., and Dunne ap- 
peared for the respondents but were not 
called on. 

Loen Moutton.—The action in which the pre- 
sentappeal is brought isan action in which the 
appellants sued the respondents for infringe- 
ment of certain rights of light possessed by 
them in connection with premises known as 
7 Esplanade, Hast, Caloutta,-of which they 
owned the freehold. The rospondenta had 
erected a building known as 8, Esplanade, 
East, Calcutta, lying to the eastof the 
appellants’ premises, and so situated that the 
western walls of the respondents’ buildings 
were parallel to and at a distance of 17 
feet from the eastern wall of the appellants’ 
“building. The ground on which the respond- 
ents’ building was erected had for more 
then twenty years previously been occupied 
by much lower buildings, and it is conceded 
that the appellants had acquired rights of 
light thereby for the windows on the east 
side of their premises. The new buildings of 
the respondents greatly exceed in height the 
former buildings upon the site and decreased 
the amount of light coming to the eastern 
windows of the appellants, and it is in 


(1) (1904) A. O. 178; 78 L. J. Ob. 484, 53 W. RB. 

60 L. T. 687; 20 T. L. R. 475. 

(2) (1907) Å. O. 1; 76 L. J. Oh. l; 98 L. T. 656 23 
T, L. B. 4 Š1 B. J. 11. : 


respect ef this interferenoe with the acooss of 
light to their windows that the appellanta 
brought the action. i 

The action came on for trial with witnesses 
before the Hon’ble Mr. Justice Stephen, sitting 
as a Judge of the High Court of Judicature 
at Fort William in Bengal, in ite ordinary 
civil jurisdiction, and on the 29th day of 
March 1911 he gave judgment dismissing the 
action. An appeal was brought from that 
judgment to the High Court of Judicature at 
Fort William in Bengal in ita appellate 
jurisdiction, and on the Ist day of August 
1911 judgment was delivened by that Court 
dismissing the appeal. It is from this 
judgment that the present - appeal ia 
brought. ik. 

Both in the Court of first instance and in 
the Oourt of appeal the facts of the case are 
dealt with in detail, and olear findings are 
given on all relevant points af fact. Their 
Lordships can find no material difference 
between the views taken by the two Courts 
on these points of fact, though the expres- 
sions ised may not be in all cases identical. 
Their Lordships, therefore, would feel justified 
in holding, if it were necessary, that this is a 
case of concurrent findings of fact. But in - 
truth the grounds of appeal do not relate to 
these findings of fact, but to the question 
whether the Courts below have taken the 
proper view of the legal rights of the .appel- 
lanta, and whether, accordingly, the test 
which they applied as to whether those rights 
had been infringed was the correct one. This 
is & pure questionof law, and it was admitted by 
Counsel for the appellants that it practically 
turns upon the interpretation to be given 
to the well-known decision of the House of 
Lords in the case of Cols v. Home § 
Colonial Stores, Tamated, (1) when considered 
in connection with the later decision of the 
House of Lords in Jolly v. Kine (2). 

Their Lordships do not consider that it ig 
either necessary or profitable to go into the 
history of the divergent views in respect 
of the nature and extént of righta of light 


| acquired by prescription that prevailed in 


the Courts prior to the decision in Colle’s 
oese (1). Itsuffices to say that one stream of 
authorities gave countenance to’ the view 
that by the enjoyment of light for a period 
of20 years, there could beaoquired anindefeasi- ~ 
ble right to the enjoyment ofa like gmount 
of light in the future, The conflicting 
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btream of authorities countenanced the view 
that nothing constituted an infringement of 
rights of light which did not amount to an 
actionable nuisance, 80 that the amplitude 
of previous enjoyment was no Measure of 
the rights acquired thereby. This conflict 
of views was fully recognised by the noble 
Lords who took part in the decision of (olls’s 
caso, (1) and there can be no doubt that 
it was their intention to decide between 
them, and to lay down that law in such 8 
manner as to prevent uncertainty in the 
future. f 

Mr. Justice Stephen takes, as expressing 
the law laid down by this decision, the 
following quotation from the opinion of Lord 
Davey in that case:— 


“The owner . . of the dominant 
tenoment is entitled to the uninterrupted 
access through his ancient windows of a 
quantity of light, the measure of which is 
what is required for the ordinary purposes 
of inhabitancy or business of the tenement 
aocording to the ordinary notions of mankind 

. , . . The single question in these 
oases is still what it was in the days of Lord 
Hardwicke and Lord: Eldon—whether the 
obstruction complained of is & nuisance.” 

And the Court of Appeal, although they 
do not so directly base their judgment on 
the above passage in Lord Davey’s opinion, 
appear totheir Lordships to have substan- 
tially taken the same test. But in their 
Lordships’ opinion it is not necessary to 
examine minutely the verbal differences bet- 
ween the expréssions used inthe Court of 
appeal and by the Judge of first instance. 
They accept in full the finding, in fact of the 
Judge of first instance, and they are of 
opinion that he has consistently applied to 
them the legal test above formulated. The 
8nly question, therefore, is whether it acen- 
rately formulates the law on the subject. 

It is evident on reading the opinion 
of Lord Davey that he intended the 
passage to be a precise formulation of the 
' rights ofa dominant, tenement in respect of 
ancient lights, and hia opinion was formally 


there is no infringement unless that which 
is done amounts to a nuisance. It has been 
suggested that a different view is to be found 
in the opinions of Lord Macnaghten and Lord 
Lindley, but although there are passages in 
these opinions which might, if they stood 
alone, indicate that those noble Lorda con- 
sidered that to some extent the amount of . 
light enjoyed in the past might influence 
the right acquired for the future, there is no 
reason to think there was any intention on 
the part of those noble Lords to differ from 
the conclusions of their colleagues. Ib must 
be taken, therefore, that the House of Lords 
adopted the formulation of thelaw given by” 
Lord Davey as above mentioned, 


But if any doubt remained on the point it 
is,in their Lordships’ opinion, set at rest by a 
consideration of the subsequent decision of the 
House of Lords in the case of Jolly v. 
Kine (2). In that caso Mr. Justice Keke- 
wich bad found asa fact that the obstruc- 
tion amounted to a nuisance, but in the 
course of hia judgment said that the room 
affected was ‘still a well-lighted room.” He 
gave judgment for the plaintiff. On appeal 
to the Court of appeal there was a division 
of opinion among the judgea. Romer, L.J., 
held that under the decision in Colls’s case (1) 
the finding that it waa still a well-lighted room 


“was fatal to tbe plaintiffs’ claim. Vaughan 


accepted by Lord Robertson who also took © 


part in the decision. The opinion of the 
Lord Chancellor in that case is equally 
clear on the essential points that the ense- 
ment acquired by anciént lights is not 
measured by the amount of light enjoyed 
during. the period of prescription, and that 


Williams and Cozens Hardy, L.JJ., held to 
the contrary. On appeal to the House of 
Lords their Lordships were equally divided 
and accordingly the appeal was dismissed. 
But this division of opinion was not due to 
any doubt asto the law to be applied. The 
Lord Chancellor gives his opinion on the law 
as laid down in Oolls’s case (1) in the following 
words :-— 


“The right of the owner or occupier of a 
dominant tenement to light is based upon the 
principle stated by Lord Hardwicke in 1752, 
in Feishmongers Company. v. Kast > India 
Company (3), that he is not to be molested 
by what would be equivalent to a nuisance. 
He does not obtain by his easement a right to 
all the light he has enjoyed. He obtains 
a right to 80 much of it as will suffice 
for the ordinary purposes of inhabitancy or 
business according tg the ordinary notions of 
mankind, having regard to the locality and 


- 
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surroundings. That is the basis on which the 
decision of this House proceeded.” 

Lord James of Hereford concurred in the 
judgment delivered by the Lord Chancellor. 

These were the judgments of the two 
noble Lords who were in favour of dismis- 
sing the appeal. Onthe other hand Lord 
Robertson was of opinion that the appeal 
should be allowed and in his opinion says :— 

‘I adhere, as I did in Oolls’s case (1), to the 
definition given. by Lord Davey (in entire 
accordance with the judgments of the other 
noblo and learned Lords). According to that 
definition the quantity of light to which right 
is acquired in twenty years is ‘what is 
required for the ordinary purposes of inha- 
bitancy or business of the tenement’ accord- 
ing to the ordinary notions of mankind.” 

Lord Atkinson, who was the other member 
of the Court, was also in favour of allowing 
the Appeal, and referring to the decision 
in Oolls’s case (1), he says — 

“Tt would appear to me that that case 


established the principle that there must. 


be an invasion of the legal right 
of the owner of the dominant tenement 
sufficient to amount to a nuisance 


in order to give him a right of action, 
and that as long as he receives through 
the windows of his dwelling-house, or in 
the case of a particular room in his dwelling- 
house, through the windows of that room, an 
amount of light which, to use the worda of 
James, L.J., in Kelk v. Pearson (4), is 
‘sufficient according to the ordinary notions 
of mankind for the comfortable use and enjoy- 
ment’ of his dwelling-house, or of the room in 
it, as the case may be, no nuisance has as 
regards him been ocreated, and no legal 
wrong has been inflicted upon him.” 

And although he does not expressly 
repeat the well-known passage from Lord 
Davey’s opinion in Colls’s case(1), he shows by 
language which he uses that he thoroughly 
agrees with it, and says that to him it appears 
to be of general application 

In the judgment of the House of Lords 
in Jolly v. Kine (2), there is, therefore, an 
authoritative exposition of the decision in 
Ool's’s case (1), and it is established that the 
law as formulated by Lord Davey is the 
law lasid down by that” decision. It is 
somewhat remarakable, therefore, that Connsel 
for the sppéllants should have sought to 
treat the decision ip Jolly v. Kine (2) ak 


throwing some doubt upon the interpretation 
of the decision in Colls’s case (1), operating, 
if such an expression could be used, to 
weaken it in the direction of directing that 
regard should be had to the extent of pre- 
vious enjoyment of light. The only oxpla- 
nation of such a view is that the appeal 
was inthe end dismissed, inasmuch as the 
House was equally divided. But-this was 
in no way due to any difference of opinion 
as to the law, but tothe fact that the Lord 
Chancellor felt himself entitled to disregard 
the finding that the room was “still a 
well-lighted room” in the sense which those 
words would naturally convey and to hold 
them as meaning that it would have been 
considered to be well-lighted “according 
to the standard of a crowded city.” His 
Lordship was led to thisconclusion by 
passages in the evidence and the context 
of Mr. Justice Kekewich’s judgment. It 
was on this ground alone that he was in 
favour of dismissing the appeal, and, there- 
fore, the actual result in that case has 
no bearing on its effect as an authoritative 
explanation of the law laid down in Oolls’s 
case (1), 

Their Lordships are, therefore, of opinion 
that the learned Judge at the trial took the 
proper test as to whether or not there had 
been an infringement of the rights of the 
appellants and that he applied it correctly 
to the facts of the case. They are, therefore, 
of opinion that his judgment wasright and 
that the Court of appeal was right in afirm- 
ing it, and they will humbly advise His 
Majesty that the present appeal should be 
dismissed with costs. 

Appeal dismissed, 

Solicitors for Appellant: Moesars. Westbury 
Preston and Straortds. 


Solicitors for Respondents: Messrs. Wat-® ii 
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PRIVY CQUNCIL. . 
AppwaL FROM THE CaLoutra Hian Covat. 

May 18, 1914. 

Present:—Lord Moulton, Lord Parker of 

Waddington, Sir John Edge and 
Mr. Ameer Ali. 
RAGHUNATH DAS AND oruers— 
APPRLLANTS 
versus 

SUNDAR DAS KHETRI AND ANOTHRR— 
RasPoxpRNTs. 

Insolvent Debtors (Indig) Act, 1 ALG 12 Viet. 
Oh. 21), 8. 7—Orvil Procedure Code (Act XIF of 1882), 
=. 82, 248, 372—Kwecution—Property sold in esecution 
after vesting order—Sale, whether valid—Attachment, 
affect of —Notice—Lemitation, plea of, taken for the firs 
time before the Judicial Committee. 

In execution of a decree for money the decree- 
holder had the property of hia judgment-debtor at- 
tached, but before it was sold the latter applied to be 
declared an insolvent and the High Oourt passed a 

order. Upon this the former obtained from the 
Court an order for the issue atid servios on 


upon 

show cause why he should not ee a ana 
party for thejudgment-debtor, The Official Assignee 
took no action and after expiry of the time fixed for 
canse to be shown, the dearee-holder, without further 
notice to the Official Assignee, applied for and obtained 
an arder not only substituting the Official Assignee as 
a party but directing the sale to propeed. Tho 
accordingly proceeded and the dearee-holder, having 
obtained leave to bid, became the purchaser; ~ 

Held, that the sale was altogether irregular and in. 
operative inasmuch as (1) the property having 
to the Official Assignee it was wrong to allow the sale 
to proceed at all; (2) no notice under section 248 of Act 
XIV of 1882 had been given to the Official 
upon him to show cause why the decree 
not be executed against him, (8) at the time 
ent-debtor had no right, title, or 

An attachment prevents and avolds any private 
alienation, but does not invalidate an alienation by 
operation of law, such as is effected by a vesting ordor 
under the Insolvent Debtors (India) Act, 1848; and 
an order for salo, though it binds the parties, does not 
confer ttle. 


An attachment in execution of a money decree fol- 
lowed by an order for sle does not confer on the 
fudgment-oreditor any charge on the pi y. 

Sarkies v. Mussumat Bundho Base, IN. W. P. H. O. 
R. 172, referred to. 

- Doubted whether sections 32, 372 of the Civil Pro- 
cedure Code of 1882 were applicable after final decree 
In a case. NG 7 


Goodall v. Mussoorie Bank, Ld., 10 A. 97; A. W. N. 
(1887) 288, referred to. 

A notice under section 248, Civil Procedure Code, 
1882, is necessary in order that the Court should 
obtain jurisdiction to sell property by way of axecn- 
tion as ‘the legal representative of a deceased 
judgment-debtor. 


Gopal Ohunder Ohatisrjes v. Gunamoné Dasi, 20 0. 
370, referred to, 2 
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Malkarjun v. Naihari, 27 L A. 216 25 B. 887; T 
Bom. L. R. 827; 5 O. W. N. 10, distinguished. 

A plos of limitatlon which was not raised at any 
time prior to the hearmg before their Lordshipa’ 
Board and which involved a further inquiry was held 
as too late. 

Appeal from a judgment and decree of 
the Calcutta High Court, dated June 4th 1912, 
reversing those of the Subordinate Judge of 
Burdwan, dated September 8th, 1909, : 


“FAOTS are more fully stated in the 
judgment of the High Court which is re- 
ported in 15 Ind. Cas, 281. Briefly they are 
as follows:— 

Sunder Das Khetri and. Bholanath Khetri 
(the respondents) were the owners in posses- 
sion of a colliery in the District of Burdwan. 
This they granted on lease to Atul Nath Ohat- 
terji and others. A sum of Rs. 18,000 was 
raised on mortgage which sum remaining 
decree was obtathed by the 
mortgagee in January 1904. The rent and 
royalty on the output of coal becoming dne 
to the lessors, the respondents obtained a 
decree for Rs. 3,090 and on July 13th, 1904, 
applied for execution of their decrees and 
obtained an attachment of the said colliery and 
ite equipment. On September 8th, 1904, the 
lessees filed their schedule in insolvency. in 
the High Court at Calcutta which passed the . 
usual order vesting all their real and personal 
estates and effecta in the Official Assignee 
and on September 9th, 1904, filed their in- 
ventory and estate paper and entered therein 
the claims of the mortgagee and of the 
respondents. 5 


On September 10th, 1904, a copy of the 
vesting order waa filed „ho insolventa in 
the Oourt of the “inate Judge of 
Burdwan and on S.Zémber 12th, 1912, an 
order was made that.theattached property could 
not be sold in face of thé vesting order and 
staying the sale till further orders. On 
September 30th, 1904, the respondents applied 
to the Subordinate Judge that the Offcial 
Assignee should be substituted in place of 
the judgment-debtors and made a party to 
the proceedings. Notice was accordingly 
issued and served on the Official Aasignos, 
but without further proceedings the sale was 
allowed to proceed. On March 6th, 1905, the 
respondents, who had obtained leave to bid, 
bought the properties in question for 
Ra. 3,115. On May 28rd, 1905 an order was 
made by the High Court in the said In- 
solvency proceedings granting liberty to the 
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_ Official Assignee to sell the properties in 
question, which were ultimately sold by private 
treaty to a banker who sold them to the 
appellants. In consequence of the opposi- 
tion of the respondents, the appellants brought 
the suit which the Subordinate Judge of 
Burdwan decreed. The High Court reversed 
the findings of the lower Court. Appeal 
was then preferred to His Majesty in Council. 


"Messrs. DeGruyther, K.O., and Dunne, for the 
Appellants, contended | that attachment gave 
respondent no right in -or charge over the 
property which vested in the Official 
Assignee and that the further proceedings 
in. execution thereafter and the eventual 
sale were invalid and did not affect the 
rights of the Official Assignee and that 
notice was. not duly served on him. 

Reference was made to Insolvent Debtors 
Act of 1848, sections 7 and 49, Goodall v. 
Mussooris Bank Td., (1) Sarkies v. Mussummat 
Bundho, Bass (2). 

Mr, Dube, for the Respondents, contended 
that the letter of the Subordinate Judge 
giving notice of execution proceedings to 
the Official Assignee through the plaintiff, was 
duly served under-sections 75, 91 and 92 of 
the Code of Civil Procedure of 1882. 
He referred to section 244 of Civil Pro- 
cedure Code of 1882. 

[Horp Mountow: Section 244 only deals 
with jurisdiction. | 

He then referred to section 311 of Civil 
Procedure Code. 

(Mr. Ausse Aut: Has there been any 
decision on it? It does not assist yon. | 

Reference was then made to section 
270: - 

[Loro Parxer: We have been referred to 
a case which does not help us at all.) 

Tf notice was served on him he must have 
been a party. 

[Lond Movuttoy: “The salo appears to be of 
nothing. There ia no description here at all. | 

(Me. Ausar Ani. What is the suit for? 
Do they ask for setting aside the sale? | 

Their suit was for possession. If there 
was no notice under section 248, the remedy 

under section 244, 

Loro Mouvtton: We have heard all those 
pointa. Have you got any other point? ] 

[Loro Movuttow: Had your clients any 


o A. W. N. (1887) 288. 
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specific property in them by reason of 
attachment PJ) 

Under section 49 of the Insolvent Debtors’ 
Act, the Court had power. 

[Lord MovuLTON: No case is made out for 
respondent and we would not be justified in 
upholding it. ] 

[AFr. DeGruyther: There has been a fnd- 
ing in fayour of appellants, but there is no 
mention of it in respondents’ case 

Mr. DeGruyther, K. O., was not called. 
upon to reply. 

JUDGMENT. 

. Lorn Parxer oF Wapprmaton.—The 
action in which this appeal arises is an 
action for the recovery of a lease-hold. 
colliery. The plaintiffs (the present appel- 
lanta} claimed title to the property under 
the Official Assignee in the insolvency of 
the lessees. The order vesting the pro- 
perty in such Official Assignee was made 
under the Inselyent Debtors (India) Act, 
1848, on the 8th September 1904. Ab the 
date of this order the colliery had been 
attached in execution Case No. 303 of 1904, 
in which the lessees were the judgment-. 
debtors and the defendants (the present 
responderts) were the judgment-creditors, 
end an order had been obtained for the. 
sale of the interest therein of the jnudg-. 
ment-debtors. Counsel for the respondents 
admitted that attachment in execution of a. 
money decree followed by such an order for 
sale does not confer on the judgment-credi- 
tor any charge on the land [See 
Sarkies v. Musmemmat Bundho Base (2)]. 

An attachment prevents and avoids any 
private alienation, but does not invalidate 
an alienation by operation of law such as 
is effected by a vesting order under the 
Act of 1848, and an order for sale, though, 
it, binds the parties, does not confer title. 

It follows that under the order of the 
8th September 1904, the property vested 
in the Official Assignee free from any 
charge in favour of the judgment-debtora. 
The Official Assignee in due course, by 
order of the Oourt having jurisdiction in the 
insolvency, sold the .property, and the sp- 
pellants derive title through the purchaser. 
Their title is thus prima facts a good and 
valid title, but it is disputed by the res- 
pondents under the following circum 
stances. . 

On the 12th September 1904 the Judge 
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in the execution proceedings stayed the 
sale therein directed until further order. 
This was the proper and indeed the only 
thing he could do, for the judgment- 
debtors had no longer any interesta which 
could be sold. Further, if, as was no doubt 
the case, the judgment debt was inoluded 
in the schedule fled by the insolvents under 
the Act, their Lordships are of opinion 
that he was bound to stay the sale under 
section 49 of the Act. At any rate the 
execution could not proceed until the 
Official Assignee had been properly brought 
before the Conrt and an order binding on 
him had been obtained. In their Lordships’ 
opinion this could only be done by obtaining 
an order for the issne of, and by serving 
“him with, a notice under section 248 of the 
Civil Procedure’ Code of 1882, which was the 
then in force. It was suggested in argu- 
ment that he might have been made a party 
to the proceedings either under section 32 or 
under section 872 of the Code, but even if 
these sections are applicable after final 
decree, as to which there is considerable 
doubt [see Goodall v. Mursoorie Bank, Ltd. 
(1)], no proceedings seem to have been 
taken thereunder. What the judgment- 
creditors did was this: they applied to the 
Judge in the execution case for an ‘order, 
and onthe 80th September 1904, and again 
on the 8rd November, obtained an order for 
the issue and service on the Official Assignee 
of a notice calling upon him to show cause 
why he should not be substituted in the 
anit for the judgment-debtors. This was 
nota proper notice under the 248th section. - A 
notice under that section should have 
called upon the Official Assignee to 
show cause why the decree should not be 
executed against him. Had the Official 
Assignee been served with such a notice, it 
is at least probable that he would, as in 
theft Lordships’ opinion he certainly could, 
have shown good cause why the decree 
should not be executed, the property having, 
under the Act and vesting order, been 
transferred to him for the benefit of the 
creditors of the insolvant generally. It is 
possible that the notice might be upheld as 
& proper notice preliminary to adding the 
Official Assignee as a party under the 32nd 
section, if that section were applicable, but 
fm order to bind a party added under the 
$32nd-section, he haa, after being added, to 
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be served with 6 summons to appear and 
answer, and it is not’ suggested that any 
such summons was served. Similarly, it 
is not suggested that any order to carry 
on proceedings was obtained under the 


872nd asction. 


Having obtained leave in that behalf the 
respondents proceeded to serve the notice in 
question, and their Lordships will assume 
that the notice was duly served on the 
Official Assignee. The Official Assignee 
took no notice of it, possibly because he had 
no objection to being substituted as a party, 
and expected to be served with notice of 
any farther application against him. There 
is no evidence that he knew that an order 
for sale had been already made. The time 


fixed by the notice for cause to be shown 
having expired, the respondents, without 
further notice to the Official Assignee, 


applied for and obtained an order-not only 
substituting the Official Assignee as € party 
in the place of the judgment-debtors but 
directing the sale to proceed. The sale 
accordingly proceeded. There had to bea 
fresh sale proclamation by reason 
of the 291st section of the Code. 
Such proclamation is notin evidence, but 
their Lordships must presume in default 
of evidence to the contrary that the property 
offered for sale was the property ordered to 
be sold, that is to say, the right and 
interest of the judgment-debtors in the 
colliery. At the sale the respondents (the 
judgment-creditors), having obtained leave 
to bid, became the purchasers. The sale 
was confirmed by the Court on the 8th 
April 1905, and on the 25th April 1905 
the appellants obtained the usual certificate 
which refers to the right, title and 
interest of the judgment-debtors as the 
property sold. Their Lordships are of 
that this sale was altogether 
and inoperative. In the first 
place the property having passed to the 
Official Assignee it was wrong to allow the 
sale to proceed at all. The judgment- 
creditors had no charge on the land, and 
the Court could not properly give them such 
a charge at the expense of the other creditors 
of the insolvents. In the second place no 
proper steps had been taken to bring the 
Official Assignee before the Court and obtain 
an order binding on him, and accordingly 
e 
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he was not bound by anything which was 
done. In the third place the judgment- 
debtors had ‘at the time of the sale no right, 
title or interest which could be sold to 
or vested ina purchaser, and consequently 
the respondenta acquired no title to the 
property. 

| Their Lordships’ attention was called in 
this connection to the case of Malkarjun 
v. Narhari (8) but in their opinion there is 
nothing in that case which has any bearing 
upon the present appeal. As laid down in 


Gopal Ohunder Ohaiterjes v. Gunamont Dasi (A) - 


a notice under section 248 of the Code is 
necessary in order that the Oourt should 
obtain jurisdiction to sell- 
of execution as against the legal representa- 
tive of a deceased judgmentdebtor. In 
the case of Malkarjun v. Narhari (8) such a 
‘notice had been served, and the Court had de- 
termined, as it had power to do for the 
purpose of the execution proceedings, that 
the party served with the ‘notice was in 
fact the legal representative It had, there- 
fore, jurisdiction to sell, though the decision 
aB to who was the legal representative was 
erroneous. There being jurisdiction to 
sell, and the purchasers having no notice 
of any irregularity, the sale held good un- 
leas or until it were set aside by appropriate 
proceedings for the purpose. The present 


case is of a wholly different character. No 


proper notice was served under the section, 
and the respondents had full notice of, and 
indeed -were responsible for, the irregularities 
of the procedure adopted. 

The respondents suggested that with re- 
gard to certain machinery which was in- 
cluded in the sale of the colliery by the 
Official Assignee, and which was also sought 
to be recovered in this action, the statute 
of limitations was a good defence. This 
point does not appear to have been taken 
at any time prior to the hearing before their 
- Lordships’ Board. It was not one of the 
issues settled by the Court on the action, 
nor did the respondents mention it among 
their grounds of appeal from the decision 
of the Subordinate Judge. Their Lordships 
consider that it involves an inquiry as to 
the nature of the mejang to which it is 


@) 27 LA. 216 85 B. 88% 2 Bom. L. B. 827; 5 O. 
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said to be applicable, and that it is, therefore, 
too late to raise it. 

Their Lordships will humbly advise His 
Majesty that the appeal ought to be allowed 
and the decree of the High Conrt’of the 4th 
June 1912 set aside with costs, here and 
below, and. that the -judgment of the Sub- 
ordinate Judge of Burdwan of- the 8th 
September 1909 onght to be restored. 

y Appeal alowed. 

Solicitors for Appellants: Messrs. W. W. 
Boe §& Oo. 

Solicitors, for Respondents : 
Barrow, Rogers & Nevi 1. 


Messrs. 


PRIVY COUNCIL. 
APPBAL PROM THE CaLourra Hien Covrt. 
May 7, 1914. 
Present:—Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 
Rat DWARKA NATH SARKAR 
_ BAHADUR AND anoroaa—APPRLLANTS 


` verstis 
Ha MAHOMED AKBAR AND oTHeRs—. 
_ RESPONDENTS. 

Partnership—Acoounts— Production and discovery of 
all accownt books and documents relating to partnership 
—Arbitration—Agi cement to rafer to m bitration by tur- 
vinmg partners—Legal representatives of deconsed 
partnars not party—Contention pw - forward for fired 
time im appeal—P) actice. 

For the purpose of working out a pertnership decree 
each to tha action is bound to produce and 
discover all documents in his possession relating to 
the partnership. | 

Acoounts taken bya Commissioner, appointed for , 
that purpose, without production or discovery of 
parinerahip books and documents are not iti 


Sa cas tana baa entared Atanas 
with the Secrotary of State for India to construct a 
bridge. A. dispute arose between the firm and the 
Becretary of State as to the amount payable to the 
firm under the contract. The surviving partners 
agreed with the Secretary af Btate to refer the 
ede to arbitration. The legal representatives of 

the deceased partners were not parties to the refer- 
enoe A certain sum payable to the firm was 
awarded and paid and brought inid the partnership 
account. The legal representatives of the deceased 

sued the surviving rs for rocounts 
and on appeal they sona or the first time that 
they were not bound by th ment of reference 
Or award, The High Donrt wp ld the contention, 
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Held, that the contention ought to hare been re- 
jected aa Paring boen put forward et too lato a stage 

the proceeding, inaamuch as the original oontract 
with the Secretary of State was not in evidence, and 
db was possible that it might have contained a submis- 
sion binding on the legal personal re ntatives of the 
deceased partner, and even if it did not, it might have 
become binding on them by their acquiescence therein, 
or their acceptance of benefits thereunder. 

Appeal heard ew parte ‘from a judgment 
and decree of the Calcutta High Court dated 
March 21st, 1910, reversing those of the Court 
of the Subordinate Judge of Nadia, dated 
September 24th, 1907. 


FACTS are sufficiently set forth in. 


their Lordships’ judgment as well as, in the 
‘judgment of the High Court reported in 6 
Ind. Oas. 68. 
Mr. Parikh, for the Appellants. 
The Respcndent did not appear. 
JUDGMENT. 

Logo Pasxar or WaADDIKGTON.— This was 
a partnership action instituted by the legal 
personal representatives of a deceased part- 
ner against the surviving partners. By the 
decree dated 31st May 1906, as varied by 
the order of the High Oonrt dated 26th 
March 1907, it was directed that a Oom- 
missioner be appointed for the purpose of 
taking the accounts therein referred to, 
being the ususl partnership accounts. The 
Commissioner made his report on the 14th 
August 1907 and various objections to it 
were filed. On the 24th September 1907 
the Subordinate Judge overruled these 
objections and confirmed and gave relief on 
the footing of this report. The order of 
the Subordinate Judge was appealed. On 
such appeal two points were decided by 
the High Oourt. In the first place such 
Court decided that the report of the Com- 
missioner was unsatisfactory and that’ the 
` accounts as taken by him were not properly 
taken or supported by proper evidence and 
«nust be investigated afresh. In this res- 
pect, after careful consideration, their Lord- 
shipa see no reason to differ from the High 
Court. Without going into detail, it will 
suffice to say that the accounts were taken 
without production* or discovery of the 
partnership books and documents. For the 
purpose of working out a partnership decree 
each party tothe action is bound to produce 
and discover all documents in his possession 
relating tothe partnership, and an appli- 
cation by . the plaintiff in the action for 
discovery of the documenta in the possession 
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- of the present appellants appears to have been 


refused 


The second point decided by the High 
Court stands on a different footing. It 
appears that the partnership firm had in . 
1908 entered into a contract with the 
Secretary of State for India to construct a 
bridge. The bridge was completed in due 
course, but s dispute arose between the firm 
and the Secretary of State as tothe smount 
paynble to the firm under the contract. The 
surviving partners, or one of them, agreed 
with the Secretary of State that this dispute 
should be referred to the arbitrament of a 
Mr. Sanders. The legal personal represen- 
tatives of the deceased partner were not 
parties ‘to the reference. The arbitratiow 
resulted in the award of a' certain sum as 
payable to the firm, and this sum has been 
paid: and brought into the partnership 
accounts. On the appeal the legal personal. 
representatives of the deceased partner put 
forward forthe first time s contention that 
they were not bound by the agreement of 
reference or the award. The High Oourt 
upheld this contention. In their Lordships’ 
opinion the High Oourt ought to have 
rejected the contention as having been 
put forward at too late a stage in the 
proceedings. The question whether the legal 
personal representatives were bound by the 
agreement and award was not a simple 
question of law, to be decided without refer- 
ence to the facta of the case or any evidence 
which might have been available. The 
original contract with the Secretary of State 
is not in evidence, and it ia possible that it 
contained a submission binding on the legal 
personal representatives . of the deceased 
partner, Evenifit did not, and the agree- 
ment to refer was not originally binding on 
such Jegak personal representatives, it may 
have become binding on them by their 
acquiescence therein, or their acceptance of 
benefite thereunder. Fhe point not having 
been raised prior to the hearing of the 
appeal, there has been no opportunity of 
ascertaining the relevant facts. Further, 
assuming that the agreement to refer was 
not binding on the legal personal representa: 
tives, it conld hardly follow that they were 
entitled to relief on the footing that it was 
binding, but had beeh negligibly and impro- 
perly entered into. And lastly, if relief 
could be given on this footing, “why should 
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the measure of damages be the difference 
between the amount originally claimed 

` against the Secretary of State and the 
amount payable under the award, and why 
should the onus of proving that it was any 
less sum be thrown on the persons accused 
of negligent and improper’ conduct? In their 
Lordships’ opinion the decision of the High 
Court in these respecta waa erroneous. 

Under the circumstance their Lordships 
will humbly advise His Majesty to discharge 
the order appealed from, and remit the case 
to the High Court with directions that the 
Commissioner’s report and the order of the 
Subordinate Judge confirming the same be 
discharged, and the case sent back to the 
Subordinate Judge in order that the accounts 
may be taken on the basis of the order of 
8lst May 1906 as varied by the order of the 
26th March 1907, and on the footing that 
every party is bound to account to the best 
of his ability and to give full discovery of all 
documents in his possession relating to the 
matters in dispute, the costs of the appeal to 
the High Court being made costs in the 
action, and the appellants being entitled to 
their costs of this appeal. 

Oase remstted. 

Solicitor for Appellants: Mr. Edward Dal- 
gado. ‘ 
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PRIVY COUNCIL. ~ 
APPRAL FROM THA ALLAHABAD 0 
Oourr. ' 
April 24,1914. | 
Present:—Lord Moulton, Lord F 
Waddington, Sir John Edge‘and 
Musammai HIRAN BIBI AND OTHER8E— 
APPHLLANTS 
i tersus 
Musammat SOHAN BIBI—Rasprorpant. 

Hindu ompiomise—Famidy  setilement— 
Alienation by limited owner. 

A, a Hindu widow under the power to adopt given 
to her by her husband, adopted B who died in A’s 
lrfe-time leaving a widow, 0, and 6 daughter, D. On 
A's death one of her daughters sued O for the share 
of her property on the allegation that Bs adoption 
wea invalid, and a compromise was entered into with 
0 D mily challenged the compromise on 
the ground O had no power to compromise and 
thereby alienato the property in which sho bad only 
s life estate. R 

Held, that the compromise wea in no sense af the 
word an aHeagiion by s limited owner of the family 
property, but a family settlement in which sap, pariy 
took 6 share of the family property by virtue the 
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independent title which waa, to that extent, and by 
way of compromise, admitted by the other parties, 

Appeal heard ex parts from a judgment 
and decree of the Allahabad High Court, 
dated April 6th, 1911, partly affirming and 
partly reversing those of the District Judge of 
Benares, dated July 26th, 1909. 


FAOTS appear from the judgments of the 
High Oourt reported in 1 Ind. Oas. 180 and 10 
Ind. Cas. 280. 

One Babu Harish Chandra gave his wife, 
Manki Bahu power to adopt a boy which 
she did by adopting’ one Parsotam 
Das on the understanding that during 
her life-time she was to remain ab- 
solute owner of the family property. Par- 
sotam predecessed Manki Bahu on whose 
decease Bindeshri Bahu, widow of Parsotam 
came into possession of the family estate. 
One of the daughters of Harish Chandra and 
Manki Bahu, Puno Bibi, brought a suit for 
the recovery of-her share of the estate calling 
into question the adoption of Paraotam. A 
compromise was arrived at by which varions 
claimants got their respective shares. Later 
Sohan Bibi, the daughter of Parsotam and 
Bindeshri Bahu, brought a suit against her 
own mother and others who had received’ 
shares under the compromise on which the 
decree of the Oourt was passed, alleging that 
her mother had no power to come to any com- 
promise which resulted in absolute alienation 
of the family property and that at the very 
best it could not bind the reversioners. The 
District Judge of Benares decided upon up- 
holding the compromise, but on appeal to the 
High Court the findings of the lower Oourt 
were reversed. Appeal was then preferred to 
His Majesty in Council.. 

Mr. De uythe, K.O., with him Mr. Dube, 
for the Appellants, argued that the com- 
promise was fair, just and reasonable anf, 
therefore, binding on the respondent. 

This was a case of family arrangement and 
was covered by Khunnt Lal v. Kunwar 
Gobind Krishna Narain (1), and had nothing 
whatever to do with tg question of alienation 
by a limited owner without legal necessity. 

The respondent did not appear. 

JUDGMENT. 

Lorn MouLTON.—/In this case their Lord- 
ships are of opinion that the facts bring it 

(1) 10 Ind. Cas. 477, 8 A. L J. 668, 18 0.L J 878; 


“18 Bom. L E. 427,10 M. L T. 28; (1911) 2M. W, N. 


482, 21 M. L. J. 645; 33 A. 358 (P. 0); 88I. A 87 at 
p. 10% 15 O. W. N. 545. 
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within the decision of Kh Lal 
Kunwar Gobind Krishna Narain (1), in ae 
words, that the compromise in question is in 


‘no sense of the word an alienation by a 


limited owner of the family property, but a 
family settlement in which each party takes 
a share of the family property by virtue of 
the independent title which is, to that extent, 
and by way of compromise, admitted by the 
“other parties. 

, Their Lordships will accordingly humbly 
advise His Majesty that this appeal should 
be allowed, that the decree of the High Oourt 
should be set aside, that. the decree of the 
District Judge should be restored, and that 
the appellants should have their costs of 
this appeal and the costs of the suit in both 
Oourts. 

Solicitors for the Appellants: Meats, 
Barrow, Rogers and Nevill. 

Appeal allowed. 


PRIVY COUNCIL. 
APPEAL PROM THE Covet OF THE JUDIOLAL 
OOMMISBSIONER OF Upraa BURMA. 
April 27, 1914. 

Present: —Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 

NGA LU GALE—APPILLANT 


versus 
NGA PO THAN—Rssrospunr. 

Buit to edeem—Thirty years— Period of Irmitation— 
Mo: tgage—Sale—Bus den of proof. 

Where A m a certain oil-well in 1875 and 
in 1870 took a further sum on the samo seourity, and 
ix? 1906 an action was brought to redeom, the trans- 
action of 1879 boing in dispute as to whether it was a 
further mortgage or sale out and out 

‘Held, that it was proved to be s male and thatthe 
suit was farther barred by lmitation as not being 
brought within thirty years from tho date, when the 
right to redeém accrued. 

Appeal heard eè parte from a judgment 
and decrees of the Court of the Judicial 
Commissioner, Burma, dated January 10th, 
1910, reversing those of the District Court of 
Magwe, dated April 17th, 1909. 

FAOTS.—In 1875 one U Aung Baw 
mortgaged tq Naga Lu Gale a certain oil- 
well for Rs. 500 and in 1879 “a further sum 
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of Rs. 200 was advanced on the same 
security, a parabask document being pre- 
pared to record the transaction. The mort- 
gagee deepened the well at his own cost. 
In 1908 the mortgagor having died, his son, 
Nga Po Than, brought a suit to redeem 
the well. The defence was that the second 
transaction was of sale out and out. On 
Jnly 23rd, 1908, the oase was instituted in the 
Court of the Sub-Divisional Judge of Magwe 
for a decree of redemption, but subsequently 
it was discovered that the Oourt-had no juris- 
diction. Thereuponon November 23rd, 1908, 
the suit was filed inthe District Court of 
Magwe, where a preliminary issue as to 
whether the suit was maintainable in 8 
Civil Court or whether the oil-well being 
on State land it-was subject to the jurisdic- 
tion of a Revenue Court according to section 
53 of the Upper Burma Land and Revenue 
Regulation, was tried, the Court holding 
that the oil-well was not State land or an 
interest in State land. The case was then 
argued onthe meritsand the District Court dis- 
missed the suit, holding that it was the duty 


of the plaintiff to show that the second’ 


transaction wasa mortgage and not a sale. 


‘On appeal: to the Court of the Judicial 


Commiasioner it was dismissed on the ground 
that the suit was to establish an interest 
in State land, and was, therefore, not cognis- 
able by a Civil Court. The plaintiff then 
instituted proceedings in the Court of the 
Special Revenue Officer who held that oil- - 
wells were non-Stateland and, therefore, it had 
no jurisdiction. The plaintiff then applied 
to the Judicial Commissioner to review his 
decision. The application was granted and 
the appeal was argued on the merits. The 
Judicial Commissioner reyersed the judgment 
of the District Court on the ground that it 
was the duty of defendant to show that the 
mortgage was converted intoa sale by the 
subsequent transaction. Appeal was then 
preferred to His Majesty in Connell. 


Mr. Lowndes, for the Appellant, contended 
that the burden lay upon respondent to 
prove that Nga Lu Gale was in possession’ of 
the oil-well subsequently to the transaction 
of 1879 as mortgagee and that he had a 
subsisting right to redgem. 


Nga Lu Gale had held adverse possession 
for more than 12 years. The pamtbatk docn- 
ment ought to have been accepted ag 
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genuine under section 90 of the Indian Evi- 
dence Act. 

The respondent did not appear. 

JUDGMENT. 

Loro Mouttox.—Their Lordships are of 
opinion that, upon the evidence before the 
Judge at the trial, more especially the evi- 
dencé of the witnesses called for the plaintiff, 
_ it was satisfactorily established that the 
second transaction wasa sale. They are 
also of opinion that, even if the Court were 
of opinion that there was no reliable evidence 
as to the nature of the second transaction, 
so that the rights of the parties must be 
settled by the first transaction, the result of 
the action would be the same, inasmuch as 
in that case the Statute of Limitations would 
apply, because the plaintiff's right to redeem 
would have accrued more than 80 years 
before the action, 
which would take the coase out of the 
Statute. Their Lordships, therefore, agree 
with the decision of the learned Judge of 
first instance, and are of opinion that it otght 
to have been affirmed by the Judicial Com- 
missioner, and they will humbly advise His 
Majesty that the decision of the Judicial 
Commissioner should be set aside with 
costs, and the decision of the first Oourt 
‘restored. The respondent must pay the costs 
of this appeal. 


Solicitors for Appellant: 
& Son 


Appeal. allowed. 
Messrs. Arnould 


- PRIVY COUNCIL. 

APPEAL FRON THE OaLourra Hras Couer. 
February 24, 1914. 
Present:—Lord Moulton, Lord Sumner, Lord 
Parmoor, Sir John Edge and - 

Mr. Ameer Ali. 
SREEMUTTY MANOKARANI DEBI~ 

INTIFF—APPHLLANT 


tersus 
HARIPADA MITTEHR AND OTHERS— 


Daraxpsaxts—-ResPoxDants. 

Foidence (Act I of 4872)—Admission—Admission 
made by parent—Parent not authorised to make admis- 
alon—Son got deitoimg amy mlorot from parent—aAd- 
mission, whether can be used against son—Juit by 


reversioner—-Deta y— Suit within “time—Delay e 


and nothing was proved ` 


The relevancy of an admission must be determined 
by reforence to the terms of the Evidence Act. - 

Father's admission in a previous suit cannot be 
used against son in a subsequent suit if the latter does 
not derive his interest in the subject-matter of the 
subsequent suit (in which the admission is sought ' 
to be used against him) from the former, nor 
can the father be regarded as having been expressly- 
or impliedly authorised by the son to make the 
admissio 


D. 

Considerable delay in the institution of a rever- 
sioner's suit for declaration and on cannot 
prejudice the plaintiff's claim if the suitis within 
time and delay 1s reasonably explained. 


Appeal from a judgment and deues of the 


‘Calcutta High Court dated January 25th, 


1910,0n an appeal from a judgment and decree 
of the sime Court in its Ordinary 
Jurisdiction, dated March 30th, 1909. 

FAOTS appear from the following Judg- 
ment of the Oalcutta High Oonrt. 

Jenne, C. J. (Wooprorra, J., concurring).— 
This is an‘appeal in a snit brought 
for possession of No. 26, Prinsep Street. 
The plaintiffs are entitled to succeed 
unless their title can be defeated by a deed 
of the 2lst December, 1867, whereby Sree- 
mutty Manmohini Dasi, the widow of Ram 


“Bullab Bose, purported to convey the pro- 


perty in suit to one Juggoo Lall Dubey who 
has since died leaving the defendant his 
heiress at law. , 

Tho defendant has pleaded that this convey- 
ance was ‘for good, sufficient and valid con- 
sideration and because of legal necessity” 


- and that before purchasing the property 


Juggoo Lall had proper and sufficient in- 
quiries made as to the existence of debta due 
and owing by the estate of the said Ram 
Bullab Bose and satisfied himself as to the 
inability of the vendor to pay the same 
otherwise than by the sale of the above 
mentioned premises.” 


The only question is whether this plea "haa 
been established. It is to be noticed that 
Manmohini succeeds to the property as the 
heiress, not of her deceased husband, but of 
her son Loke Nathson whom it had devolved 
on his father’s death. How far this affects 
the case has not been debated before us, and 
I will, therefore, assume for the purposes 
of this appeal, that Manmohini was in as 
good a position to sell the property as if she 
had been ber husband’s heiress. To appre- 
ciate the arguments that have been advanced - 
it is necessary to mention certain dates. 
Ram Bullab Bose, the owner of the property, 
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(lied in 1857 and was succeeded by his only 
son, Loke Nath, who died in 1866 while still 
& minor. Thereupon Manmohini succeeded 
to the property as heiress toher son. Man- 
mohini died on the 26th of February 
1896 and the property devolved on the 
ered as the reversionery heirs of Lcke 


> This suit was instituted on the bih of 
February 1908. Stephen, J. has decided 
in the defendants’ favour holding that 
Manmohini sold for necessity and “that the 
purchaser was justified in believing so.” 

Though oral evidence was adduced the 
learned Judge placed no reliance on it for 
he held that it gave “very little basis for 
the defendants’ case that Manmohini sold 
this property for necessity,” and he, there- 
fore, directed his attention to the documentary 
evidence on which alone his conclusion 
rests. I accept the learned Judge’s appre- 
ciation of the oral evidence, and I, therefore, 
will, as he did, consider whether the docu- 
mentary evidence suffices to establish the 
defendants’ case. What principally impreased 
the learned Judge wasan affidavit made in 
á suit brought by one Chuna Mull against 
Manmohini which he admitted, notwith- 
standing the plaintiffs’ objection, as an ad- 
mission “regarding the parents as the guar- 
dians of the plaintiffs and so capable of 
making admissions against their interests’ 
on their behalf.” But the relevancy of an 
admission must be determined by reference to 
the terms of the Evidence Act, and I can 
find nothingin that Act which supports the 
view of the learned Judge. 


The present plaintiffs in no sence derive 
their interest in the subject-matter of the 
suit from their parents, nor can their 
parenta be regarded as having been expros- 
sly or impliedly authorized by them to make 
the admission. I, therefore, hold that the 
affidavit is not admissible i in evidence against 
the plaintiffs. 

Then what else is t}fere in the case on 
which to rest the defendanta’ claim? There 
is no proof of an entry in‘any family books 
of acoount, for none are produced. The 
pbeence of their books might, if unexplained, 
excite a certain amount of suspicion against 
the plaintiffs, but the suggestion made by 
-Pulin Behary, one of the plaintiffs, in expla- 
nation of their disappearance’ evidently im- 


pressed Stephen, J., favourably and I see no 


` reason for not devoting it. 


In the conveyance to Juggoo Lal the 
existence of two debts is no doubt asserted, but 
the authorities show that this is not 
proof, and beyond this there is no other. 
document “or which reliance has been 
placed either by Stephen, J., cr by Counsel 
before us. 

Nor is the meagreness of the evidence - 
adduced on her behalf the only difficulty in. 
the defendant’s way. : 

Jn 1857 Jadunath Mitter presented a peti- 
tion tothe Oourt for the grant to him of 
Letters of Administration to the estate and 
effects of Ram Bullab Bose during the 
minority of his cousin, Loke Neth, and in. 
that petition it ia alleged that Ram Bullab 
left Company's paper belonging to him. 
But neither in this petition nor in the accounts 
filed by Jadunath Mitter as administrator is 
there any trace of this debt. i 

Then again the petition for a certificate 
of guardianship to her son Loke Nath 
presented by Manmohini in 1866 shows 
that Ram Bullab left property including two 
money lending businesses one in Calcutta 
and the other at Sanamoye, and this agrees 
with the evidence of the defendant’s own 

itnesses, “Kedar Nath Moxumdar and 
Anundo Ohander Obhatterjeo, that Ram 
Bullab when he died wasa manof some 
means. 

Then the sale was after the death of Loke 
Nath, and more than ten yearsafter the 
death of Ram Ballab and the purchase money 


_ was only Re. 2,500. 


It is true that in the conveyance Manmohini 
is said to have been identified by her sors- 
in-law, but the suggestion on the part of 
the plaintiff is that it was the extravagance 
of one of them, Dwarka Nath, that led to- 
the gale, and it was elicited in the cross- 
examination of Kedar Nath that he was 
very extravagant and was constantly going 
to Manmohini for money, and it is 
further shown that Dwarka Nath had some- 
thing to do with the handling of the purchase 
money. ' g 

It is true that there has been considerable 
delay in the institution of this suit and this 
delay appears the greater because of the 
length of time that elapsed before the rever- 
sion fellin. But it is not us for a 
reversioner to sue during the lifo-time of - 
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the widow and in fact this suit is within 
time. The delay that has occurred since the 
widow’s death has been reasonably explained 
as attributable to the pendency of another 
suit and the Jack of means to meet the ex- 
penses of the litigation. 

The conolusion then to which I come is 
that the defendant has failed to prove the 
existence of legal necessity, nor has it been 
shown that the purchaser used reasonable 
care to ascertain the existence of such legal 
necessity or acted in good faith. The appeal, 
therefore, should, in my opinion, be allowed 
and a decree passed that the defendant do 
put the plamtiff in possession of the pro- 
perty. There must also be a decree for mesne 
profits in accordance with Order XX, rule 
12, and form 23, in Schedule D, that is to" 
Bay, an inquiry eas to mesne profits for three 
years prior to the institution of the suit 
aud also from the institution of the suit 
until delivery of posseasion or the expiration 
of three years. from the date of the decree, 
whichever event first occurs. Defendant- 
respondentto pay plaintiffs-appellants’ costs of 
suit and appeal. The costa of the inquiry 
will be reserved. 

The defendant appealed to the 
Council. 

“Mr. Upjohn, K. O., with him Mr. Dunne, 
for the Appellant, argued that the conveyance 
‘was for good and valid consideration and for 
legal necessity. The money was advanced 
after. due inquiry as to the existence of 
debts for the payment of which the property 
was disposed of. The onus of proving that 
the appellant was not the owner of the pro- 
perty lay on the respondents, which they had 
not discharged. The sale being for legal 
necessity and taking place with reasonable 
care and good faith on the part of the appel- 
lant was binding on the respondents. The 
real test was whether a widow had actual 
necessity or not and if it could be proved that 
it was so, she was capable of transferring 
valid and absolute title. 

Asdasser Ouracijes v. Peroseboys (1) and 
Oollector of Masulipatam v. Cavaly Venkata 
Narratnapah (2) were referred to. 

Mr. DeGruyther, K. O., with him Mr. Dube, 


Privy 


(1)6 M.I. A. 848; 4 W.B $i (P O.) 10 Moo. P. O. 
876; 1 Buth. P O. J 286; 1 Sar. P. O J. 5648; 14 B R. 
. B. 861 (P 0.); 1 Suth. P O. 
E. R. 681 


appeared for the Respondents, but were not 


. called upon. 


JUDGMENT. 

Lord Movttox.—Their Lordships have had 
the case on behalf of the appellant very 
fully and forcibly put before them, and their 
attention has been called to the judgment 
of the Judge at the trial, and to the judg- 
ment of the High Court in its appellate juris- 
diction. They are of opinion that the latter 
judgment, from which this appeal is brought, 
is a judgment based upon proper principles 
and upon 4 due appreciation of the evidence 
in the case, and they can see no reason 
for differing from it. They will, therefore, 
humbly advise His Majesty that the ap- 
pealJonght to be dismissed, and the appellant 
must pay the costs. 

g Appeal dismissed. 

Solicitors for the Appellants: Messrs. 
Watkins and Hunter. 

Solicitors for the Respondents: Messrs. 
W. W. Boz and Oo. i 
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CALCUTTA HIGH COURT. 
Orvit Rote No. 266 or 1914. 
April 1, 1914. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr: Justice Beachcroft. 
HEMANTA KUMAR ROY axp ANOTHRR—- 
PLAINTirrs—Pwrrrionnes 


voraus 
Tus BARANAGAR JUTE FACTORY 


Co., LD.—DSFENDASTA—OPPOSITR PARTY. 

Injunction, tempoa y— One co-ctoner building upon 
Joint property to piejudics of othe: co-ounsra—Sui for 
partition—Subdstuniial question im conti oro sy— Matn- 
tenance af status quo—High Court, interference by, for 
pretention of eee Oharto Act (24 and 25¥ ict, 
O. 104), « 16. 

Where è co-owner ina piece of land begins to” 
build upon it a house to the prejudice of the other o0- 
owner's right and the latter sues for his only remedy— 
partition, e temporary injunction should be granted, if 

ere is a substantial question in isme, to maintain 
the status quo to the necessary extent. 

Aynsley vy. Glover, 18 Eq S44 481 J. Oh. 777; 31 
L. T. 219, 88 W. R. 147; Newson v. Pender, 27 Oh. D, 
48; 62 L. T.0; 38 W. R. 248 and Jores v, Pacaya 
Rubber ard Produce Oo. La., (1911) 1K. B. 455 80 | 
L. J K. B. 155; 104 L. T. 446; 18 Manson 189, relied 
upon. ° 

Israil v, Sameet Rahman, 21 Ind Oas. 881; 19 0. L 
J. 47; 18 0. W. N. 176, referred to 


Rule against an order of the District 
Judge of 24-Pergannahs, affirming that of 
the Second Sub-Judge of that District, 


t 
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Mr. S. P. Sinha, Counsel, and Babu 
Su: endra Ohandra Sen, for the Petitioners. 

Messrs. Pugh and Gregory, Counsel, and 
Babu Manmatha Nath Mukharjee, for the 
Opposite Party. . 

JUDGMENT.—We are invited in this 
Bule to consider the propriety of an order 
. by which the District Judge, in concurrence 
with the Subordinate Judge, has refused 
an application for the grant of a tem- 
porary injunction during the pendency of 
a suit for partition of joint immoveable 
property. | 

The case for the plaintiffs is that they 
are some of the superior landlords of the 
disputed property; that the defendant 
‘ Company have obtained a permanent lease 
of a two-thirds share of the property 
(which comprises two plots) from some of 
the co-sharers of the plaintiffs; that. the 
plaintiffs have been in direct possession of 
& portion, corresponding approximately to 
one-third of the property; and that the 
defendanta, who were in occupation of the 
remainder, have commenced to dig the 
foundations for an extension of their 
factory _ house. The plaintiffs allege that 
they protested agninst the action of the 
Company and that negotiations for an 


amicable settlement have failed. They have. 


consequently been driven to sue for partition 
in order to effect a division of the two 
plots of land as between themselves on 
tho one hand, and the defendant Company 
on the other. Immediately after the in- 
stitution of this suit, the plaintiffs applied 
to the Subordinate Judge for the issue of 
a temporary injunction to restrain the de- 
fendant Company from proceeding with the 
erection of the extended factory house 
eduring - the pendency of the litigation. 
The plaintiffs allege that although the 
Oompany had notice of this application, 
they expedited the erection of the. pre- 
The application was heard by the Bub- 
ordinate Judge, who came to the conclusion 
that the injunction should be refused, as 
the Company which had arranged to erect 
valuables machinery in the new bnildings 
‘might be seriously prejudiced by delay. 
He added that any inequality in the dis- 
tribution of land at the time of partition 
might be compensated by a money pay: 
ment to the plaintifs. He further stated 


that this order was made as the defend- 


- ant Company undertook to build at their 


own risk. _ 
The plaintiffs appealed to the District. 
Judge. He agreed with the Subordinate 


Judge that, in all the circumstances of 
the case, the injunction should be refused. 
But before him it was -pointed ont by 
Coungel for the’ defendant Company that 
they could not understand -the precise 
meaning of the expressién used by the 
Subordinate Judge in his judgment, namely, 
that The defendants undertook to build 
nt theim own risk”. The District Judge 
thereupon held that the application for 
an injunction must be refused absolutely, 
‘and not conditionally upon the defendants 
undertaking to build at their own risk. 
This order we are invited to set aside at 
the instance of the plaintiffs. i 


A sketch of the locality has been - pro- 
duced before this Court; and it transpires 
from an examination of it that the 
disputed property consists of two parcels 
of land, and that the defendant Company 
have loft vacant on the roadside an area 
of 7 cottahs, 3 chsttaks approximately out 
of the total area of the two parcels, 1 
bigha, 16 cottahs and 8 chittaks. There is 


_& controversy between the parties as to 


whether the defendant Oompany haye ac- 
quired an interest, as permanent lessees, 
to the extent of two-thirds or five-sixths 
of the land. If it be assumed that tho 
case of the plaintiffs is well-founded, 
namely, that the interest of the defendant 
Company is limited. to a two-thirds share, 
it is plain that the area left vacant would 
not be sufficient to cover the share of 
the plaintiffs. In other words, upon parti- 
tion, if the plaintiffs are allotted the vacant 
portion to the south of the building in 
course of construction, they would not 
obtain the quantity of land which cor- 
. responds to their share. - 

“Tt has been urged before us on behalf 
of the plaintiffs that if the defendant 
Company are allowed to proneed with the 
erection of the bnilding, the result would 
be thet the suit for partition would be 
practically infructuous, ag the defendant _ 
Company would inevitably be placed in 
possession of the portion ocoupied by their 
building and the plaintiffs-would have to 


Vol. XXIV] 


INDIAN OASES. 


815 


WEMENTA KUMAR ROY 0. BARANAGAR JUTE FACTORY CO. LD. 


accept the area left vacant by them. It 
has been argued that the defendant Com- 
pany should not be allowed to continus 
their building operations, as it would mean 
- the determination of the partition suit at 
their pleasure and reliance has-been placed 
on the following passage from the judg- 
ment of Sir George Jessel, 
Krell v. Burrell (1): “If with notice of 
the right belonging to the plaintiff, and 
in defiance of that ‘notice, without any 
reasonable ground, and after action brought, 
the rich defendant is to be entitled to 
build up a house of enormous proportiqns, 
at an enormons ox pense, and then to say 
in effect to the Court, ‘you will injure me 
a great deal more by pulling it down than 
. you will benefit the poor man by restoring 
his right,’—of course, that simply means that 
the Court in évery case, at the instance of the 
rich man, is to compel the poor man to 
sell him his | property at a valuation, 
That would be the real resnlt of such a 
decision. * * IfI acceded to this view 
* * I should add one more to 
houmber óf instances which we have from 
the days in which the Bible was written 
until the present moment, in which the 
man of large possessions has endeavoured 
to deprive his neighbour, the man with small 
possessions, of his property, with or without 
adequate compensation”. This exposition 
of the law is applicable to cases in this 
country; Berode Ooomaree Dossee v. Soudaminey 
Dosseo (2), Dhunjibhoy Oowasji Umrigar v. 
Lisboa (8). 


On behalf of the plaintiffsr it has further 
been urged that, as laid down in Ananda 
Ohandra Sen v. Parbati Nath Sen (4) and 

jendra Narain Roy v, Purnendu Narain Roy 
(5), the remedy of the plaintiffs against 
their co-owners, or the tenants of their 
co-owners, is by partition; that they cannot 
claim relief either by way of ejectment or 
joint possession, and that if the defendant 
Qompany are left free to expedite build- 
ing operations at their choice, while the 
plaintiffs are deligently pursuing the only 


. 651 at p. 654, 47 L. J, Oh. 858; 88 L. 


cae 11 0. L. J. 188. 


M. R, in” 


“assigned, to 


the - 


remedy open to them by way ofa parti- 
tion suit, their right as co-owners would be 
essentially defeated. 

Weare clearly of opinion, upon all the 


| circumstances of the case, that an injunction 


should be granted to a limited extent. [ Israil 
v. Samset Rahman (6)]. Upon an examination 
of the plan it is fairly clear, that on 
partition the plaintiffs cannot conveniently 
be allowed any share of the plot marked 
holding No. 275. They must be limited, 
unless some very exceptional reason ia 
an allotment out of the 
plot marked holding No. 277. It is 
consequently desirable that this latter - 
holding should be retained in status quo so 
that the Court may be free hereafter to 
grant such relief as it may think proper. 
If the injunction is not granted even to 
this limited oxtent and the defendant Com- 
pany are left free to hasten the completion 
of tho extensive: building which they have 
undertaken to erect, the distribution of the 
land in the partition proceedings will no 
longer be in the-unfettered discretion of 
the Court, but will practically be in their 
hands. For, though instances are known 
in which a Court has issued a mandatory 
injunction for the demolition of buildings - 
[Dantel v. Ferguson (7), Von Joel v. Hornsey” ` 
(8)], the reluctance of a Court to take what” 
may be deemed a strong and extreme 
measure is by no means rare [ 

Oompany v. Corbett (9)]. Indeed, in this 
very case, the Oourts below have already 
expressed b preference for a considerate 
treatment of the defendant. There is a. 
substantial question in controversy between, 
the parties, and pending ita determination 
the status quo should be maintained to the 
necessary extent. Aynsley v. Glover (10); 
Newson v. Pender (11); Jones v. Pecos ` 
Rubber and Produce Oo., Ld. (12)]. 


We sêcardingiy make the Rale absolut, 


(6) 21 Ind, Cas. 861; 193. L, J. 47; 18 0. W. N. 


i (SON) 2 Ch. 2, 20 W. B. oo. 
1895) 2 Oh. T74 65 L. J. Oh. 102; 78 L T. 


(8) 2 Dr. and Bm. 855 at p. 860; 12 L.. T. 169, 18 
W. R. 1086; 62 658. 


Eng. Rep. 
so poet 644; 43 L. J. OL. 777; 31 L. T. 2190, 84 


“NAD HT Oh, Ds sê maya W R ea 
12) (1911) 1 K. B. 455; 30 L. J. K., B. 158; 104 L 
18 Manson 189, 
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discharge the orders of the Courts below, and 
as stated in the erder passed by us on the 
10th March 1914*, (which willbe deemed 
part of the judgment) grant a temporary 
ingunctien restraining the defendant Oom- 
pany from building on the holding No. 277 
fer a period of one menth (during which 
the partition suit is to be tried out). | 

We may add that a question was raised 
before us as žo the competency of this 
Court to interfere im the exercise of its 
revisional jurisdiction. We do not propose 
to consider the validity of the objection 
‘because, as pointed out in the case of Frratl v. 
Sameet Rahman (8), ib is open to the Court 
to give the necessary directions under sec- 
tion 15 of the Indian High Courte Act. 
In that case, as here, it is perfectly plain 
that the defendant Company, notwithstand- 
ing notice of the application for an 
injunction, have not only not abstained from 
butiding opere‘ions, but have, on the other 
hand, expedited the erection of their burid- 
ing, so as practically to make it extremely 
difficult, if not impossible, for the Court 
to grant an ingunction. Ina case of this 
description; it is essential that this Court 
should interfere to prevent what may, 
otherwise, place one of the litigating parties 
in an unfairly advantageous position and 
thus turn out, in the end, to be the 
cause ef an irremediable injustice to the 
other. i 

Rule made absolute, 





*Tho order referred to ie: 
. The rule is made absolute andthe order of the 
< Oourt belew discharged. We grant an injunotion 
restraining the Company from building on the plot 
marked No.27Y. This injunction will last for one month 
from this day. The records will be sent down at 
once to the Subordinate Judgo so that the case may 
be taken up for disposal and the Subordinate Judge 
erill so arrange matters that the p decree 
may be made within the period of one month, The 
Company will be at liberty to carry on building oper- 
ations on land devote holding No. 277. Tho plaintiffs 
will be at liberty ly to this Court for oontinu- 
dara alang hove they are so advised, after the 
Fie pak or tea Sie of ome month. The reason for 
order will be stated later on. There will be no 
order for costs. The petitioners in whoeo favour. the 
Tojunotion ia granted gives an undertaking to in- 
. demnify the. Company in -respect of any damage that 
might accrue to them by reason of the grant of the 
injunction if it trangpires in the end that the claim 
of the plaintHfs is unfounded.— Fd. 


: MADRAS HIGH COURT. 
ORIGINAL Orr Sum No. 358 or 1942. 
February 26, 1914. 
Present:—_Mer. Justice Båkewoll. | 
MURZA HYDER ALLI SAHIB— PLAINTITE 
— APPELLANT 


versus 
Syed HUSSAIN RAZA SAHIB AND OTHERS 
— Duran pants—RESPONDANTS. 

Court Fees Act (VII of 1870), 8.7 (ix) o, Sch. JI, Ait. 
17, ela. 8, 6-—Consoguential relief, interpretation of — 
Syst for declaration that plamtiff waa member of Com. 
mittee of Management —Oonsoquential reliaf not 
warraated by arerments m plami—fwit meapable 
of valuation—Oognisance of nifs valuation of 
relief sought, when acceptable—Madras City Oral 
Courts Act (PII of 1892), ss. 8, 9—Suits Valuation Act 
(Vil of 1897), 4. 8. 

For the purposes of the Court Fees and Suita 
Valuation Acta, the expression ‘consequential relef 
means a substantial and immediate remedy in ac- 
cordance with the title which the Oourt been 
asked to declare. 

Where the plaintiff prayed for a declaration that he 
was à duly appointed member of the Committee of 
Management of a certain charitable institution and 
also prayed for possession as consequential relief, but 
no title to possession of the properties of tho charity 
quis alleged and no prayer was or could be in. 
serted in the plaint for a declaration that the plaintiff 
was entitled to such possession: 

Held, (a) that a prayer for possession, being un 
warranted by the averments in the plaint, could noh 
be velie? ential’ upon œ dealaratory decree; 

(b) that the suit was in fact a suit for deolara tin 
merely, and fell within Article 17, olause(1«), Order VI 
of the second Schedule of the Court Fees Act; 

(c) that in either coase a fixed Court fee of Ra. 10 

was chargeable under the Act, and section 8 of the 
Suite Valuation Act did not apply; 
u (d) that the declaration in the suit only related to 
an office and not to property, and was incapable of 
valuation and was not excepted from tho provisions 
of section 8 of tho Madras City Civil Courts Act, 

For the purposes of jurisdiction, the Court is bound 
to accept the plaintiffs statement of the value of the 
relict sought by him only in oases where the state. 
ment depends upon facta which constitute tho canse of 
action alleged inthe plaintand the Court cannot 
jt without trying the -whole oase. But, where the state- 
pur is ob y a fictitious averment made for the 

urpose of ousting the jurisdiction of a Court and tts 

dalane stark is apperent from the avermenta of the plaint 

e documents recited therein, the Court will 

mok ‘permit itself to be made a party to the plaintiff s 
fraud, but should inquire whether it has j icklon. 


Mr. 0. P. Ramaswamy Iyer, for the Plaint- 
if. 
Mr. V. Visvanandha Sastri, for the Defend- 
anta... 
_JUDGMENT.—The plaint in this suid 
recites a decree of this Court jn Original 
Buit No. 392 of 1878 under which a com- 


Pa 
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mittee was constituted “to supervise the 
management and conduct of the charity 
known as the Abbasi Aushoor Khana or 
Thousand Lights” by the managers under 
the scheme provided by the decree in Origi- 
nal Suit No. 198 of 1868, and alleges that 
the plaintiff- has been validly appointed a 
member of the Committee in accordance 
with the provisions of the first mentioned 
decree; and prays for a declaration that 
the plaintiff is a duly appointed member of 
the Oommittes of Management and is 
entitled to participate with the other mem- 
bers of the Committee, that, if necessary, 
the defendants may be directed to give the 
plaintiff joint possession of the charities 
and its endowments, and for an injunction, 
pondenie lite, restraining the defendants from 
interfering with the existing management 
of the charity without the concurrence of the 
plaintiff. Paragraph 7 of the plaint 
estimates “the value of the relief for purposes 
of jurisdiction” at Rs. 3,000. Under the 
decree of 1878 the Committees can frame 
rules for the conduct and management by 


the managers of the charity and its pro-` 


perty, and settle disputes between : them, 
and they can dismiss a manager and fill 
up any vacancy, and there are provisions 
for the election of members of -ihe Oom- 
. mittee and ite President; but under the 
the decree of 1878 the managers or 
mutavallis are entitled to possession and 
' management of the properties of the charity. 
It is clear that the prayer for joint 
possession of the properties of the charity 
ia not warranted by the document upon 
which the plaintiffs claim is based, and 
has been inserted for the purpose of 
bringing this suit within the description 
contained in the Cours Fees Act, 4870, 
section 7 iv (e), namely, “suits to obtain 
a declaratory decree or order, where cen- 
sequential relief is prayed”. In a suit ef 
this kind, brought in a Court other than 
the High Court, an ad valorem feo is payable 
according to the amount at whicb the relief 
sought is valued in the plaint, which must 
contain sstatementofthisamount [Court Fees 
Act, section 7; Oivil Procedure Oode, Order 
Vu, rule t €1); and section 8 .of the 
Suits Valuation Act, 1887]. The value of 
the suit for purposes of jurisdiction is deter- 
minet by this statement. ` 

By sectids 3° of the Madras City Oivil 


Comts Act, 13892, the Oity Oonrt has 
jurisdiction to dispose of all saits of a civil 
nature not exceeding Rs. 2, 500 in value, 
with certain exceptions; but under section 16 
the High Court retains its jurisdiction in 
respect of such suits. i 
The question has arisen whether the 
jurisdiction of the ‘City Court has been 
ousted in this case by reason of the inclusion 
of the prayer for “consequential reket” and 
the yaluation by the plaintiff of the relief 
sought by him at a sum exceeding the 
pecuniary jurisdictien ef that Osurt, 


Iam ef opinion that the expression “con- 
sequential relief” means a substantial and 
immediate remedy in accordance with the title 
which the Court has been asked to declare. 
In the present case ne title to possession 
of the properties of the charity is alleged 
and no prayer. has been or conld be insexted 
in' the plains for » declaration that the 
plaintiff is entitled to such possession; and 
a decree for possession weuld not follow froma 
declaration that the plaintiff is a duly sppoint- 
ed member of the Committee. I think, there- 


fore, that a prayer for possession is not for ` 


“relief consequential’? upon a declaratory 
decree. The prayer for possession is. not 
justified by the avermenta in the body of 
the plaint, ‘and is, therefore, unnecessary and 
embarrassing and may be struck out. The 
statement as to value then becemes also 
unnecessary and may likewise be struck out. 


The suit is, in fact, merely for a declara- 
tion that the plaintif is a member of the 
Committee and falls within Article I7, clause 
IH of the second Schedule of the eurt 
Fees Act. Ih is net alleged that any 
emoluments are stteched te this office, and 
if the suit dees net come within that 
clause, it falls within clause. VI of the seme 
Article which presiden fer “every othér 
suit where it isnet peasible to estimate at 
& money value the stbject-matier in 
dispute, and which is not otherwise proyid- 
ed for by this Act.” Im either case a fred 
Court fee of Ra. 10°js chargeable under 
the Act, and section 8 of the Suita Vains- 
tion Act does not apply. It has been 
argued that the Oourt is bound #o accept 
the plaintiffs ‘statement of the ‘valne of 
the relief sought by him fer the purpose 
of jurisdiction. This is no doubt the case 
where that statement depends upon facts 
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which constitute the cause of action alleged 
in the plaint, and the Court cannot verify 


it without trying’ the whole case. .See Koh 


Pujari v. Manjaya (1). But where the state- 
ment is obviously a fictitious avarment made 
for the purpose of ousting the jurisdiction 
of a Court and its falsity is apparent from 
the averments of the plaint and the docu- 
mente recited therein, I think that the 
Oourt should not permit itself to be made 
a party to the plaintiffs fraud; but should 
inquire whether it hag jurisdiction. See 
' Lakshman Bhatker v. Babaji Bhatkar (2). 
It has also been argued that, if the suit 
be for a declaration merely, the Court may, 
for purposes of jurisdiction, have regard to the 
value of the property concerned, and decisions 
have been cited which support this argu- 
ment.—_Ganapats v, Ohathu (3) followed in 
Ibrayan Kunht v. Komamatt} Koya (4) and 
Uhtngacham Viil Sankaran Narr v.` Ohinga- 
cham Viil Gopala Menon (5). The judg- 
_ment in Ganapati v. Ohathu (8) does not 
cite any authority for this proposition, but 
where the declaration sought relates to 
land, the land itself may be said to be the subject 


matter of the suit, and then ite value will’ 


determine the jurisdiction (Madras Civil 
Oourta. Act, 1878, section 14; Madras City 
Civil Oourt Act, section 9). The plaint 
in this case does not set out the properties 
of the charity or their value, nor even 
allege that they consist of land, and the 
declaration sought -relates to an office -and 
not to property. On the other hand it has 
been held in Kunhan v. Sankara (6) that 
a suit for the removal of a Karnavan jir 
incapable of valuation and within the 
_ jurisdiction of a District Munsif, ‘and I think 
that a suit with respect to an office 
not of profit falls within the principle of that 
decision. 
è For these reasons I hold that this suit is 
for a declaration with respect to a matter 
incapable of valuation, and is not excepted 
from the provisions of section 3 of the Madras 
City Civil Courts Act, and that the City 
Court was, therefore, tompetent to try the 
suit. 
21 M. 271. 
8 B. a. 
12 M. 223, ‘ 
15 M. 501; 2M. L. J. 255. 


30 M. 18, 1 M. D. T. 412. 
14 M, 78, 


Or OO BO 


I have accordingly admitted in evidence 
the judgment in Original Suit No. 15 of 1909 
of the City Court, and the judgment of this 
Court on appeal therefrom (Exhibita I and 
II). With reference to the plea of res judicata, 
the plaintiff claims that the persons by 
whom he was appointed had power to do | 
so, they themselves having been validly 
&ppointed members of the Committee, and he, 
therefore, claims under these persons. The 
validity of the appointment of the plaintiff's 
appointors was directly and substantially in 
issue in the suit in the City Court, as appears 
from the judgments, and the decision was 
againat them. I hold that the plaintiff is 
bound by that decision and that his appoint- 
ment was invalid; and I dismiss the suit 
with costs, 
i Kuit dismissed. 


ALLAHABAD HIGH OOURT. 
MisonLLANGOUS Casa No. 64 or 1914. 
- April 28, 1914. 
Preseni:—Justice Sir P. O. Banerji, Kr. 
. PUNNA OHANDRA MUKERJI AND 
ANOTHER —PRTITIONER8—ÅPPKLLANTE 


versus 
DHONE KRISTO BISWAS AND ANOTHRER— 
OPPOSITE PARTY— RESPONDENTS. 

Civil Procedure Cods (Act F of 1998), se 22, 28— 
Tranafer by High Court from ons to ansther subordinate 
Court—Both subordinate Courts must hriva juriadiction. 

Itis only when a sult may bo brought in one or other 
of two Courta, both of whioh have jurisdiction, that an 
application may be made under sections 22 and 28 of 
the Civil Procedure Oode In order thatthe High, 
Oourt may determine in which of such Courts the 
suit should proceed. Where the jurisdiction of ons 
of the Oourta is denied, an applicition for transfer 
under tho section cannot lie. 


Application for transfer of a case from 
the Court at Benares to that at Bhagalpur.” 

Dr. S. O. Banerji, (with him Mr. Satya 
Ohandra Mukerji,) for the Appellant. 

Mr. Sital Prashad (those, for the Respondenta. 

JUDGMENT.—This is an application 
under sections 22 and 23 ‘of the Code of 
Civil Procedure, asking this Court to deter- 
mine whether the suit should proceed in the- 
Court of the Subordinate Judge of Benares, 
in which it is pending, or in-the Court of. . 
the Subordinate Judge of .Bhagalpur which. 
is subordinate to the High Oourtat Caloutta. 
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In the seventh paragraph of the ap- 
plication it is stated that the petitioners 
had taken an objection in the Court below 
to the effect that the Court has no jurisdic- 
tion to try the suit. This being so, the 


application cannot be maintained. It is 


only when-a suit may be brought in one 
or other of two Courts, both of which 
have jurisdiction, that an application may 
bs vmade in order that this Oourt may 
determine in which of such Oourtsa the 
suit should proceed. As the jurisdiction of 
the Benares Court is denied the applica- 
tion cannot be sustained. I accordingly 
reject it with costs, which will include 


Rs. 82 as Vakil’s fee. 
(5) 14 M. 78, : 


CALOUTTA HIGH COURT. 
Bzoowp CiviL Apreat No 1789 or 1911. 
“December 22, 1918. 
‘Prasent:—Justice Sir Asutosh Mookerjeo 
Kr., and Mr. Justico Beachcroft. 
JAFAR AHMED AND OTHER8—DRFRNDANTS 
Sha eer 


Maharaja BIRENDRA KISHORE 
MANIKYA BAHADAR —Ptaintirr— 
RESPONDENT. 

Title—Long possession «without payment of rent— 
Inference of rent-free titls—Limitation—Tant. 

Long possession without payment of rent may 
justify te of a particular case, 
erence of rent-free title. 

Bissonath Korulla v. Brojo Mohun OAucksrbutty, 
+ 10 W.R. 8l; 1 B. L. R. 8. N. ii and Radha Gobind Does 
` y. Prokash Chunder Doss, 14 W. R. 108, followed. 

Where a tank has been inthe occupation of the 
defendanta and their for more than 
half acontury, and it is called after the original 
holder who ved about a century ago and excavated 
the tank, and rent has never been olafmed ar 
realised in respect of the property. 

Held, thet a proper inference may be drawn 
that the defendants hold under a rent-free title; 

Held also, that, as the plaintiff treats the defend- 
ants as trespassors and they on their part set up 
atitle by adverse possession and olaim to hold the 
property rent-free and repudiate thoir habilty to pay 
ront to the plaintiff, the latter's suit for assesament 
of rent is barred by limitation. 


Appeal from the decree of the Officiating 
Sub-Judge of Noakhali, dated March 29th 
1911, reveraing that of the first Munsif of 
Feni dated July 26th 1910, 
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Moulvi Nuruddin Ahmad.and Babu 
Kumar Shankar Roy, for the Appellants. 

Babus Dwarka Nath Chakravarty and 
Birendra Ohandra Das, for the Respondent. 

JUDGMENT.—tThis is an eppeal by the 
defendants in a suit for assessment of rent. 
The case for the plaintiff is that the de- 
fendanta are his tenanta in respect of same 
lands, that they have, without his consent 
and without. any arrangement for payr enb 
of rent, unlawfully taken possession of’ the 
disputed Iand, and that although they have 
been repeatedly asked in recent years to 
arrange for the payment of rent they have 
taken no heed. The defendanta set up a — 


rent-free grant, on the allegation that the 


tank in dispute was excavated by their 
predecessors more than a century ago and. 
that they have been in possession since 
then without payment of rent. They plead 
in the alternative that if their rent-free 
grant is not established, the right of the 
plaintiff to claim assessment of rent haa 
been extinguished by adverse possession for 
more than twelve years on their part. The” 
Oourt of firat instance found upon the 
evidence that the defendants had beon in 
possession without payment of rent for 5 
long series of years and that the circum- 
stances were such. as-to justify an inference 
that they held under a rent-free grant. In 
this view the Court disallowed the claim 
for assesament of rent. Upon appeal the 
Subordinate Judge has reversed that deci- 
sion. He has laid it down as a proposition 
of law that mere length of possession 
cannot raise a presumption that the defend- 
ants held undera rent-free title. In this. 
view he has made a decree in favour of the 
plaintiff for rent at a fair and reasonable 


‘rate. 


The defendants have now appealed to this 
Court, and have contended that the Subordi- 
nate Judge has not appreciated thé real 
question in controversy. In our opinion, 
there is much force in this contention. The 
question in controversy is not whether 
from mere length of posession a presump- 
tion of rent-free title can be legitimately 
made, but whether from long possession 
without payment of rent the inference may 
properly be- drawn that the defendants hold 
under a rent-free title. It has been repeated- 
ly laid down that long possession without 
payment of rent may justify, in the ciroum- 


- 
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stances ofa particular case, an inference of 
rent-free title: Biesonath- Komilla v. Brojo 
Mohun Ohucherbutty (1) Radha Gobind Doss v. 
Prokash Ohunder Pos- (2). In the case 
before us it has been pointed ont that in 
1888 the property was sold in execution of a 
decree for money. Execution had been 
taken out against the grandsons’ of the 
origina? holder who, it is alleged, excavated 
the tank, which is still called after his 
name by the people of the locality. Poa- 
session was delrvered to the purchaser in 
the folowing year, and in 1870 he conveyed 
the property to the predeceasor-in-interest of 
tho present defendants. Ftis not disputed 
that rent has never been realised, indeed, has 
never even been claimed, tilt quite recently, 
in respect of this land. It is not shewn 
that the land}was at ang time rent-paymg. 
But it haa been suggested in this Court that 
as the surrounding lands are rent-paying, 
the inference may be drawn that the dis- 
puted land also beara a similar character. 
The deseription of the land in the execution 
proceedings, however, goes to indicate that 
thera ia rent-free land dn one side of the 
disputed property. We have thus the taste 
thas the tank has been in occupation of 
the defendants and their predecessors for 
mere than balé a century, that id is 
called after the original holder whe lived 
about a century ago and, as tradition has 
it, excavated the tank, and that rent has 
never been claimed or reaksed in respect 
of the property. Under these circumstances 
the proper inference to be drawn is that the 
defendants hold under a rent-free title. But 
even if the defendants were not able to 
establiah 8 rent-free title, the claim ofthe plaint- 
iff wonld be obviously barred by lmiation. 
The plaintiff treats the defendants as trespas- 
sers, ang they, on their part, set up a title by 
adverse pesseasion. They have never paid 
rent, they have always claimed to hold the. 


' preperty reni free, and have repudiated their 


jisbility to pay rent to the plaintiff. Which- 
ever view of the case is takoe, the claim of 
the plaintiff cannot’ be sustained. 

Fhe result ia that this sppeal is allowed, 
the decree of the lower Court set aside 
and the smit dismissed with oesie m al} the 
Courts. ° 


: 


A allowed, 
10 W. B. GŁ 1 B. L. B. 8. N. «. 
14 W. E, 106, 
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MADRAS HIGH COURT. 

Civit Arrar No. 153 or 1972. 
February ‘9, #914. 
Present:—Mr. Fastice Sankaran Nair and 
Mr. Justice Ayling. 
MUTRUSAMI CHETTY—Appathana 


versus 
CHUNAMMAL— RESPONDENT. 

Hindu Loawo—Sarvicorahip—Attachment before judg- 
ment—Prooludes title by survivorship on death of judg- 
ment-debtor oocurring after attachsment—decree, 

An attachment followed by a docree prectudes the 
socrual of the title by in the event 
of the death of the judgment-debtos after 
eee and decree but before the order for 

8. 

Appeal from the order of the District 
Court of Ohingleput in Appeal Suit No. 
488 of 1911, preferred against that of 
the Court of the District Munsif of Tiruvellor 
in Miscellaneous Petition No. 255 of 1911 (in 
Original Suit No. 641 of 1899.) 

Moasrs. T. R. Ramachandra Atyarand T. R 
Krishnaswams Atyar, for the Appellant, 

Mr. B. Govinda Nabtar, for the Respondent. 

JODGMENT.—It bas been repeatedly 
decided by this Court, that attachment alone 
without an order for sale precludes the accrual 
of the title by survivorship in the event of 
the death of the judgment-debtor after attach- 
ment and before the order for sale: Batlur 
Krishna Rau w. DLaksimana Shanbhoguse (1). 
It is true that an attachment before judg- 
ment has been declared not to have that effect 
in the event of the judgment-debior dying 
before decree: Ramanayya w. Rangappayya 
(2). "Fhe reason is that the attachment 
before judgment is onby intended to protect 
the property from alienation. But when 
a docree is passed subsequently ib is mn- 
necessary to attach the property again and 
the prier attachment renders the property 
available for sale in execution. An attach- 
ment followed by a decree, therefore, precludes 
the accrual of the vith by survivorship for 
the same reasons as an attachment after the 
decree. For these reasons we reverse the 
orders of the Courta below, direct the 
Munsi¥ to restore the appkcation to his 
file and pass fresh orders. The appelant 
is entitled to his costa in thia and the 
lower Appellate Court. The costs in the 
Court of first instance will be provided for 
in the final order. 

A Order reversed, 
> 4 H. 302 a8 p. 367. - 
2) 17 M. 144 at p. 145. 
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LOWER BURMA OHIEF COURT. 
FULL BENCH. 
Oruna REFEBANOR No. 80 or 1918. 
January 2, 1914. 
Present:——Sir H. 8. Harimoll, Kr., Offg. Chief 
Judge, Mr. Justice Twomey, 
Mr. Justice Parlett, Mr. Justice Young, 
Mr. Justice Robinson and 
Mr. Justice Ormond. 
TI YA AND orHers—AcovseD 


~ DErsUus 
`~ EMPEROR—Opposrrs PABTY. 

Burma Gambling Act (I of 1899), a. '1—Prerum ption 
—Oriminal Procedure Code (Act F of 1808), s. 108— 
Witnesses to seorch—“ Respectable inhabitants,” meaning 
of. 

Per Parilett, Young and Ormond, JJ, (Harino, Offg. 
0. J., and Robinson, J., dissenting).—Ward-headmen in 
towns than Rangoon are competent witnossea 
of searches under section 103, Oriminal Procedure 
Code. >` g 


Per Young, J.—It iu beyond the province of the 

clary to construe the word ‘ ble” in seo- 
Procedure Code, as meaning “res- 
pootable and independent or unconnected ` with the 
Polos.” 


Emperor v. Kwe Haw, 4 L. B. R. 218 (F. B); 14 
Bur. L. B 81; 7 Or. L. J. 470; Paw Ya v. Hmperor, U. 
B. É. (1008), 2nd Quarter, Gambling, p. 1; 8 Or. L. 
J. 418; Emperor v. Kan Haw, 10 Ind. Cas, 796; 4 Bur 
L.T. 9 A R . Goold, 79 
s d. 
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} FACTS appear from Twomey J.’s follow- 
ing 
ORDER OF REFERENCE TO THE 
FULL BENOH. 


The ruling Ah Shee (Ah Tuck) v. Emperor 
(1) was followed by a majority of the Full 
Bench in Emperor v. Kwe Haw (2). But 
both these cases related to ward-headmen in 
Rangoon only (where the head-men are 
appointed by the Commissioner of Police) 
and not to ward-headmen in other towns 
(where the Deputy Commissioner is the 
appointing authority). The question whether 


the 
f 8 L.B.R. 220; 12 Bur. È. R. 248; 4 Or. L. J. 890. 
3) 4L, B. R. 213; 14 Bur. L. R, 81, 7 Or. L. J. 479. 
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ward-headmen in towns other than- 


~ gal 


Rangoon are competent witnesses of searches 
under section 108, Criminal Procedure Code, 
was specifically raised in ‘a later unreported 
cass Emperor v. Kan Haw (3), (Criminal 
Appeal by the Local Government No. 252. 
of 1910), and was considered by a Full 
Bench of this Court. The case was decided 
partly on other grounds. The Bench con- 
sisted of four Judges and they were equally 
divided on the question whether / the. ward- 
headmen outside Rangoon could be regarded 
as competent witnesses of searches. 

It is desirable that the existing uncertainty 
on this point should be ended and, I think, 
it. should. again be referred to a Full 
Bench. I; therefore, refer it under section 
11 of the Lower Burma Oourta Act, ~ : 

The gambling in this case sappears- to 
have been on a petty scale and the fines 
are, I think, excessivo for a first offence. . 
The expediency of reducing the fines will be 
considered (if necessary) when the dovision 
of the Full Bench is received. 

Mr. Eggar, for the Crown. 

OPINION OF THE FULL BENOH. 

Paniatt, J.—The question referred has 
arisen, as it arose in all the reported 
decisions which have been quoted, in oe 
gambling casein consequence of the strong 
presumption which section 7 of the Burma 
Gambling Act of 1899 compels to be 
drawn. That Act permits, on the receipt 
of certain information, s search warrant to 
be issued to a Police officer of a prescribed 
standing; it directa the search to be made in 
accordance with the provisions of section 
108, Oriminal Procedure Code, and if at 
that search instrumenta of gaming are found, 
it compels the Court to presume until the 
contrary is proved that the house or place 
searched is usedas acommon gaming house 
and that the persons found therein are 
guilty of an offence under section 11 of, 
the Act. It is noticeable that the law 
against common gaming houses -in other 
provinces is less stringently worded than 
in the Burma Gambling Act; for instance, 
the Oalcutta Police Aot (Bengal Act IV of 
1886), the Bengal Public Gambling Act 
(Bengal Act IL ^af 1867), the Bombay 
Prevention of Gambling Act (Bombay Act 
IV of 1887) and the Madras City Police 
Act (Madras Act III of 1888) use wording 
Pa 10 Ind. Oas. 706; 4 Bur. L, 7. 91 12 Or, L.J, 
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similar to that of-the Publio Gambling 
Act (Act II of 1867), namely, that the 
finding of cards, etc., at the search should 
be evidence, until the contrary is made to 
appear, that the place is used as a common 
gaming house and that the persons found 
therein were present .for the purpose of 
gaming. : None of them provides that the 
searches should be made in accordance 
with section 108, Criminal Procedure Oode, 
and it was not until Bengal Act, II of 
1910, was passed that the Oaloutta Police 
Act waa amended in thia sense. It is, 
herefore, not surprising that the question 
should apparently have never arisen in 
other provinoes. Even if persons are there 
appointed to positions analogous to that of 
ward-headmon in Burma, such headmen are 
appointed as’ being respectable inhabitanta 
. of the locality, and I think very strong and 
clear reasons are needed for holding that 
they do not fall into the category of per- 
sons competent to witness searches. I 
doubt if it would have occurred to any one 
to question their competency had it not 
been for the presumption created by section 
7 of the Burma Gambling Act. Though at 
first sight ‘that presumption taken by itself 
might appear almost œa violent one, the 
reason for it becomes clearer on A considere- 
tion of local habits and conditions, of the 
object of the Act and of its earlier pro- 
visions. When enacting the conditions under 
which the presumption should arise the 
legislature had before them these considera- 
tions and they deliberately added compli- 
anée with section 108 of the Oriminal 
Procedure Oode in respect tothe search as 
one of those conditions. They also had 
before. them the duties imposed on ward- 
headmen by the Lower Burma Towns Act 
of 1892 which for the purposes of this case. 
y be taken to be identical with thoes 
imposed by the Burma Towns Act of 1907. 
It would have bean easy to make the 
provisions as to the search still more 
stringent had that been their intention, 
and unless such intention is clearly indicated 
or must necessarily be implied, I think the 
Court would be going on beyond its pro- 
vince of interpreting in ‘introducing further 
restrictions. Still more do I think that this 
would be the case when the result of such 
restrictions is not merely to require the 
fulfilment of further conditions before the 
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presumption under the Burma Gambling Act 
can arise but to add very important qualifi- 
cations to the provisions of section 108, 
Oriminal Procedure Code, applicable to all 
searches under the Code, for which I- think 
there is no sufficient warrant insny part of 
that Code. The duties of a ward-headman, 
though principally of other natures, include 
that of taking measures for the prevention 
and detection of certain forms of crime in 
his ward, but his duties are limited to 
heinous offences and it cannot be supposed 
that the Local Government would sanction 
their extension to any but serious crimes. 
In this respect his obligations are even less 
than those imposed on every owner or 
occupier of land by section 45, Indian 
Penal Code, yet the legislature did not 
declare ‘these obligations to disqualify such 
persons from witnessing searches under 
section 103. If a ward-headman becomes 
disqualified because of his obligations under 
certain circumstances to assist the Police, 
any inhabitant.of his ward whom he requires 
to assist him might be held equally qis- 
qualified as being his assistant, and in the 
event of a general requisition it might become 
almost impossible. to conduct a search in 
the ward st all. There are no means of 


— compelling any private person to witness a 


search and ifthe Police are not allowed to 
utilise the services of men whose duty it 
is to assist them and who from their status 
are most likely to act honestly and straight- 
forwardly, they might be tempted to fall 
back upon persons, who are ready to do 
their bidding; and I think it may fairly be 
said that at any rate that was not the 
intention of the legislature. A rule excluding 
ward-headmen in, towns from witnessing 
searches would, I think, have to be extended 
logically to headmen-in villagea; the neces- 
sity or the desirability of so doing has, so 
far as I know, never been suggested and 
I would note that ward-headmen appear to 
be less directly under the control of the 
executive authorities than are village head- 
men. In my opinion the Oriminal Procedure 
Code contains nothing from which it can 
be inferred that the legislature intended to 
exclude persons in the position of ward- 
headmen from the category of respectable 
inhabitants for the purposes of section 108, 
and that the subsequent enactment of the 
provisions of the’ Burma Gambling Act 
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“regarding the presumption which arises in 
‘certain circumstances after such a search 
does not warrant the Court in so inter- 
preting the language of the Oriminal 
‘Procedure Oode asin reality to modify its 
provisions. In my opinion a person who is 
appointed to be a ward-headman ina town 
other than in Rangoon is not marely by 
‘reason of such appointment incompetent to 
witness a search under section 108, Criminal 
Procedure Code. 

Youxc, J—The question referred to is 
whether ward-headmen ontside Rangoon can 
be regarded as competent witnesses of 
searches under section 108, Criminal Pro- 
cedure Code. The question was raised in 8 
gambling case and is of peculiar importance 
in cases of this nature, inasmuch as the 
Gambling Act raises certain presumptions 
against the accused if the search is pro- 
perly oonducted. The arguments before 
us were also directed towards the provisions 
of this Actand I, therefore, propose to deal 
mainly with searches made under this Act. 
Section 6 of the Gambling Act provides that 
all searches shall be made in accordance 
with the provisions of section 103, Oriminal 
‘Procedure Code, and section 7 of the 
Gambling Act provides that when any 
instruments of gaming aro found in any 
house, etc. entered under the provisions of 
section 6 or about the person of any of 
those who are found therein, it shall be 
presumed until the contrary is proved that 
such house, ete., is used as a common gaming 
house and that the persons found therein 
- were then present for the purpose of 
gaming although no play was actually seen. 
Section 108 of the Criminal Procedure Oode 
provides that the search shall be made in 
the presence of two or more respectable 
inhabitants of the locality. In the Full 
Bench case of Emperor v. Kwe Hato(2), heard 
before Sir O. Fox, O. J., Mr. Jastico Irwin 
and Mr. Justico Hartnoll, it was held by 
Fox, O. J., and Hartnoll, J., Irwin, J. dissent- 
ing, that ward-headmen in Rangoon being 
appointed by the Oommissioner of Police 
and having certain Police duties to per- 
form did not fall within the class of per- 
sons whom the Legislature intended to be 
called as witneases to searches under this sec- 
tion. In Paw Ya v. King-Pmperor(4), Twomey, 


; Ou B. R. (1908), 2nd Quarter, Gambling, p. 1; 8 
Or, La J. 41, 
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J.O., declined to follow this ruling so far 
as Upper Burma was concerned, and in 
the Full Bench of Emperor v. Kan Haw (8), 
as Judge of this Court, dissented in con- 
junction ' with Mr. Justice Ormond from 
Sir Charles For, O.J., and Mr. Justice Hartnoll 
who held that the principle enunciated in 
Emperor v. Kwe Haw (2) should be extend- 
ed so as to exclude all ward-headmen and 
block elders throughout Lower Burma from 
the category of competent witnesses of these 
searches, The appeal, however, was ultimately 
decided on other grounds. The question, how- 
ever, has now been referred by the same learned 
Judge tos Full Bench of this Court for final 
decision. We see, therefore, that ont of the 
three Judges who have had ačtual experi- 
ence of the working of this provision of the 
law on the executive side, one Mr. Justice 
Irwin declined to hold thata ward-headman 
even in Rangoon was not till the contrary 
was proved a respectable inhabitant within 
the meaning of section 108, Criminal Pro- 
cedure Oode, and expressed the opinion that 
to extend the exclusion to village headmen 
would be not only absurd but detrimental 
to village administration. He declined on 
the ground that the case was not before him 
to consider whether the presumption would 
be forfeited if the Police officer conducting 
the search called in two fellow- 
policemen to witness it, a point on which 
Sir Charles Fox had relied as showing that 
at any rate some limitation must be placed on 
the term “respectable inhabitant.” Twomey, 
J., while agreeing with Sir Charles Fox 
that the employment of two policemen as 
witnesses would forfeit the presumption and, 
therefore, agreeing that the Court was 
competent to interpret the wide expression 
“respectable inhabitant,” also agreed in 
Emperor v. Kan Haw (8) with Irwin, J., that 
the ruling in Emperor v. Kæ Haw (2) undujy 
restricted the meaning of the words “respect- 
able inhabitants”, though he did not go so far 
as to characterize the proposition aa abeurd and 
detrimental. There is, therefore, a majority 
of learned Judges with actnal experience of 
ward-headmen in favdar of retaining thom. 
This may be an accident, but when we find 
itlaid down by, Lord Mersey in Thompaon v 

Goold (5) that “it isa strong thipg to read 
into an Act of Parliament words which are 


(5) T9 L. J. K. B. 605 (1910) A. O. 400; 108 L. 
81; 648, J, 680; 26 T. L 
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‘not there and in the abeence of clear neces- 
sity it-is a wrong thing to do,” it is -an 
element that has to be considered by the 
Court. In oneof the two cases cited by 
Sir Charles Fox on this point, namely, that 
of Ourt’s v. Stovnin (6), the necessity was 
contained within the four corners of the Act 
and was clear. Section 65 of the County 
Courts . Act, 1888, had. provided that 
“where in any action of contract brought in 
the High Oourt the claim indorsed on the 
writ does not exceed one hundred. pounds 
it shall be lawful for either party.... ...... sto 
apply to a Judge of the High Oourt at 
Chambers to order such action to be tried in 
any Court in which the action might have been 
commenced’. But as the jurisdiction of the 
County Courts was limited to claims not 
exceeding £50 it followed that the 
“action could not have been commenced in any 
County Court and the J udges, therefore, read 
into the section the words “if the amount 
claimed, had been such that it could have 
been commenced in a County Court”. Here 
it is admitted that it is impossible to predi- 
cate of the class in question that itis not 
prima fame respectable, but it is contended 
that the Legislature must have meant as an 
additional qualification that the witnesses 
must not only be respectable but unconnected 
with the Police. This may or may not be an 
improvement on the law aa it stands, but I am 
unable to hold that it isan addition neces- 
. sary inthe sense laid down in Ourtis v. 
Stovin (6), ut res. magis valsat quam persat, 
Nor do I understand that the learned Judges 
who are in favour of the proposed construc- 
tion would go so far as to say the addition 
was necessary in the above sense. Sir 
Oharles Fox in Emperor v. Kwe Haw (2) 
argued that some limitation was necessary 
go asto exclude one policeman calling two 
others and that, therefore, it was permissible 
and desirable to carry out the intentions of 
the Legislature to their fullest extent. 
Hartnoll, J., in Emperor v. Kan Haw (3) 
repeated the argument and added that it 
was desirable that one. general rule should 
be laid down for all watd-headmen and block- 
elders. These argumenta seem to me 
“to imply that while it was in the Opinion 
of these learned Judges absolntely necessary 
“ to exclude policemen in the sense of Curtis 
v fais mg 
L.J. 
more BD 3; Q B, 


174; OO L T. 


INDIAN CASES. . 


it was only 8 desirable improve- - 


[1914 


ment to.exqinde ‘all ward-headmen.. Curtis 
v. Stovin (6), therefore, does not seem to me 
to bean authority that will support the 
proposed alteration, the object of which is not 
to preserve but merely to improve the Act. 
Again if ‘the - proposed change is merely an 
improvement, there is clear authority that 
it does not lie in the province of the judici 
to alter a statute for such a purpose. ithe 
business of the intepreter is not to improve 
the statute; it isto expound it. The question 
for him, is not what the Legislature meant 
but what its language means; what it has 
said it meant.” Cockburn, C. J., in Palmer v, 
Thatcher (7) and Lord Coleridge in Oorhead v. 
Mullis (8). Sir Charles Fox, however, also 
relied upon Res v. Hall (9) which brings into 
play another line of authorities dealing with 
the interpretation of general words, and the 
ordinary sense of which is sometimes reatrict- 
ed and- sometimes. enlarged in order to 
effectuate the intention of the Legislature. 
Thus in the case cited by him, which was 
a voting case. dependent on the moaning of 
the term house-holder, the word was construed 
go as to include the merchants trading in | 
partnership and possessing & house, the pro- 
perty of the partnership. Abbot, O. J., held 
that “the object of the statute appeared to 
have been to unite respectability of 
character in the place with a habitof access 
and resort to that place and that it would 
be obvious thatan exclusion of persons in 
the situation of gentlemen to whose votes 
exception was taken would be an exclusion 
in this and many other cases ofa very large 
portion of those who were best qualified for - 
the discharge of the particular duty that 
might .be the subject of enquiry”., The 
judgment is interesting as the learned ‘Chief 
Justice expressly instanced the term “‘inhabi- 
tants” as one of those general words which 
was construed according to the object of the 
statute in which it occurs, and it appears. 
from Maxwell on Statutes that where the 
statute imposes a duty on the inhabitants of æ 
certain place it construea the terms in its 
popular sense, but. when it imposes a. 
pecuinary burden it excludes persons who 
hough inhabitants have no rateable property 


ME D D MO TM 0.-54; 37 L. T, 1784 
28 W. R. 

(8) 8°0. B.D. 489 47 LV. O. P. 7815 39 L. T. 8494 
27 W. R. 186. - 

(0) 1B. & O. 128; 25 R. R. 821; 107 H.R. 47) 2 
Doyl. & By, 241,11, J. K. B. (o. 5) 20, 


‘Vol. XXIV] 


TI YA v. EMPEROR. 


and includes persons who though not inhabi- 
- tants yet hold rateable property there. 

Now the Imperial Legislature i in section 108, 
Oriminal Procedure Code, uses this ‘very 
‘term 
qualification, vis., that the ‘inhabitants are 
to be respectable, and the provincial Legisla- 
ture in incorporating the provisions of this 
section into section 6 of the Gambling Act 
have added a farther qualification by enAst- 
ing- that the Police Officer conducting the 
search shall not be below the rank ofa 
sergeant or officer-in-charge. of a Police 
Station. This further qualification is obvious- 
ly introduced by the Local Legislature with 
a view to free searches under the Gambling 
Ast, which raises the presumption already 
iphone: ‘from suspicion. 

The ualification “respectable” must haye 
been considered and found’ insufficient, but 
instead of limiting it- in- the manner now 
proposed the Local Legislature preferred to 
impose a qualification ‘upon the person 
employed to conduct thé search. Itis he and 
he only who may make the search, and 7 
duties of the “respectable ` inhabitan 5> 
confined to’ looking on while he SM a 
There is nothing in the section that entitles 
them so far ‘as I can see to lend the 

_officer-in-charge any sssistance | whateover 
in making the search’and I Gdnceive that 
objection might properly be taken to any 
such assistance being given whether by- 
actually participating in ‘pointing ‘ont 
omissions in the search. It.is he and he 


alone who is authorized by the warrant to - 


make the search, and they are to attend 
and witness it. ‘The sole exception (and 
that is the subject of a special provision) 
is that if a person is to be searched and 


that person ıs a woman, the search shall 


be-conducted by one of herown sex. May 
it not, therefore, be reasonably held that 
the Legislature considered that it had. gone 
far enough’ by confining the right of search to 
a superior Officer of Police such as a sergeant 
* or: the officer-in-charge of the Local Police 
Station? Brett, J., in Inon Mutual Marine 
Tasüranca Avan. Tucker(10), a muck later 
6ase than Ree v. Hall (9), stated that when- 
ever a statute isto be construed it must be 
‘construed not according to -theniere ordinary 
10) 68 L. B. 185; 12 Q. B, D. 17 4% L. T. 
one i, A ; 12 Q 6; 
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“inhabitant,” - but limits it by adding a , 


“mind considerations that cannot, or 
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general meaning of the words, but accord- 

ing to the ordinary “meaning af the words 
_as' applied to the subject-matter with 
regard to which they are used, unless there 
is something which renders it necessary to 
read them in a sense which is not their 
ordinary sense in the English language 
as so applied. To construe the term “rea- 
pectable,” as meaning “respectable and 
independent” would-be to import a wholly 
different- qualification totally align to this 
ordinary sense of the term, for it is obvious 


that g man may be- respectable though 
connected with the Police, and I dannot_ 
.868 any necessity, to use the words: of 


Brett, J., has been shown for the proposed 
construction. To add the additional 
qualification that the witness must be not 
only respectable but’ unconnected ‘with: the 
Police may or may not be an improvement 
op the Act. From some points of view it 
obviously might or even would be’ go, . but 
it is the business of the “judiciary to 
declare and interpret, not to improve the 
law. ‘It is for the Legislature to cohsider š 
how to improve the law and’ in doing so‘ it 
considers not only the claims of the sub- 
ject but the good of the realm, and has in 
cannot 
conveniently, be discussed in a Court of 
law. While, therefore, though I can con- 
‘ceive that the proposed construction might 
be: for the good of the subject it is not 
clear to - me, especially in ‘the face of its 
unmeasured condemnation by a Judge’ of 
the experience of Irwin, J., that the change 
would be for the good’ of the Province as 
a “whole. In my opinion therefore “to 


_impose the proposed, construction on the 


Gambling Act is an intrusion on the domain 
of a Legislature and one ‘which circum- 
stances do not seem to me to wartant. Th 
cages other than thoge -concerned with 

gambling no such presumption ~is - raised 
and a Police Officer calls such witnesses at 
his own risk, and it is “a question for “the 
Court in each case -to + decide whether thé 
search is reliable even though the’ witnedses 
may not:‘be shown-to be other than res- 
peotable. - If they ‘are not so, the - search 
is not made in accordance with section 103, 
but ‘even if they-are, no such presumption 
as ‘arises under the Gambling Act arises 
` by: focce of the: ordinary. law. “In “these - 
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cases also, therefore, I would leave it to 
the Tiegislatire to determine whether the 
safeguards provided are sufficient and 
refrain from altering under the guise of 
construing the law. My answer, therefore, 
to the question referred is in the afirmative. 


ROBINSON, J.—It has been held by 6 
majority of a Full Bench of this Court 
that ward-headmen in Rangoon, who are 
appointed by the Commissioner of Police, 
“are not competent witnesses. The only 
distinction between the two seems to be 
that one class are appointed by Deputy 


Commissioners while the other are appoint- 


ed by the Commissioner of Police, and 
that the former are not quite so closely in 
contact with the Police- as the latter. If 
the words “respectable inhabitants of the 
locality” are to be taken in their widest 
sense, then all these persons would pre- 
sumably be prima facies competent witnesses. 
It is, however, generally agreed that if the 
witnesses selected were policemen living in 
the locality the requirements of the Code 
would not be satisfied and that, not because 
the particular policemen were not respect- 
able, but because the Legislature intended 
the witnesses to watch the search and to 
‘see that it was fairly and properly con- 
ducted, which requirement would not be 
satistied by a policeman watching a police- 
man. J think there can be no question that 
this is the right view, but if this is BO; 
the words are “not to be interpreted in 
their widest sense. In order to arrive at 
a decision as to how far their ordinary 
meaning is to be limited, I think it is 
necessary to entieayour to find out the 
object and intentions the Legislature had in 
view in framing the section. I agree with and 
haye nothing to add to the remarks of Sir 
@harles ‘Fox in Emperor v. Kwe Haw 
(2) as to the rule of interpretation that 
should be followed in this case. We have 
to regard not so much the ordinary and 
popular meaning of the word “respectable” 
but the subject and, occasion on which it 
is used in the section and the object which 
is intended to be attained. In section 103 
the object, I think, was to provide a 
safeguard ‘against false charges, a check on 
the officer or other person making the 
search, and guarantee that the search was 
properly and fairly conducted. The object 
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in requiring two or more respectable 
persons was that the person searched or 
the owner or occupier of the premises 
searched might have some one to whom he 
could point ont any wrong done and whom 
he could call as witnesses if necessary. 
They must be persons who would be im- 
partial and on whom prima facie he could 
rely. They were to be inhabttants of the 
locality for the same reasons. It was not ' 
merely to the Government and the officers 
administering justice that they are to afford 
guarantee of fair dealing and the absence 
of chicanery, but also to the person im- 
mediately affected. This is, in my opinion, 5 
very important point in arriving at a 
decision. The - officers appointing ward- 
headmen and others of a like status must 
be presumed to have made the appoint- 
ments in the belief that those selected 
were honest and respectable men. But if 
their duties are connected with the Police, 
if they looked for credit or reward from 
work done in conjunction with the Police, 
would they satisfy the requirements of the 
object the Legislature had in view P I 
think not. It is only by giving the words 
their widest and most popular significance 
that it can be held ‘that they are such 
persons as the Legislature had in view. 
That, in my opinion, was not intended and’ 
that view would not fulfil the intention of 
the Legislature and would stultify the 
reasons that led to the enactment of the 
provision. For the above reasons they are, 
not, in my opinion, competent witnesses. 


Osmond, J.—For the reasons stated by 
me in my judgment in Emperor v. Kan 
Haw (8) I hold that ward-headmen are 
competent witnesses to a search under seo- 
tion 108, Criminal Procedure Code. There 
is no necessary implication that the wit- 
nesses (not being policemen) should be 
persons who are free from any obligation 
of assisting in any way the Police in the 
prevention and discovery of crime, or that 
they should be persona whodo not hold 
office under Government. I would answer 
the question referred in the affirmative. 


Harmo, Orra. O. J—I have further 
considered the matter and can see no good 
reason for changing the views expressed by 
me in the case of Emperor v. Katt Huw (3). 
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I would, therefore, 
referred in the negative. - 
Three Judges having answered the ques- 
tion in the affirmative and two in the 
negative, the opinion of the majority. will 
prevail as the opinion of the Full Bench. 


answer the question 
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MADRAS HIGH COURT. . 
Ornorat APPHAL No. 12 or 1914. 
April 20, 1914. 

Present:—Mr. Justice Wallis, 
Mr. Justice Sadasiva Atyar and 
Mr. Justice Ayling. 

Inre PONTHALA NARISI REDDI 

AND ANOTHRE—PRIsoNgRe—APPELLANTS. 
Penal Code (Act XLY of 1880), æ.: 99, 100, 304— 
Right of private dafence of person and property, when 
arises—Party in posscasion—Attempt to dispossecs—Use 
of force—Death oowsed—Liability af party in possession. 
Per Wallis, J.—When some people, though in 
peaceful ant lawful possession of , go armed 
Pad on thelr opponents appearing stab some of them.to 
death and ot injuries on others, they are required 
to discharge the onuswhichthe law throws on them 
of showing that they acted. in self-defence and in- 
oN a a ac for this 


e Bedelia livers redid right of private 
defence of property exists, it is diffloult to dis 
tinguish between the right of private defence of pro- 

pony te tho ight of private dekene of the person 
cases where the prosecution party comes upon the 
Jahd in possession of the accused not only to deprive 


them of their but also to violently attack 
them if they tried to fend thair ee 
Where, the 


with the wer ories of ‘Kobal? and ‘Konu an n 
with «ticks oapable of causing grievous hurts, 
the right of private defence of person arises 
almost simultaneo with the right of private de- 
ee eee Ang ee party. U justified 
even in the death of the mem of their 
opponents’ party till the latter party gives up the 
+, 


Per Ayling, J.—Where the acoused werg in posses- 
sion of the disputed land and the affray i rape 
from the prosecution party g upon it and 
obstructing the accused party i ploughing it, the 
mocused's party is entitled to defend their lan 
their bodies any violence used by the prose- 
ousion party, it extends to the right of causing 
death only when exercised against 


Appeal against the order of the Court 
of Sessions of the Kurnool Division, in 
Gase No. 58 of the Oalendar for 1918. 

. This appeal coming on for hearing on 
the 23rd Marth 1914, upon perusing the 
petition: of appeal and the tecord of the 
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evidence and proceedings before the Court 
of Sessions and upon hearing the argu- 
ments of Mr. M. O. Parthasarathi Atyengar, 


Counsel for the Appellants, and of the ` 


Public Prosecutor on behalf of Government, 
and the case having stood over for con- 
sideration till the lst April 1914, the 
Court (Wallis J., and Sadasiva Aiyar, J.) 
delivered the following 

JUDGMENT. 


Warts; J.—In this oase the Sessions 
Judge has acquitted all the fourteen accused 
of rioting -and of grieyons hurt, but has 
convicted accused Nos. 1 and 2 of culpable 
homicide not amoudting to murder on the 
ground that they exceeded the right of 
private defence. The case arose out of a 
dispute ag to certain land which was 
claimed by prosecution witness No. 1 as 
guardian: of a minor, one Nyagaysa, and by 
the lst accused under a sale-deed erecutèd 
in his favour by the minor’s mother in 
1908. In proceedings under. section 145, 
Criminal Procedure Code, some ten months 
before these ocourrences, the Ist accused 
was found to be in undisputed possession, 
and the order passed under section 148, 
Criminal Procedure Code, was cancelled. 
He had also been successful in the Civil 
Court on a claim: put in by the lat pro- 
secution witness who was referred toa civil 
suit. His right to possession has been re- 
cognised by the Sessions Judge and may 
be accepted for the purposes of the case. 
The reliable evidence as.to what led up 
to this affray is meagre, but it is quite 
clear from the evidence of prosecution 
witness No. l‘and prosecution witness No: 
8 and from the occurrence iteelf that the Ist 
accused, anticipating that prosecution wit- 
neas No. 1 and his adherents intended “ to 
obstruct him in cultivating the lands 
collected a body of fourteen men, some of 
them at any rate armed with deadly 
weapons, and went on to the land prepared 
to give his opponents a warm recep- 
tion. The accused hiye been acquitted of 
rioting, but it seams to me open to ques- 
tion whether in taking. the law into their 
own hands in this manner instead of apply- 
ing to the suthorities and going armed 
with deadly weapons to the scene of dis- 
pute they did not constitute an uniawful 
assembly with the common object of en- 
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forcing a right or supposed right by means 
‘or show of criminal force, in which -case 
‘the right of private defence would not 
avail, Kabtruddin v. Emperor (1). How- 
ever this may be, it appears to me that 
people who go armed in this manner and 
then when their opponenta appear stab two 
of them to death and inflict on 7 others 
the injuries shown in Hxhibits F to F6 
should be required to discharge the onus 
which the law throws on them of showing 
that they acted in self-defence and inflicted 
no more injuries than were necessary for 
this purpose. The Sessions Judge has found 
that accnsed Nos. land 2, who are shown to 
have killed the two deceased, exoeeded that 
right and on a careful examination of the 
evidence I agree with his conclusion. He 
lias, howeyer, in my opinion, gone wrong in 
besing his finding to some extent on the 
fact that the accused were exercising the 
right of private defence of property which 
under the terms of the Code does not ex- 
tend to the infliction of death, unleas, 
of. course, his view was that the other 
side did not use force to the accused 
and I do not gather this. When 
persons engaged in the exercise of the 
‘right of private defence of property are 
resisted and themselves ‘attacked, the right 
of private defence of the body at once 
arises. Ag observed in Mayne’s Oriminal 
Law, paragraph 233, oitin, 1 Rolle’s Abridg- 
ment Trespass, G. 8, the trespasser 
resista, and in so doing assaults the party in 
possession, that..party may repel the assault, 
and for that purpose may use any force 
which he would be ,justillod in using in de- 
fence of his person.” 


< Even ‘so under section 99, sub-section 
4,- ‘The right of private defence in no 
ease extends to the inflicting of more harm 
than it is necessary to inflict for the pur- 


poses of defence” and the Sessions Judge. 


has found here that there was no real 
necessity to cause death as the obstructions 
could have been remSved by causing mere 
hurt as in the case of prosecution wit- 
nesses Nos. 1 to 7. In the. circumstances 
‘of the present case, I think this observa- 
tion is well founded as the accused were 
greatly superior in numbers and weapons to 


1) 85 0, 368, 12.0. W, cick 
es KA N: 884 70. L, J. 858; 7 Or. 
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the assailants. In this connection I may aay 
that I cannot accept the finding of the Sessions 
Judge that the prosecution party went on 
to the soene armed with spears and battle- 
axes. No such suggestion was made to the 
prosecution witnesses in cross-examination. 
The only suggestion was the one made to proge- 
cution witness No. 5 that the deceased Nara- 
simhulu had a Mallabarai (goading stick 
with a pin attached to it). The witness 
denied thią but it was admitted in cross- 
examination by prosecution witneas No. 12. 
Defence witness No. 1, the son of the 9th 
accused, no doubt, said that the other side ` 
had spears, and that prosecution witness - 
No. 3 struck the lst accused on the head 
with a battle-axe; but according to the 
wound certificate, Exhibit XI. the hurt. 
which was simple might have been caused 
by a stick. Defence witness No. 2, who 
lives in the house of the father of the 
2nd accused, said that prosecution 
witness No. 1 and two deceased had spears 
and prosecution witness No. 5 had a battle- 
axe, and that it was prosecution witness 
No. 5 and not prosecution witness No. 3 
who struck the lst accused on the sg 
with a battle-axe. Defence witness No. 


‘saya-the other side were armed with a 


battle-axes and sticks, but he also appears 
to be a relation of the accused, and all 
this evidence, in my opinion, is unworthy of 
credit as it is not borne ont by thesvound 
certificates of the acoused. Exhibit XI 
series, and was not suggested to the pro- 
gecution -witnesses in cross-examination. I 
cannot help thinking that a good deal of 
light is thrown onthe case by the evidence 
of prosecution witness No. 1 that he did 
not know the accused had gone armed to 
the field, and that at first when he got 
there the arms were hidden behind a bush, 


If he had known of these arms he would ° 


have stayed away or gone in greater force 
fully armed and the result would have 
been very different. How exactly the 
aconsed came by the slight injuries after- 
wards found on them is not proved, but in 
the circumstances J do not consider they 
rendered it necessary for the purposes of 
defence to kill the two deceased. 
The statement -~ of the Sessions 
Judge in paragraph 5 that these were men, 
avoording to the evidence of ‘prosecution 
witnesses Nos, 1 to 8, who took the leading 


a 4 
Vol. XXIV] ~ 
In re PONTHALA NARISI REDDI. 


part in offering obstruction to the Ist ac- 
cused’s party is not borne out by the evi- 
dence of these witnesses. On the other 
hand, the fact that one of them was the son of 
their hated enemy, the village Munaif, 
rather suggests that the two accused were 
not sorry to take this opportunity of ayeng- 
ing themselves on their enemies. I would 
distinguish the case of Fateh Singh v. 
Emperor (2) on the ground that the oir- 
cumstances were not the same and that the 
injuries inflicted stopped short of death. 

I agree with the result arrived at by 
the Sessions Judge and would dismiss the 
appeal and confirm the conviction and 
sentence, 

Sapastva Arran, J.— Fourteen persons were 
.charged with rioting, murder, grievous hurt 
and hurt with dangerous weapons before 
the Sessions Court of Kurnool. Twelve were 
‘acquitted of all the offences and the first 
two accused alone were convicted of culpable 
homicide not amounting to murder and 


sentenced to three years’ rigorous imprison-. 


ment each. These two accused have filed 
this appeal. I shall state the findings of 
the learaed Sessions Judge and other relevant 
facta as much as possible in his own words. 
(a) The prosecution witnesses Nos. 1 to 
7 and others “went in a body to criminally 
trespass upon the land” which was peaceably 
in the actual and lawful possession of the 
lst accused on the 30th of July 1918. The 
prosecution party “went in order to pre- 
vent ita cultivation by the lst accused, the 
person lawfully entitled to cultivate it.” 
Some of the prosecution party’ (including 
the prosecution ist witness who was armed 
with & spear) were armed with spears, battle- 
axes and sticks (vide the evidence of defence 
witnesses Nos. l to8). The Ist accused und 
his party, who had gone first to the land 
in order to plough it and who were 
also armed (some with spears) in order 
to prevent the apprehended criminal 
trespass of the prosecution side, “ were 
entitled to protect their land” against this 
criminal trespass on the part of prosecn- 
tion witness No. 1 and his party of armed 
men. The lst accused’s party “was entitled 
to turn out the intruders by force,” “The 
hurt caused to the intruders for the purpose 
of turning them out was inevitable, because 


_ (2) 20 Ind Ons, 140; 41 O, 48; 14 Or, L. J, 890. 
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they went armed and unlawfully inflicted 
injuries upon the Ist accused’s party. Such 
of the accused as cansed injuries to prosecu- 
tion witnesses Nos. 1 to 7 in the course 
of repelling their unlawful aggression are 
protected under section 104, Indian Penal 
Code, bythe right of private defence of 
property”. 

(b) As regards the A | Nos. 1 and 
2, they clearly “exceeded their right af private 
defence in stabbing and killing Pedda 
Nagayya and Narasimhudu.” “Their right 
of private defence of property against criminal 
trespass and obstruction did not authorise 
their causing death (vide section 104, Indian 
Penal Code.”) There was really no necessity to 
canse death as the obstructors could have been 
removed by causing mere hurtas in the case 
of prosecution witnesses Nos. 1 to7.” There 
is no proof that those two deceased men 
attacked the Ist and 2nd accused or threatened 
to do any bodily injury to them. 

(c) The injuries inflicted upon the accused’s 
party by the intruders and aggressors of the 
prosecution party are described in the certi- 
ficates, Exhibit XI, series given by the Medical 
Officer to the accused Nos. 1, 2,4,5 and 8. 
Four of these five accused had simple injuries 
caused by stick. One of them had a simple 
injury on his left thigh cansed by stick, 
One of them had a simple injury on his 
left thigh caused by some sharp -object. 


Another of them had simple fracture of 
the shaft of the left radius. 7 
The learned Sessions Judge disbelieyed 


the prosecution story that the prosecution 
party went unarmed and that they merely 
remonstrated and mediated with the accused 
party. The learned Sessions Judge does not 
state whether the two deceased persons were, 
speared by the Ist and’ 2nd accused respecy 
tively after the fight began and after five of 
the accused party were injured or whether 
the stabbing took place at the very beginning 
as soon as the two deceased persons unyoked 
the bulla from the: ploughs which were 


‘ploughing the lst accused’s land. That there 


was “a free fight” between the two sides 
is found by the learned Sessions Judge. 
The evidence of the prosechtion igt witness 
seems to indicate that it was only after 
the fight began that the deceased persons 
were speared, and this is also corroborated 
by the evidence of the prosecution 2nd 
witness and the evidence of the defence wits 
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nesses. I further think that the probebilities 
are that immediately after the fatal injuries 
were caused in the course of the fight, the 
prosecution party must have fled and that 
the other injuries both to the members of 
the prosecution party and those of the accus- 
ed's party had, therefore, been probébly caused 
in the preliminary stages of the fight. 

In a similar recent case reported 
as Fateh Singh v. Emperor (2) ia how- 
ever, only grievous hurt was caused to 
the prosecution side) it was held that the 
accused ought to be aoquitted of both rioting 
and grievous hurt. I am inclined to hold 
that the learned Sessions Judge put the matter 
a little too fayourably for the prosecution 
when he expected accused Nos. 1 and 2 to 
prove that the deceased two men just before 
they were speared “threatened to do bodily 
injury” to the accused Nos. 1 and 2 specifically. 
In the first place, the accused Nos. 1 and 
2 had a right to defend the persons of the 
other members also of their party. I think 
also that though the accused had primarily a 
right of private defence as regards their pro- 
perty, it is diffloult to distinguish between the 
right of private defence of the property and 
the right of private defence of the person in 
such cases where the prosecution party comes 
upon the land not only to deprive the acoused’s 
party of their property but also to riolenily at- 
tack the persons of the members of the acoused’s 
party if the accused's party tried to defend their 
possession of the property by force. 

The defence witnesses Nos. 1 to 8 stated 
that the prosecution party came with the 
war cries of “Kobali and “Konu” and even 
if we takeit that the prosecution party were 
not armed with spears but only with sticks 
capable of causing grievous hurt (as is proved 
by a member of the Ist accused’s party 
Saving been hurt grievously in the course 
of the fight), I think that section 100, clause 
(2), justifies the accused’s party in even 
causing the death of the members of their 
opponents’ party till the latter party gives 
up the fight, as the*right of private defence 
of person arises ‘in such cases almost 
simultaneously with the right of private 
defence of property. Ifthe accused’s party 
knew that the prosecution party would come 
only unarmed though withan illegal intention 
to trespass by mere show of force or by the 
use of only such a force which was incapable 
of causing grievous hurt, if the accused’s 
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party, knowing this definitely, yet went to 
the fields armed with deadly weapons in 
order to deliberately cause death to some 
of the prosecution party when they com- 
mitted the illegal trespass the accused can- 
not plead the larger right of self-defence 
extending to the point of causing death. 
But as I am not satisfied that such a state. 
of facta is proved or made probable by the 
evidence in this case, I would set aside the 
convictions of and sentences passed on the 
accused Nos. 1 and 2 and discharge them 
from prison. 


Waru, J.—As my learned brother differs, 
the case will be referred to a third Judge. 

This appeal coming on for hearing under 
the provisions of section 429 of the Criminal 
Procedure Oode on Friday the 17th day 
of April-1914, and having stood over for 
consideration till this day, the Court deliver- 
ed the following 


JUDGMENT ,.—The appellants in this case 
were convicted by the Sessions Judge of 
Kurnool of an offence under section 304, 
Indian Penal Code (culpable homicide not 
amounting to murder). In consequence of 
a difference of opinion betwoen the learned 
Judges who heard the appeal, the case has 
been referred to me under section 429, 


` Criminal Procedure Code. 


I see no reason to doubt that it was the 
appellants who inflicted the fatal injuries 
on the deceased persons Narasimhudu and 
Pedda Nagayya. I am also satisfied that 
the party to which appellants belonged 
were in possession of the disputed land ; 
and that the affray originated from the 
prosecution party trespassing upon it - and 
obstructing appellants’ party from plough-. 
ing it. Under these circumstances appel- 
lanta’ party seem to be olearly entitled to 
the right of private defence conferred by 
section 97, Indian Penal Oode, the right 
to defend their land against the criminal 
trespass of the prosecution party, and to defend 
their bodies against any violence used by the 
prosecution party to overcome their (appel- 
lants’) defence. Thelearned Public Prosecutor 
quotes clause 8 of section 99; but I do not 
think ‘the evidence in this case would 
justify the finding that there was time 
to have recourse to the publio suthorities. 

It only remains to decide whether the 
appellant in killing the two dsdeased ex- 
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ceeded the right of private defence. Sec- 
tion 108, Indian Penal Cede, has no applica- 
tion to the present case, and the right of 
private defence of the body only exterids 
to the causing of death when exercised 
against such an assault as may reasonably 
cause the spprehension that death or 
jevous hurt will otherwise be the result, 
section 100). It is subject to the further 
important limitation that it in no case ex- 
tends to inflicting more harm than it is 
necessary to inflict for the purpose of de- 
fence (section 99). ‘ 


Whether these conditions were complied 

with must be desided with references to the 
facta of the cass. It seems clear that fhe 
appellants’ party was the more numerous 
of the two; and'I see no reason to distrust 
the evidence which shows that they arrived 
on the ground armed with spears, bettle- 
axes and ringed sticks, which were conceal- 
ed behind a bush till the arrival of the 
prosecution party. The Sessions Judge 
believes from the evidence of defence wit- 
nesses Nos. 1 to 3 that some of the prosecution 
party also came armed with spears and 
battle-axes as well as sticks. I agree with 
Wallis, J., in regarding this evidence as ab- 
solutely untrustworthy. If the prosecution 
party were armed with such weapons one 
- would naturally expect them to be used; 
and a reference to the medical evidence 
regarding’ the: injuries found on various ac- 
cused persons (Exhibit XI series) seems 
to show that no such weapons were used 
on them. There is a very trifling simple 
“wound” described as incised, $ inch deep, 
on the thigh of the 8th accused which 
doubtless might have 
spear, but which by no means implies the 
use of such anu implement. It might be 
caused by a poke with a sharp or jagged 
“stick, or in many other ways. -The other 
injuries include a simple fracture of 9th 
accused’s left arm and a number of petty 
contusions. These justify . the inference 
that the prosecution party used sticks, and 
that one of the sticks at least was capable 
of breaking a bone. It may be remarked 
that the injuries caused by sticks on the 
yarious members of the prosecution party 
were much more severe, and must indicate 
the use either of heavier sticks, or more 
violence—-probably the former. 
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All that can be said from the evidence, 
as regards the weapons of the prosecution 
party is shat they must have included sticks 
of moderate size and weight, suficient when 
used in favourable circumstances to cause 
fracture of a bone which legally amounts to 
grievous hurt. 

These facts might possibly be held to 
satisfy the requirements of section 100: if 
appellants’ party had made no attempt, to 
resist force by force, they may have reason- 
ably apprehended that they might suffer 
grievous hurt. 

But was it necessary to inflict death on 
the two decéased in order to defend them- 
selves against this risk? Appellants’ party 
was not only the more numerous but much 
the better armed. I agree with Wallis, J., 
that though the prosecution party the 
original aggressors were’ taken by surprise 
by the reception appellants’ party had pre- 
pared for them, the evidence. leayes no 
doubt that the appellanta used their spears 
nop merely to disable their opponents, but 
to inflict as much injury as possible. The 
wound which killed Narasimhudu pierced 
right through the middle of the chest bone 
into the heart. Nagaya’s death blow was 
down the collar bone into the lung. No 
other wounds were noted on the deceased 
guch as to indicate that thess deadly wounds 
were inflicted as the cul#timation of a long 
struggle, or after appdHants had vainly 
tried to disable their opponents by milder 
One can only infer that gach went 
for his man with the definite intention of 
taking his life; and I find it impossible 
to hold that such violence was necessary, 
or justifiable inlaw. It seems clear that 
at no stage of the struggle could the prosecu- 
tion party have had the upper hand, so as to 
call for heroic measures, 

I consider that the conviction must be 
confirmed, 


I have considered the question of sentence. 
No doubt great allowance must be made 
for the excitement of men engaged in a 
struggle of this nature and the resentment 
caused by the other side’s aggreasion. On 
the other hand, it seems to me that appel- 
lants’ party went to the field expecting, if 
not hoping, to be attacked, and prepared to, 
take advantage of the chance to inflict the 
maximum injury they could op their ad: 
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versaries. The prosecution party were the 
aggressors; but they fell into a trap laid 
for them by the other side. I think the 
sentences are ot excessive. 

In my opinion’ the appeal should be 
` Appeal dismissed. 
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Prosent:—Sir H. 8. Hartnoll, Kr., Offg. Chief 
Judge, Mr. Justice Ormonc, 
Mr. Justice Twomey, Mr. Justice Robinson 
and Mr. Justice Parlett. 
NGA PO YWET—Aocousap—PstirionwR 
versus 
EMPEROR—Oppostts PARTY. 


Penal Code (Act XLV of 1800), a 4056—Crimiaal 
breach “of tru — Money ont wasted to Robe Broker to 


Oompany’s broker 
“Whereas the broker . . . has requested 
the Company to entrust him with ki canosá of money 
and, aoe ele poknowiodges 
that he will reoeire-al such advances . . i 
and hold the same in trust for the Company ~ . it 
is . agreed that 
) Re ESAS ahi he on Company; 
the broker shall employ the mongy of the Oom- 
pany in and about the porohase i transport of 
to the Oompany’s mill . 
mh the property in the money and peddy purchased 
therewith shall be and remain in 


the Oompany; 
ae ie . . upan arrival of the 
. . tender the same to the Company; 
Party tha Oompany shall take delivery of the paddy 
š . either pay or eredit the broker with 


and < 
prioe of the mame at the carrehé market rates 


7 Tho broker shall be responsible for the 
payment of the money or the supply of paddy 


to the value thereof if either the money or the ` 


paddy shall be lost by any means, including the Act of 
God, thieves, or other causes over which the broker 
has no oontrol, the brofér shall indemnify the Oom- 
pany all loss: 

Held, [by the majority Offg. O. J., dissent- 
fing) that the money was not trusted” to the 
broker within the meaning of section 408, Indian 
Penal Ootie. 

Per Twomey, J.—À man cannot commit criminal 
misappropriation of hia own property. 

The terms of clauses (5) and (7) of the agreement 
are Incompetible with the view that the broker was 
pmployed as an agent ab all Anagent would be re- 
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quired to exéréfse reasonable diligence but would not’ | 
be responsible, as he is made responsible in this 
agreement, for loss in any event. 

Per Ormond, J—The question whether A entrusted 
property to B isone which depends upon the actual 
facts of the case and not merely upon the legal terms 
employed by the parties. If the real nature of the 
transaction is x loan, the fact that the parties in writ- 
ing call ıt a trust, or agree that for the purposes of 
the Penal Code the property in the money shall be 
deamed to remain in the original owner pr agree that 
the party receiving the money shall: be liable for 
criminal breach of trust if he applies the money to a 
purpose other than that agreed upon, would not bring 


< thet ransaction within the scope of section 405, Indian 


Penal Code. The Penal Code cannot be altered by 
agreement of parties so as to make section 405 ap- 
pins eas Which ia in lta zoal nature a 
oan. If A receives money from B for oertain speci- 
fied purposes, the money is not entrusted to A within 
the meaning of section 405, Indian Penal Oode, if d is 
liable to return the money in any event, Therefore, 
the trust, if any,- in this caso id merely w tochnioal or 
oolorable trust. 

Per Partett, J.—The fact that the Company can undor 


-no ciroumstances beer the loss of the money implies 


that they are not the owners of it, 

Per Robrnson, J.—The agreement merely shows that 
the Company employs the services of the broker and 
gives him an advance but it declines to make him its 
servant or agent. This being so the ownership in the 
money is transferred to the broker and no entrust- 
ment is created, that is to say, the agreement in ques- 
tion evidences a Joan accompained-by a promise to 

use the money in a partioular way: . 

P er Hart L Ofy. C. J.—Irrespective of whether 
a man is an agent or not he may be a trustee, 

The agreement evidences more than s, loan with s 
condition attached and more than an advance with an 
undertaking to use it-in the purchase of paddy. The 
money was advanced for a specified purpose and in 
vonsequence of confidence reposed in Pha broker by 
the Company. The mere fact that the broker has 
contracted to beer any loss that may be imourred 
does not make him the less a trustee. 

Appeal from the order of the District 
Magistrate of Rangoon, dated the 7th day 
of October 1913, passed in Criminal Trial 


“No. 127 of 1913. 


FAOTS appear from Parlett J.’s follow- 
ing 
ORDER OF REFERENOE 
Nga Po Ywet has been convicted of 
criminal breach of trust in ~ respect of 


“Ra. 4,500 advanced to him by Joseph Heap 


and Sona for the purposo of purchasing paddy 
for them. 

At the hearing of the appeal it was urged 
that the payment of the money to-him was 
not proved. It appears that for some time 
prior to the 12th March 1913, accused has 
supplying paddy to the’ firm ‘as 
eub-broker under theit broker, Maung 


r 


« 


_ Vol, XXIV] £ 
KGA PO YWET t. BAPRROR, 


Maung. The procedure was for the accused 
to bring -consignments of paddy to the mill 
and receive from the firm the price of the same 
either direct or through Maung Maung and 
then after deducting. the commission of 
Maung Manng and himself to pay the 
sellers of the paddy what was due to them. 
Such paddy is described as “outaide paddy.” 
The transactions in it appear to have beon 
all cash transactions. On the 12th March 
1913, he entered into the agreement which 
gave rise to the present case. Under it he 
was to apply sums supplied to him by the 
firm in the purchase of paddy, tender the 
same to the firm who were to pay for or credit 
him with the price of the same. The firm’s 
manager gave evidence that on the 12th 
March Rs. 4,000 was handed to the accused 
under the agreement, anda further Rs. 500 
on the 14th March. He was corroborated 
by a broker Maung Po Hlring (P. W. No. 6). 
Acoused’s own witness, His Baw also 
seid that he saw the money paid. Accused 
himself admitted receipt of it, but after- 
wards said that the amount represented 
what he at the time owed to the firm 
and Hla Baw subsequently tried to make 
out the same, Apart, however, from the 
absence of any attempt to prove that 
he was then indebted to the firm in that 
sum and of any explanation of why, if he 
were 80, indebted, he did not give one 
acknowledgment for the whole amount, in- 
stead of two on different dates, in view of 
the evidence, I have no doubt that he did 
receive the sums of Rs. 4,000 and Rs. 500 
in cash on the 12th and 14th March re- 
spectively. It appears further that on the 
12th April accnsed brought two boat-loads 
of paddy to the mill and the firm believing 
that that paddy was purchased with the 
money advanced in the previous month 
cancelled the two acknowledgments for these 
sums. It war in reality “outside paddy” and 
on the 15th April accused came with 
a man named Po Ethe, real seller of 
the paddy, and the price of Ra. 8,728 
was paid in cash, two new receipts 
being taken from accused for Rs. 3,000 
and Rs. 1,500. It is not clear why 
credit for Ra. 4,500 was given on’ the 
12th April for a consignment valued three 
days later at only Re. 3,728, nor why on 
the 15th two seperate receipts were taken. It 
is, however, adfnitted fhat such was the case 
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and that no paddy has been purchased with or 
supplied against the Rs. 4,500, and that the 
accused is liable civilly for the money. He states -- 
that the amount has been set against heavy 
losses which he alleges he sustained in his 
dealings with the firm prior to the 12th 
March 1918, and that atthe time he was 
prosecuted he was unable to supply paddy 
Ran- 
goon price being so much lower than that in 
the districts, but that if marketjoonditions im- 
proved later on he might be able to do go. 
If the Re. 4,500 was a trust fund then the 
accused was not entitled to use it to recoup 
himself for losses of his own money. The 
real defence is that the monéy waa not 
held by him in trust, but lent to him. 
This depends upon the legal effect of the 
agreement of the 12th March which rong 
as follows — 


Pappy Baoxer’s AGBRBNENT. 


Agreement made the_12th day of March, 1913. 

Between Joseph Heap and Sons Limited 
hereinafter called “The Oompeny” of the 
one part and Maung Hpo Ywet herein 
after called “The Broker” of the other 
part. 

Whereas the broker has represented to 
the Company that he can purchase for their 
benefit paddy in the districts and has 
requested the Company to entrust him with 
advances of money to be made at the 
discretion of the Company in order that he 
may make such purchases and whereas the 
Broker hereby acknowledges that he will 
receive all such advances as the Company 
shall make to him and hold the same in trust 
for the Company now it is hereby agreed :—— 

1. The Broker is not the agent of the 
Oompany and shall not be at liberty to bind 
them in any manner whatsoever; 

2. The Broker shall employ the moneys 
ofthe Company in and about the purchase 
and transport of paddy to the Oompany’s 
mill at Dawbong. 

8. The property in tha money and paddy 
purchased therewith shall be and remain in 
the Company. 

4; The Broker shall immediately upon 
arrival of the paddy in Rangoon tender the 
same to the Company at their said mill.. 

5. The Company shall take delivery of 
the paddy and at their opinion either pay or 
credit the Broker with the price of the same 


Py 


334 
NGA PO TWHT v. WMPHBOR, 


at the: current market rate. * * 

* z The Broker agrees to accept pay- 
ment for the paddy at the said current 
market rate whether the same shall be 
higher or lower than the rate at which he 
purchased the paddy. 

8. The Company shall pay to the Broker 

either in cash or by crediting his account 
with the amount er brokerage at the 
following rates :— 
* 7. The Broker on be BAN for 
the payment ofthe money or the supply of 
paddy to the value thereof to the Company 
and it is hereby expressly agreed that if 
beither the money or the paddy shall be lost 
by any means, including the act of God, 
thieves, or other canses over which the 
Broker has no control, the Broker shall ‘in- 
demnify the Company against all loss. 

8. This agreement shall govern ail ad- 
vances hereafter to be made by the Oom- 
pany to the Broker, so that if the Company 
shall hereafter make further advances to 
the Broker sych further advances shall be 
subject to this agreement and the trusts 
hereof and it is hereby also agreed that 
if the Broker shall at any time obtain paddy 
with money advanced hereunder and receive 
the price thereof from the Company in cash 
he will set: apart out of such price sa sum 
equivalent to the amount of outstandings so 
used and treat the same as a further advance 
holding it on the same trusts as the original 
advance.” 

It is argued for accused that the terms 
of the 5th and 7th olanses of the agreement 
are contradictory of its other terms and are 
ineompatible with accused being a trustee. 
No doubt if the effect of the agreement as 
a whole is not to create a trust and is to 
transfer the property in the money advanced 
to the accused, then the mere statements in 
the document that there is trust and that 
the property did not pass to accused, cannot 
alter ite effect. In Hock Cheng & Oo. v. 
Tha Ka Do (1) the agreement specified a 
time within whioh the paddy was to be 
supplied andthe Approximate quantity to be 
supplied: in other respects the agreement 
- appears to have been essentially the same as 
that in the present case except that here words 
are added that the money is held in trust and 
remsina the property of the Company. The 
question whether this addition alters the effect 


(1) 19 Ind. Cas, 145; 6 Bur, L. T, 18; 140r, L J, 
145 7 L. B, R. 16, 
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- of the agreement is one of importance and 


I, therefore, refer for the decision of a 

Bench the question whether the moneys 

advanced to the accused in puranance of the 

agreement of the 12th March 1918 set out. 
above, were entrusted tlo him within the 

meaning of section 405, Indian Penal Code, 

Pendingithe decision “of the appeal, accused 
may be released on bail in Re. 5,000 with 
two sureties. 

JUDGMENT OF THE FULL BENCH. 

Twouny, J.—It seems to me that if a trust 
arises at all i in such cases as this, it can only 
arise from the relation of the parties to one 
another aa principal and agent. This view 
is. supported by the statement of the 
learned Oonnsel for the prosecution (at the. 
hearing: of the reference) that though the 
“Broker” is declared in clause 1 of the 
agreement under consideration ‘not to be 
the agent of the Company he should never- 
theleas be regarded as their agent for the 
limited purpose of buying peddy. But it is 
difficult to understand how we can regard the 
“Broker” as an agent at the moment of 
expending the money, and not as an agent 
previously when he received and held the 
money and subsequently when he has the 
paddy in his possession before delivering it 
to the company. 

If the money was advanced to the ac- 
cused as agent of the Company the Company 
would retain the beneficial ownership thereof 
and as case of truss would necessarily 
arise; and conversely, if the beneficial owner- 
ship is shown to have remained in the Com- 
pany then the accused must be regarded 
as an agent and as having held the money 
in trust. The agreement contains express 
declarations that the money is received in 
trust and that the property in the money 
and the paddy purchased therewith shall 
be and remain in the Company. But 
these declarations do not conclude the 
matter. They cannot have effect if the con- 
tract contains other terms which are plainly 
inconsistept with a continuance of the Com- 
pany’s ownership. To begin with I would 
point to the word “Tender” in clause 4 
which seems to imply that the paddy is 
the property of the Broker till it is made over 
tothe Oompany; the word “Tender” would 
not be appropriate to the case of 4 
man buying paddy as agent. of another. 
This, howeyer, is a small point and might 
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‘be regarded as a mere slip in drafting the 
agreement. It would not be enough. by 
itself to show that the paddy was not already 
the property of the milling Company. 
Not 80, however, as regards clauses 5 and 
7: which are, in my opinion, altogether in- 
consistent with the contention of the com- 
pany. Olause 5 provides that they are to 
pay for the paddy at the rate prevailing at 
Rangoon on the day the Broker delivered 
it to them and not the rate at which the 
Broker bought the paddy. Under clanse 7 if the 
money or paddy is lost from any cause what- 
ever the Broker is to bear the loss.” These 
conditions nullify the effect of the declara- 
tion that the property in the money and 
paddy is tobe and remain in the Company. 
They are consistent only with the interpre- 
tation that the beneficial ownership in the 
money passed to the Broker at the time of 
the advance and that the property in the 
paddy is with him till he delivers it to 
the Company. Notwithstanding the express 
declarations referred to, it is the duty of the 
Court to examine all the terma of the trans- 
action with the strictness required in- a 
criminal matter and to determine whether 
it is really a case of “entrusting” money to 
ap agent in the sense of the Penal Code. If 
it is fonnd that the other terms are incon- 
sistent with such an interpretation or 
even if there is any reasonable doubt about 
it the Court is bound to decide that the 
money was not “entrusted” within the 
meaning of section 405, India Penal Code, 
and that the property in the money did in 
fact pass to the Broker. If the property 
passed, there could be no “criminal breach 
of trust”, for this offence always involves 
“Oriminal misappropriation” and a man can- 
not commit criminal misappropriation of his 
own property. 

The terms of clauses 5 and 7 are incom- 
patible with the view that the Broker was 
employed as an agent at all, An agent 
would be required to exercise reasonable 
diligence but would not be responsible, as 
he is made responsible in this agreement, 
for loss in any event. Any paddy that an 
agent buys would be held by him entirely 
subject to the directions and control of the 
principal from the time of purchase, where- 
as this agreement does not bind the Broker” 
as to his dealings with the paddy except 
that. he shall “tender it to the Company.” 
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He can choose his own time for delivery, can 
hold upthe paddy he has bonght and take 
advantage of a rise in the market before 
delivering it to .the Company. Moreover, 
if the market rises he is not bound to 
deliver all the paddy he has bought, but 
only the equivalent at the increased market 
rate of the amonnt of the advances received 
from the Company. On the other hand, if the 
market falls he has to make goal the 
difference out of his own pocket.. These 
incidenta are at variance with the nation of 
agency. 

The accused in this case was not subjected 
to the direction and control of the Company. 
He agreed to buy paddy for them, but 
the manner and means of performance were 
left to his discretion except so far as they 
are specified in the agreement. In these 
circumstances he must, in my opinian, be 
regarded as an independent contractar and 
not as an agent. The Company cannot have 
it both ways, that is to say, they cannot 
retain dominion over the money until the 

Broker” expends it, and at the same time 
enjoy immunity from the ordinary riaka and 
liabilities incidental to the ownership. 
of the paddy bought 
with it. The maxim Gus sent commodum 
sentiro debet of onus applies to the case, 
not because the agreement contains an 
express declaration that the broker is not 
the agent of the company, but because it 
further provides that the money and paddy 
are to be held entirely at the Broker’s 
risk and seeing that the Broker ia left to 
conduct his paddy buying business st his 
own discretion unfettered by the control 
and direction of the Company, I would 
decide that the broker cannot be regarded 
as the agent of the Company and that, there- 
fore, he was not “entrnsted” with the money A 
qua agent. Nor, in my opinion, is there any 
reason to hold that he was “entrusted” with 
the money otherwise. 

On these grounds I would answer the 
reference inthe negativ 

` Onuonp, J.—It has CA decided by a 
Fall Bench of this Court that breach of 
trust cannot be committed in respect of 
money taken on loan: because the pro- 
perty in the money passes to the borrower, 
If A takes money from B on Joan or other. 
wise, upon 8 false representation of fact, he 
is guilty of cheating. The representation of 
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fact may be that it is A’s intentionto buy 
paddy with the money and sell itto B. If 
A, at the time of taking the money, had that 
intention but subsequently abandoned that 
intention and spent the money in some other 
way, he would not be guilty of cheating; 
and he would not be guilty of criminal 
. breach ‘of trust unless the property in the 
money remained in B. In this case the 
dealer took the money from the Company for 
the puropose of using it in his business in 
buying paddy and selling to the Company, 
in order that le might make as much 
profit as possible for himself. The Oom- 
pany could not, at will, recover the money 
from the buyer, bocaase he has the right 
_ to retain it in order to use it in the above 
‘manner. And they could not recover the 
paddy bought by the dealer, because they 
are entitled to receive only so mach paddy 
at their millin Rangoon the value of which, 
at the current rate at the time of ‘ “tender” 
by the dealer, would be equivalent to the 
amount advanced to the dealer. And any 
losa of money or paddy falls on the 
dealer. Thus although there is a term 
in the contract that the property in the 
“money and paddy _ purchased therewith 
rhall be and remain in the Company, the usual 
incidents attaching to property so far as the 
Company is concerned are altogether absent. 
The agreement, no doubt says that the 
dealer shall “indemnify” the company against 
all losa, thereby implying that the Joss of the 
“trust” property in the first place falls upon 
the Oompeany and that the dealer insures 
the Oompany against loss. But this is 
merely an indirect way of saying that the 
dealer holds the money, and the paddy 
until delivered at the mill, at his own 
risk. As pointed out by Mr. Justice Par- 
Jett in his reference, this agreement is, in 
“its effect, the same as the agreement 
which was considered by the Full Bench in 
Hock Oheng 4 Oompany v. Tha Ka Do (1). 
The question whether A entrusted pro- 
perty to B ia one which depends upon the 
actual facta of the case, and not merely 
upon the legal terms employed by the per- 
ties. If the real nature of the transaction 
is a logn, the fact that the parties in 
writing “ call it a trust or agree that for 
_ the purposes of the Indian Penal Code the 
` property in the money shall be deemed to 


remain, in the ariginal owner, or agree that 
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the party receiving the money shall be 
liable for criminal breach of trust if he | 
applies the money to a purpose other than 
that agreed upon, would not bring the 
transaction within the scope of section 405, 
Indian Penal Code. The Penal Oode can- 
not be altered by agreement of parties s0 as 
to make section 405 applicable to a trans- 
action which is in its real nature a loan. 
If A receives money from B for certain 
specified purposes, I do not think the money 
is “entrusted” to A within the. meaning 
of section 405 of the Indian Penal Code 
if A ig to be liable for the money, to give 
inany events. In my opinion the trust, (if 
any), in this case is merely a technical or 
colourable trust. I would answer the question 
referred in the negative. 

Hasor, Orre. O. Ji—Mg. Po Ywet 
was advanced by Joseph Heap & Sons 
Re. 4,500, Rs. 4,000 on the receipt Er- 
hibit D, dated the 12th March 1918, 
and Re. 300 on the promissory note 
Exhibit E, dated the 14th March 1918 
to purchase paddy for them. These rums 
were advanced in pursnance of an agree- 
ment he signed on the 12th March 1913, 
and which is Exhibit A. Subsequently by 
mistake Exhibits D & E were cancelled but : 
they were replaced by the receipta Exhibita 
B & O dated the 15th April 19138, for 
Re. 8,000 and Rs. 1,500, respectively. 
The order of reference gives the facts in 
detailand it is unnecessary to repeat them. 
The point referred to us for decision is 
whether the moneys advanced to Maung 
Po Ywet in pursuance of the agreement 
of the 18th March 1918 were entrusted to 
him within the meaning of section 405 of 
the Indian Penal Code. The case is as 
equal to the cases of Nga Po Sek v: 
Emperor (2) and Hock Oheng & Coy. v. Tha Ka 
Do (1). A new form of agreement has been 
entered into between the miller and the 
man who is advanced money for the pur- 
chase and supply of paddy—in this instance 
Meg. Po Ywet—and it is urged that in ac- 
cordance with the terms of it there is an 
entrustment of the money within the mean- 
ing of section 405 of the Indian Penal Oode. 
The essentials of the agreement between 
the two parties are practically the same as 
in the previous cases except that in the 

(2) 17 Ind. Oas. 824, 6 L. B. R, 62 5 Bur, I, T. 
148; 18 Or. L. J, 888, 
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present agreement the Company binds itself 
to take delivery of the paddy purchased. 
The man taking the advance is to be 
credited for the paddy he supplies according 
to the rate current on the day of supply; 
if he has paid for the paddy at a higher 
rate he is to bear the loss, but if at a 
lower rate he is to enjoy the profit: Also 
if the money or paddy is lost by the Act 
of , thieves, or other canses over whioh 
he has no control, he is to bear such logs. 
But the agreement expressly declares thaf the 


person to whom the advances are made and - 


who is called the broker holds the sale in 
trust, that the property in the money and paddy 
purchased therewith shall be and remain in 
the Company, and that the broker shall imme- 
diately upon arrival of the paddy in Ran- 
goon tender the same to the Company and 
that the Company shall take delivery of it 
and at their option either pey for or 
credit the broker with its price at the 
current market rate. The reasons on which 
my decision was based in the former case 
apply generally to the present case. But 
in this case an express trustis declared. It 
is stipulated that the property in the 
money and paddy purchased therewith 
remain in the Company and the Oompany 
bind themselyes to take delivery of the 
paddy. The same arguments arise that 
such terms of the agreement are inconsist- 
ent with those relating to profit-and loss. 
It is urged that as Po Ywet has to 
bear all loss as set out in paragraph 7 in 
the agreement and also loss caused by a 
fallin market price between the time of 
his purchase and the time the Company 
takes over the paddy, he cannot be ssid to 
hold the advances and paddy purchased with 
such in trast, that the mere fact that a trust 
is declared by the agreement cannot create 
a trust, the other conditions of the agree- 
ment being as they are. It seems to me 
that the present agreement evidences more 
than a loan with a condition attached and 
more than an advance with an undertaking 
to nse it in the purchase of paddy, that 
there is an entrustment within the meaning 
of section 405 of the Indian Penal Code. 
The money was advanced for a specified 
purposs and in consequence of confidence 
reposed in Mg. Po Ywet by the Company. 
He has expressly agreed to hold ihe moneys 
in trust tor the purchase of paddy and for 
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no other purpose. It is expreasly agreed 
that the property in the money and paddy 
purchased therewith is toremain in the 
Oompany. The mere facts, that, if the money 
or paddy is stolen or lost otherwise, and if 
the market valne fallas between the time of 
the purchase and the time of supply to the 
Company, the broker is to Lear the loaa, do 
not seem tome to remove the arrangement 
between the parties from one af entrust- 
ment. 
perty remains in the Company and the 
broker has agreed to apply the money 
or paddy purchased with it for the use 
and benefit of the Company. The facts that 
he has contracted. to bear any loss that 
may be incurred in the manner he has, does 
not seem to me to make him the less a trustee. 

Ib was stated that the first paragraph 
of the agreement is inconsistent with the rest 
of itand this would appear to be so as 
the broker would betho agent ofthe Com- 
pany for the purchase of paddy with the 
money advanced to him for the purpose; 
but oven if it isso inconsistent Ido not see 
that it affecta the matter. Irrespective 
of whether a man is an agent or not, he 
may be a trustee. I would answer the 


The equitable interest in the pro- . 


question referred by saying that, in my ` 


opinion, the moneys advanced to Po Ywet 
in pursuance of the agreement of the 12th 
March 1913 set out in the order of refer- 
ence were entrusted to him within the 


meaning of section 405 of the Indian 
Penal Code. 
Par.ett, J—The legal aspect of the 


agreement has been so’ fully dealt with 
in the foregoing judgmenta that I do 
not think that I can usefully add anything 
to what has been said, but it is interst- 
ing to trace how matters would work out 
according to` the strict terms of the 
agreement in 8 simple concrete case. 
Supposing there was only one advance 
to Po Ywet of Rs. 1,000 and that he found he 
could buy paddy in the district at such a rate 
that delivered at the mill’ would cost him at 
Rs. 90 per hundred baskets, and thai is 
extended to the whole Rs. 1,000 in hia 
purchase and transport; he would thus have 
approximately 1111 baskets to be delivered. 
If the market rate in Rangoon on. the 
date of delivery was Rs. 100 per hundred 
baskets, the value of the paddy would be 
Rs, 1,111. By paragraph 5 of the agree- 
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ment the Company have expressly reserved 
to themselves the option of paying for or 
crediting the broker with the price of the 
paddy tendered. They could, therefore, in- 
aist upon forcing Ra. 1,111 upon Po Ywet and 
compelling him under paragraph 8 to hold 
Rs. 1,000 of it on trust for them; the agreement 
giving him no power to terminate the trust, he 
- would be driven to s suitif he wished to do 
so; meanwhile he wonld be responsible 
for the whole amount though he deposit- 
editin a Bank and that Bank failed. Nay, 
if he so deposited it at interest he might 
be prosecuted criminally for using the 
money otherwise than in and abont the 
purchase and transport of paddy to the 
Company’s mill. On the other hand the 
Company might, if they wished, merely 
credit him with Rs. 1,111 wiping out 
the Re. 1,000 advanced and showing a 
balance in his fayour of Rs, 111 but 
- paying him nothing. A credit entry in his 
favonr in the books of Joseph Heap & 
Sons would be of little use to Po Ywet 
for the purpose of meeting his current 
expenses. Only if the Oompany deigned to 
credit his account with Rs. 1,000 and so 
close it and pay him Rs. 111 in cash, 
- could the trust be terminated and could 
Po Ywet get any real profit out of the 
transaction at all. This shows how one- 
sided the agreement is and how complete- 
ly designed merely to protect the Oompany 
from loss under all circumstances and in 
any event. Again suppose in the case 
suggested above Po Ywet spent Ra. 900 
of the Re. 1,000 in buying and delivering 1,000 
pbesakets of paddy, the Rangoon price on 
the date of delivery being Ra. 100 per 
100 baskets, and that the Company credit- 
ed him with Re. 1,000. According to the 
eagreement the Rs. 100 left Po Yvwet's 
hands always and wonld still remain the 
property of the Company, and they would 
be under no obligation to transfer it 
to him. On the contrary he would be 
bound to expend i in the purchase and 
transport of paddy, and if he used it 
otherwise would be liable to be. prose- 
cuted. But would any Criminal Court be 
found {0 convict if he put it in his 
pocket as his representing his profit over 
‘ the transaction? Surely not.- Once, however, 
it is conceded that if the market con- 
ditions sufficiently favoured him Po Ywet 
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was not bound to expend on paddy the 
whole of the amount advanced to him, it 
is clear that his position is merely that 
of a trader operating on his own account, 
and the fiction that the property in the 
money remains in the Company and that 
he is a trustee in respect of it is at once 
exploded. It cannot be again, said that 8 
trustee may be remunerated for the services 
which hé performs, but no case has been quoted 
in which the remuneration even remotely 
resembles that purporting to be offered in 
this case; and what does it amonnt tof 
chance of making a profit 
in the ordinary course of trading, with, it 
is true, the additional advantage of an 
assured market for the goods up toa 
limited quantity at the price prevailing on 


the date of delivery. I consider that 
this ‘cannot be called remuneration for 
carrying ont duties as a trustee. Po 


Ywet takes merely the ordinary risks of 
profit or loss incidental to trading incurred 
by a man operating on his own account, 
who has secured a contract to place a 
certain quantity of his goods at certain 
prices: Whether he makes a profit or & 
loss the agreement provides that the 
Company shall incur no loss in any 
event. The fact that they can under 
no circumstances bear the loss of the 
money implies, I think, that they are not the 
owners of it. 

I would answer the question referred in 
the negative. 

Rosson, J.—The only apparent change 
in the facts of this case from those 
covered by the Full Bench decision in 
Hock Oheng § Coy. v. Tha Ka Do (8) is that 
there is a declaration in the agreement 
executed that a trust is created and a statemet 
that the property in the money advanced 
and the paddy purchased therewith remains 
in the Company. : Mere allegations of this 
kind cannot in themselves create « trust 
nor create ownership in the money after 
it has been handed over and in this as 
in every criminal case it is necessary to 
weigh all the facts and circumstances 
and then decide on them as a whole. For 
the purposes of a criminal charge under section 
405, Indian Penal Code, there must .be an 
entrustment of the property or of dominion 
over property followed by a dishonest mis- 


appropriation or conyersion, or by a dishonest 
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user or disposal ofthe property in violation 
of a legal contract made touching the dis- 
charge of such trust. 

The entrustment may be “in any manner,” 
but if this money when handed over became 
the property of the appellant or if it 
ceased to be the property of the Company there 
can have been no entrustment. 


What then are the facta? I take it to be 
incontestable that the agreement in this 
case has been deliberately drafted so as 
to endeavour to create such a state of facia 
as will allow of a criminal charge if the 
money is not expended in purchasing 
paddy and supplying it to the Oompany. 
The difficulty experienced in arriving 
at such a reeulb is dus to the ‘care 
necessary to avoid rendering the company 
liable to third parties owing to the acts 
of the person receiving the advange. 
If such a person becomes merely the agent 
of the Company the latter may be liable 
to outside clauses. Hence we find that the 
first clanse declares the “Broker” shall not be 
at liberty to bind the Company in any manner 
and that he is not the agent of the Oom- 
pany. Ifnot the agent, I fail to see in what 
capacity he could act while the property in 
the money still remained in the Company, 
and I understood during the argument 
that it was urged that he wis not the 
agent in one sense but was in another, 
In fact Oonnsel was in a dilemma out of 
which he could not extricate himself satis- 
factorily. The agreement provides he is to 
employ the money only in the purchase of 
peddy and its transport to the Company’s 
mill. He is to tender it to the Company 
immediately on its arrival in Rangoon and 
the Company undertakes to take it over at 
the market rate current on the day of 
delivery and the Broker to accept that rate, 
The Broker is to get brokerage. The “Broker” 
is to take in addition all profits arising from 
this arrangement and is also to bear all 
loss including the loss arising from the Act of 
God, eta, over which he has no control. 
The agreement states the “Broker” is not 
the agent of the Company. If that is go 
in my opinion the Company fails in its 
erdeayour to make him ori liable. 
But that statement will be of no avail if 
the result of all the terms and considera- 
tions is to dreate the legal status of prin- 
cipal and agent. If the Company is to 
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remain owner of the money it must be liable 
for losses arising from a proper expenditure 
of the money in terms of the agreement 
and it would be entitled to the profits. 
Under the agreement the “Broker” must 
act in all the contracts made for the 
acquisition of paddy as a principal and all 
the incidents of the contracts fall on. 
He approaches the Company and says: 
can get you the paddy you want and I will 
do so if you help me by lending me money.” 
The Company agrees provided he will use 
this money for this purpose only, but ex: 
pressly stipulates that it undertakes no 
liabilities and will not claim any profits. If the 
ownership in the money remains in the Com- 
pany then tha ownership in any paddy acquir- 
ed vests in the Company; it is merely the money 
converted into another form. But this is 
expressly provided against by the provision 
that the Company is not to be liable to third 
parties or for loss by the Act of God, ete. ` 
In my opinion the agreement merely shows 
that the Company, being desirous of getting 
paddy, employs the services of the “Broker” 
and gives him an advance but it declines to 
make the Broker ita servant or agent. This 
being so, the ownership in the money is 
transferred to the Broker and no entrnatmentt 
is created. Let us supposs the “Broker” 
duly expends the money in strict accordance 
with the terms of the agreement but the 
paddy is then lost by the Act of God or 
owing to thieves through no fault of the 
“Broker”. The Oompany claims in one 
clause that the ownership in the paddy 
lies in it and not in the Broker. 
Yet in another that the Broker must 


` bear the loss and he is .to be still liable 


for the advance. Oan the Company be heard 
to say he is not their agent for tha purchasg 
but that the paddy when bought belongs 
to it and yet again when it is lost it belonged 
to the “Broker” P 

In my opinion this agreement evidences 
a loan accompanied a promise to use 
the money in 8 particular way, for the 

ownership in the money and the paddy 

bought with it must on a consideration of all 
the terms of the agreement be held to have 
yested in the “Broker”. 

I would, therefere, answer the reference n 
the negativo: 
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OALOCUTTA HIGH COURT. 
ORDINART ORIGINAL ORIMINAL JURISDIOTION.* 
April 8, 1914. 

Present: —Mr. Justice Stephen. 

EMPEROR—ProsmcuTos 

S YONEK i 

| NIRMAT: KANTA ROY—Acovusap. 
` Criminal Procedures Code (Act V of 1896), s. 408— 
Autrefois aoquit—“ Any other offence with which he 
might have been charged,” meaning and affect of — 
Aoquitial on charge of murder, if bar to trial on charge 
i Aa cwtpable homicide chere culpable homicide toas 
previous trial—Acquittal on charge under 

A Tadian Penal Oode, if bar to trial or 

section 302/114, or 302/109—Penal ods, 

ie XLV ares 1880), a 34, meaning of-—Discharge of 
jury under- section 805, Criminal Procedure Code, 
and trial before a fresh jury wader direction of Court, if 
a eed of first trial om origmal plea— 
Plea of accused, if necessary again in seoond trial— 
Pleading sot guilty ond autrefois acquit at one and 
sams time, if proper—Haglish law of oriminal pleadmg, 
bearing of, on Indian oriminal procedure—Plea of not 
guilty mot a plea recognised by Indian Corde of 
Oriménal Procedure. 

The accused was indicted in the Oaloutta Oourt of 
Ortminal Sessions under five oounts which were, 
fretly, the murder of one N under section 902/84, 
Indian Penal Oode, secondly, murder of the seme 
man under section “902/114, Indian Penal Oode, 
thirdly, a the murder of the mme man under 
section 902/100, Indian Penal Code, fourthly, the 
murder of one A, ffthly, culpable homicide af A, 
Tho aoonsed pleaded not guilty to all the charges The 
jury unanimously acquitted the aconsed of the firs: 
and the fourth and differed as to the other 
counta, there being not as many as six who agroed in 
opinion: The Judge discharged the jury under section 

305, Ortminal Procedure Code, and directed a re-trial. 
De the telat ot the esak before a fresh jury on 
the remaining counts of the indictment the accused 
pleaded not guilty as also awirefors acquit, and 
fy was tinged fn defence (1) thet as the acoused had 
“been acquitted of the charge of murder of d, he could 
not be tried for committing culpable homicide 
on him; and (2) thet as he had been eee 
offence under gection 802/84, Indian Penal Oode, in 
relation to the murder of N, he could not be convicted. 
an offence in relation to the seme man under 
section 902/100, or 902/114, Indian Penal Oode: 


Held, that section 403, Criminal Procedure Code, 
Protected the accused only against o trial for murder 
ind any other offenoe for which b different charge 
from the one made him “might have been 
made.” But the offence of culpable homicide for 
which he was tried again was one of the charges 
actually made against him and on the terms of 
section 408, Criminal Procedure Code, the firat objec- 
tion failed. If the accused had been charged with 
nade alone, a verdict of not guilty would have pro- 
tected him from snother trial far culpable homicide 
and wore he acquitted of culpable homicide he would 
be protected from a trial for any offence involving 
hurt; bat where n charge teas made the case foll 


# Taken from O. W, N. with permission, —Ed, 
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outside the provisions of the law dealing’ with cases 
where it might have bern mada, 

That for the purposes of section 408, the socused 
was not being tried again but was being tried on 
the original indictment and on his first plea of not 
guilty. Section 308, Oriminal Procedure Code, did 
not affect the construction of section 403. 

That section 408 should not be construed with 
reference to the English Law relating to criminal 
Pleading. Sections 271 and 272, Criminal Pro- 
cedure Code, contain all that is as to 
pleading and there is no need to supplement their 
contenta by a reference to any other system of 
Judicature. 

That the plea of not guilty was one not recog- 
nised by the Code of Oriminal Procedure and it 
was not open to the accused to make any answer 
to an indictment except guilty ora claim to be lk 

Section 408 has nothing to do with pleading, but 
is in terms of a limitation on the juisdiction of the 
Oourt, A defence under that secticn may be seb ` 
up at any time before verdict in any form. 

That even assuming the case to be governed by 
the English Law of pleading, autrefois aoqut was not 
properly pleaded. 

That the acoused had already pleaded not guilty 
in the first trial and that plea was still awaiting 
adjudication and the second plea wns, therefore, un- 
necessary and of no effect, 

That even if the principles of English Law were 
to be applied tò the present case the aoquittal for 
murder was no ber to the re-trial for culpable homi- 
cide. ` 

Where another person, actually killed the deceased, 
the aocused who was stated to. have accompanied 
him and attempted to Kill him could not be charged 
with the murder under section 34 of the Indian 
Penal Code. 

Bection 84 of the Indian Penal Code is to be read 
according to the meaning of ite terms without 
reference to any doctrines derived from the English 
Common Law. 7 

The construction put on the section in Queen. 
Empress v. Hahabir Tiwari, 21° A. 208; A W. N. 
(1899) 76 ‘and Gowrıdas Namasudra v. Emperor, 2 
Ind. Cas. 841; 10 Or. L J. 184, 18 0. W.N 680; 36 
0. 659 (which is summarised in paragraph 248 of 
Msyne’s Oriminal Law) is wider than the terms of 
the section justify. 

The finding of not guilty by the jury on the 
charge under section 802/84, Indian Penal Code, 
under the direction of the Judge for an acquittal 
on legal grounds, did not decide any question of fact 
and could not be taken es negativing the common 
intention of the acoused and the man who in fact 
killed N. . 

That there is no reason for saying that a man must 
be absent in order to abet under section 100, Indian 
Penal Code. 


That by instigating the unknown murderer by 
accompanying him to the place and aiding him 
ih his flight afterwards, the asocused would be 


abetting the murder under section 109, Indian 
Penal Code, even if he was not present at the 
murder, his presence there would make him Hable 
for tho murder under section 114 

The effect of section 108 and section 114 of the 
Penal Oode is to supersede all the English Lew 


relating to principals of the first and second degreeq - 


and acgemsories before the act, 
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The facts of. this case necessary for the 
purposes of this report are as follows: On 
the night of the 19th January 1914 at about 
8P. w. one Nripendra Nath Ghosh, ' an Ins- 
pector of Police, was shot dead by a revolver. 
16 was alleged that two persons took part in 
the murder, but the shots from the revolver 
of only one of-them had taken effect. The 
accused. Nirmal Kanta Roy was alleged to 
have been one of the two persons who fired 
at the Inspector, but did not actually hit 
him. The prosecution also alleged that 
both the assailanta were thereupon pursued, 
the other eacaped, and the aconsed on being 


further pursued was caught hold of by hischadar - 


by a little boy named Ananto Teli. There- 
upon it was alleged, the accused fired and 
killed Ananto Teli, and continued running 
on till he was captured. 

The case was committed to the High Court 
Sessions and fried before a Special Jury. 
The charge contained five counts and was as 
follows:-— 4 


1. That he, tho said Nirmal Kanto Roy, 
on or’about the 19th day of January 1914 in 
Calcutta aforesaid in conjunction with another 
person in furtherance of the common intention 
of himself and of that other person did com- 
mit murder by intentionally or . knowingly 
causing the death of one Nripendra Nath Ghose 
and thereby he, the said Nirmal Kanto Roy, 
commited an offence punishable under section 
802 read with section 34 of the Indian Penal 
Oode. 3 


2. That some person unknown st or about 
the time and in the place aforesaid committed 
murder by causing the death of the said 
Nripendra Nath Ghose and he, the said Nirmal 
- Kanto Roy, who, if abeent would have been 
punishable as an abettor of such offence in 
consequence of such abetment, was present 
when such offence was committed and there- 
by, he, the said Nirmal Kanto Roy, committed 
an offence punishable under sections 114 and 
- 802 of the Indian Penal Code.” 


3. That he, the said Nirmal Kanto Roy, 
at or about the time and in the place aforesaid 
abetted some person unknown in committing 
the offence in the first charge mentioned 
which offence was committed in consequence 
of such abetment, and thereby the said 
Nirmal Kanto Roy committed an offence 
punishable under rections 109 and 302 of the 
Indian Penal Code. s 
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4, That le, the said Nirmal Kanto Roy, 
at or about the time and in the place afore- 
said committed murder by causing the death 


` of one Ananto Teli otherwise called Antu 


Teli and thereby he, the said Nirmal Kanto 
Roy, committed an offence punishable under 
section 302 of the Indian Penal Code. 

5. That he, the said Nirmal Kanto ‘Roy, 
at or about the time and in the place aforesaid 
and in course of the said transaction com- 
mitted by culpable homicide not amounting to 
murder by causing the death of the said 
Ananto Teli otherwise called Antu Teli and 
thereby the said Nirmal Kanto Roy com- 
mitted an offence punishable under section 304 
of the Indian Penal Code. i 

At the close of the evidence, the learned 
Judge said that he was of opinion that section 
84, Indian Penal Code, did not apply to the 


` facts of this case and directed the jury to 


bring in 6 verdict of not guilty on the first 
count and they did so. After retiring, the 
jury brought in a unanimous verdict of not 
guilty on the fourth count, vis., that of mur- 
dering Ansanto Teli, but were divided in the 


` proportion of 5 to 4 on the other counts. The 


Judge thereupon took the verdict of acquittal 
on the first and fourth counts, and discharged 
the jury and ordered a re-trial on the three 
counts as to which the jury were not agreed. 

The re-trial came on before the same Judge 


-and another special jury. But before the new 


jury was empanelled or the indictment read, 
the accused through his Counsel took the pre- 
liminary plea of autrefots acquit. 

Mr. Norton (with Messrs. O. BR. Das, 
J. N. Roy, L. Palit, W. Sen Gupta and B. N, 
Roy), for the Acoused.—Before the charge is 
read, I want to take the plea of atérafoty 
acquit 


Mr. S. P. Sinha (with Mr. B. O. Miter, 
Btanding Counsel, and Mr. H. P. Ghosh), for 
the Orown.—It ought to be taken after the 
chargea are read- 

[Stupuan, J—We are not so technical. | 

Mr. Norton.—My first point is that my 
client bas been acquitted of the murder of 
Ananto Teli. Thej could have convicted 
him of culpable homicide. But they have 
not done so. No mar is to be tried for an 
offence twice. Your Lordship did not sum 
up or explain the charge of culpable homicide. 
You charged them only for murder. My 
client was acquitted of that. The jury could 
have convicted him of the lesser offence of 
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culpable homicide, but they did not. Refers naih Dutt (4), Abhi Misser v. Lachms Narain 


to Archbold (last Edition) page 177. Reg. v. 
Grimwood (1), This principle is incorporated 
in section 408 of Criminal Procedure Code, 
The test is, “ was I in jeopardy of being con- 
victedP” The point is not what the jury did, 
but what the jury could have done. Your 
Lordship not having directed the jury abont 
culpable homicide the jury was bound in law 
to bring in a verdict of not guilty on that 
minor count. Refers to Reg. v. Blrington (2), 
Reg. v. Morris (8), Archbold,-page 235. 

My next obection relates to the two counts 
of abetment of the murder of the Inspector. 
On the last trial, there were three charges 
regarding this, vis., (1) under section 302, 
Indian Penal Code, read with section 34, (2) 
section 802 read with section 109, (3) sa 
802 read with section 114. Your Lordship 
directed the jury to acquit my cliept under 
section 802 read with section 34. That 
necessarily is a bar to a trial under sec- 
tion 802 read with section 109 or section 
802 read with section 114, Abetment is 
defined in section 107, Firstly, there is no 
possible evidence of instigation in this case. 
Secondly, it requires common intention. 
That is covered by section 34. | 

[STEPHEN, J.—I dont think go. There 
was no evidence of an illegal act being 
done by the accused as is contemplated by 
section 34. 

Mr. Norton._—Section 84 relates to cases 
where one person is present in furtherance 
of the common intention and another does 
the act, they are both equally guilty. The 
jury have acquitted my client under section 
302 read with section 34, therefore, they 
have negatived common intention and con- 
spiracy. Therefore, there cannot be abet- 
ment. See section 109 and section 114. 
Some of these cases fall under section 34, 
Therefore an acquittal under section 34 
would ber a subsequent trial under section 
109. As regards section 114, a person 
merely by being present does not make 
himself liable under this section; he must 
have been liable for gbetment even if he 
were absent. See Quam Empress v. Dwarka- 


ERES P. 808. ` 
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(5), follows Quesn-Empress y. Dwarkanaih 
Dutt (4), Keshwar Lal Shaha v. Girish Ohunder 
Dutt (6). 

Mr. 0. R. Das follows:—The principle of 
section 805, Criminal Procedure Code, is 
that the verdict must be one entire verdict. 
Your Lordship has accepted a verdict, and 
it must cover all the charges. See Krishna 
Dhan Mandal y. Queen-Empresa(7), This shows 
that the word verdict in section 428, 
Procedure Code, means one entire verdict. 
See also Quoen-mpress v. Croft (8) (where 
the offences were distinct), Kaptan v. Snuth 
(9), Ram Sewak Laly. Maneshwar Singh (10), 
Sharbekhan Goshain v. Emperor (11), Gussie 
Empress v. Subedor Krishnappa (12), Queen- 
Empress v. Erram odds (13). These cases show 
thatthere must be one entire verdict. Ses also 
Kenny’s Criminal Law, pages 470, 471. If 
two charges are substantially the same, Re- 
quittal on one bars a trial on the other, e.g., 
acquittal on common assault bars a trial on 
grievous hurt. Your Lordship need not 
have accepted the verdict under section 302 
ag it was not one entire verdict. But as 
my client was once placed in jeopardy of 
a conviction, he cannot be tried again. 
The game bundle of facts have been ad- 
judicated upon, and there cannot be a trial 
on the same facts. See Russel on Crimes, 
(7th Edition), page 1982; Archbold, page 
285; Harris’ Criminal Law, page 379. 

Your Lordship’s direction to the jury 
amounted in law to this that if the jury 
believed those facts, it was murder and 
nothing less than murder. The jury have 
found it was not murder, Therefore, in 
law, they must be taken to have negatiyed 
anything which falls short of murder. 

As regards the charges of abetment of 
the murder of the Inspector the case for 
the prosecution is that both the accused 
and the other man fired, and the resnlt 
was that the shots of the other man hit 
the Inspector and he died. Under these 


circumstances, the offence clearly is under 
4) 7W R. Or. 16. 
27 0. 500; 4 0. W. N. 546, 
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section 84 read with section 802. I will 
not enter into the discussion whether sec- 
tion 34 and section 114 are mutually exclu- 
sive. The jury under your Lordahip’s direc- 
tion has acquitted me of section 34. It is 
not open to the prosecution to try me again 
under section 114. The language of section 
114 is so clear that the facts on which the 
Crown relies cannot come under section 114. 
This section applies only to cases where the 
accused is already an sbettor before he is 
present at the transaction itself. Under 
section 34, it is not necessary that all of 
them must do something. Common design is 
all that is necessary. See Queen-Hmpress v. 
Gora Ohand Gopee (14). , 

Mr. Stnha—lI am bound to point ont that 
this plea of autrafors acquit has not been taken 
at the pro time. See Roscoe’s Criminal 
Procedure (8th: Kdition) page 169; 9 Volume 
Halabury, page 855. There must be formal 
proof of acquittal, identity of accused, ete. 
This can be done by formally tendering in 
evidence the original indictment and the 
minutes of the Court, ete. : 


[Stuexex, J.—The Court can refer to ita 
own notes. 

‘Mr. Stnha.—Of the five charges on which 
the accused was tried on the first trial, 
thers is no verdict before the Oourt on three 
of those charges, vis., culpable homicide of 
Anto Teli, and two charges of abetment of 
the murder of the Inspector. Therefore, 
the accused is being re-tried on these three 
charges. It has been contended by the 
other side that the accused. was once in 
jeopardy of being convicted, and therefore, he 
cannot be re-tried again. This principle of 
jeopardy, as stated, is too broad. If 
this principle were oorrect, then in every 
case where a jury disagrees, there cannot 
be a re-trial. Bee section 408, Criminal Pro- 
cedure Code. The words are ‘might have 
been.’ The true principle is stated in Daniel 
O’ Connell v. Reg. (15). Each count in an in- 
dictment is a separate indictment. See 
Archbold, page 82. Therefore, there must 
be separate verdicts on each count. The con- 
tention that the verdict must be one entire 
verdict on all the charges is absurd. For 
instance, if two persons are jointly indicted 
and one of them is let off, but there is 

(14) 6 W. B. Or. 45 at p. 48. 

iR (1844) 11 Olerk E Fin. 155 at p. 205; 9 Jur. 
25; 1 Oox. O. O. 413; 65 R. B. 59 8 E. B. 1001; 7 Ir. L 
B, 281; 6 Bh. Tr. @. 8.) 1. 
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disagreement with regard to the others, is it 
to be said that if the second is to. be re- 
tried, the man who has been let off should 
be tried again? Suppose,, again, a man is 
charged with murder, culpable homicide, 
grievous hurt and simple hurt. The jury 
are unanimous with regard to the graver 
offences, that the man is not guilty, but 
are not agreed as to simple hurt. If he is 
tried again, must he be tried again for the 
offences of which he was acquitted, because 

“there must be one entire verdict” for the 


_whole lot? That would be absurd. Accord- 


ing to the practice of this Oourt also, re- 
trials have taken place under circumstances 
similar to this. From the Oourt minutes in 
the Orown Office it would appear that in 
1906, a man was tried for culpable homi- 
cide, grievous hurt and simple hurt. The 
jury eae kan A aoquitted the accused of 
the graver charges, but was divided in the 
proportion of 5 to 4 as regards hurt. A 
re-trial was ordered. In 1904, in another 
case 8 man was tried for forgery for the 
purposes of cheating and also using as 
genuine a forged document. The jury 
unanimously acquitted the accused of the 
first charge and were divided, b to 4, on 
the second charge. A re-trial was ordered. 
Tn Krishna Dhan Mandal v. Queen- Empress 


_(7), there wasatrial in the Mofussil for murder 


and grievous hurt. There was no charge of 
culpable homicide. The jury were unanimous 
for acquittal with regard to one charge, but 
were not agreed with regard to the other. 
The High Oourt set aside the verdict 
under section 423, Criminal Procedure Code, 
and it was held that it must be taken to 
have set aside everything, namely, even the 
verdict of not guilty. This case, therefore, 
does not help the other side. 

The doctrine underlying these pleas is sat 
forth in Reg. v. Miles (16). The principle’ is 
analogous to that of res judicata, It applies 
only “where a criminal charge has been ad- 
judicated upon.” See Rey. v. Milas (16). 
Where the substratum ofa charge is taken 
away, the more aggrayated offence cannot be 
tried. , In this case the jury only negatived the 
murder of Anto Teli. Bub they did not 
negative culpable homicide. They expressly 
said so. They could not arrive at a con- 


clusion. The casein Reg. y. Grimbood (1) is 
(16) (1890) 24 Q. B. D. 488 at p. 480; 69 L. J. M. 
O: Se G3 LTs BTA 98 W: R. 334 17 Cox. 0, 0.9; 54 
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< A case similar to Reg. v. Males (16). acquitted him of murder under the fourth 


The cases may be put thus. Ifthere' 
is a charge of a minor offence and there is 
an acquittal, you cannot try him on a graver 
charge. I£ there is conviction on the minor 
offence, you cannot try him on ‘the major 
offence, because that would mean punishing 
‘him twice over. But does it follow from 
this that where a man las been acquit- 
ted of the major offence, the minor charge 
. is necessarily negativedP I submit, not. 
As regards the charges of abetment, the 
other side says thatthere being an acquittal 
‘on section 84, there cannot be any trial on 
section 114 or section 109. But abetment is 
a substantive offence. It is not sg minor 
offence. A man cannot be convicted of abet- 
ment, if there is no such specific charge. 
Each charge being a separate indictment 
must be adjudicated upon separately. 
Mr. O. R. Das, in reply.—See Archbold, 
page 189, the doctrine of res judicata does 
not apply. But I don’t say that tho ques- 
tion of adjudication isnot to be considered. 
Krishna Dhan Mandal v. Queen- Empress (7) is 
adirect authority that “verdict” means one 
“entire verdict. See Archbold, page 82. 
Where the offences are distinct offences, I 
do not say that my argument will apply. 
But where the offences are not different you 
cannot re-try. If there gre different offences, 
the verdict may be a different verdict’ for 


eack offence. See Latham v. Reg. (17) 
where there were different offences. 
“JUDGMENT. 


Stepuay, J.—The accused in this case 
has been indicted ander five connts. These 
are, first, the murder of Nripendra Nath 
Ghose under sections 802 and 34 of the 
Indian Penal Code, secondly, murder of the 
same man uuder sections 114 and 302, 
Indian Penal Code, thirdly, abetting the 
murder of the same man under sections 109 
and 302, Indian Penal Codo, fourthly, the 
“ murder of Ananto Teli: fifthly, culpable 
homicide of Ananto Teli. To these charges 
he pleaded not guilty. I told the jury 
that there was no eyigence of an offence 
under the first coun’ and they acquitted 
him accordingly. The jury differed as to his 
guilt under the second and third charges 
and.there were not as many as six who 
agreed in ‘opinion. The jury unanimously 

(17) 5B & 8 685, 33 L. J. M. O. 107; 10 Jur, (N.B) 
1145,°10 L. T. (x. s.) 671; 12 W R. 908; 9 Cox C. GC. 
616; 186 R. R. 708; 122 E. R. 968. 


charge, and differed as to the fifth charge, 
without six agreeing i in opinion. I accord- 
ingly discharged the jury under section 305, 
Criminal Procedure Code. 

The accused was then tried again in accord- 
ance with section 808 of the Code, 
and as he wished to raise a defence under 
section 403, I allowed him to be charged 
and to plead again though I doubted if 
this were necessary or had any legal effect. 

To every remaining charge of the in- 
dictment, that is to the second, third and 
fifth, he pleaded not guilty and that he 
had been previously acquitted: care being 
taken that he should make thetwo pleas at 
tho same time. 

The points that have been argued on his 
behalf are that as he was acquitted of the 
chargo of murder of Abanto, he cannot be 


tried again for committing culp- 
able homicide on him; that as ho hes 
been acquitted of an offence under 


soction 802 read with section 84 in relation 
to the murder of Nripendra, he cannot be 
convicted of an offence“ io relation to the 
same man under section 802 read with sec- 
tion 109 or section 114, that, as I told the 
jury that if they believed the facts related 
as to the killing of Ananto I did not see 
how they could convict the accused of afy 
offence leas than murder, the jurors had 
no right to convict him of any less offence, 
and consequently those of the jurors who 
considered him guilty of culpable homicide 
ought to have found him not guilty, in which 
case there would have been a unanimous 
verdit of not guilty. 

For reason I shall state in a moment, I do 
not consider that if is necessary to refer this 
matter inany way tothe jury: but in case 
my opinion as to this should be dissented 
from hereafter, I propose to take a verdict 
on the plea relating to a previous acquittal, 
though as there are no facta for them to de- 
cide, I shall tell them that as a matter of law 
they are bound to return a verdict that the 
plea is not made out. 

The first point depends and, in my opinion, 
depends solely on the construction ‘to be put 
on section 408, Oriminal Procedure Code. 
This provides that a person who has “once 
been tried . . . for an offence” and ao- 
quitted “shall not be liable to be tried again 
for the same offence, nor on the same facta’ 
for. any other offence for which a different’ 
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charge from the one made ‘against him might 
have been made under section 236, or for 
whichhe might have been convicted under 
section 287.” 


By section 236 “ifa single act or series 
of acta is of such a nature that it is doubtfal 
which of several offences the facts which 
“can be proved will constitute, the accused 
may be charged with having committed all 
or -any of auch offences and any number of 
such charges may be tried at once; or he may 
be charged in the alternative with having 
committed some one of the said offences.” 

By section 237 “if in the case mentioned 
in section 286, the accused is charged with 
one offence and it appears in evidence that 
he committed a different offence, for which 
he might have been charged under the pro- 
visions of that section, he may be convicted of 
the offence which he is shown to have com- 
mitted, although he was not charged with it.” 

I am of opinion that section 235 dealing 
with acts in a series so connected together 
as to form one transaction has no application 
to.the present case; consequently neither 
sub-section (2) nor any of the other sub- 
sections need be immediately considered. In 
this case the evidence discloses only one illegal 
act as far as Ananto is concerned, and the 
accused has been charged in the alternative 
with having committed murder or culpable 
homicide of Ananto, 8 procedure the correct- 
neas of which has not been disputed. Sec- 
tion 408, however, protects: him only 
against a trial for murder and “any 
other offence for which « different charge 
from the one made against him” might have 
been made. But the offence of culpable 
homicide for which it is .now proposed to 
try hjm is the same charge that was made 
against him, and on the terms of the section, 
therefore, this defence must fail. If he had 
been charged with murder alone, no doubt 
a verdict of not guilty would protect him 
from another trial for oulpable homicide, 
and should he be acquitted of culpable homi- 
cide he will be protected from a trial for any 
offence involving hurt, but where a charge 
was made, the case falls outside the provi- 
sions of the law déealing- with cases where it 
might baye been made. Then the procedure 
relating to the discharge of the jury seems 
to me to be wholly inconsistent with the 
possibility of a verdict on one charge actin 
as a decision of another. By section 808 (1 
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of the Code the jury are to return a verdict 
on all the charges on which” the accused ig 
tried. They have returned a verdict on two; 
there remain three that have to he dealt 
with by another- jury under section 308 
This procedure seems to me as obvious as it 
is reasonable. - 

Also, for the purposes of section 403 I do 
not consider that the accused is being tried 
again. He is being tried on the original 
indictment, and I consider that he ig being 
tried on his first plea of not guilty. The 
duty of the Court is to continue tho trial 
of the accused before- another jury: and the 
process may continue till a verdict is passed 
on all the counts without the accused being 

tried again” under section 408. I am 
aware that section 308 refers to the accused 
being re-tried, but this does not affect the 
construction of section 403. 

It is, however, if I have rightly understood 
the argument for the accused, contended that ` 
section 403 must be construed with reference 
to the English Law relating to criminal plead- 
ing. I think this is an erroneous view “and 
that for the following reasons, ' í 


Sections 271 and 272 of tho Criminal 7 
cedure Code contain all that is eee 
to pleading, and there is no need to supple- 
ment their contents by a reference to any 
other system of jndicature. The accused 
can plead guilty under section 271, he can 
claim to be tried, or he can refuse to plead 
which is taken to be the same as claiming 
to be tried. The plea of not guilty is thus 
one not recognised by the Code and this has 
been the law since 1872 at least, and I 
suppose that this is intentional and is 
designed to get rid of a great mass of English 
Lew relating to criminal pleading which for 
more than half a century has been discredit- 
ed, and is in fact falling into an oblivion 
which for practical purposes it well deserves, 

I consider, therefore, that it is not open 
to the accused to make any answer to an 
indictment except guilty or a claim to be 
tried. If an accnsed claims to be tried I am 
of opinion that, subject to special provisions 
he can take any objection to his trial or 
conviction at any time, before verdict at any 
rate, and in any form that the Court Bees. fit 
to allow. In particular I concbiya that 
section 403 has nothing to do with pleading: 
but is in terms of a limitation on the juris. 
diction of the Court; for if a man is not liable 
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to be tried, the Court has uo jurisdiction to 
try him. I consequently think that a defence 
under that section may be set up, at any 
time before verdict, in any form; and that 
it is to be decided on the terma of section 403 
which seem to me to decide clearly and 
reasonably all the questions that have, as 
far as I know, arisen in England as to the 
effect of the pleas of autrefots acquit or autrefois 
convict, several of which still remain undecid- 
ed for practical purposes. 


Under these circumstances I hold that the 
question whether the accused can now be 
tried for culpable homicide is question of 
law to be decided by me without reference 
to the jury: and I decide accordingly that he 
can, and indeed must, be so tried. 

With a ‘view, however, to what may 
happen hereafter I propose to put the matter 
to the jury in the way I have mentioned. 

Although I have thus decided this matter 
without reference to English Law, I have 
been referred to a considerable number of 
English authorities on various points. 

But, in the first place, supposing the 


acquittal of the accused to have been properly’ 


made the subject of a plea and supposing the 
case to be governed by English Law, the 
accused is met by diffloulty as to the form in 
which he has pleaded which seems to me 
fatal to his contention. For though he 
pleaded not guilty at the time that he plead- 
ed atitrefois acquit and thus brought himself 
within the rule laid down in Archbold’s 
Criminal Pleading, pege 181, which is of 
authority in such matters, he had already 
pleaded not guilty in the previous trial or 
rather et the commencement of this trial, 
and that plea is still awaiting adjudication. 
The sooond plea was, therefore, unnecessary 
and of no effect. The case falls, therefore, 
within the decision of Alverstone, L. C. J., in 
frex. v. Banks(18) where, after saying that the 
point before him is an extremely technical 
one (though not more technical than the pre- 
pent one) and may, therefore, be met with a 
technical answer, he lays down that a do- 
fendant having pleaded not guilty to an in- 
dictment is not entitled, while that plea is 
standing, to have a plea of autrefois acquit 
put on the record.” The aconsed in fact 
eoms to’ have pleaded double in circum- 
stances in which that course is not allowed by 


(18) asn) 2K. B 10%% 76 J. P. 5667, 55 8. J. 727, 
Z1 T, Le E 615. 
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law. Assuming this case, therefore, to be 
governed by the English Law of pleading, 
I hold that auérafois acquit has not been pro- 
perly pleaded. i 

It would seem from the same authority and 
the case there quoted that the proper course 
to have followed according to English Law 
would have been to take a verdict from the 
jury at once, if indeed one is needed, when 
all the facts to be ascertained are on the 
record. It is ssid, however, that a jury that 
is already empanelled may decide the issue, 
Bussel on Crimea, 17th Edition, page 1996, 
aud Ree. y. Parry (19). 


The English Law applicable to an indict- 
ment for manslaughter after an acquittal for 
murder on the same fects is beyond doubt, as 
an indictment for the major pits the accused 
in jeopardy ofa conviction forthe minor offence, 
Russel on Crimes, page 1963; bnt Ihave search 
ed the modern leading authorities in vain for 
any decision or any rule as to the effect of 
a verdict on one count on the decision on an- 
other. All the numerous cases that I have 
been able to verify refer to indictmenta 
following acquittals or convictions on pre- 
vious indictments or informations, and in 
most of the cases it is decided in terms that 
the indictment is good or bad as the case 
may be. This follows from the fact that 
in England an indictment is a highly 
formal document, and the finding of a 
fresh indictment is the criterion of the 
institution of a new trial. But in this case 
there is no question of the indictment being 
in any way defective. Each count in an 
indictment is for the purposes of evidence and 
judgment a separate indictment, Latham v. 
Reg. (17), see Archbold page 82, and also 
Stephen’s Digest of Criminal Procedure, 
Article 236, and would seem to stand or 
fall independently of one another. The one 
reported case where a conviction on one 
count was held to support a plea of autrefois 
convict on a. subsequent trial on another count 
is Reg. v. Grimwood (1). Here, on an indictment 
for causing grievous bodily harm and other 
offences involving assault and for common 
assault, the jury disagreed as to the major 
charges and convicted of assanlt. The 
Recorder sent the indictment to Assizes for the. 
re-trial on the major counts and Pollock, B., 


_ (18) (1887) 7 C. & P. 830, 1 Jur. 674 
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held that the prisoner was atérefots convict 
and could not be tried again. The same result 
would, one may assume, have followed had the 
first verdict been one of acquittal, though in 
that case the basis for the major charges would 
have been negatived. But I cannot regard 
this case as of any high authority. It was 
decided on circuit without further con- 
sideration. It is, as faras lam aware, only 
reported in Justice of the Peace. It is 
referred to in Archbold, 24th Edition, at 
page 235, butis not referred to in the far 
more authoritative Russell, though the 17th 
Edition of that work is edited by Mr. Craies, 
the very learned editor of the 24th Edition 
of Archbold. The silence of other works of 
authority onthe matter is significant and I 
cannot regard the report in the Justice of 
“the Peace as showing more than that the 
very experienced Judge who tried the case 
considered it inexpedient that it should 
proceed further. , I consider, therefore, 
that there is no English authority for the 
contention that a verdict on one count can 
in the case of a re-trial after disagree- 
ment of the jury affect the trial on an- 
other count. And on principle I can see 
no reason why a verdict on one count should 
have an effect in a re-trial on the same 
indictment that it would not have st the 
original trial, I, therefore, hold that even 
if the principles of English Law are to be 
applied to the present case the aoquittal 
for murder is no ber to the re-trial for 
culpable homicide. But in finding that 
the acquittal for muúrder is no such bar 
I rely on my finding that the case is to 
be decided solely on the effect of section 
408, Criminal Procedure Code. 


The second point depends on the terms of. 


section 34. This provides that “when acriminal 
act is done by several persons in furtherance 
of the common 
such persons is liable for that act in the 
same manner as if if were done by him 
alone.” In this case the killing of Nripendra 
was, according to the evidence, done by one 
person who was not the accused. It was, 
therefore, not done by several persons and 
I do not see how the section can apply. 


The only act that the accused can be liable 
for onder the section is one done by several 
persons of whom he was one, that is by the 
man who escaped and himself. They may 
haye committed many criminal acta together 
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but they did not both kill Nripendra. The 
difference between the acts of the two men 

is that the one actually killed the Inspector, 

and the other, the accused, merely attempted to 
kill him. In, order to make the accused liable 

for murder undersection 34 it would be necessary 
to say that an offence and an attempt to 

commit itare the same “act,” which seems to 

me not to be the case. J am aware thata wider 

construction has been placed on the section in 

Queen-Hmpress v. Mahabir Tiwari (20) and see 

Gouridas Namasudra v. Emperor(21), which is, 

however, an essentially different case from 

the present. The view that is indicated in 

these cases is plainly stated in Mr. Mayne’s 

comment on this section in paragraph 243 of 

his well-known work. He there paraphrases 

secticn 84 thus : “When several persons unite.. 
with a common purpose to effect any criminal 
object, all who assist in the accomplishment 
of that object are equally guilty, though some 
may be at a distance from the spot where 
the crime is committed, and ignorant of what 
is actually being done.” This is not what the 
section says as I read it, and I consider the 
paraphrase is incorrect. The fact is that 
the learned author has taken the section as 
embodying the distinction between the princi- 
pals in the first and second degree recoguised 
by the Common Law, and ita practical gboli- 
tion by the Consolidation Acta of 24 and 
25 Vict, (1861) passed mrbsequently to the 
enactment of the Penal Gude. The present 
state of the English Law on the subject is 
compendiously stated in Articles 86, 38 and 45 
of Stephen’s Digest,the two earlier Articles 
setting out the Common Law rules, the last 
the means taken to nullify them : bat, I 
cannot suppose that it was intended to re- 
produce such a complicated system into 
India, any more than that the words of 
section 34 produce any such result. A justi- 
fication of this opinion on historical grounds 
may be found by reference to the draft 
Penal Code of 1837 (Macaulay’s Code), section 
8, and Chapter IV, “Of Abetment,” sections 
85-108, and Chapter IV of the Report thereon 
in 1846, especially parageaphs 179, 182, 189, 
and paragraph 662 in the Postscript. Article 
80 of Stephen’s Digest is practically the 
same as Mr. Mayne’a paraphrase; but no 
provision similar to the rule thera stated 


is to be found in the Penal Code except 
(2) 21 A. 288; AN. N. (1509) 76. 
as. 13 0. W. N. C, 
Or. L. J. 186, i NaN 
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in section 149, where the rule is applied to 
unlawful assemblies. 

Under these circumstances I am of opinion 
that section 34 is- to be read according to 
the meaning of its terms without reference 
to any doctrines derived from the English 
Common Law. I hold, therefore, for the 
reasons I have given that the section does 
not apply to the present case.- 

At the same time I have no doubt that 
on the case made by the prosecution the 
accused is within the scope of sections 109 
and 114, under which, read with section 
302, he is indicted. 

Abetting is defined by section 107 and the 
evidence to my mind, if relied on, shows that 
the accused instigated and sided whoever it 
was that committed the murder, and there 
is, therefore, a caso made out under section 
109, for there is no reason for saying that 
a man must be absent in order to abet that 
section. The instigating the unknown mur- 
derer by accompanying him to the place 
and by aiding him in his flight afterwards, 
which the accused on the evidence did, might 
have taken place though the accused was 
not present at the murder. But om the 
evidence he was so prosent, and section 
114, therefore, applies to the cass. See 
section 98 of the Code of 1837 and para- 
graphs 201 and 202 of the Report of 1846. 


- In referaniés to English Law it seems ton me 
that the effect of sections 109-and 114 is to 
supersede all the , English Law relating 
to principals of the first and second 
degree and accessories before the fact. 
They are apt for this purpose. And again 
the provisions of the Code seem to me to 
cover all the cases provided for by Eng- 
lish Law, except the rule stated in Article 
30 of Stephen’s Digest and to contain 
the whole law applicablo to the subject in 
India. 


It has been suggested that the acquittal 
under section 84 negatived the existence 
of a common intention which is in fact 
essential to -abetment: but as I directed 
an acquittal on egal grounds the finding 
of the jury has not determined any question 
of fact. 


I held, therefore, that the acquittal 
under section 802 read with. section 34 


. has no effect on thé charges relating to 


ebetment. ` 
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I may have misapprehended the third 
point, at any rate I do not understand it. 
I expressed an opinion that if the facts 
given in evidence were believed, the accused 
wan guilty of murder: but the question was 
one of fact, and if the jury disagreed with 
me in point of fact they hada right to do so. 
I cannot understand their decision; but I 
had no power to overrule it. 3 





The jury returned a verdict of not guilty 
by a majority of seven to two. The Judge 
disagreed with this verdict. 

[On the 8th April the accured WAS brought 
up before the learned Judge “to be dealt with 
according to law.” 

The Advocate General appeared and. entered 
nolle prosequt under section 333, Criminal 
Procedure Code. 

Mr. E. Norton, for the Accused.—May 1 
ask, asa matter of precaution, whether your 
Lordship holds that this is “a stage of the 
trial” contemplated by section 333, Oriminal 
Procedure CodeP Is it not necessary for my 
client to plead again P 

STEPHEN, J.—I rule that the Airoa. 
General’s application is in order. It is 
not necessary for the accused to plead 
again. I now direct that the prisoner be 
discharged. 

Mr. E. Norton Under the last paragraph 
of section 833 I ask your Lordship to direct 
that the discharge should amount to an 
acquittal, 

STEPHEN, J.—I make no such order. 

The Public Prosecutor, for the Crown. 

Mr. H. N. Dutta, Solicitor for the Ac- 
cused. : 


PUNJAB CHIEF COURT. 
Cemar Ravision Pemition No. 457 or 1913. 
November 1, 1913. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 
MOHAN MALIK—Oonvior—Puritionen 
verstus 
EMPEROR— RESPONDENT. 
Railways det (IX of 1900), sa. 47, 122—"“ Unlawful,” 
meaning of—~Trespass On railway lins—Ofenog 
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ninder section 122—No offence under section 47 or by- 
latos wader section 47. 

The word ‘unlawful’ as used in section 122 of the 

Railways Act means without tho leave of the Railway 

Aditnlatratlon, and a person ia Sisa Ag gulliy of the 

offence 

, enters upon the railway lfhe without obtaining such 
leave, 

The wording of sub-section (2) of section 47 would 
seer. to show that it was not intended that the rules 
framed undor sub-section a should be sae es 
penalty in s Oriminal Oo and no en 
made under clause (g) pe sub-section (1 woala ae 
referonce to a trespass by a member of the goncral 
public upon railway Hines as oontemplatod by sec- 
tion 122 of the Act. 


Petition, under section 439 of the Criminal ` 


Procedure Code, for revision, of the order of 
the Seasiona Jndge, Multan Division, dated 
the ist January 1918, affirming that 
of the Magistrate, lst class, Multan, dated 
the 28rd November 1912, convicting the 
petitioner. 


| Mr. Devi Dial, for the Petitioner. 


Lala Balwant Rai, for Mr.. C. Bevan 
Petman (Goverment Advocate), for the 
Respondent. 


JUDGMENT.—The following extract fom 
the judgment of the Magistrate gives the 
- facta of this case :—- .- 


The accused, Mohan Malik, is a broker 
who works as such at Multan City Railway 
Station. His. work is mainly in the goods 
shed where loading and unloading takes 
place, but he has sometimes to go to the 
other side of the station, where the station 
buildings are, in order to have sanction and 
signature of the Station Master in important 
matters. There is a direction board standing 
in the middle of the goods side platform, on 
which itis noted down in English as well 
asin the yernacylar that crossing the lines 
is prohibited and that trespassers will be 
prosecuted. On 8th July, at about 11-30 
A.M. the accused saw the Station Master in 
his room in the station buildings and then 
croased the lines for going on to. the goods 
shed side of the Punjab section. He crossed 
several lines on one of which at that very 
time an Engine was standing, but the 
accused, whether through inadvertence or 
boldneas, crossed that line also and was 
abont to be ran down when he was startled 
by the voice of Babu Rupchand, Goods Clerk, 
who was standing on the platform and 
witnessing “the scene. Babu Wasu 


Ram, 
Shabud Din, Jamadar, amd Tola, Jamadar, ` 
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were also there and they all saw this. Mohan 
has thus been ted under section 122, 
Railways Act (IX of 1890). 

The Magistrate convicted the sanan 
under section 122 of the Railways Act hold- 
ing that his action in crossing the lines of 
rail on the occasion in question was unlawful 
within the meaning of the said section; 
and the petitioner was sentenced to pay a 
fine of Ra. 10. On appeal the learned Ses- 
sions Judge has upheld both the conviction 
and the sentence. 

On behalf of the petitioner it has been 
argued before us that since no by-law has 
been framed under section 47 (g) of the 


` Railways Act ‘making ‘it an offence to cross 


the lines, of rail without the permission 
of the railway authorities, the peti- 
tioner’s entry on the railway lines 


in respect of which he has been convicted 
under section 122 of the Railways Act is 
not unlawful, and that his conviction is, 
therefore, bad in law. In support of this 
contention the petitioner's Counsel has cited 
an unpublished ruling of Mr. Justice Roe in 
the case of Ram Naratn-v. Queen-Bmpress (1). 
We have heard the point argued on both 
sides, and we have come to the conclusion 
that the petitioner has been rightly convicted 
under section 122 of the Railways Act, 
his entry on the railway lines on the ocoa- 
sion in question being unlawful within the 
meaning of that section. With all deference 


‘to the learned Judge who decided the crimi- 


nal revision above referred to, we are of 
opinion that: rection 47 of the Railways 
Act has no bearing on the point before us. - 
In the case of In re Basanta Kumar Banerji 
(2) the Caloutta High Court has held 
that neither section 47 of the Railways Act 
nor the rules ‘made by the Railway Oom- 
pany under that section create any criminal® 
offence, the intention of the said section be- 


ing merely to give the Railway 
Oompeny power to enforce rules of 
ita own making by imposing fines 


‘on ita own servants. The wording of mab- 


section (2) of section 47 would seem to 
show that it was not intended that the rules 
framed under sub-section (1) shonld be 
enforced by penalty in a Oriminal Court; 
and no by-law properly made under clause 


(g) of sub-section (1) would have reference 
(1) Oriminal Revision No, 56 of 1898, decided qn 
1898. 


14th February 5 
(2) 11 0, W, N. 583; 5 Or, L. J, 468, 
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to a trespass bya member ofthe general 
public upon railway lines as contemplated 
by section 122 of the Ast.. This section 
occurs in Chapter [X of the Act, which relates 


to penalties and offences, and it creates a - 


specific offence cognizable by a Criminal 
Court and has, therefore, no connection 
whatever with section 47 of the Act. As 
held in Emperor v. Hussein Noor Mahomed (8) 
the word “unlawful” as used in section 122 
means without the leave of the Railway Ad- 
ministration; and the petitioner wns clearly 
guilty of the offence specified in the first 
part of the section if he entered upon the 
railway lines on the occasion in question 
without obtaining such leave. Diwan Bhag 
Chand, Station Master, Multan City Station. 
gays that there is a. notice board at the side 
of the goods shed in English, Urdu and 
Hindi forbidding people to pass over the 
lines, and the petitioner has not attempted to 
prove that he had the permission of the 
Railway Administration to cross the railway 
lines in order to go over to the goods shed 
after transacting business with the Station 
Master. His defence that he has been croas- 
ing the lines under similar circumstances 
for a good many years pest and that other 
people also dothe same is obviously not 
sufficient to establish his innocence as 
regards the charge under section 122 of the 
Act. 

We, therefore, agree with the Conrts 
below in holding that the guilt af the peti- 
tioner under section 122 has been established, 
and we maintain his conviction and sentence 
and dismiss the revision. 

E Petition dismissed. 
(3) 30 B. 348; 8 Cr. Lu J. 216: 8 Bom. L. R. #2. 


S 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
OURIMINAL Appiication No. 58 or 1914, 
April 16, 1914. 
Present:;-Mr. Lindsay, J. C. 
INAYAT ULLAH AND oTners—Appiticants 


versus 
AMANAT HUBAIN AND anorasr— 
Raspoxpayrs. 
Original Procedwe Qode (Act F of 1808); s. 145 


INDIAN CASES. 


. —Attachment of 


(1914 


yperty, jurisdiction of Magistrais 
as to— Eridsnoe to Leica and considered. 

The question of title doos not ariso in p 
taken under soction 145, Criminal Procedure e. 
There the Magistrate has simply to determine with 
which of the parties posscasion lies at the time. 

Under section 146, Oriminal Procedure Code, e, 
Magistrate has got no jurisdiction to issue any order 
for attachment of property unless and until he has 
made the inquiry contemplated by section 145, Orimi- 
nal Procedure Code, that is to say, unless he has re- 
ceived and considered the evidence produced before 
him by the parties. 

Application agninst the order of the Joint 
Magistrate, Fyxabad, dated 31st January 
1914, 

Mr. Muhammad Wasim, for the Applicants. 

Mr. P. N. Rosdon, for the Respondents. 

JUDGMENT.—This is an application for 
revision of an order passed by a Joint 
Magistrate of Fyxabad exercising first class 
powers. The order purports to be one 
under section 146 of the Oode of Oriminal Pro- 
cedure. I am of opinion that this order has 
been made without jurisdiction and must be 
set aside. There was a dispute between 
two parties as to the right to collect rent 
of a certain four-annas share in 8 village. 


: Proceedings were taken nnder section 145 


and under sub-section 4 of that section it 
was the boundon duty of the Magistrate to 
receive such evidence as the parties chose 
to produce before him. In the present in- 
stance no such evidence has been recorded 
by the Magistrate. He states in his order 
that Sadiq Husain who was the petitioner 
was desirous of giving evidence as to pos- 
session. The Magistrate says that his giving 
evidence. would serve no useful purpose as 
he is plainly not entitled to collect the 
rents of Musammat Kayuman’s share. The 
title of Sadiq Husain to collect rent of 
Musammat Kayuman’s share was nota matter 
with which the Magistrate was concerned 
in these proceedings. The question of title 
does not arise in proceedings taken under 
section 143. All that the Magistrate has 
to do is to determine with which of the 
parties poaseasion lies at the time. Another 
reason which the Magistrate gave for de- 
clining to take evidence was that some 
mutation case was going on between the 
parties, and a third reason which is also 
alluded to is that the plaint which was 


‘filed in the case showed clearly that both 
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parties were struggling to collect the rents. 
The wording of the section is very clear. 
Under section 146 the Magistrate has got 
no jurisdiction to issue any order for the 
attachment of property unless and until he 
has made the inguiry which is contemplated 
by section 145, that is to say, until he has 
received and considered the evidence which 
the parties put before him. If upon con- 
sideration of that evidence he is unable to 
find clearly which of the parties is in pog- 
session, be is then entitled to take action 
under section 146 and have the property 
attached, but until an inquiry has been 
made there is no jurisdiction to issue an 
order of attachment such as has been made 
in this case. I, therefore, set aside the 
Magistrate’s order and send this case back 
to him with a direction that he do proceed 
in the manner required by law. 
Application accepted. 


MADRAS HIGH COURT. 
URIMINAL Ruvistox Case No. 91 or 1914, 
Casa Rarargep No. 10 or 1914. 

April 28, 1914. 

Present:—Mr. Justice Ayling. 

In re NALLI VER RATHEV AN AND AXOTHER 
—A.COUBED. 

Penal Oode (Act XLV of 1860), ss. 211, 215 and 411 
—Person m possession of stolen property agreeing- with 
owner for restoration—Thief mot brought to justico— 
Oonviction, whether under section 215 or section 411. 

A person in possession of stolen property entering 
into an agreement with the owner for the restoration 
of such property without actually helping to bring the 
thief to justice, oannot be convicted an offence 
under section 215, Indian Penal Oode, but only of an 
offence under section 411. 

Quoon-Fmprees v. Muhammad Ali, 23 A, 81, followed, 

Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the Sessions Judge of 
Coimbatore in his letter dated 29th January 
1914, 

The Publio Prossoutor, for the Government. 

ORDHR.—The evidence certainly justified 
the conviction of second sacoused in the 
alternative ander‘section 379 or section All, 
‘Indian Penal Code, and also the conviction 
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of lst atoused under section 215, Indian 
Penal Oode. I agree with the Sessions 
Judge that the evidence does not support the 
conviction ‘of lst accused under section 379 
or section 411, Indian Penal Code. 

The legality of 2nd accused's conviction 
under section 215 has next to be considered. 
It has been held in Queen-Bmpress v. Muham- 
mad Ali (1) that this section was not 
intended to apply to the actual thief, but to 
some one who, being in league with the thief, 
receives some gratification on account of 
helping the owner to recover the stolen 
property without at the same time using all 
the means in his power to ocanse the thief 
to be apprehended and convicted. Whether 
the principle of the ruling would apply 
where the receiver of the gratification was 
also in dishonest posseasion of the stolen 
property under section 411, but not the 
actual thief, is open toargument. I express 
no opinion. Butin the present case the 2nd 
accused has been convicted in the alternative 
of an offence under section 879 or section 411, 
Indian Penal Oode, and I think the spirit of 
the ruling should apply, and the conviction 
under section 215 should be set aside, 

I see no reason to order a re-trial on the 
ground of misjoinder of charges; for the 
evidence of close association between the 
accused persons justifies the inference that 
the theft and retention of the cattle and 
their restoration on payment were all part 
of one plot and one transaction within the 
aes of section 289, Criminal Procedure 

6. 

I set aside the conviction of let accused 
under sections 879, 411 and 75, Indian 
Penal Oode, and that of the 3nd scensed 
under section 215. 

The sentences are reduced to six months’ 
rigorous imprisonment for each accused. ° 

Sentences reduced; Conviction 


ae rer on some charges set asida. 
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SHYAMBAR KOYAL V. BNPHROR. 
CALCUTTA HIGH COURT. 
CRIWINAL Revision No. 412 or 1914. 
April 22, 1914. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
SHYAMBAR KOYAL AND OTHERS — 
A00USED—PRTTTIONHES 
, vernis 
5 BMPEROR-——-OPPOSITR PARTY. 
Hisjoinder of charges—Objection, effect of. 
An objection as to misjoinder of charges in a 


criminal case, whenever and wherever taken, is fatal 
to the conviction, and there mnst be a re-trial. 


Babus Atulya Oharan Bose and Birbhusan 
Dutt, for the Petitioners. 

Mr. Sultan Ahmed, Deputy Legal Remem- 
brancer, Behar and Orissa, for Mr. Orr (Depu- 
ty Legal Remembrancer, Bengal), for the 
Crown. 

JUDGMENT.—It is perfectly clear that 
the conviction and sentence passed on the 
petitioners in this case cannot stand by 
reason of misjoinder of charges. 

The only ground which is urged aguinst 
this is that no objection was taken in either 
of the lower Courts. But as has been held in 
the well-known case of Subrahmaniya Ayyar v. 
Emperor(1) the objection whenever and wher- 
evor taken is fatal and there must be a re-trial. 
In a similar case to this reported as Gobind 
Koeri v. Emperor (2), it was left to the 

discretion of the District Magistrate to 
order a re-trial having regard to the . fact 
that the accused had passed a part of their 
sentences. But in this case there being a 

: distinct charge of theft and a case of 
grievous burt separate from it, we are of 
opinion that there ought to be a re-trial of 
all the accused, firstly of the two persons 
who are char with stealing toddy which 
must be tried separately, and secondly of the 
‘bersons who are charged with rescuing them 
and the two men who in that rescue are said 
to have committed grievous hurt. 

. The Rule is, therefore, made absolute and 
the conviction and sentence are set aside and 
a re-trial ordered in the above terms. 

The petitioners will remain on the same 
beil. 

The case will go back to the 


Magistrate. 


District 
Rule made absolute. 


.); 11 M. L. J. 288; 8 Bom. L. B. 
O. W. N. 886; 2 Weir 271, 
. W, No 468, 


(1) 25 W. 61 (P. 
540; 28 I A. 257; 6 
(2) 2% 0. 385; 6 
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In re PALANI GOWUDHH. 


“MADRAS HIGH COURT. 
CRBIMINAL Revistox Oasw No. 252 or 1914. 
Oase Rerseren No. 27 or 1914. 

April 7, 1914. Š 
Present: —Mr. Justice Sadasiva Aiyar. 
In re PALANI GOWNDEN—Accosep. 
Criminal Procedure Code (Act V of 1808), a 438— 
Raference by . District Magistrate on point of lato tn 
pending cass, whether valid, 


, A District Magistrate is not oompetsnt to refer toa - 


High Court, under section 438 of the Code of Criminal 
Procedure, a point of law actually arising in a case 
pending before him. 


Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Mngistrate 
of Coimbatore in his letter dated 2nd April 
1914. 

-ORDER.—I wish to express my opinion 
that until the report of the District Magis- 
trate is considered, a report on which legal 
action can be‘taken in revision, no case 
ought to be put up before me asif it had 
already become a revision case. 

Section 438, Criminal Procedure Code? no 
doubt, authorizes the District Magistrate to 
make reports to the High Courton examina- 
tion of the records of the proceedings of an 
inferior Criminal Court, but sguch reports 
should be made only in a case where the 
proceedings are not themselves the subject. 
of a revision case or an appeal case pending 
before the District Magistrate, whose duty 
it has, therefore, become himself to pass a 
judicial order on “that case. Section 4388 
waa not intended to enable the District 
Magistrate to get the opinion of the High 
Court on a question of law arising in a 
case pending before him or to transfer the 


- decision of a difficult case pending before him 


to the High Oonrt. 

Às I understand the report of the District 
Magistrate, there is a petition under aection 
125, Criminal Procedure Code, pending 
before him and he feels a doubt as to how 
it has to be decided and he refers a ques- 
tion of law for the opinion of the High 
Court. 

I regret to have to decline such a reference 
as unauthorized by law. 
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| DROUPADI-AMMAL V. SOUTH INDIAN RAILWAY 00., LD, 


MADRAS HIGH COURT. - 
APPRAL AGATNat ORDRR No. 65 or 1912. 


AND 

Cryin Revision Perrrios No. 157 or 1912. 
February 10, 1914. 

Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. g 

DROUPADI AMMAL—Ptatstire No. 2 

PETITIONER IN THE PRTITION AND APPELLANT 

IN THE APPRAL 


` versus 
SOUTH INDIAN RAILWAY COMPANY, 
LIMITED, nepaesweTep BY ITS AGENT 
Mr. MUIRHEAD AND OTHERS— DEFENDANTS 


f — RESPONDENTE. 

Oivil Procedure Code (Act Y of 1906), O XPI, 
rr. 2, 8—Seit adjourwed to produce succession cer- 
tiRoate—Defauli—Suit not to be dismissed but to be 
decided on merits. 

After a plaintiff has adduced all the evidence on 
which he intends fo rely but has failed to produce a 
succession certifioate as to a part of his claim on the 
adjourned hearing, his suit ought not to be dismissed 
under Order XVII, rule 2 of the Civil Procedure Code 
but, decided on merits under Order XVII, rule 3. 


. Petition, under section 115 of the Code 
of Civil Procedure, to revise the order of 
the Court of the Subordinate Judge of 
Trichinopoly, dated the lst November 1911, 
jn Miscellaneous Petition No. 1798 of 1911 
in Original Suit No. 65 of 1909. 


Appeal against the order of the Court of 
the Subordinate Judge of Trichinopoly, dated 
the 15th December 1911, in Miscellaneous 
Petition No. 1798 of 1911, in Original Suit 
No. 65 of 1909. 


Mr. 8. Subaramama Atyor, for the Appellant: 


Meoasre. David, Brightwell and Moresby, At- 
torneys, for the Reapondenta the Railway Com- 
peny. 

JUDGMENT.—On the death of the 
original plaintiff in the case his widow was 
substituted on the record as his legal re- 
presentative and the suit was continued 
by her. Both parties adduced their evidence 
and in the course of-the final argument 
the Subordinate Judge came to the conclu- 
sion that it was necessary for the widow 
to produce a succession certificate in order 
to continue the proceedings. Accordingly he 
passed the following order on the Ist of 
August 1911:—“Case argued in part for 
plaintiff. It now turns out that succession 
certificate should be produced at least as 
regards one item of claim. Plaintiffs Vakil 


. certificate to District Oourt, 


wants time now to apply for succesaion 
Tinnevelly. 
Adjourned to Ist September 1911.” On 
the Ist of September 1911 when the case 
was taken up the plaintiff was not present 
and her Vakil said he had no instructions. 
He evidently meant that he was not 
able to produce the certificate and his 
client had not given him any informatiqn 
about it, and there was nothing, therefore, 
for him further to do in the case. In 
the circumstances the case is one which 


- should have been disposed of under Order 


XYL, rule 3 of the Oode of Civil Procedure. 
The suit should have been dismissed on the 
ground that the succession cartificate had not 
been produced, or, if the Subordinate Judge” 
was of opinion that it was necessary that the 
succession certificate should be produced for 
a part of the claim only, then that portion 
of the claim onght to have been dismissed 
and a decision should have been passed on 
the merits with reference to the rest of the 
claim. It is not‘a case which falls under 
Order XVII, rule 2 of the Code of Civil Pro- 
cedure. See Ningappa v. Gowdappa (1): 
The Subordinate Judge instead of proceeding 
under that rule dismissed the suit under 
Order X VU, rule 2 of the Oode of Civil Pro-' 
cedure and directed the 2nd plaintiff to pay 
the costs of the Ist defendant and also the 
Court-fee due to Government. We must 
set aside that decree or order and direct -him 
to restore the suit to his file and to 
pass fresh orders under Order XVII, rule 
8 of the Oode of Civil Procedure. All costa 
hitherto incurred will be provided for in the 
final order. A 
Order rel aside, 
(1) 7 Bom. L B. 261. 
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MANIKYA BAHADUR ©. CHANDI CHARAN DEY. 


OALOUTTA HIGH COURT. 
Secoyp Crvm Aprgat No. 2218 or 1911. 
December 22, 1918. 
Present:—Justice Sir Asutosh Mookerjee, 
f Kr., and Mr. Justico Beacheroft. 
Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR—Pramrry— 


Armak i 5 


OHANDI OHARAN D DEY AND OTHARS— 


Duaranpanrs—Rwspon Dante. 
Title—Rent-froe title-—Tank—Non-payment of rant 
for four penerations—Presum, 


been paid or claimed : 

, Held, that the inference may legitimately be drawn 
that the defondants held the property under a rent- 
free grant, 

° Bissonath Komilla v. Brojo Mohan Ohucksrbutty, 10 
W. R. 61; 1 B. L. R. 8. N. u and Radha Gobind Dose v. 
Prokash Ohwnder Doss, 14 W. B. 108, applied. 


- Appeal from the decree of the Officiating 
Sub-Judge of Noakhali, dated May 5th, 1911, 
affirming that of the Second Munsif of Feni, 
dated September 21st, 1910. 


` Babus Dwarka Nath Ohakravarty 
Birendra Kumar Das, for ihe Appellant. 


- JUDGMENT.—This is an appeal by the 
plaintiff in a suit for declaration of title to 
land and for assessment and recovery of 
rent. His case is that the defendanta are 
tenanta of some lands within his. estate and 
have unlawfully taken possession of the 
disputed land. The defendants allege a rent- 
free grant of the land on which their great- 
grandfather excavated s tank still known by 
his name, and contend that the claim is 
barred by limitation as‘ they’ have, to the 
knowledge of the plaintiff, asserted a rent- 
free title for more than 12 years, and have 
“never paid rent. The Oourts below have 
dismissed the suit as barred by limitation. 
This decision has been assailed before ug in 
this appeal. We are of opinion that the suit 
~ must fail on the merits, spart from the 
_ question of limitation. 

The Subordinate Judge has omitted to 
try the fundamental question in the case, 
namely, whether the defendants haye a 
rent-free title to the disputed property. Wae 
have accordingly dealt with the case under 
-section 103, Oivil Procedure Oode. The 
Court ‘of first instance found that the 


and 
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plaintiff had faile¢ to establish that the 
tank was included within the mal lands of 
his semindary. In addition to this, we have 
the fact that the tank is popularly known 
by the name of Ram Narayan, the great- 
grandfather of the defendants, which lends 
support to the case of the defendants that 
the tank was excavated by him. One of 
the defendants pledges his oath to the 
effect that the tank has been in his posses- 
sion for more than forty years, that he 
inherited the property from his father, and 


- that the family has been in occupation of 


the tank for four generations. There is no 
reason to distrnst this testimony which is 


i practically uncontradicted. In these circum- 


stances, the principle recognized in the cases 
of Bissonath Komella v. Brojo Mohun Qhucker- 


- butiy (1), Radha Gobind Does v. Prokash Ohun- 


der Doss (2) applies, and the inference may 
legitimately be drawn that, as no rent has 
ever been claimed ar paid for a long series 
of years, the defendants hold the property 
under e rent-free grant as alleged by them. 

The result is that the decree of the Court 
below is affirmed, though not for the reasons 
assigned by it, and this appeal diamissed. 
Appeal dismissed. 
R 10 W. Toure: LBS. N. i 

14 W. B. 1 


CALCUTTA HIGH COURT. 
- Saconp Orvin Arrear No. 1211 or 1912. 


February 17, 1914. 

” Present:_Justice Sir Asutosh Mukerjee, 
KT., and Mr. Justice Beacharoft. 
NABAKUMAR DATTA—Piamtiry — 
APPRLLANT 


vorsus 
TRAILOKYA NATH BOSE AnD oTHERS—- 


DErENDAKTS—RH8PONDENTS. 

Lease—Forfeiturs—Breach of expresa conduion pro- 
viding that on breach thereof leeor may reenter or 
lease shall be void—Oondition that lessee to dioe on 
land—On farlures to dwell lessees to hans no 
mterest m connection with land—Failure of lessee 
to dwell after taking possession, entails forfeiture 
—Tranafer of Property Act (IV of 1882), a 11, 


a LAA contained the following conditions :—“You 
will enjoy the profits from generation to genere- 
tion by erecting houses upon thé land and dwelling 
therein. If you fail to dwell upon the land, you 
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‘ NABARTMAH DATTA t. TRATLOKTA NATH BOSE. 
will hare no interest In or connection with the 
land.” 

Held, that there was no express oondition in 
the lease which provided that on breach thereof the 
lossor might re-enter or the loase shall become void 
within the meaning of clause (g) of sootion 111 of the 
Tranafer of Property Act, and that, therefore, if the 
leases, after he had entered into possession, should 
cease to dwell upon the property no forfeiture would 
take place and the lessee could not be ojected. 

Appeal from the decree of the Additional 
Sub-Judge of Khulna, dated February 19th, 
1912, reversing that of the Second Munsif 
of that place, dated March 22nd, 1911. 


“Babu Jadu Nath Kanyjilal, for the Appel- 
lant. 


Babus Brojolal Ohakravarty, and Sushil 
Kumar Bose, for the Respondents. 


JUDGMENT,—Thia isan appeal by the 
plaintiff in a suit for ejectment. On the 
28th February 1899 the first defendant took 
a lease of the disputed property from the 
plaintiff, which contained the following con- 
dition: “You will enjoy the profits from genera- 
tion to generation by erecting honses upon 
the land and dwelling therein. Jf you fail 
to dwell upon the land, you will have no 
interest in or connection with the land.” It 
haa been found that the lessee went into 
occupation, built houses on the land and 
resided therein for ten years. In 1909 he 
ceased to reside in the premises. The conten- 
tion of the plaintiff is that the lease has 
been forfeited and that the leasee is liable 
to be ejected. - Reliance is placed on behalf 
of the plaintiff, upon the provisions of 
clause (g) of section 111 of the Transfer of 
Property Act which provides—we need 
quote only so much of the section as has 
any application to the faota of this case— 
that a lease of immoveable property deter- 
mines by forfeiture, that is, in case the 
leases’ breaks an express condition which 
provides that on breach thereof, lease shall 
become void. It is conceded that there is 
no clayse for re-entry in the lease before 
us. The question for determination, con- 
sequently, is, whether there ‘is an expreas 
candition which provides that on breach 
thereof the lease shall become void. Reliance 
is placed on behalf of the plaintiff upon the 
clause that the lessee was to enjoy the 
profits from generation to generation by 
erecting ‘houses upon the land and dwelling 
therein. This, in our opinion, is not an 
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express condition 3f the character contem- 
plated in section 111. The clause was in- 
serted to indicate that the lease was ofa 
permanent character. But even if it be con- 
ceded that there was anexpress condition 
that the lessee should reside in the premises, 
there is no expreses condition that on breach 
thereof the lease would become void.. As 
was pointed ont by Mr. Justice Holroyd 
in the case of Dos d. Ann Idoyd v. Powell (1), 
in order toincur and enforce a forfeiture, 
the condition upon which it is to arise must 
be fully established, as forfeiture isa matter 
Sricdum gus. Itis the duty of the plaintiff to 
establish his case strictly that there has been 
a forfeiture by breach of an expreas condi- 
tion. In onr opinion the statement in the 
lease to the effect that if the lessee fails to 
dwell upon the land then he shall haye no 
intereat in or connection with the land is not 
an express condition of this . character. 
Apart from this we are of opinion that there 
is considerable force in the contention of the 
respondent that it was not contemplated by 
the parties that the lease should be forfeited 
ifatany time during the pendency thereof, 
the lessee after he had entered into 
possession should cease to dwell upon the 
property. The clause is undoubtedly capable 
of the interpretation that the condition 
would be satisfled-if the lesane resided for 
some time on the land, it does not expressly 
state that if the lessee at any time ceases 
to reside on the land tha lease shall be- 
come void. We hold accordingly that no 
forfeiture has been established and that 
the plaintiff is not entitled- to eject the 
defendgnt. 

The result is that the decree of the Court 
below is affirmed and this appeal dismissed 


with coste. 
Appeal dismissed. 
(1) 5 B. and O. 308; 29 R. R. 258; 8 Dowl. 4 By. 
85; 4 L. J. K. B. 109; 108 B. B. 116. 


Y 
356 : 
RAMALINGAM PILLAI ©. MUTHAYYAX. 


MADRAS HIGH COURT. _. 
_ BECOND Crvi APPEAL No, 299 oF 1911. 
April 6, 1914. - - 
Present:——Mr. Justice Tyabji and 
Mr. Justice Spencer. 
` RAMALINGAM PILLAI AND ornare— 
` ÅPPRLLANTS 
vernis h 
~ MUTHAYYAN, UMOR, BY GUARDIAN 
ARUNACHALAM PILLAI AND ANOTHER - 


— RaRSPONDHNTE, - : 
Hinds Law—Money spent for ee head of joint 
noceszity—fale binding membero— 


: Som baal 


‘claims in effect 


Principles as to mortgages, whether apply ên bala. 


A male for tho necessary rama of oa eae the, 
head of a joint Hindu family 


rapier pee E 
L. J. 806; 88 A. 472, followed. 

The awa enunciated in‘: Hanoomanprasaud 
get NG re Buara Koomveree, 6 M. 
T. A. 899 at p. 424, 18 W. R. 81 ‘nots; 19 Eng. Rep. 147; 
Sevestre 253 N.; 2 Buth. 8. O. J. 2; 1 Sar. P.O. J. 


552, as to mortgages apply with necessary changes ta. 
sales as well. 


Second appeal from the decree. ‘of the 
District Court- of South Arcot, in Appeal 
Buit No. 14 of 1910; preferred against that . 
of the Oourt’of the District Munsif of Chidam- 
baram, in Original Suit No. 828 of 1909. 

‘ Mr. T. Narasimha Aiyangar, for the Appel- 


Tanta. 


Mr. 5. Muthiah Mudaliar, for the Respond- 

ents. 
JUDGMENT. ; 

Tyran, J.—The plaintiff is a minor and 
to have a conveyance, 
Exhibit I, set aside. Exhibit I is dated 20th 
‘August 1908. Under it, the plaintiffs 
father purported to convey the whole of 
certain ancestral property to defendanta 
Nos. 2, 8,4 and 5. ‘At the date of Nxhibit 
I, the plaintiff and the plaintifs father 


“were jointly intereated in the property. The 


question whether or not Exhibit I is binding 
upon the plaintiff's share in the property 
depends upon whether the purpose for which 
it was executed isa purpose binding upon 
minor members of ¢he joint family. ‘That 
purpose was to rafse funda for “the fees and 
other expenses” for the defence of the 
plaintiff's father against charges under the 


Indian, Penal Code, section 232 (counter- ' 


feiting the’King’s coin). 
Beni Kam v. Kumar Man Singh (1), is relied 


(1) 11 Ind. Cas. €83; 84 A. 4, 8 À. L. J. 1016. 
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upon ‘for showing: that the purpope above re-- 
ferred to is a legal necessity, it is argued that’ 
in that case the prosecution ended in a con- - 
viction and yet it was held that the expenses 
for defending the accused member of the 
family were æ legal necessity, in the present 
case the plaintiffs father was acquitted. 
Had: the plaintiff's father incurred debts’ 
for his defence in the criminal proceedings ` 
and had the creditors of the father proceeded 
against this property, then according to the 
decigion of Sumer Singh v. Inladhar (2), the 
plaintiff's share in the property could have 
heen sold in execution. When the question 
is as to whether thete was legal necessity: 
for a mortgage or sale, the following remarks 


of the Privy Council in Hanoomanpersasd - 
Panday v. Mussymat Babooee Munraj 


Koomperee (8) may, have much relevance on~~~ 


the decision: . “It is obvious that money to be 
secured on any eathte is likely to be obtained 
on easier terms than a loan which resta 
on mere personal security, and that, there- 
fore, the mere creation of a charge securing | 
a proper debt cannot, be viewed as improvi- 
dent management; the purposes for which LA 
loan is' wanted are often future, as respecta. 
the actual application, and a lender can rarely 
have, unless he enters on the management,‘ 
the meana of controlling and rightly directing 
the actual application. Their Lordships do 
“not think that’ a bona fide oreditor should 
suffer when he has acted honestly and with, 
due caution, but is himself deceived.” . Their 
Lordships were dealing with a mortgage but 
similar principles would , apply with the 
necessary changes to a.sale. The principle 
laid down, in Venkatara Pantulu v. 
Venkataramana Doss Panfulu (4) has no 
bearing on this case. What was’ considered 
was the distinctipn between antecedent dehia 
and debts contracted concurrently with the, 
sale or mortgage that is in question, whereas 
in the present, case .it ia conceded by! “the 

appellanta that there was no‘ “antecedent 
debt but the decision (it, was argued) 
depends upon whether there .was legal 
necessity for the sale , of anceatral property.’ 
The respondent’s learned. Vakil met thik 
argument by ‘questioning whether the’ Wn- 
tention that the money was borrowed for a 

3) Q-Ind. Oas. 624; 8 A. L. J. 906; 83 A 472. 


6M. I. A. 393 ab p. 424 18 W. B. 81 mote; 19 


Eng. 147; Bovestre 253 N.s 2 Bath. 8. O. J. eee 
NANA 


J. 552. 
(4) 20M. 200; 111. É. T. 28 (F. B) 18 36 1. 7. 6, 
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legal necessity was taken:in the lower 
Courts and submitted that it should 
not be permitted to be taken. The 6th 


Paragraph of the plaint and the 3rd para-, 


graph of the written statement of defend- 
anta Nos. 2, 3, 4 and 5 refer to this point. 
They are in the following terms:— 

Para. 6 of the plaint. “The sale-deed men- 
tioned in the plaint was, it appears, execut- 
od for meeting the expenses of the crimi- 
nal case against the lst defendant. The 
case against the Ist ‘defendant was one of 
counterfeiting King’s coin. The sale is 
not legally binding on plaintiff. So much 
money was not spent and there was no 
reason for spending so much. The debt is 
not legally binding on plaintiff. This debt 
was ‘not contracted for any family necessity 
nor for discharging antecedent debts’. 


Para, 8 of the written statement of defendants 
Nos. 2, 3, 4 and 5. “The purchase-money, 
Rs. 200,- was used for proper expenses of 
the plaintiff and the lst defendant. The 
lst defendant is not a man of immoral 
habits. The purchase-money was not used 
for immoral or illegal purposes. Therefore 
oe ii wai by these defendants is legal. ” 

he issue on these allegations is issue 
(a). Was tho sale-deed to defendants 
Nos. 2 to 5 executed and given inthe manner 
alleged by plaintiffP’ It is certainly a 
most unsatisfactory way of stating the 
question for decision. The issue should 
‘have been framed in such a form as to make 
it clear on what’ point’ the plaintiff wished 
to attack the sale and the defendants to 
support it. Questions might haye been 
raised on the pleadings:— 

(1) Whether the defendants made proper 
and bona fide inquiries as tothere being any 
necessity for the sale. 

(2) If not, (a) whether the purpose for 
which the sale was effected was such a 
purpose as would make the alienation legally 
binding on the plaintiff and 


(b) whether the consideration for the 
sale was, as a matter of fact, utilised for 
the purpose mentioned in the sale-deed. 

I am of opinion these questions arose on 
the pleadings and it is clear from the 
issues and from the judgments that these 
questions have not been considered by the 
lower Courte. The ‘respondent contends 
that the appellants cannot now ask: for a 


_ INDIAN. CASES. 


357 


consideration of these questions as there 
were no cross-objections to the finding of 
the lower Oourt that the gale was not bind- 
ing onthe plaintif a finding which was 
twice arrived at by the District Munsif. 
The District Munstf had, however, on each 
occasion dismissed “the laintif’s suit under 
Order XLI, rule 22 0), Civil Procedure 
Code, and the real issnea with reference to 
the validity of the sale-deed have not as yet 
been adjudicated upon. 

The question, therefore, whether the 
purpose for which the money was borrowed 
was not a legal necessity should have been 
considered by the lower Oourts. It isa 
question of law and we have heard argu- 
ments upon it. I feel no difficulty in saying 
that in my own opinion that question should 
be answered in the afirmative. My learned 
brother is delivering a separate judgment on 
this point. I have had the benefit of reading 
the judgment he hasprepared and I agree with it. 

It is clear from the terms of the sale-deed 
not from the plaint itself, that representations 
were made to the defendanta that tho sale 
was for the purpose above referred to. 
Under these circumstances it seems to me 
unnecessary to call for any fresh finding. 
The sale should have been held to be binding 
on the plaintiff and the appeal will, there- 
fore, be allowed and the suit dismissed with 
costs in all the Courts. 

Spsewown, J.—It is clear to my mind that 
money spent in meeting the neceasary expense 
of defending the head of a joint Hindu 
family ina criminal prosecution is money 
spent for legal necessity and for the benefit 
ofthe members of that family. For this 
proposition it is sufficient to refer to Bens 
Ram v. Kunwar Man Singh (1) and Sumer 
Singh v. Inladhar.(2). 

The former case is one in which, in spite 
of the defence made st the trial, the head o 
the family was actually convicted. Hore the 
prosecution ended in acquittal. This is, 
therefore, a stronger case. In the words of 
the learned Judges who decided that case, 
“No more pressing necessity could arise from 
the point of view of members of a Hindu 
family than the necessity for raising money 
to defend the head of the family against a 
serious criminal charge”. 

Respondent’s Plesder on this point has refer- 


red us to Medowell and Oo. v. Ragava Ohetiy (5) 
(5) 27 M. 71. 
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which was the case of a bond 
entered into by the head of a Hindu family 
es security for the due fulfilment of his duties 
as cashier in which capacity he committed 
certain defalcations. As pointed out in the 
judgment, the taking of the misappropriated 
-mnoney was itself a criminal offence and it 
was no part of the pious duty of the sons 
to pay such sums. But every man has a 
right to defend himself against a criminal 
prosecution, and it would be the duty of 
sons to assist him in his effortea to establish 
Bis innocence. The facts admitted in the 
pleadings and found by the lower Courta 
here are sufficient to prove légal necessity 
for Exhibit I although the point was not 
clearly taken atthe trial. I, therefore, agree 
in thinking that the appeal should be 
aHowed and the suit dismissed with oosts 
throughout. j 
Appeal allowed. 


PUNJAB OHIEF COURT. ` 
Srcoxn Orvis Appwan No. 665 or 1911, 
May 20, 1914. 
Present:—Mr. Justice Johnstone and 
` Mr. Justico Rattigan. 
Husammat SULTAN BIBI AND oTaERS— ` 
DaraNDANTS— ÅPPRLLANTS 


varaus 
GHULAM HAIDAR KHAN AND oraags— 
PLAINTIFF AND OTHHRS—DayanpANT3— 


< RESPONDENTS. 
Unetom—Pathans of JuHundar Distriot—Gift by 
sonless proprietor to his sisoe—Tribe once following 
personal law adopting a rule of custom—Not necessary 
that it should follow all the rules—Barden of proving 
power of interference by distant collaterals with gift to 
wicos—Collateral succession of widows-—Prememyption. 
En the case of'a tribe that undoubtedly did ‘onde 
follow its personal law, it is for the asserting 
that it now follows custom, to prove the pot. In 
fuch a oase proof that the tribe has adopted this or 
that rule of custom followed by (for instance 


Jats, is no warrant for holding that it must follow 
all the other rulés governing Jats. may, of 
course, be rules of custom so intimately and ndis- 
solubly connected with each other tthe adop- 


tion of one necessarily tmplies adoption of the | 


other, | but in such a° ones the min étre af 
the two rules would be alike. In an exogamous 
tribe a rale preventing alienation to a daughter 
ora sister ara niece has the same motive behind 
ib as a rule prohibiting trafthfers to an 
outsider, while in a tribe Hke the Pathans the adop- 
aon ee oo would imply & different 
motive whioh compelled the ado 

the latter rule. ii paion of 
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In the case of Pathansthere is a certain infidel 
presumption against the right of a 6th degree collate- 
ral to prevent gifts even of ancestral land by a son- 
proprietor to a niece, the daughter of a brother 


Among the dominant tribes of the sa A Doab 
there is a presumption in favour of thé collateral suc- 
oesaion of widows. , g 

Second appeal from the decree of the 
Divisional Judge of Jullundur, dated the 
28th of February 1911, varying that of 
the Subordinate Judge, ist class, JuHundur, 
dated the 7th of July 1910, decreeing claim. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellants. 

Mr. Fasat-1-Haseain, for the Respondents. 

JUDGMENT.—The learned Divisional 
Judge has appended to his judgment an 
elaborate pedigree-table, which shows the 
relationship of the parties in full. For the 
purposes of this appeal we need only give a 
skeleton table as i seen 


ALEAL KHAN (MIAN KHEL PATHAN). 


below whom descendanta are these, 
4th in desoent | 
come, Plaintiff Noz. 1 to 3—f grades 
lower. 
Plaintif No, 4—8 gradeslower. 
n No. 6-8 ” s 


n No. B—6 n E 
Defendant No. 3—5 degrees ,, 
Defendaits Nos. 6 and 7—5 y ” 
Nn There is aleo another branch of Dad 
Khan's descendants which has ap- 
parently died oat. 


Wazir ee Jehangir Khan (dead) 
© mMusammat Uniri, 


defendant No, 1 
ee, 
aE ane Sa ee ET 
Musas mat Mohr-un- Nissa Musammat Sultan Bibi 
i (dead) No. 2. 
Ashref Khan 
(dead) 





Mourad Khan defendant 
No. 4 - 
The property in suit is that of Waxir 
Khan and his brother, Jehangir Khan, and it 
is situate in Mousa Riayatpur, Tahsil Nakodar, 


( 
Tej Khan, defendant 
No, 8. 
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District Jullundur. It is common ground 
that the property, which has come down 
from Alsai Khan, is “ancestral”. Many years 
ago Jehangir Khan died and Musammat 
Mehr-un-Nissa also died. Thereupon Musam- 
mat Umri gifted her late husband’s land, by 
deed, dated.19th July 1904, to her daughter, 
defendant No. 2, and Ashraf Khan 
(father of defendants Nos. 3 and 4) in certain 
shares; and Wazir Khan did the same with 
his land. The property of the two brothers 


was joint. The donees were apparently put 
into possession. i 
Plaintiffs, who are somewhat distant — 


collaterals, contested these two gifte. Mussam- 
mat Umri being alive, they prayed for a 
declaration as regards her gift, but as 
regards Wazir Khan’s estate they asked for 
posseasion of #rds, leaving out the shares of 
defendants Nos. 5 to 7, who have not joined 
them in the suit. The claim has been made 
` some 5} years after the alienations objected 
to. 


The contesting ‘defendants (Nos. 1 to 4) 
pleaded that the plaintiffs were too remotely 
related to Wazir Khan and Jehangir Khan 
to be permitted to interfere, that the donees 
are the heirs of the two brothers in pre- 
ference to plaintiffs; and that in the circum- 
stances the donors had power to make the 


The first Court, laying on defendants Nos. 
1 to 4 the onus of proving that as heirs they 
- were to be preferred to the plaintiffs, held 
that the onus had not been discharged; that 
it was not proved that among these Pathans 
the widow of the brother of a deceased sonless 
proprietor succeeded collaterally to the 
deceased’s ancestral estate; that a daughter 
or a danghter’s son cannot succeed in the 
, presence of sixth degree collaterals; and that 
the gifts in suit are invalid. Decree was 
given in accordance with these findings. It 
is to be noted that itis not contended now 
that the parties follow Muhammadan Law: 
this point, though mooted in the frst Court, 
was dropped in the lower Appellate Court. 

In that Court the points taken were— 


(a) that defendant No. 2 is entitled to 


succeed Wazir Khan as a niece; 

(b) that defendant No.-1, and, therefore, 
-defendant No. 2 has a right of collateral 
succession as aforesaid; 

(o) that, whatever may be the custom as 
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to succession pure and simple, plaintiffs are 
too distant to contest s gift toa daughter 
or @ niece or & son of either. 

The findings were that defendants Nos. 1 
to.4 had rebutted the. slight presumption 
against a daughter’s succession among these 
Pathans, but that they had failed to discharge 
the heavier burden resting on them in regard 


_to succession to, or gift of, Wasir Khan’s 


estate. The result was that the claim of 
the plaintiffs as to Jehangir’s estate was 
dismissed, and the claim to }rds of Wasir 
Khan’s estate was confirmed. 

Plaintiffs have accepted the situation thus 
created, and we are, therefore, no longer 
concerned with Jehangir’s share of the pro- 
perty. The aforesaid four defendanta, how- 
ever, have come up here with this further 
appeal which we have heard argued with 
much ability by Mr. Shafi for appellants 
and Mr. Fazl-i-Hussain for plaintiffs-reapond- 
ents. After giving our best attention to 
the arguments adduced: and tothe authori- 
ties quoted, we have arrived at the con- 
clusion that the appeal must succeed. 

The family. of Mian Khel Pathans is said 
to have settled in this village in the time of 
Akbar or Aurangseb. Coming down from 
Afghanistan it must be taken that in those 
days at all events they followed their per- 
amal law and not any custom like that of 
the Punjabi Jat agriculturist. Under that 
law it is not denied that the power of 
Wasir Khan to make a gift to his niece 
could not be challenged by plaintiffs or by 
any one else. Once settled in a compact 
village community they would very soon 
find it desirable to adopt certain rules followed 
by the tribes about them, but not necessarily 
all those rules. Thus, the wish to exclude 
strangers from the village would very soon 
compel them to restrain each other from 
alienating lands by gift or sale or exchahge 
to outsiders; but, being endogamons them- 
selves, and being surrounded by exogamous 
tribes, a certain class of restrictions on 
succession or aliengtion, very necessary to 
those tribes, might.not appear to these 
Pathans at all neceasary or advisable, namely, 
alienations to or succession of daughters or 
even nieces. Among exogamous peoples 
alienation toa female blood relation or her. - 
succession to ancestral estate at onoe intro- 
duces a stranger into the community whereas 
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in an endogamous tribe nothing of the sort 
occurs. The Full Bench ruling, Daya Ram 
v. Sohel Singh (1), is suffloient authority 
for the propositions that, in the case ofa 
tribe that undoubtedly did onoe follow ite 
personal law, it is for the party asserting 
that it now follows custom, to prove the 
point; and further that in such a case proof 
_ that the tribe has adopted this or that rule 
of custom followed by (for instance) the Jats 
[Muhammad Hussain v. Sultan. Als (2) and 
Gohra v. Hari Ram (8)], is no warrant for 
holding that it must follow allthe other 
rules governing Jats. There may, of course, 
be rules of custom so intimately and indis- 
solubly connected that the adoption of one 
necessarily implies adoption of the other; 
but in sucha case the raison detre of the 
two rules would be alike. In an exogamous 
tribe a rule preventing alienation toa daughter 
or a sister or & niece has the same motive 
behind it as a rule prohibiting transfers 
direct to an outsider, while in a tribe like 
these Pathans the adoption of the former 
rule wonld imply a different motive from that 
which, compelled the adoption of the latter 
rule. There is thus some ground for holding, 
in the case of this tribe, that there is a 
certain initial presumption against the right 
of a sixth degree collateral to prevent gifta 
even of ancestral land by a sonleas proprietor 
to a niece, the daughter of a brother with 
whom the donor has always been joint; and, 
as Mr. Shafi haa pointed ont, not a single 
instance is forthcoming of a successful 
objection by a sixth degree collateral in this 
tribe toan alienation in favour of a near 
‘female relative. We will now consider more 
particularly the evidence in the case and 
the many rulings referred to by Counsel in 
their addresses, first noting as pointe in 
favour of the appellants the somewhat long 
delay in suing and the circumstance that an 
important section of the reversioners have 
not sued and so apparently acquiesced in the 
The suitis for possession of Wazir Khan’s 
estate. Mr. Shafi entrenshes himself in three 
different lines of defenoé. He contends, first, 
that Mussammat Umri, as widow of Wasir 
Khan’s brother, has a right of collateral 
succeasion to his estate, and, therefore, no suit 

WR os R. 1006 (F. B.) 81 P. L R 1907; 59 


Pog) bi P. B. 1908., (8) 115 P. R. 1907. 
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for possession lies at present. Nezt, he urges 
that daughters are certainly preferred to - 
collaterals among these Pathans, and that 
in the peculiar circumstances of this case, 
two joint brothers, are childless and treating 
their nieces as daughters probably tribal 
sentiment would look ‘upon the nieces as the 
best heirs. Thirdly, he presses the point 
that this is a case of gift and that in all the 
circumstances it is for plaintiffs to show by 
positive evidence that they are entitled to 
interfere with Waxir Khan. 

As regarda widows’ collateral succession 
there is a long array of rulings in the 
Punjab Record. Against it there are three 
leading authorities. In Mussammai Aso v > 
Mussammat Tabi (4) it was laid down that 
such succession is exceptional and the right 
to it must be proved. The case was one of 
Ferospore Jats. A similar rule was stated in 
Mussammat Khem Bat v. Bhowani Das (5), - 
(Dhal Khatris of Jhang District). On the 
other hand we have been referred to no less 
than 12 rulings in which the collateral 
succession of widows has been recognixed—-see 
below*—and we have examined those rulings. 
It is unnecessary to discuss these cases in 
detail. It is sufficient to say that the 
dictum in Mussammai Aso v. Mussammat 
Tabi (4), (a ruling delivered by a 
single Judge) was ignored in Mussammat 
Okand Kour v: Ram Singh (6), where the 
opposite rule was lsid down, and was 
expressly dissented from in Saddan v. Kheaw 
(7), while in Gurdial Singh v. Arar Singh 


(8), it was said that the aforesaid 
4) 77 P. R. 1868. 
b) 69 P. R. 1896. 
6) 20 P. R. 1808. 
7) 15 P. B. 1906: 117 P. L. R. 1906. 


8) 2 Ind. Oas. 96, 76 P. W. R. 190% 64 P. L. R. 
1900; 51 P. R. 1906. 


*Rani v. Malhi, 148 P. R. 1880; Nda Khanv. Mausam- 
mat Amiro, ITT P. R. 1890, Puran v. Mussammat 
Raj Devi, 56 P.R. 1901; Mussammat Shibbo v. Buta, 111 
P. B. 1891; Bahadar Singh v. Mussammat Nihal, 133 
P. R. 1898; Mussammat Chand Kour v. Ram Sigh, 
20 P. ee Or Appas! No; 431- of 1890; Anar 
Devi v. Kantan, 43 P. B. 1005; 112 P. L R. 1905; 
Khan Bingh v. Bira, 44 P. R. 1906; 111 P. L. R. 1906; 


-Baddan v. Khemi, 15 P. Pe ha a L. B. 1006 


Sagua T. Bragea Din l Ina. at doa P. W. = 
Kaur 


ra 
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rulings had lost much of its value; and 
to point out that the authorities given in 
the foot-note seem to us sufficient warrant for 
laying it down that among the dominant 
tribes of the Jullundur Doab, there is a 
presumption in favour of the collateral 
succession of widows. Picking out the cases 
of that region we have the following.— 

Rani v. Makhi (9) Arains of Nakodar; Hla 
Khan v. Mussammat Amiro (10) Rajputs of 
Hoshiarpur; Puran v. Musammat Raj 
Devi (11) Ragputs of Hoshiarpur; Musammat 
Shibbo v. Buta (12) Rajputs of Hoshiarpur; 
Anar Devi v. Kaulan (13) Rajputs of Hoshiar 
pur, Khem Singh v. Biru (14) Rajputs of 
Jullundur; Fatta v. Jiwan (15) Muhammadan 
Jats of Nakodar. 

We, therefore, differ both from the first 
Court and the ‘lower Appellate Court in 
their views on this subject. We think that 
the evidence contained in the above rulings is 
quite sufficient to shift to the shoulders of 
plaintiffs the onus of disproving Musammat 
Unmrei’s. right of collateral succession; and 
this onus has not been discharged. : 

Mr. Shafi’s second line of defence is not 
Bo strong, and we think it need not be 
seriously discussed. It is founded rather on 
sentiment than on any known rule of law or 
custom, but his third line seems to us virtu- 
ally impregnable. We have examined the 
well-known rulings in which this Court first 
suggested limits of propinquity beyond which 
collaterals might reasonably not be permitted 
to contest alienations, and in which later it 
was indicated that no definite rule could be 
laid down. Mr. Fazl-i-Hussain’s argument 
is that, as these Pathans have by custom 
these powers of control it is for the party 
propounding limita to prove those limits. 
He points out that while the lower Appellate 
Oourt concedes that slight proof would be 
sufficient of the validity of gift toa niece, 
it is correct in saying that here there is no 
proof whatever. The authorities are too 
numerous to be discussed in detail. We 
may refer to pages 106-108, Rattigan’s 


Digest, 7th Edition, and Ellis’s Judge’s Note- 


(9) 146 P. B. 1889. 
10) 177 P. B. 1889. 


18) 48 P. E. 1905, 112 P. L. E. 1908. 
14) 44 P. B. 1908; 111 P. L. B. 1008. 
15) 8 Ind Ogs. 1168, 98 P, R, 1910, 86 P. L. B 
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Book (1912) page 87 ef seq, and some very 
pertinent remarks in Rajo v. Karam 
Bakhsh (16). That was a case 


‘of Jats’ of Lahore in which this Court laid 


upon collaterals in the 8th degree the onus 
of proving their right to contest an aliena- 
tion by a sonless proprietor to his daughters. 
The gift here is to a niece and a niece’s son, 
and the right of a daughter as such to 
succeed to her father in preference to 6th 
degree collaterals, has been conceded. In 
these circumstances, and remembering the 
history of this tribe and certain inferences to 
be drawn therefrom as stated earlier in this 
judgment, we are inclined to hold that it is 
for plaintiffs to prove their power of inter- 
ference by actual instances; and not a single 
instance is forthcoming. 

There ig not much evidence on the record 
of any practical value as to the succession of 
nieces or the validity of gifts to them, but we 
may note that in the one case of the kind,” 
recorded nieces did succeed as the result of 
an arbitration and that plaintiff's own father 
was one of the arbitrators who found in the 
ladies’ fayour. 

.We hold, then, that the onus of showing 
that they have the right to contest this gift 
lay on the plaintiffs and that they have not 
discharged it; also that the suit for possession 
‘was premature as brought in the life-time of 
Mussammat Umri, who is prima facie ontitled 
to succeed for life tothe estate of the late 
Wasir Khan. 

For these reasons we accept this appeal and 
dismiss plaintiffs’ suit with costs throughout. 


Appeal ace A 
(16) 11 P. B. 1908, 92 P. L. R. 1908; TENO B. 
1908. 





*Page 8 of Puper Book, bottom of page, 





PUNJAB CHIEF COURT. 
Seconp Crvtu Arrar No. 692 or 1912. 
June 2, 1014., 
Present:—Mr. Justice Rattigan and Mr. 
Justice Shadi Lal. ` 
SANTA SINGH—DSFESDANT—ÅPPELLANT 
versus 
WARYAM SINGH anp ANOTHBR— PLAINTIFFS 
-—RESPONDENTE. 


Punjab Oowts Act (XVII of 1884), ss. 40 (1). 
(a), 40 (8}—Faldity or emstonce af Baton ie 


. 
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quastion—OCertificate—Money advanced to agriculturist 
for trade—Neceesary 

Under section 40 fron 40 (1) NG a) of the Punjab Oonrts Act 
a second appeal lies to the Ohief Oourt on the ground 
that the decision is contrary to law or custom or 
usage, and it is only in those cases where the conten- 
tion is that the custom alleged- is invalid or that a 
particular custom does or doos not exist that a 
certifloate is necessary. 

Money advanced to an agriculturist to enable 
him to carry ona shop-keeping business cannot be 
called a just antecedent debt to justify a subsequent 
sale by him of his ancestral land to pey off that 
debt. 


Second appeal from the “decree of the 
Divisional Judge, Ludhiana Division, dated 


-the 8th March 1912, reversing that of the 


Additional District Judge, Ludhiana, dated 
20th July 1941, dismissing plaintiff's claim. 


Rai Bahadur Pandit Sheo Narain, for the 
Appellant. 

Mr. Gokal Chand Narang, 
spondent. 


JUDGMENT.—One Chanan Singh, Lam- 
bardar of Mawa Phaliwali, Tehsil and Dis- 
trict Ludhiana, sold about one-third of his 
agricultural ancestral land for Ra, 2,000 to 
Sante Singh, defendant No. 2. The considera- 
tion was made up as follows :— 

(a) Rs. 560 paid to Jiwa Singh; 

(b) Rs. 465 paid to Sobha Singh, 

(c) Ra. 275 paid to vendee himself, 

(d) Rs. 240 paid to Kishen Singh and 
Dyal Singh, 

(a) Rs. 60 paid to Bishen Singh, 

(f) Rs. 360 paid to Sante Singh, Mahan, 
and 

(g) Bs. 40 earnest money, 

_ deed, etc. 


The Additional District Judge found that 
the alienation was for necessity and binding 
on the plaintiffs whose suit was accordingly 


for the Re- 


expenses of 


dismissed with costs. On appeal the Divi- 


sional Judge found as follows :— 
(1) That items (a) and (b), though osten- 


sibly due as debts to third parties, wero in. 


point of fact sums actually due to the vendee 
himself and that the entries in the account 
books which showed them as due respectively 
to Jiwa Singh and Sobha Singh were purely 
paper entries and nothing more. He also 
found that the money had in each case been 
borrowed by Chanan Singh from the vendee 
for the purpose of buying merchandise for 
a shup which he had started in the village. 
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(2) that the third item (e) had also 
been borrowed admittedly from the vendes 
directly for similar trading purposes 

(3) that the items (d) and (e) had HOt been 
proved to be due ; and 

(4) that item (f) had been borrowed from 
Sante Singh, Mahant, a third party, and had 
also been used for trading purposes. -> 

The learned Judge was of opinion that 
an ordinary Jat agriculturist is not entitled 
to alienate ancestral land in order to obtain 
money for trading purposes. He, therefore, 
held that necessity had not bean proved and 
granted plaintiffs a decree declaring their ` 
right to succeed to the land upon the death 
of Chanan Singh, without reference to 
the deed of sale in favour of defendant 
No. 2. 

The vendee has preferred a second appeal 
to this Court and on behalf of respondent 
Mr. Gokal Chand Narang raises the preli- 
minary objection that the question involved 
is one of custom and that consequently a 
second appeal is not maintainable without 
a certificate under section 40 (3) of the 
Punjab Courts Act. 

This question is one not entirely free 
from difficulty, butafter consideration we are 
of opinion thatthe preliminary objection must 
fail, Under section 40 (1) (a) of the Act 
a second appeal lies to this Court on the ground 
that the decision is contrary to law or 
custom or usage and it is only in those 
cases where the contention is that the 
custom alleged is invalid or that a particular 
custom does or does not exist, that a certifi. 
cate is necessary. In the present case there 
is no question either as tothe validity of any 
custom or as to the existence or non-existence 
of & particular custom. Both parties are 
agreed that Chanan Singh had by custom 
aright to alienate ancestral property for 
necessary purposes, and the contention for 
the appellant is that the Divisional Judge’s 
decision that money borrowed for purposes 
of trade cannot be regarded as money 
borrowed for necessary purposes is opposed 
to the custom in question. Upon the whole 
we think this is the right view to teke and 
we accordingly overrule Mr. Gokal Chand’s 
objection. 

As to the merits of the appeal, it is qujte 
clear that we caniot interfere with “re- 
ference to items (d) and (e), the finding of 
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the lower Appellate Court being that those 
alleged debta were not in fact due. As 
regards items (a), (b) and (o) we must accept 
the fact as found by the Divisional Judge that 
the prior debts were really due to the vendee 
himse and the sole question then is 
whether money advanced to an agriculturist 
to enable him to carry ona shop-keeping 
business justifies a subsequent sale, by him 
of his ancestral land in order to pay off those 
debts, or in other words, whether the latter are 
“just antecedent debts” within the meaning of 
the Full Bench decision reported as Dem Drita 
v. Saudagar Singh (1). It may be conceded 
that there is nothing immoral or illegal in 
lending money to an asgriculturiat for such 
purposes, and possibly algo it may be admit- 
ted (despite the trend of modern legislation) 
that there is nothing opposéd to public 
policy in such a transaction. On the other hand 
, we have no doubt that village custom would 
not look with favour upon the conversion 
of a Jat agriculturist into a shop-keeping 
trader and would not countenance an alienation 
of ancestral land in order to enable such 
agriculturist to carry onthe business of his 
shop. We agree, therefore, with the Divi- 
sional Judge in holding that such moneys as 
are covered by the’ three items referred to 
were not advanced for purposes of necessity. 
The case, however, is different with regard to 
item (f), namely, Rs. 360 due to Santa Singh, 
Mahani. Here the prior debt was due to a 
third party and upon the authority of the 
Full Bench ruling we have no hesitation 
in holding that pro tanto the alienation in 
favour of the vendee was valid. 

We accordingly so far accept the appeal 
as to set aside the decree of the lower Ap- 
pellate Court and to grant plaintiffs a decree 
to the effect that the reversioners will be 
entitled to recover the land on the death 
of Ohhnan Singh upon payment to defendant 
No. 2 of Rs. 360 plus one-fifth of item (g), 
namely, Rs. 8, or in other words upon pay- 
ment of a total sum of Ra 368. In the cir- 
cumstances of the cass we leave the parties to 


bear their own costs. 
Appeal partly accepted. 
(1) 65 P. B 1900; P. I. B. 1900 p. 328, 


MADRAS HIGH COURT. 
Lerrens Parent Apprat No. 98 or 1913. 
March 6, 1914. . 
Present:_—Myr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

MUTHU RAMAKRISHNA NAICKEN— 
DEFENDiNT—ÅPPELLANT 


verus 
MARIMUTHU GOUNDAN AND OTHERS- 


PLAINTIFr8— RESPONDENTE. - 
Hmdu Law—Succession—Property acquired with 
ea nings of both kusband and wife—Share of wife 
descends to her heits. 


The property ired by a woman for herself by 
-her own exertions $ is her own 


coverture pro- 
perty which she is entitled to hold independently of 
her husband and it devolves on her heirs. . 

Therefore, the perty soqufred with profits 
earned by both husbend and wife is their joint pro- 
perty and on tho death of the wife her heirs are cn. 
titled to her share. 

Appeal, under clause 15 of the Letters 
Patent, from the judgment and order of the 
Hon’ble Mr. Justice Miller, dated 17th 
April 1918, in Second Appeal No. 1619 of 
1912, preferred against the decree of the 
District Court of Coimbatore, in Appeal Suit 
No. 87 of 1912, preferred against that of 
the Court of the District Munsif of Erode 
in Original Suit No. 937 of 1910. 

JUDGMENT. 


BANKARAN Narr, J—The plaintiffs sue as 
the legal representatives of one Mottaya 
Goundan to recover possession of the plaint 
lands from the lst defendant, who held them 
as his lessee. The lease is admitted but 
the main contention is that the lands belonged 
to Mottaya:Goundan’s wife, Ayyammal, from 
whose allsged heir, the 2nd defendant has 
purchased them and is now in possession, 
Itis found by both the Courts that the pro- 
perties were acquired with the profits earned 
by Mottaya Goundan and his wife, Ayyam- 
mal, in a trade which was carried on by 
both ofthem. Both the husband and wife 
were “equally working together.” It is also 
stated that among the Padayachi com- 
munity, to which Ayyammal and Mottaya 
Gonundan belonged, the wife worked along 
with the husband “for the purpose of the 
maimtenance of the familyand development 
of the family properties.” The District 
Munsif decided, however, that, according to 
the strict theory of the Hindu Smrithis even 
the separate property of a woman earned by 
qapchanical arte is subject to her husband’ 
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control,.and that, therefore, the money with 
which the plaint lands were acquired, was 
not Ayyammal’s peculium. He held that, 
though the properties were soquired in the 
name of Ayyammal, that is due to the fact 
that Mottaya Goundan wanted to shield his 
properties from the claims of his brothers 
and possibly also to the fact that Ayyammal 
-was more intelligent than her husband. He 
further held that, assuming that Ayyammal 
and Mottaya Goundan must be deemed to 
have jointly acquired the plaint lands, on the 
-death of Ayyammal, it ‘became the sole 
-property of Mottaya Goundan and as the 
plaintiffs are admittedly entitled to claim as 
the representatives of Mottaya ‘Goundan, he 
. passed a decree directing the defendants to 
-surrender them to the plaintiffs. In appeal 
the Subordinate Judge confirmed the District 
Munsif’s decision. His decision: was con- 
firmed by Mr. Justice Miller. This is an 
appeal from his judgment. 

In the lower Courts the main gnestion 
that was argued appears to have been that 
the properties belonged solely to Ayyammal. 
In second appeal before us the main conten- 

tion was that, on the facts proved, if cannot 
be held that the property belongs only to the 
husband. 

If properties are acquired jointly by two 
` persons, both of, them males, the two would 
“be joint owners. ‘The question then is 
“whether the fact that the properties in suit 

were acquired jointly by husband and wife 
makes any difference. If it was open to the 
“wife to acquire property for herself by her 
own exertions during coyerture, it would 
seem to follow that, if she acquired the pro- 
“perty along with her husband, then they 
“must be deemed to be joint owners. Aocord- 
ing to the Mitakshara, which is the leading 
authority in this Presidency, property, how- 
ever, acquired by a woman is her 
and on her death her heirs takejt. This 
view is, no doubt, directly opposed to the view 
“maintained by the Dayabhaga and certain 
other “authorities, aceording to which that 
alone is stridhanam which the wife. has 
power “to give, sell or use independently of 
her hisband’s control.” See Mayne’s Hindu 
Law (7th Edition), paragraph 610. Gifts to 
a woman in her capacity of bride. or wife or 
. given by her husband or by her relations or 
“by her husband’s relations are admittedly her 


-of the appellant. 


“wew, 


exclusive property with the doubtful excep- 
tion of gifta of immoveable property by the 
husband in certain circumstances. It is now 
also settled law in Bengal and Madras that 
the property inherited by a woman is not her 
exclusive property. Her right with reference 
to the property otherwise aoguired, according 
to the Mitakshara, ‘ ‘by inheritance, purchase, 
partition, seizure, or finding,” has been the 
subject of much discussion. It has now been 
settled that she may acquire property by gift 
from strangers during ooverture and that it 
would devolve on her heirs. See Ramasams 


.Padeiyatchi v. Virasamé Padeiyatchs (1). It has 


also been held that property may be given to 
a husband and wife jointly and that pro- 
perty may also be purchased by them jointly. 
Her husband’s interest in such property 


“would devolve on his heirs and her interest 


in the property would devolve on her heirs. 
See Madavarayya w. Tirtha Bami (2). Pro- 
perty may also be devised to them jointly. 

Sekhara 


This is also the conclusion arrived 
at in Salemma v, Intchmana Reddi (4). 
There an tram land was onfranchised in 
favour ofa woman, and the question was 
whether it was her stridhanam property 
descendible to her heirs or not. The texts were 
reviewed and-it was held that the Mitakshara 
should be followed, unless there is sucha 
consensus of opinion among the commentators 
prevalent in Southern Indie as to suggest 
that the Mitakshara bas been departed from, 
or in other words, that it is open to a female 
to acquire ownership in any of the modes in 
which it is open to males, and all such pro- 
perty, with the exception of that acquired by 
inheritance, is her siridhanam, devolving on 
her own heirs, The learned Judges accord- 
ingly held thst a wifes earnings and gifts 
to her by strangers are her atridhanam pro- 
perty degcendible to her heirs. This isa 
direct decision on the point and is in favour 
But as our learned 
colleague has apparently takena different 
we propose to review the Hindu Law 
texts on this point, though neither the terta 
nor the cases above referred to, we are 


(1) 8 M. E O. R. 272. 

(2) 1 M. 307. 

(3) 27 M. 468, 

(4) 21M. 100, 8 3L L. J. 11. . 
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informed, were cited before the learned 
Judge. 

The question, as we have already stated, 
is whether a married woman’s earnings are 
her exclusive property. Mr. Mayne adduces 
passages from the Vedas to show that in 
early times married women pursued independ- 
ent occupations and acquired gains by them. 
See Mayne’s Hindu Law, VIL Edition, 
paragraph 656. According to Manu (Ch. 
VII, Sloka 416), however, a wife is declared 
to have no property. The wealth which she 
acquires is said to be acquired for him to 
whom she belongs. .Four of the commentato 
of Manu, and among them Mechatithi, take 
this to mean only that she is unable to dispose 
of her property indeperidently of her husband. 
Another commentator, according to Mr. 
Buhler, the editor, seems to indicate that he 
took -itto refer to her incapacity to earn 
money by working for others See Sacred 
Books of the East, Vol. XXV, page 826. 


The text that is generally referred to' with- 


reference to'a woman’s earnings is that of 
Katyayana which is thus translated by 
Oolebrooke in his Digest Vol. II, page 589, 
Sloka 470:— “But whatever wealth she may 
gain by arte; as by patnitng or spinning, or 
may receive on account of friendship from 
any but the kindted of her husband or parents 
her lord slone has dominion over it: Of her 
other property she may dispose withont first 
obtaining his assent.” The commentator, 
Jagannatha states that “arts” in this text 
is expressed in-the plural number with the 
sense of ‘and the rest.” We have already 
pointed out that this text has not been 
followed in this Presidency as regards gifts 
from others than her husband’s or her own 
kindred. In the Dayabhaga this tert is 
understood to imply that “though the wealth 
be hers, it does not constitute woman’s pro- 
perty, because she has not independent 
power over it.” The Dayakrama Sangraha 
(Stoke’s Hindu Law Books, page 490) is to the 
same effect. Ohapter II, section ii, Sloka 
29, states: “Notwithstanding the woman has 
ownership in both descriptions of property, 
she has not independent power in regard to 
it” as the husband’s permission for ita disposal 
is necessary. Inthe Viramitrodaya we find 
the same proposition laid down in Chapter 
V, Part I, Slokas 2 and 7. The ownership 
of the woman in the properties is acknowledg- 
ed; 


it is pnly -her power of slienation that- 


is declared subject to the husband’s control. 
It issaid: “The denial is not of their being 
woman’s property, but of its consequences, 
such as distribution eto.” Devala also men- 
tions a woman’s gains as part of her separate. 
property over which she has exclusive control- 
and which her husband cannot use except in 

times of distress. Mr. Mayne thinks that 

the word is apparently used by Devala in the 

sense of gifts. Mayne’s Hindu Law, VII 

Edition, paragraph 663. All the texta, there- 

fore, recognise, the wife’s ownership in the 

property acquired by her own labour. They 

only restrict her right of alienation and make 

it subject to the wishes of her husband. Mr. 

Mayne considera the question in paragraph 

663 and his conclusion is that these texts 

with reference to the husband’s control do not 

seem to convey anything more than s moral 

precept, while the texts asserting her absolute 

power are express and unqualified.” Itis 

unnecessary to express any opinion as to the 

busband’s right to control any alienation by 

his wife, as that question does not arise in 

this case. But we think that Mr. Mayne 

is right in his view that the property acquired 

bya woman by her own exertions during 

coverture is her own property which she is 

entitled to hold independently of her husband 

and that it devolves on her heirs. The 

Mitakshara is clear in favour of this sonclu- 

sion andthe other texts also recognise her 

ownership, thongh they convey an injunction 

that she is not to alienate the property 

without her husband’s consent. This is due 

to general incapacity of woman to deal -with 

property. These terts do not override the 

express provision of the Mitakshara which 

declares her self-acquisition to be her own 

stiidhanam, and we are confirmed in this 

view by the decisions cited. 

We think, therefore, that the property in 
suit was the joint property of Ayyammal and 
her husband. If it formed joint property, 
there ig no reason for holding that, on the 
death of Ayyammal, her interest survived to 
her husband. In Madaviraya v. Tirihasami 
(2), which we have already cited, the theory 
of survivorship was not’ recognised and it was 
held that the woman’s own heirs were entitled 
to her undivided interest. Ayyammal’s 
daughters, therefore, are the persons entitled 
to her property. They became co-owners with 
their father Mottaya Goundan on Ayyammal’s 
death. There is no finding -that their right- 


- holder made an application under section 178, 
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has been lost by adverse possession. Mottaya’s 
possession cannot be deemed adverse to his 
daughters who were co-owners with him. 

On this finding the plaintiffs, who claim 
under Mottaya, are only co-owners with his 
(Mottaya’s) daughters. The first defend- 
ant admittedly got into possession as lesseo 
under Mottaya, the plaintiffs are co-owners, 
and no objection was taken in the lower 
Courts that they alone cannot maintain the 
suit; but the first defendant set up the title of 
the second defendant, who is fonnd by the 
Tistrict Munsif to have no title, as he 
purchased the property from Velaynda 
Goundan, who is not the heir of Ayyammal. 
Though the snit-is one in ejectment, 8 
decree for joint possession may be 
In the circumstances, wo set aside the 
decrees of the lower Courts, direct the 
District Munsif to restore the suit to his 
file, make the daughters or other represente- 
tives of Ayyammal parties to the suit, 
and pass a decree in accordance with law. 
The costs hitherto incurred will abido the 
result. 

AYLING, J.—I agree. 

Decree set aside. 





CALCUTTA HIGH COURT. 
MISONULANROUSH Civit APPRAL No. 299 oF 1918. 
Febrnary 15, 1914. 
Present:—Justice Sir Hurry Stephen, 
Kr., and Mr. Justice Mullick. 

Maharaj Kumar GOPAL SARAN., 
NARAYAN SINGH DHORBH-HOLDHR— 
APPHLLANT 


versus 
Sheikh MUHAMMED SIDDIQ AND OTHERS— 
JUDGMENT-D&#BTORS—RE8PON DENTS. 

Linutation Act (IX of 1808), Sch. I, Art. 181—Bsagal 
- Tepancy Act (FII of 1885) + 178, sub-sec. (3)-—Rent 
aale set amds—Order eetting aside sale itself set 
ande—Confirmation of sale ow late: date—Applica- 
tion to set aside sale by decres-holder on ground of 
bonami purchase by judgment-debtor, schether in time 
if mada thio years after restoration of wale to validity. 

. À salo in execution of a rent-decroe was set aside on 
September 17th, 1907. Tho order setting aside the sale 
was itself sot aside and the male restored to validi- 
ty on July 28rd, 1906, and confirmedon Angust 28th, 
1909. Within three years of the confirmation but 
efter threo years from July - 28rd, 1906, the doaree- 
mb- 
section (3) of tho Bengal Tonancy Act to set aside the 
aale on the ground that the purchaser was s bexanti- 
dar of the judgment-debtor, 


Held that, the application was barred under Article 
181 of the Limitation Act of 1908, because it could 
have been made when the sale was restored to 
validity. 

Appeal from the order of the District Judge 
of Gaya, dated April 11th, 1918, affirming 
that of the Sub-Judge of that place, dated 
December 13th, 1912. 

Babus Provas Ohandra Mitter and Ohandra 
Sekhar Prosad Singh, for the Appelllant. 

Babu Mohendra Nath Roy and Maulci 
Muhammad Tahir, for the Respondenta. 

_ JUDGMENT.—In this case the appellant 
applied under section 178, sub-section (3), of 
the Bengal Tenancy Act to set aside a sale 
in execution of a decree held on the 10th 
September 1907, alleging that the purchaser 
in that sale was a benamdar on behalf of the - 
judgment-debtor. The sale was, aa we have 
said, made on the 10th September 1907, It 
was subsequently set aside on the 17th 
September. On the matter coming before 
the High Court the order setting aside the 
sole was itself sot aside on the 28rd July 
1908. The sale was thus restored to validity 
on that date. Snbeoquently the judgment- 
debtor, by proceedings instituted on the 10th 
of August 1908, sought to have the sale set 
aside by an application which was subsequently 
withdrawn. The result of this proceeding 
and of the non-payment of the amount of 
the purchase-money was that the sale 
was -not confirmed till the 28th Angust 
1909. The decree-holder made the 
present application within three years of 
August 1909, but after three years from the 
28rd of July 1908. The question is whether 
his application was time-barred under 
Article 181 of the Limitation Aot The 
two lower Courts have held that it was, 
because, he could have made his application 
when the sale was restored ta validity by 
the order of the High Oourt. In our opinion 
they have decided rightly. On the present 
occasion itis argued before us that the 
right to sue did not arise until the sale was 
confirmed. We cannot take this view. It 
was founded on the fact that under the 
provisions of section 316 of the old Code of 
Civil Procedure, by which thia case is 
governed, the title in the premises sold did 
not pass to the auction-purchaser until the 
confirmation of the sale. No authority has, 
however, bean shown for the application of 
this provision’-to a case like tha present, 
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which we take to be contrary to the general 
practice of this Court. It is salso said that 
the right of the present appellant to bring 
this application was suspended by the appli- 
cation made by the judgment-debtor on tho 
10th August 1908. This, in the first place 
overlooks the fact, that there was a time 
between ‘the 23rd July and the 10th of 
August when the present appellant might 
have made his application; but apart from 
that the action of the judgment-debtor 
could in no way act as a stay of the decree- 
holder’s proceedings to make an entirely differ- 
ent application from the: one which the 
judgment-debtor was making. We hold, 
therefore, that the lower Oourts were right 
in finding that the limitation ran against 


the appellant from the 28rd of July 
1908. The result is that in that point 
of view he is out of time. He has, 


however, put his case in another way. 
He says that heis a person other than 
the decree-holder who is interested in 
the sale and, therefore, entitled as such 
a person to make an application under 
section 173 of the Bengal Tenancy Act, and 
if he is entitled to make that application, 
he maintains under the circumstances of the 


case, that his right accrued from the llth : 


December 1909. If he isan “other person” 

within the meaning of section 173 this may 
be so. There was another sala in respect of 
another decree obtained by the decree-holder 
in this case. This was an earlier decree 
which gave rise to a later order for sale, and 
under this later order for sale which was on 
the 17th September 1907, Ra. 9,000 found 
ita way into the pocket of the decree-holder. 
This order was set aside and the appellant had 
consequently to refund the sum of Ra. 9,000. 
We, however, cannot shut our eyes to the fact 
which is abundantly proved throughout the 
whole of this case that the decree-holder 
in both cases had taken execution proceed- 

ings against the same property. He is, 

therefore, not an “other person ” and on this 
point he must fail. 

The appeal is, therefore, dismissed but as 
the law of limitation has told on the appellant 
with more severity than his negligence 
deserved, we make no order as to ooste. 

Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
Fist Orm Appaat No. 8 op 1918. 


May 19, 1914. 
Present:—Mr. Justice Twomey and Mr. 
Justice Parlett. 
MA THEIN SHIN AYD ANOTHER—DAFENDANTS 
—APPWLLANTS 


versus 
AH SHEIN, alias HOKE SHEIN Mixor 
BY HI8 NAXT FRIEND MA TOH PLAINTIpy— 


RESPONDENT., 

Succession Act (X of 1865), 4. 381— Succession 
Ohiness, Buddhist lato of tnheritance applicable to 
—Marriage form. 

Indian Bucoession Act does not apply to s Chincso 
Buddhist. Under section 18 of Burma Laws Aot 
“Buddhist Law’ should be applied to the inheritance 
of Ohinamen. There is no written law on the 
subject of inheritance among Chinese Buddhists. 
The forma of first clasa Chinese marriage observed 
in Ohina are not insisted on in the cases of Ohinese 


marriages in Burma and relaxation is permitted in 
the case of poor people. . 

Fone Lan v. Ua Gua 2 L. B. R. 98, followed. 

Mr. B.N. Burjorjæ, for the Appellant. 

Mr. Ormiston, for the Respondent. - 

JUDGMENT. 

Twomsr, J.—The plaintiff-respondent, Ah 
Shein, is the son of a Chinaman, In Ya 
deceased.’ After the death of Ah Shein’s 
mother, Ma Le, In Ya married Ma Thein 
Shein the Ist defendant-appellant and had 
isene by her, a daughter Ma H Chi, the 2nd 
defendant, Ah Shein sued Ma Thein Shin 
and Ma F Chi for his father’s estate. Ah 
Shein being a minor filed the suit through 
his next friend Ma To, and was allowed to 
sue a8 A pauper. The valneof the estate is 
put at Ra. 6,005. Ah Shein pleaded that 
his father In Ya wasa Chinese Buddhist and 
that according to the law applicable to the 
case he was entitled to the whole of his 
father’s estate to the exclusion of his father’s 
second wife, the widow Ma Thein Shein, and 
her daughter Ma E Ohi. ` 

The defendants-appellants pleaded that AH 
Shein’s mother was not lawfully married to 
In Ya and that Ah Shein was, therefore, en- 
titled to nothing. They denied that In Ya 
was a Buddhist. They also disputed the value 
of the’ property left tð In Ya. 

The District Court has fonnd that In Ya was 
a Chinese Buddhist, that Ah Shein is the 
legitimate son of In Ya by his first wife Ma 
Le and that under the oustomary law appli- 
cable to the case Ah Shein is entitled to the 
whole of his father’s estate to the exclusion 
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of the defendants-appellants. As regards the 
value of the estate the District Court came 
to no finding but appointed a Commissioner 
“to find out what was the estate of In Ya, 
its value and any deduction which ought 
to be made therefrom, such as debts and 
funeral expenses eto.” The passing of orders 
as to Court-fees under Order XXXIII, rule 10, 
was postponed until the value of the estate 
should be ascertained. 

In this appeal by the defendants it is 
argued that Ah Shein’s mother, Ma Le, is 
not proved to have been legally married to 
In Ya, that the evidence as to the customary 
law applicable to the case is insufficient and 
that the plaintiff ‘failed to prove his title 
to the whole estate to the exclusion of his 
step-mother, and step-sister. ` 


Although the defendants denied in the 
lower Court that In Ya waa Buddhist, 
they have not appesled against the finding 
on this issue and their grounds of appeal 
paragraphs 1 and 6 are expressly based 
on the assumption that In Ya was a Ohinese 
Buddhist. It follows that the Indian Succes- 
sion Act is not applicable to the case (mde 
section 331), and that under section 18, Burma 
Laws Act, the case must be decided according 
to Buddhist Law.” As explained in Fone Lan 
y. Ma Gyes (1) the Buddhist Law in such 
a cage as this means the customary law ap- 
plicable to the deceased Chinaman, and it was 
for the plaintiff to prove his title under this 
law. First, as regards In Ya’s alleged mar- 
riage with the plaintiffs mother Ma Le. 
The evidence shows that a member of In 
Ya’s family asked for the girl in marriage 
from her uncle Tha Ku. There was a wed- 
ding feast. Presents were brought by Ma 
To, In Yar’s cousin who had demanded the 
girlin marriage. In Ya and Ma Le lived to- 
gether from that time up to her death. They 
dpened a shop together at Allanmyo. They 
visited friends and relatives together and 
also went together to pagodas and kyaungs. 
Parker in his essay on Comparative Chinese 
Family Law mentions six preliminary steps 
to a first class marrigg’e. But it is explained 
in a foot-note that though these forms are 
usual in China they are not indispensable. 
The evidence of Chinese elders- produced 
for the plaintiff in this case shows that the 
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customs are not insisted on in the case of 
Chinese marriages in Burma and that relaxa- 
tion is permitted also in the case of poor people. 
The allegation for the defence that In Ya 
and Ma Le merely eloped and then lived 
together is not proved. I think it is clear 
that In Ya had the intention of marrying 
Ma Le, that he carried out this intention AB 
far as he could, that the couple became man 
and wife in the eyes of their families and 
their neighbours and lived together as such 
up to the time of Ma Les death. It ina 
case in which apart from the wedding pro- 
ceedings the ordinary presumption of 
marriage arises from long cohabitation with 
habit and repute, and this presumption has 
not been rebutted. I would, therefore, accept 
the District Court’s finding as to the plain- 
tiffs legitimacy. 


. There appears to be no written law on 
the subject of inheritance ‘among Chinese 
Buddhiste, and the case has to be decided 
according to somewhat meagre oral evidence 
produced by the plaintiff, The defendant 
Ma Thein Shein produced no evidence at all 
on the subject. The evidence of Ko Sit O 
and Itaik shows that daughters are alto- 
gether excluded by sons. But neither of 
these witnesses supports the view taken by 
the District Court that the widow gets 
nothing. Ko Sit O says: “The wife inherits 
from the husband, I do not know to what 
extent. It is a small portion.” Itaik rays: 
“The mother has a right somewhat over the 
estate”, but he was unable to say what her 
share would be. In the absence of definite 
evidence 1 think we may proceed according 
to justice, equity and good conscience and 
we shail not be far wrong in awarding the 
widow a third share which is the share she 
would have received if the Indian Succession 
Act were the law applicable to the case. I 
would, therefore, modify the decree of the 
District Court by awarding Ah Shein two- 
thirds of the estate of his father In Ya. 
The direction for the appointment of a 
Commissioner to take accounta. will stand. 
The order as to costs is set aside. The 
whole of the costs in both Courts will be 
borne by the estate. The Court-fee in 
both Courts on Rs. 6,005-3-6, the amount at 
which the suit is valued in the plaint, will 
be recovered from the estate and will be a” 
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first charge thereon. A copy of the decree 
will be sent to the Collector, Maubin District. 
PARLETT, J.—I concur. 


Decree modsfied. 





MADRAS HIGH COURT. 
Crvm Appear No. 268 or 1911. 
March 80, 1914. ` 


Presené:—Mr. Jastico Tyabji and Mr. Justice 
? Spencer. 
CHETTIKULAM PRASANNA. VEN- 
KATACHALA REDDIAR—DEFRNDANTI— 
APPELLANT 


= 8 
Toa COLLECTOR or TRICHINOPOLY 
AXD AROTHEBR— PLAINTIFF AND DEFENDANT 
—RasPpoxDexts. 

Civil Procedure Code (Act V of 1908), a 0. 
XXN, r. 11 —paik against trustes and hisaliense—Appeat 
—Death of irusos—Abaiemeni of appeal— “Right 
to sue,” meaning of —Alicnes im good faith for considera- 
Kon aad aliense for consideration but not ts good faith, 
distinction beiween—iimitatiom Act (IX of 1908), 
Boh. I, Arte, 120, 184, 

The mere fact that one of the respondents 
is dead and that his representative is not 
brought on the record, will not make the appeal-abate 
if the right survives to the appellant and the result 
of the adjudioation will not affect the deceased party. 
A. suit for declaration that the salo of trust 

perty by a trustee is invalid is not a suit 
los of possession of trust property within the 
moaning of Article 134 of the Limitation Act and is, 
therefore, governed Article 120 of the Act. 
< Trust pro in the hands of a transferee in good 
faith for conal 
cannot be followed by the beneficiary at all, but 
where a transferee has paid valuable consideration 
bat has not acted in good feith, he acquires good title 
after the lapse of the period necessary for extingu- 
ishing (under section 28 of the Limitation Act) the 
right of the beneficiary to follow the trust property 
in his hands. 

Per Tyabji, J.—The-words “ the right to sue” mean 
“ the right tò prosecute by law,-to obtain relief by 
means of ure,” ; 

Appeal against the decree of the Court of 
the Subordinate Judge of Trichinopoly in 
Original Suit No. 2 of 1910. 

Mr. T. Subramania Atyar (with him Mr, 
T, M, Krishnanoams Atyar), for the Appellant. 

The Government Pleader, for the Respond- 
enta. 

JUDGMENT. 

Trass, J.—The Collector of Trichinopoly 
is the plaintiff. The suit is instituted” under 
sections 92 and 98 of the Oivil Procedure 
Code. 

The first defendant (now deceased) was 


the alleged ‘trustee and manager of the 


tion withont notice of the trust ' 


‘by means of legal procedure.” 


charities referred to in the plaint. 
second defendant was alleged to be a 
transferee from the first defendant of a 
portion of the landa appertaining, to the 
charitable trust. 

The prayers against the Ist defendant 
were for removal of the Ist defendant from 
the trusteeship and for accounts. There 
was & prayer (b) “to declare the aale to the 
second defendant of the lands belonging to 
the charity to be invalid.” This is the only 
relief claimed against the 2nd defendant. 
There were other prayers for the appoint- 
ment of a new trustee and for vesting the 
trust property in the trustee so appointed. 
The plaintiff obtained all the reliefs asked 
against both thedefendants in the lower Oourt. 

There were appeals against this decree by 
each of thedefendants. But the firat defend- 
antis now dead, and her representatives 
not having been brought on the record, her 
appeal has abated and has been dismissed 
by us. The presant appeal is by the second 
defendant. 

It was contended before us on behalf of 


The 


‘the plaintiff that the second defendant’s 


appeal must also abate, inasmuch as the 
first defendant who was originally a respond- 
ent to this appeal is now dead and her legal 
representatives have not Feen brought on the 
record as required by Order KATI. 

In my opinion the appeal does not abate. 

The mere fact that one of the respondents 
is dead and that his representative is not 


brought on fhe record, will not make the. 


appeal abate if the right survives to the 
appelant. In Gopal Ganesh Abhyankar v. 
Ramchandra Sadashiv Sahasrabundhe (1), 
it was succinctly stated that when the 
seotions of the Civil Procedure Code which 
are now replaced by Order XXII have to 
be applied to appeals, the words “the right 
to sue” must be construed as meaning “the 
right to prosecute by law, 'to obtain relief 
This is not 
expressly stated in Order XXII, rule 11, 


` 


which may be style? the interpretation - 


clanse of the order. Buf several rules in 
the order become meaningless in. their 
application to appeals unless these words are 
added; and the addition of these words 
would follow from giving to the expression 
“a right to sue” a meaning cognate to that 
which the rule expressly gives to the word 

(2) 26 B, 597 at pp. 902, 603, 007; 4 Bom, L. R, $25, 
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“gait”. Gopal v. Ramachandra (1) was 
followed in Paramon Ohetty y. Sundararaja 
Naick (2). 

The relief which the second defendant 
claims in appeal is first, that, as he was not 
a necessary party to the suit, his name 
should be struck off from the record, and, 
‘secondly, that if there was any cause of action 
against him it was barred by limitation; that 
in either case the suit should be dismissed 
as against him. Ifthe second defendant ia 
entitled to claim this relief, he is entitled 
to do so in his sole right. The only person 
against whom this relief is claimed is the 
plaintif. On the death of the lst defendant, 
the second defendant’s right to olaim this 
was not affected. A test for deciding whe- 
ther the right survives was suggested by 
the Government Pleader, vis., whether the 
appellant can succeed, and the decree can 
be reversed, without bringing the legal 
representative of the deceased party on the 
record. This test is satisfied in the present 
appeal. The question on which adjudication ia 
sought by the second defendant as appellant 
before us will not affect the deceased party. 
See Renga Srinivasa Ohart v. Gnanaprakasa 
Mudaliar (3). Aningenious argument was 
put forward on this point, that the lower 
OCourt’s decree entitled the 2nd defendant 
to sue the first defendant for damages for 
. breach of covenant for title, if there was 
any such covenant: that the first defendant 
was consequently interested in the appeal 
of the 2nd defendant. The argument does 
not seem to require any detailed refutation. 
-I hold, therefore, that the appeal does not 
abate. 


On the merits, ‘several questions of law 
were argued before us. It is necessary to 
deal only with the question of limitation. I 
am of opinion that the claim, if any, against 
the second defendant was barred. 

1 express no opinion on the point whether 
the plaintiff had any cause of action against 
the second defendants but will asume that 
in the ciroumstancés of this case, though 
the suit was brought by the Collector under 
sections 92 and 98 of the Oivil Procedure 
Code, such a declaration as is here sought 
by prayer (b) can be asked and obtained 
- E 26 M. 409. ` 

8) 30 M. 67 at pp. 68, 68; 2 H. L. T. 88, 


against a person who claims to be 6 trens- 
feres from the trustee. 

It was suggested in the fret instence that 
the Oollector’s right to obtain this ‘relief 
(assuming it exista) is not barred, as section 
10 of the Limitation Act prevoñnta the right 
to follow the trust property in the- second 
defendant’s hands -from being barred by 
any length of time. The second defendant 
has been found to be an assignee for valuable 
consideration and that finding has been 
attacked before us. But it was. argued that 
it has not been found that the second 
defendant is a transferee in good faith. and 
that the mere fact of his being a .transferes 
for consideration will not make the plea of 
limitation available to him, unless he is also 
a transferee in good faith. This contention 
cannot be upheld. Trust property in tha 
hands of a transferee in good faith for 
consideration without notice of the trust 
cannot be followed by the beneficiary at all. 
See Trusts Act, section 64. The right to 
follow arises only where the transferee has 
not acted in good faith (1). Tt such a. 
transferee has paid no consideration he is 
notan assign for valuable consideration 
within the terms of the Limitation Act, 
section 10; and in his case a suit for the 
purpose of following trust property is not 
barred by any length of time. “But (2) 
where the transferee is an aasign for 
valuable consideration, (a) if he has acted 
in good faith without having notice of the 
trust he acquires immediate title to the 
pro under section 64 of the Trust Act; 
or (b) if he has not acted in good faith, but 
has paid valuable consideration, he acquires 
good title after the lapse of the period. 
necessary for extinguishing (under section 28. 
of the Limitation Act) the right of the ' 
beneficiary to follow the trust property in 
his hands. This is in accordance with prin-. 
ciple. Where there is a valuable consider- 
ation for the transfer the original trust 
property is replaced by the consideration: 
There is no suck substitution where there is’ 
no consideration. No question is raised here 
as to the adequacy of the consideration. 


If limitation can be pleaded then the 
article applicable to the suit ia Article 120, 
This was conceded. It was argued, however, 
by the learned Government Pleader that the 
time did not begin to run from dhe date of 
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the execution of the sale of the 26th January 
1899, which is alleged to have been made in 
breach of trust and a declaration of the 
invalidity of which ia soughtin prayer (b) 
of the plaint, but that it began to run only 
from the time when the Oollector was 
informed of the facts entitling him to take 
action under section 92 of the Oivil Proce- 
dure Code. It was strenuously pressed upon 
ns that a public offloer has no duty cast upon 
him to go round and examine public truste 
and-that suite which he is entitled to 
institute must not be allowed to be barred 
though he may have no knowledge of his 
right to sue. The article must, however, 
be construed as it is, and I find myself 
ungble to see how the meaning suggested 
by the learned,Government Pleader can be 
read into the words “when the right to sue 
acorues.” The article must be construed 
as it is, notwithstanding thas Article 134 
prescribes a period of 12 years from the 
date of the purchase from a trustee when 
possession is sought for. If the Collector 
can sue under section 92 of the Civil Proce- 
dure Code for a declaration against an 
alleged transferee in breach of trust (on 
which point I expreas no opinion), then the 
mit must, it seems to me, be brought. within 
six years of the sale. Time began to ron 
therefore on 26th January 1899, and the suit 
was brought more than six years thereafter. 
It was in my opinion barred by limitation. 

The appeal will be allowed and the suit 
dismissed against the second defendant. 
The costs of both parties to the appeal in 
both Courts will be payable ont of the trust 
funds, but the appellant will recover his 
whole costa first and the lst respondent will 
recover his costs only out of the balance. 
We are informed that some costa incurred 
in the lower Court have been recovered by. 
the Oollecter from the Appellant. These 
will have to be refunded to the appellant, 
and under section 82 of the Civil Procedure 
Code we specify four months from this date 
for this being done. 

SPANGER, J—Il agree that the appellant 
can obtin the relief that he seeks in this 
appeal withont making the legal repre- 
sentatives of the 2nd respondent parties. 

In a Oharan Sarkar y. Jotindra Mohan 
Tagore (4) the test employed for ascertaining 


_ (4) 27 O. 408 at p, 497. 


whether a particular defendant was a neces- 
sary party to the suit was to see (1) whether 
there was a right to some relief against him 
in respect of the matter involved in the 
suit, (2) whether his presence was necessary 
to enable the Court effectually and completely 
to adjudicate upon and settle all the questions 
involyed in the suit. The questions involved 
in an appeal do not necessarily include all the 
questions involved in the suit to which it is 
related. If we read ‘appeal’ wherever the 
word ‘suit? ocours in the above passage and 
consider what are the reliefs aaked for by the 
appellant in the present appeal, it will appear 
that he-can obtain all that he wants without 
the presence of the lst defendant or her legal 
representatives. 

There has been considerable divergence of 
opinion in the reported decisions of Oourts of 
India as to the scope of section 589 (correspond- 
ing to section 92 of the Code of 1908) before the 
present Code became law. Now the question as 
to the powers ofa Court proceeding under seo- 
tion 589 to remove trustees [held to be within 
the competence of the Oourt by Subbayya v. 
Krishna (5) Husens Begam v. Oollector of 
Moradabad (6) Girdhars Lal v. Ram Lal (7) 
Sajedur Raja Chowdhurt v. Gour Mohun Das 
Batshnav (8) and held to be without the 
competence ofthe Court by Narasimha v. Ayyan 


Ohetti (9) Rangasams Naickan v. Varadappa 


Natckan (10) Budree Das Mukim v. Choont Lal 
Johurry(11)Budh Singh Dudhurtay. Niradbaran 
Roy (12)] has been settled by the Legislature 
introducing clause (a) in section 92 (1). Itis ` 
still a debateable question whether alienees 
or trespassers on trust property can be 
joined as parties to a suit under this section. 
It was held in Ghasafar Husain Khan v. 
Yawar Husain (13) that alienees could be 
impleaded for the purpose of determining 
what properties are affected by the trust and 
in Sajedur Raja Chowdhuri v. Gour Mohun 
Das Baishnav (8) that they could be made 
parties for the purpose of recovering from 
them propertics impropezly alienated; but in 


5) 14 M. 186 1 M. L, J. 95. 
6) 20 A. 46 A. W. N. (1897) 210 

7) 21 A. 200, A. W. N. (1892) 82. 

8) 240 418. 

9) 12 Mz 167. 

10) 17 W. 462. 

11) 88 0. 78% 100. W. N. 581 

12) 20 LJ 481. 

18) 28 A. 11% A. W, N. (1908) 208,24 L.J, U91, 
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Augustins v, Medlyoott (15) Sirinivasa Ayyangar 
v. Stirinivasa Swami (16) Hosni Begam 
v. Oollsotor of Moradabad (8) Kast Hasian v. 
‘Sagun Balkrishna (17) Arunachela Ohettt v. 
Muthu Ohettiar (18) Budres Das Mukim v. 
Chooni Lal Johurry (11) and Budh Singh 
Dudheria v. Niradboran Roy (12) it was 
decided that the section was not applicable to 
suits against strangers to the trust. 

Now assuming, without accepting, that the 
Government Pleader is correct in his con- 
tention that the object of the section as 
shown by the addition of clause 2 is to 
‘protect trusts against multifarious suite, that 
the words of the section are very wide, that 
the reliefs (a) to (g) are illustrative and do 
not limit the grant under (A) of such farther 
or other relief asthe nature of the case may 
require, the plaintiff's suit must still fail as 
against the 2nd defendant unless he can show 
‘that it is in time. 

The relief asked against the 2nd defend- 
ant is a declaration that the sale of the 
trust properties to him is invalid. This suit 
can hardly be treated as a suit for recovery 
of possession of trust properties for which 
Article 184 ‘would be appropriate. 

It was held in Ot#tappurakkal Thashate Soopt 
v. Oherichtt Pallskkal Uppathumma (19) that 
the right to sue for a declaration that an 
alienation of property is invalid falls under 
Article 120 of the Limitation Act and accrues 
at the completion of the document, not when 
the plaintiff obtains knowledge of the 
alienation. The second defendant pur- 
chased under Exhibit B on 26th January 1899 
‘and the plaint is dated 7th October 1909. 
Article 120 allows six years from the date of 
the right to sue accruing. The Snb-Judge 
- finds that the Collector became aware of the 
alienation when he received the report of the 
Revenue Inspector, Exhibit H, dated 19th 
February 1905, but it appears that he was 
aware of some trust properties having bean 
misappropriated and alienated when he passed 
the proceedings, Exhibit I, dated 9th June 
1899. I, therefore, consider that the relief 
sought against the appellant i is in any -case 
time-barred, and I agree in dismissing the 
guit against him with costs to be paid as 


directed in my learned brother’s judgment. 
14) 15 M. 241. 
15) 16 H. 81. 


M. L, J. $47. 
18) 5 Ind Qas. 896; 33 M. 31. 
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MADRAS HIGH OOURT. 

Suoonp Orvin Appran No. 1464 or 1909. 

March 5, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
RANGAPPA—PLAINTIFE—ÅPPRLLANT 
versus 
THAMMAYAPPA AND OTRERS—DRETENDANTS 
pay 
oemniiai—Oonsructios of document-—Moriyage or charge. 

A convenant to pay inan essential element of a 
simple mortgage. 

In a mortgage-deed the mortgagor sald: “whenever 
wo pey the same to you, you shall receive it and 
give back the deed.” 

per Sadana Atyar, J.—That there was no 
pore to pay andthe document only oreated a 


Per Seshagiri Atyar, J—That there was a covenant 
to pay, and a mi yas created and not a 
charge ; 


z 


Second appeal from the decree of the 
Oourt of the Subordinate Judge of Bellary 
in Appeal Suit No. 245 af 1906 preferred 
pgainst that of the District Munsif of 
Penukonda in Original Suit No. 77 of 1906. 


Messrs. M. D. Deva Dass & W. Luboch, 
for the Appellant. 

Mr. D. R. Swaminadhan, for the Respond- 
ents. 


JUDGMENT. 


Sapasiva Atyar, J.—The plaintiff is the 
appellant in this case. He brought the 
suit out of which this second appeal has 
arisen for the recovery of the amount due 
under a document dated the 80th of June 
1900 executed by defendants Nos. 1 and 2. The 
lower Appellate Court dismissed the plaint- 
fs suit on the finding that in accordance 
with the terms of the above document, 
the plaintiff was put in possession of one 
of the three lands mentioned in the docu- 
ment as security for the amount mention- 
ed in the same, and that according to 
the terms of the bond and the law appli- 
cable to the case, the plaintiff was not 
entitled either to bring a suit for sale of 
the properties charged for the samount 
due under the plaint bond, or to obtain 
a personal decree against the execut- 
ants. It is often very difficult in some. of 
there cases to decide what the nature of 
the document sued on is. 

So far as the plaint- document affects 
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that property which was intended to be 
and was put in the possession of the plaint- 
iff, it seems to me reasonably clear that 
the document is a document of usufrno- 
tuary mortgage. As regards the other two 
lands mentioned in the document the ques- 
tion is whether the document is 8 document 
creating a simple mortgage over those two 
lands or whether the document merely 
creates a charge upon the two lands. 
In Balasubramama Nadar y. Stvaguru Asari 
(1) Mr. Justice Krishnaswami Aiyar says 
as follows on pages 568, 569: “I have “been 
in oohsiderable doubt during the course 
of the argument as to whether we have 
succeeded in getting hold of any principle 
by means of which we could distinguish 
a mortgage from a charge. But having 
heard the matter fully discussed by 
“Mr. Srinivasa Aiyangar, I have been able 
to make up my mind and I wish to ex- 
press the conclusion at which I have arrived. 
Ithink a covenant to pay ts an essential 
element of a simple mortgage.” In this case 
I do not think that I could gather from 
any of the words used in the plaint doon- 
ment that the defendants Nos. 1 and 2 cove- 
nanted to pay the amount mentioned in the 
bond executed in favour of the plaintiff. 
The language of the document to be 
construed in this case seems to me eyen 
less favourable to the plaintiff than it was 


in the case of Gopalasams vy. Arunachella 
(2) where it was held that „there 
was no covenant to pay the mortgage 


money by the mortgagor. If there is no 
such covenant in the,plaint document, then 
the document, so far as the other pro- 
perties are concerned, created only a charge 
on those properties and did not give 8 
simple mortgagee’s right to plaintiff over 
those properties. If there is only a charge, 
then section 100 of the Transfer of Property 
Act applies. That section says that “all 
the provisions as to a mortgagee institut- 
ing a suitfor the sale of the mortgaged 
property shall, so faras may be, apply to 
the person having a charge.” Bome of 
those provisions governing the questions 


relating tothe institution of a suit by a. 
mortgagee are contained in section 68 of the. 


` Transfer of Property Act. That section says 


(1) 11 Ind eOss. 629; 21 M. L. J. 568, 
2 15 H. 90452 M. L. J. 122, f 7 
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that “the mortgagee has aright to sue the 
mortgagor forthe mortgage money in the 
following cases only”, and- then there 
follow three clauses (a), (b) and (c), clause 
(e) consisting of two paragraphs. In this 
case, the plaintiff has not proved any facts 
bringing his case within any of these 
three clauses and he was, therefore, not 
entitled on the date of the suit to sue 
for the recovery of the mortgage money 
from defendants Nos. 1 and 2 personally or by 
the sale of the property charged. I, there- 
fore, confirm the decree of the lower 
Appellate Court and dismiss the second . 


' appeal with costa. 


Susuaarer Arrar, J.—I am not prepared ta 
differ. Speaking for myself Iam inclined to 
think that there is a covenant to pay 
when the mortgagors say: “whenever we pay 
the same to you, you shall receive it and 
give back the deed.” I am prepared to 
hold that there was an understanding on 
the part of the mortgagors to pay the 
amount. The non-fixing of a period for 
payment does not make it the leas 4 co- 
vyenant to pay. But this Court in 
Gopalasama v. Arunachella (2) held that such 
an undertaking does. not amonnt to a 
covenant to pay. With the greatest 
deference to the learned Judges I think the 
question requires re-consideration. I must 
also differ with considerable hesitation from 
the opinion at which my learned colleague 
has arrived, that there is only a charge 
created in respect of the other two items. 
The document itself says that a mortgage _ 
is being executed and there is nothing in 
the body of the document which indicates 


“that the parties had in mind only a charge, - 


especially having regard to the fact that 
on four previous occasions there was undoubt- 
edly a simple mortgage with respect to these 
properties. But the plaintiff came into Court 
with a false case. He said that he was 
deprived of possession by the defendants and- 
it is found that he is still in possession. That 
was the cause of action and I am not prepared 
to stretch a point in his favour and to allow 
him to base ‘his suit upon the language of 
the document .which, in my opinion, does 
contain a covenant to pay. That may necessi- 
tate a reference to a Full Bench whether 
Gopalsamt v. Arunachella (2) was rightly 
decided. I, therefore, do not differ from the 
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conclusion at which my learned colleague has 

arrived, and the second appeal will be dis- 

missed with costs. 
na Appeal dismassed. 
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MADRAS HIGH COURT. 
_Crvit Revrsiox Perrriox Nos. 312 anp 313 
or 1918 
April 20, 1914. 
Present:—Mr. Justice Ayling. . 
0. R. P. No. 812 or 1918.- 
VANNAVALLI SESHAGIRI ROW— 
PHRTITIONER 
C. R. P. No. 818 or 1913. 
PAMMELA AMENAYYA SASTRULU— 
PETITIONER 
vervus 
C. R. P. Nos. 812 anp 318 or 1913. 
GOPISETTI NARAYANASW AMI NAIDU, 
Reoervern, MEDUR ESTATE OF ELLORE 
— RESPONDHNT. 
Suito Valuation Act (VIL of 1887), s 8—Oourt 
Tose Act (FIL of 1870), 8.1, ol. XI (oc)—Madras Oiod 
Courts Act (Mad, Act IM of 1878), s 14—Suut for 
reoovery of mmoveable property from tenamnt— Pal nation 
for Court foes as tell as jurisdiction, same. 

A wait for the recovery, of immoveable property from 
a. tenant is included in oleuse XI (00) of section 
7 of the Court Fees Act and is covered by section B 
of the Suits Valuation Act and its valuation is the 
same for Court fees as well as for jurisdiction... 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the District Oourt of Kistna 
in Miscellaneous Appeals. Nos. 6 and 7 of 
1912 preferred against that of the Subor- 

` dinate Judge of Ellore in Original Suits Nos. 
18 and 16 of 1911 respectively. 

The Hon’ble Mr. B. N. Sarma, for the 
Potitioner. 

Mr. P. Nagabhushanam, 
ent. 

JUDGMENT.—The only question for disg- 
posal is as to the correct valuation of the 
suit for purposes of jurisdiction, The Dis- 
trict Judge has held éhat it is governed by 

- section 14 of the Madras Oivil Courts Act; for 
the petitioner it is argued that the Sub- 
ordinate Judge was right in applying section 
8 of the Suits Valuation Act (VII of 1887). 

ieee ruling relied on by the District Judge 
Ohalasamy Ramah v. Ohalasamy Ramaswam 
(iow does not; in my opinion, afford any sup- 
we X pon Das 008,11 ME, L.T. 158; wis) M. 


for the Respond- 


port for his view that the present suit is | 
one of which the subject-matter is’ land so 
as to bring it within the scope of sectidn 
14 of the Madras Oiyil Oonurts Act (IIL of 
1878) and that this section governs the 
valuation for purposea of jurisdiction. At 
the time when the latter Act was passed, 
the wording and arrangement of section 7 | 
of the Court Fees Act was such that it was 
at any rate open to argument that a snit 
of this kid brought by the landlord to 
evict a tenant waa for the possession of 
land and fell under clause V. If so, it was 
probably meant to be covered by section 14 
of Act IM of 1878. Assuming that this was 
so and that a suit like the present one fell 
under clause V of section 7 as that section‘ 
originally stood, the enactment of Act VII 
of 1887 made no difference, for such a suit 
would be excluded from section 8 of the 
same. But a very important change was 
effected by Act VI of 1905. This Act amend- 
ed the Court. Fees Act by introducing in 
clause XI of section 7 a new category of 
suit “ (oc) for the recovery of immoveable 
property from a tenant.” 


The present suit undoubtedly falls under 
this category: and althongh respondent’s 
Vakil may be rightin contending that, be- 
fore the Amending Act, it fell under clause 
V the effect of the amendment was clearly 
totake itontof clause V (if it wereeventhere) 
and put up into clause XI (ec). Theindirect 
effestof theamendment would then be to enlarge 
the scope of section 8 of Act VII of 1887 
which applies to all suits other than those 
referred to in section 7, clauses V, VI, 
IX and X (d) of the Oourt Fees Act. 
It certainly cannot be contended now that 
this suit is not covered by section 8 of the 
Suits Valuation Act. Whether this effect was 
intentional or due to inadvertance may be 
a matter of speculation, but is of no import- 
ance. The Acts must be construed as they 
stand. 


_ Adopting the most favourable view for 
respondent, tw., that section 14 of the 
Madras Civil Courts Act at the time of its 
enactment was intended to cover a cnse of 
this kind in the event of conflict, I think 
preferenc must be given to section 8 of 
the Suita Valuation Act as the later enact- 
ment, section 14 of the Madras Civil Courts 
Act, ig referred to in the Snits Valuation 
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Act, but I find nothing to indicate that 
section 8 should be read subject to its provi- 


sions. 


I must, therefore, set aside dhe order of 
the District: Judge and restore that of the 
Subordinate Judge. The petitioner will get 
his costs in this and the District Oourt from 
respondent. 

Order set aside. 
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LOWER BURMA OHI®F COURT. 
¥imst Civa Arpa No. 50 or 1912. 
May 25, 1914. 
Prosent:—Mr. Justice Ormond, 
and Mr. Justice Parlett. 

MG. SO AND ANOTHHB—- APPELI,ANTS 


: versus 
0. AR. RAMASAWMY OHETTY 
AND OTHRBS— RESPONDENTS. 

Transfer . of Property Act (IV of 1882), 6. 59—Hort- 
gage attested by ons witness—Signature of scribe as 
soriter not as witness, 

' Itis necessary for the validity of a mortgage dood 

witnesses shoul 


that the d be present to 
attest the actual of execution by the execatant. 
Shamu Patter v. Abdul Kadar Ravathen, 16 
Ind. Oas. 260; 16 O. W. N. 1000, 23 M. L.J. 821, 12 
M. L. T. 888; (1912) M. W. N. 985, 10 A. L. J. 250; 14 
Bom. L. R. 1084, 35 M. 007; 16 O. L. J. 596; 891 A 
220 (P. 0.), relied upon. 

Wherefore: a mortage which is attested by only ons 


witness and is signed by the soribe as writer and not 
as a witness is invald. 


Mr. May Oung, for the Appellant. 

` Mr. Halkar, for the Respondent. 

. JUDGMENT. 

Oruonp, J.—The appellants are the Sth 
and 6th defendants in the suit.- 

‘The plaintiffs sue as tho assignees of a 
mortgage on several lands and the the que- 
tion in thia appeal is, whether the appellants 
are entitled to the beneflt of a mortgage, 
Exhibit E, of the 23rd March 1905 by which 
the 4th defendant purported to mortgage 
the lands in qnestion to the plaintiffs’ as- 
signor. The mortgage upon which the plaint- 
iffs sue is dated the Ist May 1906 and 
was assigned to the plaintiffs on the 2nd 
December 1908. On the 25th October 


1909 the appellants paid off the amount’ 


due under Hxhibit Hand bought the lands 
in question from the 4th defendant free from 
m eae, ; 

It is not disputed that the lands in 
question erg subject to thé plaintiffs’ mort- 
gage, bat „ths appellants claim that they 
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are entitled to be treated as lst mortgagess. 
and to have the benefit of the mortgags,: 
Exhibit B. 

The mortgage, Exhibit E, was attested by. - 
only one witness. The writer signed his 
name as writer and not asa witness. Under 
the authority of the Privy Council case ot 
Shama Patter v. Abdul Kadir Ravuthen 
(1) it is necessary that the attesting 
witnesses should be present to attest the 
actual fact of execution by the executant; 
Exhibit ©, therefore, was invalid as a 
mortgage. The plamtiffs’ assignor under- - 
stood it to be inoperative as a mortgage; 
and on the 14th July 1909 he took a pro- 
perly executed morigage from the 4th 
defendant for the amount that he had advanced 
under Exhibit H. The appellants, therefore, 
are not entitled to a prior claim as mortgagees 
under Exhibit E. 

- I would dismiss the appeal with costa. 

PaARLNTT, J.—I concur, 


A 
6 Ind. Oas. 250; 160. W. 


(1) 1 N. 100 23 M, 
L.-J. 821; 12 W. L. T. 888; (191 DM 88; 10 
A. L-J. 286, 14 Bam, L, B. 1084 35 u 607, 1 16 O.L. 
J. 606, 89 I. A. 220(P, 0). 


MADRAS HIGH COURT. 
Or Revision Patirions.No. 591 ro 610 
oy 1911. 
. October 27, 1912. 
Preseni:—Mr. Justice Sankaran Nair. 
A. S. P.L. Vr. VHERAPPA OHETTY— 
Pytrriowan 
versus , 
MUDALI Amp ormans—Hasponpants, 
Mad: as Estates Lond Act (I af 1908), 5. 8, ols.(1),(2), 
(3), (4)—Moerger of eooerance rights by tranafer, whe- 
land—sSeotion 8 (4) 


Act the merger of 


succession under atasa (O and (2) Bas ot ths - 
effect of converting ryots 


‘The provisions teens al (4) poe iy only hago i 
passed and not to tenants in eile ae tree 
and at tho time of the passing ofthe Act. 

Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Oourt of the Temporary Sub- 
ordinate Judge of Ramnad, dated 21st Angust 
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1911, in Small Cause Suita Nos. 237 to 256 
of 1911. 

Mr. 8. Sundararaja Iyengar, for the Peti- 
tioner. 

JUDGMENT.—-The Subordinate Judge 
hes held on the admitted facts that 
the suit is not cognisable by a Civil Court. 

It is argued before me that this is 
private land and, therefore, according to 
section 19 of the Madras - Estates Land Act 
the provisions of the Act that the landlord 
may bring suits before the Collector, section 
77 (1), and that such suits are exempted 
from the jurisdiction of the Civil Oourts, 
section 189, do not apply, 

Plaintiff alleges in his plaint that his 
predecessor purchased from the tenanta the 
Knudivaram right and was in possession of it. 
It is contanded that he thereby became 
absolute owner of the property which must 
for this purpose be, therefore, treated as his 
private land. 

Under section 8, clause (3), merger of the 

occupancy right by transfer or succession 
under clanses (1) and (2) has not the 
affect of converting ryott d into private 
“Jand. But under clause (4) in cases where 
guch merger takes place by transfer for 
valuable consideration before the passing 
of the Act the lIandholder has the right of 
admitting any person to the’ possession of the 
land on terms that may be-sgreed upon 
between them. 

In this suit, it is true, the plaintiff alleges 
purchase of the Kudiyaram right and he 
may have the right of letting ina tenant 
within twelve years of the passing of this 

- Act, if he legally dispossesses the tenant now 
in possession. The tenant so let into posses- 
sion willnot haveany occupancy right conferred 
under section6 or the righttoacquire the same 
under section 46. Their rights and obligations 
will be regulated by the contract. Even in 
that cage there is no provision that land be- 
comes ‘private land” according to the definition. 

But the defendants were tenants not let 
into poaseasion after the Act was passed. It 
js admitted they were in possession before and 
at that time. They do not come, therefore, 
within the provision of section 8, clause (4). 


Not being private land and the plaintiff 


being clearly a landholder, section 19 does not, 
and sections 77 (1) and 189 do apply.- 
I dismiss the petition. ` 


Peitiion deemessod. 
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OUDH JUDICIAL COMMISSIONER'S 
` COURT. 

Hxwoution or Deonse APPHAL No. 31.or 1912. 
January 19, 1914. 
Present:—Mr. Lindsay, J. O., and 
Mr. Kanhaiya Lal, A. J. O. 

Mirza SADIK HUSAIN KHAN— 
JUDGMBNT-DBBTOR—APPELLANT 


TOTSUSs 
Nawab HASHIM ALI KHAN AND OTHARS—- 
DEOBEN-HOLDARS— RESPONDENTS. 

Divil Procedure Cods (Act V of 1908), O. XXI, rr. 19, 
20—Dscros for sale of mortgaged property—Ooats 
awa) ded to judgment-debtor—Bet-f—Oross-clauns under 
sams decres m mortgage suis. 

Under rule 19, read with rule 20, of Order KAT, 
Civil Procedure Codo, the costa awarded to tho judg- 
ment-debtor in a decree for sale of tho mortgaged 
property can be set-off against the mortgage-money 
recoverable by the decree-holder from that property. 
Baule 19 is not in terms limited in apphoation to cases 
in which the remedy of each party against the othors 
is of precisely the same nature or where the parties 
fill the some charactor. 

ana gwan Bingh v. Batam, 16 A. 805, A W. N. 
(1894) 188; Sankara Menon v. Gopala Pattar, 28 M. 121; 
Naga) Mal v. Ram Ohand, 8 Ind. Oas. 886; 7A. L. 
J. 1178, referred to. 


Appeal against anorder of the Additional 
Subordinate Judge, Lucknow, dated 5th 
February 1912. 

Sayyed Wasir Hasan, for the Appellant. 

Sayyed Aabi Ulah and Sayyed Zahur 
Ahmad, for the Respondents. ' 

JUDGMENT.—The question for considera- ' 
tion in this appeal is whether in a decree 
for sale the costs awarded to the judgment. 
debtor can be set-off against the mortgage- 
money recoverable by the decres-holder from 
the mortgaged property under Order XXL 
rule 19 of the Oode of Civil Procedure. 

The facts that have given rise to the above 
contention are that Mirza Sadiq Hussain 
Khan obtained a decree for the sale of the 
property mortgaged to him ageinst Hashim 
Ali, Kasim Ali and Musammat Ummat- 
al- Fatima from the Oourt -of the 
Subordinate Judge of Lucknow on the 25th 
October 1909. The defendanta appealed to 
this Court from-that decree and succeeded 
in getting the greater portion of the mort- 
gaged property excluded from the operation 
of the decree on the ground that it was. 
covered by adeed of trust made by Nawab 
Zaigham-ul-Daula, their predecessor-in-inte- 
rest, prior to the mortgage. The defendanta 
were then allowed certain costs, which are 
now the subject of execution. The contention 


of Mirsa Sadiq Husain Khan is that those 
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costa can be set-off against the mortgage- 
money payable to him under the decree. 

The learned Additional Subordinate Judge 
repelled that contention. He held that the 
decrees for sale could only be executed against 
the mortgaged property directed to be sold 
thereunder and that the effect of allowing the 
set-off would be to permit the mortgagee to 
recover a portion of his money contrary to 
the decree from the mortgagors personally. 
Order XXI, rule 19, of the Code of Civil 
Procedure, however, expressly permits a 
Court executing a decree under which two 
parties are entitled to recover sums of money 
from each other to set-off one sum against 
the other and to allow exeontion in 
favour of the parties entitled to the 
larger sum for so much only as might 
remain after deducting the smaller 
sum. The rule is notin terms limited in 
application to cases in which the remedy of 
each- party against the other is of precisely 
the same nature or where the parties 
fill the same character, and as observed in 
Bhagwan Singh v. Ratan (1) and Sankara 
Menon v. Gopala Pattar(2), which were decid- 
ed under section 247 of the old Code of Civil 
Procedure, it applies to counter-claims pay- 
able under the same decree, whether one of 
.them is recoverable by the sale of the 
. bypothecated property and the other from 
the opposite party personally or not. An 
expreas provision is now contained in Order 
XXI, rule 20, of the Code of Civil Procedure 
rendering Order XXI, rules 18 and 19, appli- 
cable to decrees forsale in enforcement of a 
mortgage or charge, and there is nothing in 
the language of that rule to indicate that the 
counter-claims therein referred to should 
arise from the same transaction or be of the 
same nature. In Nagar Mal v. Ram Chand 
(3) it was held that a Oourt is competent 
to set-off a simple decree for the recovery 
of money against a decree for the recovery of 

money by the enforcement of a mortgage 
~ or charge. The practice of setting-off decrees 
is, as remarked by Knox, J., in that case, a 
very salutary procedure, for it prevents multi- 
plicity of proceedings and helps the adjustment 
of the different amounts payable under a 
decree at one and the same time. The 
mortgage-money payable to Mirza Sadig 

1) 18 A. 805; A. W. N. (1864) 133. 

23 23 M. 121. iz 
(a 8 Ind. Oas, 885, 7 A. L. J. 1179. 


Husain Khan was due ona mortgage effect- 
ed by Musammai Ummat-ul-Fatima on her 
own behalf and as the goardian of her 
minor sons, Hashim Ali and Qasim Ali, 
with the leave of the District Judge. No 
question of difference of capacity or character, 
therefore, arises in this casa. 

We allow the appeal with costs and remand 
the case to the Court below with an instruc- 
tion to reinstate it under its orginal number 
and to dispose JÊ itin accordance with the 
directions given above. 

Appeal allowed. 


MADRAS HIGH COURT. 
Szcoxp Cryin Appsat No. 888 or 1913. 
December 2, 1913. 
Present: Mr. Justice Ayling and Mr. Justice 
2 Oldfield. P 
POLAKI LATCHMANA NAIDU asp 
+ OTHRS—PLAINTIFFS—APPRLLAXTS 


peritis 
'DOLA GEDDANNA NAIDU AND OTHERS — 


DEPRENDANTE-—RRSPONDANTS. - 

Madras Aot VIL of 1860-—Naids's inam enfranchise- 
mani, affect of—Inam title-deed does not affect other 
peoples imie esto— Burden of proof. 

Nothing contained in any inam title dood shall bb 
deemed to affect the interest af any person other 
than the mam hoklor named in it whether the 


grant norocreato a fresh title, but only confirms 
the existing one freed from the obligation af service. 
The issue of tho mam title deed at most imposes on 


the Siete setting up title against the imam holder 
the en of proving their title against him. 

Appeal against the decree of the District 
Court of Ganjam at Berhampore, in Appeal 
Suit No. 446 of 1911 preferred against that 
of the Oourt of the District Munsif 
of Sompeta in Original Suit No. 874 of 
1910. 

Mr. K. V. L. Narasimham, for the Ap- 
pellants. j 

The Hon’ble Mr. T. V. Seshagiri Iyer, for 
the Respondents. Oa | 

JUDGMENT.—The judgment under ap- 
peal is one dismissing the plaintiffs’ suit 
for possession of land, which was, before en- 
franchisement, a Naidn’s Inam. The facta 
are’ that the lst defendant obtained the office 
of Naidu during the minority of the plaintiffs’ 
father, and. enjoyed the land now in suit 
as its emoluments. Twenty-two years later 


376 


INDIAN OASES. 


‘froid 


POLAKE LATOHMANA NAIDU v. DOLA GHDDANNA NAIDU. 


there was a Regulation suit by the plaintiffs’ 
father for the ofice and land, which ended 
in 1889 in Exhibit B. The Collector's sp- 
pellate judgment, Exhibit B, decided, in ac- 
cordance with the Standing Order barring 
suits against those who have held office for 
three years, that the first defendant could 
not’ be ousted from the office or emolumenta, 
but that a member of the plaintiffs’ family 
would be entitled to the office at the next 
vacancy. A cross suit by the first defendant 
against the plaintiffs’ father and other 
members of his family for other lands, which 
also formed part of the emoluments and had 
been in their possession throughout, was 
also dealt with in the judgment, a decree 
being givén for payment of the landlord’s 
share to the first defendant. Afterwards, 
in 1906, the imam wis enfranchised and 
title deed, Exhibit I, was given in the name 
af the first defendant, who still held office. 
In 1909, at a revision of establishment, 
he was superseded by the second plaintiff, In 
these circumstances the plaintiffs rely on 
_ the original right of their family to the land 
and the recognition of it in Exhibit B, 
denying that the first defendant’s enjoyment 
or recognition in his favour originated in 
other than temporary and special cir- 
cumstances or that the latter could 
confer a title. The defendants contend that 
the grant of the title deed involved the grant 
of an absolute estate. The case has been 


‘argued with reference only to this grant and ` 


Exhibit B. 

It has been pointed out that Hxhibit B 
did not deal directly with the suit land. It 
was unnecessary for it todo so, because the 
-plaintiffs’ father’s suit brought, as Exhibit 
A the Principal Assistant Collector’s judg- 
ment shows, for the office and emoluments 
in the first defendant’s possession, failed. 
But there is no reason for doubting that it 
did so indirectly, that the Collector deals 
with the office and land together, and though 
he referred explicitly only to the former, 
he was declaring reversionary right of the 
‘plaintiffs’ family to both. This and the 
conclusive character of Exhibit B have 
not boen disputed. The facta to which the 
law must be applied are, therefore, that the 
family held the office andland up to 1865, 
that their right fell into abeyance owing 
to the special ciroumstances of the first de- 
fondant’a appointment and that it was re- 


cognised in Exhibit B as entitled to prevail 
at a vacancy. : 
. The statute law applicable, Madras Act 
VILL of 1869, is not referred to in the judg- 
ment under appeal, nor the authorities earlier 
than Pingala DLakshmipaths v. Bommereddipallt 
Okalamayya (1). Under it nothing contained 
in any tnam title deed shall be deemed to 
affect the interest of any person other than 
the inam holder named in it and: though 
this is applicable in terms only to deeds issned 
before the Act, the same principle must, as 
obasryed in the case cited, be also applied 
to deeds after it, such as Exhibit I. And 
accordingly the statute law fully justifies 
the plaintiffs’ contention that their right, 
which existed before and was declared in 
Exhibit. B, was not affected by the sub- 
sequent issue of Exhibit I in the firat de- 
fendant’s name. Exhibit I, at most, imposes 
on plaintiffs the burden of proving their 
title against him and they have discharg- 
ed it. 

“The course of the more recent decisions 
is fully consistent with this. In the majority, 
no doubt, that-are already referred to 
[Gunnatyan yv. Kamakchs Ayyar (2), Vangala 
Diskshatulu v. Vangala Gavaramma (8) and 
_Subbaroya Ohetiy v. Aiyaswamé Atyar (4)] 
the dispute, as the lower Court observed, 
was not, as it is here, between two families, 
or two branches of one family, but was re- 

_garding the nature of the estate after the 
enfranchisement, whether the property was- 
partible or impartible or held with full or 
limited powers of alienation. This, however, 
involves no distinction relevant to the present 
argument, since the ground of decision was 
throughout what the plaintiffa here require, 
that - there was no new grant and creation 
of a fresh title but only. the confirmation 
of the existing one, freed from the obligation 
of service. No reasoning is available to the 
defendants in the present case other than 
that rejected in those enumerated ; and the 
result must be the same. ` ' 

The defendants contend that actual posses- 
sion of the office, or, at least, of the inam, 
at the date of the enfrachisement, is the 
important fact and that such a mere declarn- 


O O an L J. 10i. 2 M. L. T. 101 
F, É). - 

(2) 28 M. 339, 

3) 38 M. 18 4 

ta 22 M. 86; 5 M. L. T, 80. 
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tion of the right of the plaintiffs’ family as 
Exhibit B contains is useless since it did 
not necessarily entail that any member of 
that family would obtain the appointment 
and, therefore, become entitled to the land 
at any future date. But it is unnecessary 
to decide whether this and the assumption 
involyed in it, that the land and the office 
are inseparable, are sound, because in this 
cage the second plaintiff has established his 
right to the latter. One case relied on, 


pati Narasamma (1), 


on this ground. For there the plaintiff was — 


still a minor and had in his favour only 
registration of his heirship under section 
13 of the Madras Act II of 1894. This 
decision, moreover, oontains no reference 
to Madras Act VIII of 1869 or the earlier 
cases cited above and is based only on 
Venkata v. Rama(2) the authority of-which, as 
embodying any general principle, is question- 
ed in them. In Venkata v. Rama (2) the 
facta differed materially from those in the 
present case, For, there, proof that the land 
belonged to the plaintiffs’ ancestors was 
wanting, the possession of some of it by the 
plaintiff’ alleged predecessors being unex- 
plained (vide judgment of Turner, O. J.), 
and there was no such adjudication in favour 
of his right to the office or land as Exhibit 
B to be considered, and those considerations, 
not any oreation of any new title by 
enfranchisement, are the basis sf the majority 
of the judgments, even that of Brandt, J., 
though it contains some expressions oon- 
sistent with the present defendants’ case, 
being founded on the inability of Civil Courta 
“to adjudicate impliedly on the right to the 
office and on the absence of any revenue 
adjudication such as is available here in 
Exhibit B. This case in no way impairs 
the force of the plaintiffs’ contention besed 
on statue and clearer authority. We allow 
the appeal: The decree of the lower Appel- 
late Court must be reversed and that of 
the Court of first instance restored with 
costs throughout. 


Appeal allowed, 
R 81 M. 526; 4 M. L. T. 282. 
2) BM. 245. 
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PUNJAB OHIRF COURT. 

Finest Orvik Arrear No. 520 or 1911. 
February 2, 1914, 
Preseni:—Mr. Justice Rattigan and 

* Mr. Justice Soott-Smith. 
Mian GHULAM MUHYUDDIN AND ANOTHER 
— APPELLANT 


versus 
Tos SECRETARY or STATE ros INDIA 
w OOUNOIL, THrOUGH tas COLLECTOR 
or LAHORE— Rusporpuwt.. 
Lasd Acquisition Act (I of 1804), ss. 18, 19—Ap- 
cai for reference barred by time—-Collector making 


petoni— Signature - 

maa Dala toe FE Acquisition Oficer— 

More than six weeks after the date of an award under 
the Land Aoquisition Act an application was made tothe 
Collector that the matter be referred under 
section 18 of the to the Court, The reference _ 
was mado in due course, but at the hearing before the 
Court, on objection being taken, the application was 
ee aa time-barred under proviso (a) to section 


Held, that no appeal lay to the Ohief Court from 


the arder of 
An award sakang a Oollector as Land Ac. 
eae 


quisition Oficer sufficiently satisfies the 
of the law as regards signature and offici 
tion of the OMioer making the award, for the purposoa 


of the Act. 

MacDonald v. Sec of State, 4 Ind. Oas. 914; 
128 P. B. 1908; 19 P. L. R. 1900; 167 P. W. B. 1906, 
referred to with the remark that its head note is 
Incorrect. 

It is not ‘open to,a Oollgctor to waive the 
objection of limitation, and it is alwe; open 
to the Oourt to hold that an ap n to @ 
Collector for reference could not form the basis of 
reference under sections 18 and 19 inasmuch as it was 
barred by time. i 

First appeal from the order of the Ad- 
dional Divisional Jadge, Lahore Division, 
dated the 20th January 1911, dandang the 
application. 

Rai Bahadur Pandit Sheo Naradi; for the 
Hon’ble Mr. Muhammad Shafi, K. B., for the 
Appellant. 

Mr. 0. Bevan Paman, Government Adyo- 
cate, for the Respondent. 

JUDGMENT.—An ayard purporting to be 
made under the provisions of the Land Acgni- 
sition Act, 1894, was announced by the Col- 
lector on the 18th of March 1910. On the 
6th of May 1910, i.e., more than six weeks 
from the date of the said award, applications 
were made to the Gollector requiring that 
the matter be referred, under section 18 
of the Act, to the Oourt. The reference 


. wes mada in due course; but atthe hearing 
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before the Court objection was taken that 
applications under section 18 were time- 
barred under proviso (a) to that section, and 
that, consequently, there was no proper 
_ reference before the Court upon which it 
could adjudicate. The Divisional -Judge 
found that the applicants were present 
when the award was announced and that the 
objection that the application was time- 
barred was good and that, consequently; the 
proceedings before him must fall to the 
ground. He accordingly dismissed the claim- 
anta’ application. 

The objectors have appealed ta this Court, 
but the Government Advocate raises the 
preliminary objection that no appeal lies 
under section 54 of the Act, inasmuch as 
the Court below has: made no award at all 
but has merely dismissed the applications 
before it as time-barred. In support of this 
contention reliance is placed on Hasun 
Molla v. Tasiruddin (1). This is an, au- 
thority directly in point, and we have no 
hesitation in following it and in holding that 
the preliminary objection must be upheld. 
Mr. Sheo Narain asks us, however, to deal 
with the case on the revision side. We are 
exceedingly doubtful whether we have power 
to do so, but we need not decide the point 
finally inasmuch as we are satisfied that in 
any event there are no grounds which would 
justify our interference. The grounds on 
whieh the learned Advocate asked us to 
interfere were :— 

(1) That Rai Arjan Das who made the 
award was not a Collector within the meaning 
of the Land Acquisition Act. A reference 
to the notification appointing Rai 
Arjan Tas, ots, No. 871, dated the 21st 


September 1905, shows clearly that that ` 


officer was appointed under section 3 (e) 
of the Act to perform the functions ofa 
Collector thereunder, and Mr. Bheo Narain 
on seeing the notification admitted that his 
first objection had no force. 4 

(2) That the award did not bear. the full 
official designation of*the officer making it. 
As a matter of fact the award is signed, 
“Arjan Das, Land Acquisition Officer.” In 
our opinion this signature is sufficient for 
the purposes of the Act; and the objection 
of Mr.Sheo Narain was obviously founded 
: H 15 Ind. Cas. 925; 39 O. 393. 

2) 4 Ind. Oas. 014, 128 P. R. 1908, 19 P. LB. 1900; 
187 P. W. B. 1908. 
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upon the head note of Mac Donald v. Seers- 
tary of State (2), which is incorrect and 
is not supported by the judgment of the 
Court. X 7 ;, 
(3) That the question of limitation was 
“waived” by the Collector when he did not 
himself reject the applications under section 
18 but referred them to the Court for deter- 
mination. It is contended that the Oollector 
is the agent of the Secretary of State and 
that his omission to reject the applications as 
time-barred ia binding on the Government. 
This contention was raised and overruled in 
a case reported as In ths matter of the 
Land Acquisition Act (8), and the ruling of 
Chandavarkar, J., has been recently followed 
upon this point by a Division Bench of this 
Court in Civil Appeal No. 276 of 1918. In 
aur opinion it was not upon to the Collector to 
waive” an objection of the kind in question, 
inasmuch as it is expressly enacted by 
statue that the application must be within 
the period specified. In the present case 
there is nothing to show that the Collector. 
noticed that the applications before him were 
time-barred, and the inference is that he over- 
looked the point altogether. Be that as it 
may, we are quite clear that it was- open to 
the Oourt to hold, as it did, that the 
applications to the Collector could’ not 
form the basis of a reference under sections 
18 and 19 inasmuch as they were .batred 
by time. 
We accordingly reject this appeal with 


costa. 
A. rejected, 
(8) SUMTER 





MADRAS HIGH COURT. 

Crvit Sum No. 186 or 1913. 
February 8, 1914. 
Present:—Mr. Justice Bakewell. 
KUPPAMALL, wIxoR BY HEB NEXT FRIEND 
THAYASUNDARACHARI—Piamn Fe 


versus 
KUPPANAOHARI— DEFENDANT. 

Hinda Lono—Reetitution of conjugal sighis—Suit by 
minor wryfe—Her ill health or inability to afford hus- 
band ak his marital rights no ground for his refusal to 
give her rotection—Rafusal by. s of wife to 
gins custody no ground for subeoquent refusal by 
husband to restituis conjugal relations. 

In a suit for restitution of conjugal rights brought 
by the wifo, the plaintif'sill-health isno ground for the 
refusal of the husband to give her his protection and 
afford her the shelter of house, and the defends 
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ant is bound to do so notwithstanding that the wife 
may not be able to afford him all the rights of a hus- 
band, 


© The fact that the parents of the girl at one time 
refused to give him the custody of the child is no 
reason why he should subsequently refuse to perform 
his duty. 
Mr. V. Visvanatha Sastri, for the Plaintiff. 
Mr. A. Krishnancams Iyer, for the Defend- 


ant. 

JUDGMENT.—This is a suit by a wife for 
restitution of conjugal righta. The plaintiff 
was 12 years of age at the date of the presen- 
tation of the plaint on 4th August 1918 and 
sues by her father as next friend. It ia 
alleged by the defendant that the parenta 
of the girl in April last resisted his attempt 
to obtain possession of his wife on the ground 
that her health did not permit of their 
cohabitation, and he now maintains that she 
has not proved that her health has been 
re-established or that she is able to cohabit 
with him. It appears thatthe spouses have 
never lived together. I think it is clear that 
ill-health of a wife is no ground for the 
refusal of the husband to give her his pro- 
tection and afford her the shelter of his 
house, and that the defendant is bound to 
‘do so notwithstanding .that the wife may 
not be able to afford him all the rights of a 
husband. 

The fact that the parents of the girl at 
one time refused to give him the custody of 
the child is no reason why he should now 
refuse to perform his duty. 

I think that the written statement discloses 
no defence and there will be a decree that 
the defendant do receive the plaintiff into 
his house as his wife and pay the costs of 
this suit. There will be no order as to 
jewels; as the guardian of his wife defend- 
ant will be entitled to have the custody of 
them. . 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
MIscoaLLANROUS Orv APPRAL No. 20 or 1918. 
June 5, 1918. 
Presenit:—Mr. Lindsay, J. O. 
DHONDE KHAN AND OTHNRS— DHIENDANGG — 
- APPELLANTS 


vETSUs S 
THAKURAIN HAR NATH KUNWAR— 
PLAINTIFF — RESPONDHNT. 
Oli Cobris, jurisdiction  of—Istimrari patty— 
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Documenta, Revenue Courts relying on—Swit for 
declaration that document is fales and void, maintatn 


„ability of. 


The O1vil Courts have jurisdiction to decide that a 
document, put forward by the defendants in the 
Revenue Courts in proof of their being perpetual 
lessees and held as genuine by the latter Courts, ts 
a false and invahd document under which tho 
defendants are not entitled to set up any claim as 
perpetnal lossees, 

Chhab Naram Singh Rao v. Sri Krishna Din, 12 Q. 
0. 164, Rampat Singh v. Ballhodar Singh, 25 A, 


, Teferred to. 


Appeal against an order of the District 
Judge, Fyzabad, dated 7th March, 1919, 
reversing that of the Subordinate Judge, 
Barabanki, dated 20th September, 1912, 

Mirza Samiullah Beg, for the Appellants. 

Mr. Mohammad Wasim and Babu Baldeo 
Prasad, for the Respondents. 

JUDGMENT.—The sole question for 
determination in this appeal is whether or 
not the suit out of which it has arisen was 
cognizable by a Civil Court. The Court of 
first instance held that the suit was not so 
entertainable. In appeal the District-Judge 
took a contrary view and remanded the case 
of first instance for disposal 
on the merits. The appeal which we are 
now considering is sn appeal against this 
order of the District Judge. The facts of 
the case are as follows: The plaintiff in 
the case issued a notice of ejectment to 
the defendants in respect of certain lands 
held by them in the village of Baihari. 
The defendants bropght a suit to contest 
the notice and set up s plea that they were 
perpetual lessees of the land specified in 
the notice and were not, therefore, liable to 
ejectment in this way. A document was 
produced before the Revenue Oourt which 
the Assistant Collector treated as genuine, 
and holding it to be a perpetual lease he 
cancelled the notice. The decision of the 
Assistant Collector was upheld on appeal 
to the Commissioner. The plaintiff 
then brought this suit in the Oivil Court 
and the material allegations set ont in the 
plaint are as follows:—It is stated in the 
first paragraph that, the plaintiff is the 
owner of the village in which these lands 
are situated and that the defendants are 
mere tenants of his. The second paragraph 
refers to the issue of the notice of eject- 
ment and the third paragraph recites the 
facts regarding the perpetual lease which 
the defendants set up in anwer to the 
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notice. In the fourth paragraph of the 
plaint it is alleged that this lease was not 
‘executed by the plaintiffs predecessor-in- 
‘interest and it was also pleaded in this 
- paragraph that the defendants had acquired 
no right under the document. A further 
plea was taken to the effect that the deed 
“was invalid and void for want of registration. 
‘The cause of action was alleged to have 
accrued on the date on which the Com- 
missioner of Fyxabed upheld the decision of 
the lower Revenue Oourt. The relief sought 
is deacribed in paragraph seven of the plaint. 
‘The plaintiff asked that it might be declared 
that the defendants have acquired no right 
under the setimrar paita dated 15th Decem- 
ber 1888 to the lands specified in the list 
attached to the plaint. There was also 8 
farther prayer for sny other relief which 
the meritas of the case might require. The 
Subordingte Judge of Bara Banki, before 
whom the suit came on for trial, relied upon 
the rulinge reported as Raghubar v. Raja 
Rampal Singh (1), Lal Jagdis Bahadur 
Singh v. Sheorajt (2) Okhab Narain Singh Rae 
v. Sri Krishna Din (8) as furnishing autho- 
rity for the proposition that the suit was not 
maintainable. In appeal the District Judge 
held that these caseg were distinguishable 
from the case before him. He relied prin- 
cipally upon a ruling of their Lordships of 
the Privy Council reported as Rampal Singh 
‘y. Balbhaddar Singh (4). It appears to 
me after hearing the arguments of the learned 
Counsel on both sides that the decision of 
the learned Judge is correct. The queation 
of the exclusive jurisdiction of the Revenue 
Courts in matters of dispute between parties 
ranged on one side and the other as land- 
lord and tenant in proceedings taken- in the 
Revenue Courts has been the subject of a 
-good many decisions of this Court. The 
whole course of the rulings of this Court 
has been referred to in the case reported as 
„Ohhab Narain Singh Rae v. Sri Krishna 
Din £8), in which the. law on the subject 
- was summed up as follows:— It is settled 
law in Oudh that if a notice of ejectment 
_is cancelled on the ground that the alleged 
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tenant is nota tenant or is prima facie not 
a tenant, the landlord, t. a., the person 
claiming to be landlord, cannot sue for 
possession of tha land, but can sue in the 
Civil Oourt for a declaration that the other 
party has no under-propristary righta in 
the land. Similarly if the anit to contest 
the notice of ejectment is dismissed on the 
ground that the plaintiff is a tenant, he can 
sue. for a declaration that he is nnder- 
proprietor of the land [see Lachman v. 
Parsotam Das (5), ‘Raja Mohammad Alt 
Khan vy. Prag Singh (6), and Kaja Muham- 
mad Mumias AW Khan v. Rami Mitar Bibi 
(7), Raghubar v. Raja Rampal” Singh (1), 
Sheo Ratan Singh v. Abbas Bonds (8), and Lal 
Jang Bahadur Singh v. Breheshur Bakhsh 
Singh (9), Har Dayal v. Udit Narain Singh 
(10), and Raja Mumtas Ali Khan v. Sarju 
Singh (11).]° Itis equally well settled that 
a snit cannot be brought in a Civil Court 
in Oudh for a declaration of the class of 
tenant to which the plaintiff or defendant 
belongs. [See Ugar Sen Singh v. Ram Dat 
(12), Janki Prasad v. Salig Ram (13), and 
Raghubar v. Raja Rampal Singh (1)]; the 
decision in Sarabjit Singh v. Madho Singh 
(14), cannot be supported. It is also settled 
that suit cannot be brought ina Civil 
Court in Oudh for possession of land on the 
ground that a lease held by the defendant 
bas expired, but a suit may be brought for 
possession on the ground that a lessee for 
life of the land has died and the defendants 
in possession who claim to succeed him under 
the lease are trespassers [see Muhammad 
Hwas Al Khan v. Maheehur Perthad (15),— 
Raja Rudra Partab Sahat v. Debi Porshad 
(16), Madho Singh v. The Deputy Comméssioner 
of Bara Banks (17), and First Oivil Appeal 
No. 10 of 1907]”. The suit with which wo 
are now concerned is not one of any of 
these descriptions. The plaintiff here is. 
asking for s declaration froma Oivil Court 


7) Select Oase 261. 
8) 40. O. 175. 
9) 40. 0, 814 
10) 8 O. O. 30. 
- (11) 9 O. O. 298. 
13) 10.0, 210. 
18) 2 O. 0. 97. 
14) 40 0. 180. 4 
“118) 5 O. 0. 118. 
16) 8 O. 0. 18. 
. 17) 8 0. 0,61, . 
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that a certain document which the defendants 
have put forward in the Revenue Court in 
derogation of her title is an invalid docu- 
ment under which the defendants are not 
entitled to set up any claim as perpetual 
lessees. The allegations contained in pers- 
gragh 4 of the plaint have already been 
referred to. They amount to this, namely 
that the document in question is not 8 
_ genuine document and that in any case it is 
invalid and inoperative in law for want of 
registration. I am unable to see on what 
grounds it can be contended thata suit of 
this nature does not fall within the cognisance 
of a Civil Court. None of the rulings which 
have been referred to above or which have 
been cited in argument before me have laid 
down any such proposition. Prima facie a 
case of this kind is one for the Civil Courts 
alone and although a Revenue Court, in 
ejectment proceedings taken under the Oudh 
Rent Act, may decide incidentally the ques- 
tion of the validity or invalidity of a par- 
ticular document which is set up it cannot, 
in my opinion, be contended that the Revenue 
Oourts have got any exclusive jurisdiction in 
this matter. The ruling reported as Rampal 
Singh y. Balbhaddar Singh (4) is to my mind 
clear anthority for the proposition thatthe 
Civil Oourts have jurisdiction to entertain a 
suit for a declaration that the document 
relied upon by the plaintiff is invalid and 
inoperative in law. The language used by 
their Lordships in that case with reference 
to the auit which they were then considering 
seems to me to be quite appropriate to the 
facta of the present case: Their Lordships 
think that in substance the object of the 
suit was to get rid of the blot or cloud on 


the appellant’s title oocasioned by the respond- -~ 


ents alaim under the instrument of 28rd 
May, 1865, either by cancellation of the 


instrument or by‘a declaration that it was : 


not the appellant’s deed, and had not by any 
act of his become binding upon him or his 
eatate..... .... In the present case the cancella- 


tioh of the instrument or a declaration of _ 


its invalidity as against the appellant was 
the substantial relief sought and the only 
relief which the Court had jurisdiction to 
give”. I think, as has been contended by 
the learned Counsel who appears on behalf 
of the respondent, that the suit strictly 
speaking is one under section 89 of the 
Specific Relief Act, It is true that the 
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plaint ia not framed precisely as a plaint 
ing suit under that section, but looking to the 
substance of the matter and not to the form; 
it appears to me to be clear that.the object 
is to obtain a declaration that the lease set 
up by the defendants is void. I must hold; 
therefore, that the decision of the learned 
District ‘Judge was correct. This appeal 
fails and is dismissed with costs. 
Appeal dismissed, 


MADRAS HIGH OOURT. 

Sucowp Crvm Appear No. 2562 or 1912, 
March 10, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar 
OHOKKALINGA PILLAI—Deraxpart— 
APPRLLAMT 

versus - 
MAHALINGAM PILLAT—Praorrisy 
Raespoxpext. 
Civil Procedure (ode (Act F of 1908), s, 100—Second 
appeal—First Appeal Court not giving as much eight 


~ to certain circumstance as High Oowrt might have done 


tf tt were First Appeal Court—Pinding of First 
Appeal Court based also on other facty—Legality, 


The finding ofa District Judge cannot be called 
illegal simply because he does not indicate sufficiently 
that he gave as much weight in defendant's faréur h 
and against plaintiff to the ciroumstance of plaintiff's 
non-production of a deed as the High Court might 
have giren to thet clroumstance, if it had been the 


Oourt of First Appesl, especially when the Judge has 
relied on other afroumstances which in his opinion 


strongly justified his finding. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 814 of 1911, preferred against that 
of the Oourt of the Additional District 
Munsif of Madura, in Original Suit No. 204 
of 1910. h 

Mr. 0. 8. Venkatachortar, for the Appel- 


lant. 

Mr. K. 8. Ganapathi Iyer, for the Respond 
ent. 

JUDGMENT.—Thee learned “District 
Judge seems to have, in his judgment, refer- 
red rather in too casual a manner to the 
fact that the plaintiff did not produce the 
rent deed on which. the first defendant 
(appellant before us) alleged that the 
payment of Rs. 525 made by him wag 
andorsed, Wa. cannot, however, say that 
his finding that the alleged payment is falso `. 
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is illegal because he relies on other circum- 
stances which, in his opinion, are strongly 
against the said plea of payment and because 
he does not indicate sufficiently that he gave 
as much weight in defendant's favour and 
against plaintiff to the ciroumstance of 
plaintiff's non-production of the rent deed as 
wo might have given to that circumstance 
if we had been the Judges in the Oocurt of 
First A : 

We oe the second appeal with costs 
as we do not think thatit is really founded 

nestion of law. 

ara, Appeal dismissed. 


pai 
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OALCUTTA HIGH COURT. 
Orm Rota No. 70 or 1918. 
January 26, 1914. 

Present: —Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
NEPAL CHANDRA BHATTAOHARJHE 
_—Oppostta PARTY—PHTITIONAR 


versus 
RAMENDRA NATH OHAKRAVARTY— 
PyririoNER AND ANOTHWR—DECRMW-HOLDERE 
AXD OTHWRE—JUDGHENT-DEBTORS AND ANOTHER 
__Avorron-porcHasae —OPPOSITE Pagtias. 
Civil Procedures Code (Act Y af 1908) s. 151-—Oourt 
Bale—KEmecution of rent decres— Application to set 
aside sald dismissed by first Court—Sums deposited by 
axction-purchaser withdrawn by decres-holder and 
f oat-debtor—Bale mt ands om appeal—Restitution 
Duty of Appellate Court—Iaherent, power of Court. 
to 


ithdrew from Oourt the sum deposited by the 
Xactlon-purchaser. On appeal the sale was set 
asi 


de: 

t the Appellate Court should have not 
mie wet asido the mlo put also directed the 
deoree-holder and the judgment-debtars to bring 
pack into Court the suma which they had respec- 
tively withdrawn in order that the auotlon-purchaser 

t recover beck whathe had peld into Court; 
and that it was clearly {noumbent on the Oourt to 
make such an order for restitution in the exercise of ita 


mb power, a8 otherwise a grave injustice might 
aes to the auction-purchaser. n 

Rule against the order of the Additional 

Sub-Judge of Khulna reversing that of the 


Second Munsif of Khulna. i 

Babus Sarat Ohandra Roy Chowdhury and 
Mohim Mohun Ohatterjec, for the Petitioner. 
| Babus Probodh Kumar Das, for Baby 


Jogendra Kumar Dey, for the Opposite 
Party. 

JUDGMENT.—In thin case upon the 
application of an under-tenant proceedings 
were instituted for reversal of a sale held 
in execution of a decree for arrears of 
rent. The Court of first instance dismissed 
the application. This was followed by an 
order on the 9th March, 1912, which entitled 
the dearee-holder and the judgment-debtors 
to withdraw from Court the sum deposited 
by the auction-purchaser. On an applica- 
tion by the under-tenant, the Oourt of Appeal 
below subsequently set aside the execution sale. 
The position now is that the auction-purchaser 
has lost the property he had purchased and the 
sum deposited by him has meanwhile been 
withdrawn from Court by the decree-holder 
and the judgment-debtors. In these circum- 
stances we are of opinion that the Subordi- 
nate Judge should have not merely set aside 
the sale but also directed the decree-holder 
and the judgment-debtors to bring back 
into Court the sums which they had 
respectively withdrawn, in order that the 
auction-purchaser mightreceive back what 
he bad paid into Court. It ia clearly in- 
cumbent on the Court to make such an 
order for restitution in the exercise of its 
inherent power, as otherwise a grave in- 
justice might be done to the auction-pur- 
chaser. We accordingly make the Rule 
absolute to this extent, namely, that while 
the order for reversal of sale will stand 
confirmed, an additional -order will be -made 
to the effect that the decree-holder and the 
judgment-debtors will be directed to bring 
back into Court, for payment to the auction- 
porchaser, the sums withdrawn by them. 
The Subordinate Judge will fix a time 
within which this order must be carried ont. 
If it is not carried ont, the auction-pur- 
chaser will bs at liberty to execute this 
order as if it were a decree of this Court 
and recover the sums by erecution against 
the persons who have withdrawn them. 
There will be no order an to costs. 

2 Ride made absolute. 
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ALLAHABAD HIGH COURT. | 
Saooxp Crvm Apprwat No. 942 or 19138. 
May 27, 1914. . 
Present:—Mr, Justico Chamier and 
Mr. Justice Rafique. 
GUR PRASAD AND ANOTHUB— Dw FENDANTS— 
APPELLANTS 


z versus 
Tor GORAKHPUR BANK, Lrp., AND 
OTHARS— PLAINTIFFS —- RESPONDENTS. 
Oharge—Astignment—Sum dus under fisd deposit 
with Bank, assignment of. i 

An agreement between a debtor and a creditor that 
the debt shall be paid out of a specifo fund coming 

to the debtor is a good equitable assignment. | 
‘ore, a person who has deposited money in fixed 
depoalt with a Bank is entitled to assign it with the 
consent of the Bank, if not without it, to any person 
whom he pleases either absolutely or by way of a 


William Brandis Sons & Oo. v. Dunlop Rubber Co, 
Lå, (1905) A. O. 45474 L. J. K. B. 898; 83 L. T. 
406; 11 Com. Oas. 1r 21 T. L. R. 710, followed. 

- Aga Mahomed Jaffer Bindaniai v. Koolsom Boebes, 25 
0.9; 24 L A. 196; 1 0. W. N. 449, referred to. 

Second appeal from the decision of the 
Additional Judge of Gorakhpur, dated the 6th 
Jane 1918. ` 


FAOTS.—Majid Husain Khan, defendant 
No.1, deposited Rs. 8,700 on the 19th May 
1910 with the Kayastha Trading and Bank- 
ing Corporation, Limited, Gorakhpur, in fixed 
deposit account. Later on he executed 
a pro-note for Rs. 4,650 in favour of the 
Gorakhpur Bank, Limited, on 18th May 
1911 which was payable on demand and on 
the same date he signed a printed letter 
addressed to the Manager and Secretary of 


the Gorakhpur Bank, Limited, authorizing the, 


latter to realize without further consent on 
his part the amount payable by him under 
the said pro-note, if he failed fo pay on de- 
‘mand, from the money for the time being 
standing in his name in the above-mentioned 
fixed deposit acconnt. On the 10th May 
1913 the defendants, Bunela Ram and 
Jharap Ram obtained a money decree against 
. Majid Husain and attached the money stand- 
ing in his name in -fixed deposit. The 
Gorakhpur Bank objected that it had a 
lien on the money by virtue of the agree- 
ment embodied in.the letter of 10th May 1911 
and the money was, therefore, not liable to 
attachment. The objection was disallowed and 
the Bank brought a suit for declaration 
that it hada lien. The first Court dismissed 
the snit. The lower Appellate Court decreed 
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the appeal and the suit. 
appealed. 

Mr. M. L. Agarwala (with him Mr. Govind 

Prasad), for the appellants.—If Majid Husain 
had endorsed the receipt, it would have 
been a complete equitable transfer. 
i [Onamtse, J., Could not the Bank have 
issued a receipt wiping out the words “not 
transferable’? Is there anything to prevent a 
Civil Court recognixing the transfer?) 

The Bank would be liable under the Criminal 
Law. They cannot issue such receipts 
as it is against the law regulating the’ 
dealings of Banking concerns, No Civil Oourt 
would recognize it. The fact of the Kayastha 
Bank recognizing a lien cannot make it a 
lien unless some prescribed form is adopted. 
There is no statutory provision or law regu- 
lating the mode of creating liens. The 
only sections dealing with itare section 171 
and section 172, Indian Contract Act. 

The transaction in suit does not amount 
to 8 lion. The delivery of the receipt alone 
was not enough. Endorsement also was 
necessary. To create a lien, possession over 
the money should have been given. If 
there had been an authority to receive 
the money, then it would have created a 
‘charge. 

Lien arises by Statute from oertain re- 
lations created by the parties.—See 
Halsbury’s Laws of England, Volume 19, 
page 2, on Lien. Deposit receipt is evidence 
ofa debt due by a Bank to a creditor. The 
parties may have intended to give an 
authority to receive the money, but the 
language of the instrument written in the 
respondents’ favour does not warrant such 
a conclusion. 

Section 171, Indian Oontract Act, recog- 
nises the -lien of Bankers. 


Section 172 of the same Act 


possession as essential. 


Lien can only arise by means of a pledge 
and pledge can only be made in the way indi- 
cated in the Contract Act, 

Mr. Gotind Prasad referred to Aga Maho- 
med Jaffer Bindanins y. Koolsom Bosbes (1) in 
support of his argumenis. 

Mr. Durga Charan Banerjee (with him Mr. 
Ishwar Saran), for the Respondents.— Upon 


(1) 25 0, 9, 24 1. A 196; 1 Q. W. N. 449, 


The defendants 


y 


requir es 
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the facts found, the Kayastha Bank was 
a debtor to Majid Husain. The debtor 
dealt with the debt in the way indicated by 
the. crediter. Hence there was an equitable 

assignment. 

Seo Hart's Law of Banking paragraphs 
882, 883, as showing that to create a 
charge no particular form is necessary 
so long as there is an intention to create a 
charge. 

The principle enuacisted in Welliam 
Brandi’s Sons §& Oo. v. Dunlop Rubber Oo. Là 
(2) fulig applies to the present case. 

The ently parties concerned were the ¢ebtor 
(Majid Hussia), the creditor, Gorakhpar 
Bank, and the Kayastha Bank ond if they 
all agwoed, an equitable assignment was 
created, 

JUDGMEN?P.—This appes} arises out of a 
suit Brought by the firat respondent, the 
Gorakhpur Bank, Frimited, for a declaration 
that it has a charge on the amount of a 


fixed depesit standing to the credit of the 


second respondent, Majid Husain Khan, in 
‘the Kayastha Trading and Banking Oorpora- 
tion, Limited. The facts are that in May 
T949 Majid Husain Khan deposited 
‘Ra. 8,700 with the Kayastha Trading and 
Banking Corporation for three years to bear 
interest at the rateof Bs. ? per cent per 
annum. A recept in the ordinary form was 
issue to him containing in the margin the 
words “not transferable’. Majid Husain 
Khan in 191} borrowed Ra. 4,650 trom the 
Gorakhpur Bank, Limited, and on that oo- 
casion wrote to the Manager of that Bank 
a letter which is set out in the judgment 
ef the tower Appellate Court. Ft purports 
to authorise the Bank in case the loan was 
not xwe-paid to recover ths amount 
from the sum for the time being standing 
in Majid Husain Khan’s name in fired 
deposit- account with the Kayastha Trading 
and Banking Corporation, Limited. The 
letber sets out the date and. number of the 
fixed deposit receipt and it is found, as a 
fact, that Majid Hubain Khan made over 
the receipt to the Gorakhpur Bank. On 
the same day the Gorakhpur Bank wrote 
to the Manager of the Kayastha Trading 
and Banking Corporation a letter giving 
notice that they had a charge on the fixed 


(2) (1908) A O. 45474 L. J. K. B. 965 08 L. T. 
405; 11 Oom. Oas. K 21 T. L. R. 710. 
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deposit. Fhe Manager of the latter replied 
by a letter of the same date as foHows: 
“Dear Sir — With reference to your (letter) 
of the Sth instant, we beg to leb you 
know that Majic Husain Khan of Begpur 
has got only Re. 5,877 ont of his deposit 
with us. Bo we have noted your lien on 
that amount only.” From this it appears 


“that a portion of the sum deposited had 


bean withdrawn. In May 1912, that is a 
year later, the defendants-appeltants obtained 
a decree against Majid Husain Khan in 
the execution of which they cansed the 
balance af the fired deposit to be attached. 
Phe Gorakhpur Bank having come to know 
of this filed objections. The objections were 

disallowed amd the present suit 
was then instituted. The Court of first 
instance held that the Gorakhpur Bank 
had no charge uper the smewnt undar atbach- 
ment. The Subordinate Judge was apparent- 
ly of opinion that ne one cou have a 
charge on such a deposit unless he was in 
possession, of it. On eppealthe Additional 
Judge, Gorakhpur, reversed this decision 
and held that a valid charge on the fixed 
deposit had been created in fayour of the’ 
Gorakhpur Bank. “In second appeal it is 
again contended that it was impossible for 
the Gorakhpur Bank to Rave a charge on 
this fixed deposit as it waa not in posses- 
sion of the money, and we were referred 
to the decision of the Privy Coungeil in Aga 
Mahomed Jaffer Bindamins v. Koolsom Basbee(1). 
It appears to us that that case has no bear- 
ing whatever on the present case. In that 
case some fixed deposit receipts had been 
handed over by aman to his wife shortly 
before he died. After his death ‘she claimed 
to be entitled to the amounts mentioned 
in the receipts. It was held that it was a 
case of an incomplete gift, that the affect 
of handing over the receipts was not to 
transfer the debts to the wife, that she 
had acquired no title to them, and that at 
most the evidence showed that the tes- 
tator had intended to make a formal trans- 
fer of the deposita to his wifa but had died 
before he was able todo so. In-the pre- 
sent cafe we can see DO reason why | it 
should not be held that there was what 
would be called in England an equitable 
assignment by wey ofeharge of the amount 
of the fixed deposit to the GorakhApur Bank. 
The circumstance that the fixed deposit 
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receipt bore the words, “Not transfernble”, is 
immaterial, because it is not suggested that 
any charge on the money is claimed by the 
Kayastha Trading and Banking Corporation 
and the latber distinctly necognised tha right 
of the Gorakhpur Bank toa charge on the 
balance. of the deposit. Ih has been hold 
in many cases; that the form of an assign- 
ment of this description is of no importance 
so long as the intention to assign or to make 
a change. is clear, An agreemenk between 
a debtor and a creditor that the debt shall 
be paid out ofa specifo fund coming te the 
debtor ia a good equitable assignment. For 
example, in the case of Wilkam Brandis 
Sons and Oompany v. Dunlop Rubber Company, 
Fimdted (2), some merchands had agreed sith 
a Bank by whom they were financed that 
all goode sold, by the merchants should be 
paid for by a remittance direct from the 
purchasers to the Bank. Goods having been 
sold by the maexckants, the Bank forwarded 
to the purchasers notice in whiting that 
the merchants had made over to the Bank 
the right to, receive the purchase money and 
requested the purchasers. to siga an under- 
taking to remih the purchase money to, the 
Bank. It was held that there was a good 
equitable assignment of thadebt to the Bank. 
It is unnecessary to consider whether the 
assignment would have been walid if the 
Kayastha Trading and Banking Corporation 
had refused to reeogmse the assignment, for 
ik expressly recogmised. the assignment. It 
is quite clear that with consent of the Bank- 
ing Corporation, if not without it, Majid Husain 
Khan, was entitled to assign to any person 
whom he pleased either absolutely or by way 
of a charge the debi due or abont to become 
dus to him fram the Banking Corporation. 
Tt seems to us quite clear thatin the present 
case there was an offective transfer of the 
debi due to, Majid Husain Khan in favour 
of the Gorakhpny Bank by way of a charge. 
Therefore the Gorakhpor Bank were entitled 
te a charge on the fixed depesiti as against the, 
attaching creditors. The appeal fai and 
is dismissed with costs including fees ia 
this Courh on the higher scab. 
Appead dismissed. 
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CALOUTTA HIGH COURY. 
Kreont Orvin APPHAL No. 4220 or 4911. 
May b5, D9t4. 

Preænš:—Justica Sir Asutosh Mookerjee, 
Kr., and Mr. Jnstice Beachcrofs. k 
LAKHAN JENA. AND OTRHERI—DAFRNDENTS 
kik 


ARJUN WATE Kp TE 
Gousrament land—Loarks—Licenss to brokers, 
legality, of—Right to ewercise oallmg of brokers, swhether 
assignable—stoppel— Employees and contractrag par- 
tices—Asngnee or licenses from plaintif, whether oan 


deny panifie ttle. 

the Government allows a markes bo be held ` 
on ita land and takes measures to restrict the ad- 
mission of brokers, there is nothing illegal or con- 
trary to pubMo policy in the action. the hs broker who 
him to exercise his 


if anybody shonld 
employ him. This is not open to any objection. 

eee eee roker is not 
a, personal right and is. sesignable im law. 

The rule of estoppel, which binds, landlords and 
tenants, mortgagors and mo bailors and 
bailees, appHes to employees and contracting parties 
generally who. cannot acoept.the benefits of the oon- 
tract and yet when called upon to. perform their 
duties under it repudiate ib as made si right, 
or as otherwise wanting in force, the oon- 
tract is not actually in violation of law a oe i void, 
The assignee or the licensee of any right, accepted 
and acted under, is accordingly ed deny the 
authority from whioh the right proceeds. 

Therefore, where the defendanta, sa assignees or 

“Miosnsees from the plaintiff, have exercised a certain 

calling and have made which would otherwise 
have accrued to the plaintiff himself in due course, 
and yet when called upon to pay the consideration 
they had promised they urge asa defence that the 
plaintiff has acquired no valid title- 

Held that, the defence is not nvailable to the de- 
fendanta. 


Appeal from the decree of the Sub-Judge 
of Cuttack dated February 9th, 1911 con 
firming that of the Additional Munsif of Puri 
dated April 30th, 1910. 

Babus Provash Chandra Mitler and Stat 
Madhab Mullick, for the Appellants. 

Babus Bipin Behary Ghose and Bankim 
Ohander Mukerjee, tor the Respondent. 

JUDGMENT.—This* is an appeal by the 
defendants in a suit for recovery of money due 
onacontracth. The circumstances under which 
the Courts below have concurrently sustained 
the claim of the plaintiff may be briefly 
recited. In 1909, ata public auction held at 
the instance of Government, the plaintiff 
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purchased for a sum of Rs. 445 the roed- 
side lands on the bank of the river Bhargavi 
gituated on the ninth mile of the Jagannath 
road, together with what is called the 
dandidar: right, for the year 1909-1910. 
The term dandidar literally means a 
measurer and is applied to signify a broker 
who negotiates the sale of paddy and other 
produce ina market place and receives as 


remuneration for his services a commission 


from the seller and the buyer who may 
choose to employ him. The plaintiff, as the 
highest bidder, was accepted as purchaser 
-of the lands and of the dandidart right for the 
period mentioned; and it is clear from the 
lease granted to him by Government on the 
6th May 1909 that he became entitled to 
occupy the lands for one year and to exercise 
the calling of a broker in the market held 
thereon during that period. The case for 
the plaintiff is that on the 25th April 1909 
the defendants took an assignment from him 
of the dandidart right for a consideration 
of Rs. 622-8 that they commenced at 
once to exercise the calling of a broker in 
the market place by, virtue of the Govern- 
ment license which was made over to them, 
and that although they have profited by the 
transaction, they have withheld payment 
of the money they had agreed to pay. The 
plaintiff consequently commenced this 
action onthe 19th July 1909 for recovery 
.of the consideration with damages for 
unlawful detention of his money. The 
defence was a denial of the alleged trans- 
action in every particular. The Court of 
first instance found in favour of the plaint- 
iffon the merits, and decreed the snit for 
the amount claimed as consideration money. 
Upon appeal, the Subordinate Judge has 
confirmed this decree. He has taken the same 
view of the facta as the primary Oourt and 
has also overruled the contention of the 
defendants that the right conld be validly 
transferred to them only by a registered 
instrument, as, in his opinion, the transaction 
was not a sale but a sub-lease. On the present 
appeal, the decree of the Subordinate Judge 
has been assailed substantially on three 
grounds, namely, first, that the plaintiff has 
no title, as the alleged dandidari right tends 
to create a monopoly and should not be 
recognised asa legal right by any Court of 
Justice, secondly, that the dandidari right, 
if recognised in law, isa right persona] to 
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the grantee from Government and cannot 
be transferred, and thirdly, that if the 
dandidari right be deemed transferable, a 
valid transfer can be effected only by a 
registered instrument. These positions have 
been controverted by the respondent as 
wholly untenable, and it has farther been 
urged on his behalf that ib is not open to 
the defendants to impeach the title of the 
plaintiff, 

In support of the first point, ‘reference has 


. teen made to the cases of Shask Kalu v. Ram 


Saran Bhagat (1) and Somu Pillai v. Municipal 
Counci, Mayavaram (2), and it has been urged 
that every arrangement which places 6 res- 
triction upon a man’s right to exercise his 
trade or calling tends to create a monopoly 
and is voidas against publio policy. This 
principle has clearly no application to the 
case before us. The Government allows a 
market to be held on its land and takes 
measures to restrict the admission of brokers. 
We cannot see that there is anything illegal 
or contrary to public - policy in this action. 
The principle recognised by the House of 
Lords in Ross v. Edinburgh Corporation (8), 
namely, that it is the common right of all 
His Majesty’s subjects to open their shops 
and to sell what they please, which can be 
restrained only by the Legislature, is of no 
assistance to the appellants. The broker 
who receives a license, authorising him to 
‘exercise his calling in the market, cannot 
force himself upon any seller or purchaser; 
he is at liberty to enter the market and to 
exercise his calling, if anybody should 
employ him. We are not prepared to hold 
that this is in any way open to objection. 

In support of the second point reference 
has been made to Hill v. Tupper (4) to 
show thatthe right to exercise the calling 
of a broker is a personal right, not assignable 
in-law. The case mentioned does not lend 
any support to this contention; it merely 
rules that where a canal Company has grant- 
ed to a person the sole and exclusive right 
of putting pleasure boats for hire on their 
canal, the grantee does not acqnire auch an 
interest as would enable him to maintain 


an action in hisown name against a person 
(1) Ł Ind. Cas. 949 O. L. J. 216, 13 0. W. N. 388 


28 M. 520. 
d (1905) App. Oas. 21 ai p. 26, 01 L. T. 608. 
2H & O. 121, 188 R. R. 605; 8 LJ. Bx. BIN 
9 Jar. (x. a) 125 8 b. (n. 8) 70% 11 W. Ra TO 
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who has disturbed his right. This principle of Lawes v. Purser (5), Noton v. Brooks (6) 


is clearly of no assistance to the appellants. 
Onthe other hand, the very fact that the 
right is granted by Government to the 
highest bidder affords some indication that 
the personal element does not enter into 
consideration when the grant is made. 
Further, there is evidence to show that the 
right is frequently transferred and the trans- 
ferree is allowed to exercise the right under 
the License in the same manner as the trans- 
feror. In the present case, the Courts below 
have found that the appellants as transferees 
have exercised the right without interruption 
or hindrance by the officers of the Govern- 
ment. There is consequently no force in the 
second contention. 

In support of the third point, it has been 
urged that the right which the plaintiff 
purported to transfer to the defendants was 
intangible and could have been transferred 
only by a registered instrument. There is 
no force in this contention, because the 
defendants are at least licensees under the 
plaintiff and as they have exercised their 
calling without interruption or interference, 
they at any rate are not entitled to contend 
that the plaintiff has no title or that they 
themselves have acquired none from him. 
This Tends us to the important ground taken 
on behalf of the respondent in support of 
the decree of the Subordinate Judge. 

It 18 well settled that the rule of estoppel, 
which binds landlords and tenanta, mort- 
gagors and mortgagees, bailors and bailees, 
applies toemployees and cohtracting parties 
generally who cannot accept the benefits of 
the contract and yet when called upon to per- 
form their duties under it repudiate it as 
made without right or as otherwise wanting 
in force, provided the contract ia not actually 
in violation of law or wholly void. The 
assignee or the licensee of any right, accept- 
ed and acted under, is accordingly estopped 
to deny the authority from which the right 
proceeds. This is well illustrated by cases 
where right under a patent has been trans- 
ferred and it has been held that the assignes 
or licensee of the patent, apparently valid and 
in force, who has acted under it and received 
profits from the sale of the patented article, 
is estopped to deny the validity of the patent 
in an action by the ‘patentee to recover 
royalties or to obtain an account. Reference 

| may be made, amongst others, to the cases 


Orosaley v. Dizon (7), and Kinsman v. 
Pakhurst (8). In the caso last mentioned, the 
defendants, under the agreement from the 
patentee, manufactured and sold the patented 
article, actually received profits therefrom, 
and when called upon to account questioned 
the validity or the patent. The Court over- 
ruled the defence, and held that they could 
no more be allowed to deny the title of their 
grantor or licensor and retain the profits to 
their own use than an agent who has 
collected a debt for his principal could insist 
on his keeping the money uponan allegation 
that the debt was not justly due; even if the 
patent was assumed to be invalid, that did 
not render the sales of the machine illegal, 
so as to taint with illegality the obligation of 
the defendants to account. Similarly in 
Sharp v. Taylor (9), where a vessel engaged 
in an illegal trade carried freight which 
came into the hands of one of the part- 


' owners, and ona bill filed by the other part- 


owner foran account the defendant relied 
on the illegality of the trade, the defence 
was overruled as not available. It is worthy 
of note that this rule of estoppel was 
applied in Noton v. Brooks (6), even though 
it was argned that the invalidity of the 
patent would make the agreement sought 
to be enforced a contract for the grant of a 
monopoly and consequently void. In the 
case before us, it has been found that the 
defendants, as assignees or licensees from 
the plaintiff, have exercised their calling and 
have made profits which would otherwise 
have accrued to the plaintiff himself in due 
course; and yet when called upon to pay the 
consideration they had promised, they urge 
as a defence that the plaintiff has acquired 
no valid title from Government. This 
defence can only be characterised as disinge- 
nuous and is clearly not available to the 
defendants. 

The result is that the decree of the 
Subordinate Judge is affirmed and this appeal 
dismissed with costs. 

é Appeal dismissed. 


R. 868, 26 L. J. Q. B. 28; 
119 F. R. 1110. 


293; 138 R. R. 160,11 E B. 1089, 
9 Jur. N. 8. 607; 8 L. T. N. 8. 260; 11 


(8) 18 Howard 289; 16 Law Ed. 385. 
2 Phillips 801; 78 E. E. 298; 41 #. R. 1163, 
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MADRAS HIGH CGURT. 
Seconp Crvit Appsat No. 725 or 1942. 
April 28, 1984. 
Present:—Mr. Justice Millor and 
Mr. Justice Sankaran Natr. 

N. SUBHAYYA—PLATNTIFP—ÀPPELLANT 


ver sts 
BHA VANI-—Davanpsxt—Rasrorpert. 
Hindu Law— Wife! Maintenance—Adultery. 
A wife is not entitled to maintenance from her 
husband, if at the time of the ‘sult she 
in 


Therefore, 4 wifo who gave birth to an illegtt- 
mate child but at the time of the suit, was not living 
in adultery is entitled to maintenance 

Kandaswam Pilla: v. Marngasamal 19 AL 6, Purani 
v. Mahadevi, 5 Ind. Oas. D90; 8% B. 278; 12 Bom L. B. 
186, followed. 

Appeal against the-decree of the Oourt of 
the Subordinate Judge of South Oanara, Wa 
Appeal Suit No. 454 of 41908 preferred 
against that of the District Munstf of 
Kandapur, in Original Suit No. 497 of 1908. 

Mr. B. Sttarama Rac (with him Mr. K. Y. 
Adiga), for the Appellant. 

Mr. K. Narain Rau (with him Mr. K. 
Sundara Rau), for the Respondent. 

This second appeal coming on for hear- 
ing on 25th July 1913, the Ocurt delivered 
the following 

JUDGMENT.—The plaintiff snes for a 
declaration that he is not bound to provide 
maintenance for his wife. The defendant 
has been since 1903 living in her parents’ 
house, and in October 1907, aitttle less than 
6. year before the suk, she gave birth in that 
house to a child which is found by the Courts 
below to be illegitimate, her husband 
having had no access to her. She ‘has, ‘it is 
stated, offered to return to her husband’s 
house, but he, we are informed by his Vakil, 
is unwilling to receive her. 


The seoond issue framed by the District 
Munsif is, whether the defendant lives in 
adultery and the finding on that issue is in 
the affirmative and is accepted by the 
_ Subordinate Judge. But we find ourselves 

unable to accept this finding, because the 
judgment of the District Munsif shows that 
it is based only upon thb evidence that the 
plaintiff is not the father of the defendant's 
child. There is other evidence in the case, 
but the District Munsif seems to have 
thought it unnecessary to consider it, and 
the Subordinate Judge does not refer to it, 
and though the Oourts may have been 
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entitled in the cirowmstences to draw from 
the mere fact that the defendant has given 
birth to an iNegitimate child the conclusion 
that she was at the time of the suit living in 
adultery, neither of them deals with the 
matter in this way; both ssem te consider 
thet the defendant having been guilty of 
aduitery once may be held, without further 


evidence, te be ving in adultery. That is 


not so, and we cannot ‘accept the finding as 
it stands. 

As tothe law, ftis comtended that the 
plaintiff is not bound to maintain his wife 
if she has been unchaste. In Kandasam 
Pillai v. Murugammal (1) Subramania 
Aiyer, J., formulates a rule which he says 
may be safely laid down even in the case ‘of 
a wife, that no maintenance should be 
awarded # it appears that about the time of 
the Hiigation the woman persist in a vicious 
course of tife. 

The question has been very fully discussed 

in Pramt v. Mahadewi (2), mainly with 
reference to the text of Yagnavatkya and 
the Mttakshara Commentary thereon. . 

It is there shown that, according to the 
Mitakshara, even in the cases where the sins 
of the woman are so great as to justify her, 

“abandonment” by her husband, she is to be 
abandoned only for the purposs df cenjugal 
relations and religious ceremonies, she is 
still to be fed and clothed and retained under 
her husband’s control, butis to be supplied 
only with the bare necessaries and to be kept 
in a place apart. 

We see no reason wiry we should not 
accept his exposition df Hindu Law on the 
subject. 

We were referred to certain terte of Manu 
as suggesting that a husband is entitled ‘to 
cast off entirely an unchaste wife, but these 
terts do not directly lay down this rule, and 
we prefer to accept the rule which is dis- 
cussed and iaid down in Mitakehara and has 
been accepted as the daw by the learned 
Judge in the Bombay High Gourt. 

Taking the ‘view, so far as it is consistent 
with Kandaswams Pillai v. Muragammal (4), 
the plaintiff will be entitled to the declara- 
tion he seeks only if it is found that at the 
time of the suit the defendant was living in 
adultery and we must, in order to deaide 


, ask the District Judge for .a revised 
G 19 KM. 6. 


2) 5 Ind. Oas. 960; 34 B. 278; 12 Bom. L. R. 186.. 
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finding on the 2nd issue on the evidence on 


The finding should be submitted in -six 


weeks and seven days will be allowed for 
filing objestions.. 

This second appeal and the memorandum 
of objections filed by the respondent coming 
on for final hearing, after the return of the 
finding of the lower Appellate Court that it 
was not proved that at the time of the suit 
she was Hying in adultery upon the issue 
referred by this Oourt for trial, the Court 
delivered the following 

JUDGMENT .—We accept the finding and 
reverse the decrees of both the Courts below 
and dismiss the suit with costs in all Courts. 

Deores reversed. 


OALOUTTA HIGH COURT. 
MiscarLaxwous Orvin Apparat No. 569 or 1912 
May 7, 1914. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
DEBENDRA NARAIN SINHA AND OTHERS 

——JUDGMBNT-DEBTORS—APPELLANTS 


USTEUS 
SOURINDRA MOHAN SINHA AND ormuns 


—Dsonma-HOLDERS—RESPORDENTS. 

Owi Procedure Gods (Act XIV of 1882), s..- 2574, 
repeal of —Effect of repeal—Baeoution of decres—Agree- 
mani to give time to pxdgment-debtor—Mvidence Act (I 
oy 1872), ss. 01, BE— “Any matter required by law to be 
reduced to the form of a document,” whether covers case 
of decree-—Or ab agreement between decres-holder and 
gudgment-debtor to give time—Oral evidence, if admis- 
ubloe—Oontract Act (IX of 1872), 8. 68, where apph- 
cable 

The affoot of the repeal of section 257A af the Code 
of Oivil Procedure of 1882, that is, of ita non-produc- 
tion In the new Oode of 1908, is to make an agree- 
ment to give time to a judgment-debtor an agreement 
the legality of which must be tested like that of any 
other agreement; in other words, an agreement to 

pire time toa aint La ne sienna may now be entered 

holder and the judgment- 
Into between the doares holder, a Court end affect 
may be given to such an agreement as to any other 
agreement, if valid in law. Such an agreement to be 
. valid must be an agreement for  oconsidorntion, 
although ita validity will not be affected by the 
circumstance that the consideration is not reasonable 
or that it has not reosived the sanction of the Oourt. 

The expression “any matter required by law to be 
reduced to the form of a document” in section 92 of 


the Evidence Act, if read, as it must be read, 


- with the expression “as between the parties to any 


evidence may be admissible in proof of an alleged 
oral agreement between a decres-holder and a judg- 
ment-debtor to the effect that although only two 
years’ time for payment was spulaked i ina compro- 
mise between the parties, yet in reality no attempt 


É ee within telre 


Section 63 of the Contract Act doesnot apply whero 
ee pak kejang gana kaa er and 
judgment-debtor and not in that and 
promises. . 


Appeal from the order of the Sub-Judge 
of Murshidabad, dated. September 28th, 
“1912. - 

Babus Dwarka. Nath Ohakravarts, Mohim 
Mohan Chatterjee, Kali Kinkar Ohakravarti and 
Abam Bhusan Mookerjee, for the Appellant. . 

Dr. Rash Behari Ghose, Babus Umakali 
HMukerjee and Naresh Ohandra Sinha, for the 
Respondent. | 

JUDGMENT.— This ie an appeal by one 
of the judgment-debtors against an order 
for execution of a mortgage-decree. The 
final decree in the mortgage suit was made 
by consent of parties in this Court on the 
20th August, 1909. One of the terms of 
the consent decree was to the effect that if 
a sum of Rs. 1,140,000 was paid to the plaint- 
iffs on or before the 16th April 1910 in part 
satisfactions of the decree, the plaintiffs 
would not be-entitled to put the decree into . 
execution or apply for sale of the mort-. 
gaged premises till the 8lst July, 1911. 
This sum was paid andon the 8rd April, 
1912, the decree-holders applied for recovery 
of the balance of the judgment-debt by 
execution of ther decree. To this applica- 
tion an objection was taken by the judg- 
ment-debtor, now appellant before us, on 
the ground that exectition could not pro- 
ceed, as the decree-holders had agreed not 
to execute the decree for a period of twelve 
years. The objection may be best stated 
in the words of the judgment-debtor himself: 
“after the settlement, in presence of several 
men of position, the decree-holders expressly 
stated to these judgment-debtors, and the 
judgment-debtors believed in their worda, 
“and the belief was strengthened by their 
subsequent - conduct, that though only two 
years’ time for payment was stiptlated in 
the sulehnama, yet in reality no attempt e 


“would be made to realise the -decretal 
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amount by the sale of the mortgaged pro- 


perties within twelve years. That is, so` 


long as the decree could be legally ke 
alive, so long it would be kept (unexecuted 
only, in order to keep alive the decree, the 
decree-holders would take such steps as 
would be required to keep the decree alive.” 
The Subordinate Judge has not taken 
evidences to determine whether the alleged 
agreement was made between the parties. 
But he haa overruled the objection of the 
judgment-debtor on three grounds, namely, 
first, that the alloged agreement was in- 
operative, inasmuch as it had not been 
notified to and sanctioned by ths Court; 
secondly, that oral evidence . „was not admis- 
gible in proof of the alleged parole agreement; 
and Mirdly, that the agreement was void as 
made without consideration. 


As regards the first ground assigned 
by the Subordinate Judge in support of 
his order, itis plain that he has taken an 
erroneons view of the law. Section 257A 
of the Cods ot Civil Procedure, 1882, 
provided that “Every agreement to give time 
for the satisfaction of «a judgment-debt 
shall be void unless it is made for con- 
sideration and with the sanction of tho 
Court which passed the decree, and such 
Oourt deems the consideration to be under 
the circumstances reasonable.’ This has 
not been reproduced in the Code of 1908; 
yet the Subordinate Judge has hald that 
rule 11 of Order XX of the Code hag 
substantially the same effect, although it 
is plain that the provision just mentioned 
has no application to mortgage-decrees. 
In our opinion the effect of the repeal 
of section 2574 of the Code of Civil Pro- 
cedure of 1882 is to make an agreement 
to give time to the judgment-debtor an 
agreement the legality of which must be 
tested like that of any other agreement, in 
other words, an agreement to give time to 
the judgment-debtor may now be entered 
into between the decree-holder and the 
judgment-debtur without the sanction of 
the Court, and effect may be given to such 
an agreement, as to ‘any other Sgresment, 
if valid in law. In fact, it has not bean 
sariously contested on behalf of the respond. 
ents-decree-hojders that the Subordinate 
Judge has erroneously held that the alleged 
agreement was invalid because it had not 


been sanctioned by the Court. The first 
reason on which the order of the Subordinate 
Judge is based consequently fails. 

As regards the second ground assigned 
by the Subordinate Judge in support of 
his prder, it has been argued that section 
92 ofthe Indian Evidence Act excludes 
evidence of the alleged oral agreement. It 
has been contended that the effect of the 
agreement is to vary the terms of the decree 
made by this Court, and in support of this 
contention reliance has been placed upon 
the observations of Sir Barnes Peacock, O. J., 
in the case of Kristo Komul Singh v. Huree 
Sirdar (1). We shall assume, for the pur- 
poses of this argument, that the effect of the 
oralagreementis to vary the terms of thedecree. 
The question, on this assumption, arises, 
whether section 92 excludes evidence of the 
alleged oral agreement: Section 92 refers 
to contracts, granta or other dispositions 
of property mentioned in section 91, and 
consequently, the terms of section 91 must 
be first examined. This section provides 
that “When the terms of a contract, or of 8 
grant, or of any other disposition of property, 
have been reduced to the form of a docu- 
ment, and in all cases in which any matter 
ig required by law -to be reduced to the 
form ofa document, no evidence shall be 
given in proof of the terms of such contract, 
grant or other disposition of property, or 


of such matter, except the document itself, . .. 


or secondary evidence of its contents in 
cases in which secondary evidence isadmissible 
under the provisions hereinbefére contained.” 
With reference to section .91, it has been 
argued on behalf of the respondente that 
a decree falls within the scope of the erx- 
pression “any matter required by law to be 
reduced to the form of a document,” and that 
no evidence “is admissible in proof of the 
terms of the decree other than the original 
document itaelf or secondary evidence of its 
contenta where such secondary evidence is 
admissible. In support of this view reliance 
has been placed upon the cases of Dews v. 
Riley (2) Stonor v. Fowles (8). Let usas- 
sume for the Lal geet of argument that the 
ression “any required by law to 
A 18 W. RARABI L Leys B.) 101. 
(1851) 11 Com Bench 434 2 L. M. & P. 544 


20 L. J. O. P. 264; 15 Jur. 115% 188 E. R. 5423; 18. 
L. T. 155; 87 R. R. 718. 


(8) Capes a 8 App. Oas. 20 57 L. J. Q. B. 887; 
58 L. T. 1; 36 W. B. 742; 52 J. P. 228, . 
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be reduced tothe form of a document” is 
comprehensive enough to include the case 
ofa decree. We must next examine the 
terms of section 92 which provides as 
follows: “When the terms of any such con- 
tract, grant or other disposition of property 
(4.6, such contract, grantor disposition of 
property as is mentioned in section 91) or 
any matter required by law to be reduced 
to the form of a document, have been proved 
according tothe last rection (91),no evidence of 
any oral agreement or statement shall be ad- 
mitted, as between the parties to any such 
instrument or their representatives-in-interest, 
for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms.” 
It is plain that the scope of this section 
must be determined upon an examination 
of all its terms and that full effect 
must be given to .the expression 
as between the parties to any such instru- 
ment or their representatives in interest.” 
If tbis expression, which is applicable only 
in the case of documents of a dispositive 
character, is read along with, not only tho 
words “ contract, grant or other disposition 
of property” but also the words “or any matter 
required by law to be reduced to the form 
of a document,” it becomes plain that the 
object of the Legislature was to deal only 
with two classes of cases, namely, first, 
contracts, grants or other dispositions of 
property which have been reduced to the 
form of a document, by the act of parties, as 
mentioned in section 91, and, secondly, con- 
tracts, grants or other dispositions of property 
which are required by law to be reduced 
to the form of a document; in other words, 
the expression, “any matter required by 
law to be reduced tothe form ofa docu- 
ment,” controlled as itis by the expression 
“as between the parties to any such instru- 
ment or their representatives in interest”, 
has, in section 92,8 much narrower scope 
than in section 91. It seems to us to be 
reasonably clear, that the expression, “any 
matter required by law to be reduced to 
the form ofa document,” in section 92, if 
read, as it must be read, along with the 
expression, “as between the parties to any 


guch instrument or their representatives in ` 


interest,” cannot cover the case of a decree 
and that the Legislature did not intend that 
section 92 should be applied to a case of the 
description now before us. This explains 


why in proviso 4 mention is made only of 
“contracts, grants or other dispositions of 
property” and not also of “any matter 
required by law to be reduced to the form 
of a document.” That proviso is in these 
terms: “The existence of any distinct 
subsequent oralagreement to rescind or 
modify any such contract, grant or disposi- 
tionof property, may beproved, except in cases 
in which such contract, grant or disposition 
of property is by law required to be in 
writing, or has been registered according 
to the law in force for the time being as 
to the registration of documents.” It has 
been suggested on behalf of the respondents 
that the fourth proviso is of no assistance 
to the appellant. The obvious answer ig 
that section 92 has no application to the 
case, and, consequently, no question arises 
as to whether the appellant is entitled to 
the benefit of the proviso. We must, ac- 
cordingly, hold that the second reason asg- 
signed by the Subordinate Judge in support 
of his order cannot be sustained and that oral 
evidence was admiasible in proof of the 
alleged parole agreement. 

As regards the third ground assigned by the 
Subordinate Judge in support of his order, 
the question has been elaborately argued be- 
fore us, whether an agreement by a decree- 
holder to give time to the judgment-debtor 
is valid, even though there is no considera- 
tion for it. On ‘behalf of the appellant, 
it has been broadly contended that the 
repeal of section 257A of the Code of Civil 
Procedure of 1882 indicates that the Legis- 
Isture intended to validate such an agreement 
even though there should be no considera- 
tion to support it. In onur opinion, there 
is no foundation for this contention. Under 
section 257A three elements have to be 
established to validate an agreement by the 
decree-holder to give time to the judgment- 
debtor; namely, first, that the agreement 
should have been made for consideration, 
secondly, that it should have received the 
sanction of the Court “which passed the 
decree: and thirdly, that such Court shonld 
have deemed the consideration reasonable 
under the circumstances. The repeal of 
the section does not imply that the Legis- 
lature intended that an agreement of 
this character ahonld be valid, even though 
there was uo consideration therefor. In 
our opinion, the only cffect of the repeal 
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of section 257A is to place such an agree- 
ment on the same footing as any other agree- 
ment, that is to say, such an agreement to be 
valid must be an agreement for consideration, 
although its vatidity is not affected by the 
circumstances that the consideration is act 
reasonable or that it has pot received the 
sanction of the Court. 

It has been argued, however, on behalf of 
the appeHant that section 63 of the Indian 
Contract Act indicates that an agreement 
of this character is valid, even though not 
supported by consideration. Now section, 
68 provides that “Every promisese may dis- 
ponse with or remit, wholly or in part, 
the performance of the promise made to 
him, qr may extend the time for such per- 
formance, or may accept instead of it any 
satisfaction which he thinks fit.” Reference 
has been made to the. decision of Subra- 

` mania Ayyar, J., in Davis v. Cundasamt 
Mudal, (4) and it has been argued that 
section 63 validates an agreement for ex- 
tension af time for the performance ofa 
promise, even though there be no considera- 
tion for such an ageement. It is not 
necessary for our present purpose to discuss 
whether the view taken in the case of Davis 
y. Oundasami Mudah (1) which was adopted 
in the cases of Mathew Henry Abraham v. Lodge 
Good WAH (2) and Gopala Krishna v, Bam- 
manenne Venkatasubba Naidu (3) gives effect 
to the true intention of the Legislature. But 
we observe that this view was questioned 
in the case of Trimbak Gangadhar Ranade v. 
Bhagwandas Mulchand (4). Section 63 of 
the Indian Contract Act occurs in the fourth 
Chapter which deals with the question of 
performance, of contracts, and within that 
portion of the Chapter which treats of ocon- 
tracts which need not be performed, and 
it may well be maintained that the intention 
of the Legislature in section 63 was only to 
lay down that after an extension of time 
has been granted by the promises, he cannot, 
before the expiry of the time, call for the 
performance of ,the promise. It is not 
tlecessary, however, to deal with section 
63 at further length, because it is plain 
that the parties before us donot stand in 
the relation of promisor and promisese. The 
agreement into which they entered in settle- 
1) 10 M. 396; 6 M. L. J. 220. 
ats 6 Ind. Oas. 768; 20 M. L. J. 883; (1010) M. W. 
191, 34 AL. 156 
ae 9 eee 9 M. L. T. 270. 
4) 23 B. 348 


ment of their dispute has been sanctioned by 
the Court, and their relation is now defined by 
the decree of this Court. They stand in the 
position of a decree-holder and judgment- 

debtor, and it is plain that ina case of this 
description section 63 cannot be deemed to 
have any application. It has been argued, 

however, that on general principles an agree- 
ment for extension of time may be valid, though 
not supported by consideration: and on 
the authority of Stead v. Dawber (5) it 
has been‘ contended that the original con- 
sideration supports the new promise. In our 
opinion, there is no foundation for this 
contention. ' In the case of Stead v. Dawber 
(5), there was a written agreement for 
delivery of goods ona particular day and 
a subsequent verbal agreement for their 
delivery on a later specific date, and the 
Court came to the conclusion that the 
parties intended to substitute the later 
verbal agreement for the previous written 
agreement. It was in these circumstances 
that Lord Denman, C. J., observed that no 
difficulty arose from the want of considera- 
tion for the plaintiff's agreement to consent 
to the change of days; for the same consider- - 
ation which existed forthe old agreement was 
imported. into the new agreement which was 
substituted for it. This principle has plainly 
no application to the circumstances of the 
case before us. It is not the case of either 
party tbat the rights and obligations of the 
parties under the consent decrees have been 
superseded and that a new contract between 
the parties has taken ita place. We may 
further observe with reference to the case 
of Stead v. Dawber (5) that although it was 
followed in Marshall v. Iyan (8), it has 
been critjcised by Lord Ooleridge in Hickman 
v. Haynes (7) and by Blackburn, J., in Ogle 
v. Hart Vane (8). On the other hand, it is 

piain from the decision in WiUiams v. Stern 

(9) that an agreement of this character.to be 

valid and operative must be supported by 

consideration. In that case, there was ẹ 
promise to give time “for payment of an 


mt under a bill of sale, and it was 
(5) 10 A. and B. 57 at p 60; 50 B. E B27 at p. 383, 
2 P. & D. 447; O L. J. (1. 4) Q B. 101; 118 M. R. 22, 
(8) 6M. & W. 109, 0 L. J. (x. s.) Bx, 126; 65 E. R. 
534. 


(7) ey 10 Com. Plons. gen p. 603; 32 L. T. 

873; 28 W. B. 871; 44 L. J. 0. P 

ea es 275; 86 L. J. Q. B. Tb; 15 W. B BOs 
8. 855, 15 W. R. 564 

Lee ey aa Bani Q. B. 668; 42 

L. T. 719, 28 W. R. 109 
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ruled that the promise to be operative and 
enforceable in iaw must be supported by 
consideration. ' We are, therefere, of opinion 
that the Subordinate Judge has correctly held 
that the agreement alleged by the judgment- 
debtor is not valid, if unsupported by con- 
sideration. 

The question, finally, arises whether the 
order of the Court below should be affirmed. 
On behalf of the judgement-debtor, it has 
been urged that although the consideration 
forthe alleged agreement was not specifi- 
calty stated in the second paragraph of the 
petition of objection dated the 10th July, 
1912, it was not really a fatal omission, as 
it was sufficient at that stage to allege the 
agreement, and the consideration might be 
proved later along with the factum of the 
agreement. i 


We are not prepared to give full effect 
to this contention; but atthe same time, we 
are of opinion that it is desirable in the inter- 
ests of justice that the facts should be inves- 
tigated before the objection of the judgment 
debtor is overruled. The sum in contro- 
versy is very large, and the Court below ap- 
pears to have assumed that the rights of the 
parties could be determined by the solution 
of questions of law alone. We are, therefore, 
of opinion that this appeal should be allowed, 
the order of the Subordinate Judge set aside 
and the case remanded to him for investign- 
tion of the question of the alleged agree- 
ment. The judgment-debtor will be called 
upon to prove the agreement set up by him 
as also the consideration for it. If this 
is established, a further question will ob- 
viously arise, namely, whether the agreement 
is binding upon the decree-holders other 
than Sourindra Mohan Singh. This will 
necessarily lead to an examination of the 
question, whether if he ever entered into this 
agreement, he made it on behalf of himself 
as also of the other decree-holders, and if 
this is answered in the affirmative, whether 
he had- authority to do so. We further 
direct, in order that the decree-holder 
may not be needlessly embarrassed, that 
the judgment-debtor should be called upon 
before the trial begins to state” precisely 
the time and place of the alleged agree- 
ment and the nature of- the consideration 
therefor. Each party will ‘pay his own costs 
in ‘this Court. a 


The Subordinate Judge is directed to ex- 
pedite the hearing of the case. Let the 
records be sent down at once. 

Appeal allowed, 


LOWER BURMA CHIEF COURT. 

Cryin Rarerence No. 1 or 1918. 

Angust 14, 1913. 
Present:—Sir Hartnoll, Offg. Chief Judge, 
and Mr. Justice Young. 
RANGOON ELHCTREO TRAMWAY 
AND SUPPLY Oo., Lrarrgp—AppLicant 
versus 
RANGOON MUNIOIPLLIT Y—Rusvonpant. 

Burma Municipal Act (UT of 1898), s. 40—Taeation 
on building-—Machine) y not to be tared, but to be taken 
into account in ascertaimeng value of premises to be 
taaed, 

Machinsry placed for use in & building is not liable 
as such to taxation under section 46 of the Burma 
Municipal Act, 1896, but machinery, which is on the 
premises to be rated and which is there for tho purpose 
of making and which makos the premises fit as premises 
tor the partioular purpose for which they are used, 
ix, however, to be taken into account in ascertammg 
the rateable value of such premises. 


Reference made by the Judge of Small 


‘Cause Court, Rangoon, under section 118, 


Civil Procedure Oode. 

FAOTS.—The power sté&tion of the peti- 
tioner company was assessed to Municipal 
taxation for the current year by the assessor 
at the sum of Rs. 6,000. The Company 
objected to the assessment and the objec- 
tions were heard by the President, Rangoon 
Municipal Committee, in April, 1912, and 
decided by him on November 19. The 
first objection. taken was tothe effect that 
the term “buildings” to be found in section 
46 (1) (A) (a) of the Burma Municipal 
Act could not be held to include machinery; 
and the second objection was that certain 
land held by the Company, but not at present 
made use offorthe puryposes of the power 
station, should be eliminated when calculat- 
ing the capitalised value of the land and 
buildings for assessment purposes. The 
President of the Municipality, after hearing 
Mr. Giles for the petitioners, confirmed the 
assessment arrived at by the assessor. The 
petitioners then appealed to the Small Cause 
Court on the following grounds: 
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(1) that the assessable value of the 
power station as decided by the President 
was excessive; 

(2) that in particular the President in arriv- 
ing at such assessable values erred in taking 
into account all machinery contained in the 
buildings comprised in the power station; 

(3) that the President misconstrued the ex- 
pression “buildings” as used in the Burma 
Municipal Act, 1898; 

(4) that the President erred in basing his 
decision upon the market value of building 
sites of land not used or required for the 

purpose of the power station; 

(5) that the President failed to appreciate 
that the annual value of the power station was 
not governed by the market value of all the 
land comprised in it regarded as building sites. 

The Small Cause Court Judge in disposing 
of the appeal said he was of opinion that 
machinery as such was not liable to taxation 
under the Act:and he thought that all that 
could be covered by the word “buildings” 
was that which literally formed part of the 
structure and which could not (for example) 
be removed by a tenant. He held that that if 
the machinery was such that it would fall 
under the denomination of a fixture, it was 
taxable under the head of buildings; if not, 
then it would not be taxable under that 
head. The Judge thought that in taking 
the value of such-machinery into account in 
arriving at the annual value of the building 
the President, Rangoon Municipality, was in 
error, and he accordingly allowed the appeal. 
But asthe case involved a very important 
point the Judge referred the case to the Chief 
Court on the following two questions: 
(1) Whether machinery placed for use in the 
building is liable as such to taxation under 
section 46 (1) (A) (a) of the Municipal Act; 
(2) if not, what is the principle to be applied 
in determining when Gf at all) it iy liable to 

“taxation under that provision. 

Messrs. Giles one Ooliman, for thhe Appli- 
cant. 

Mr. Lentaigne, fe the Municipality. 


JUDGMENT. 


HaARTNOULL, - Orro., O. J.—Two questions 
have been referred to us for decision 
under the provisions of section 64 (5) of 
the Burma “Municipal Act, 1898, namely, 
(1) whether machinery placed for use in 


a building is liable as such to taxation 
under section 46 (1) (A) (a) of the 
Monnicipal Act; and (2) if not, what is the 
principle to be applied in determining 
when, if at all, it is liable to taxation 
under the proviso. The reference has been 
rendered necessary as the Rangoon Munici- 
pal Committee in assessing the Rangoon 
Electric Tramway and Supply Co. has, in 
arriving at the gross assessable value, 
included in it a sum of Rs. 6,50,000 on 
account of machinery. From the order 
of the President of the Municipal Com- 
mittee it would appear that the machinery 
assessed consists mainly of four turbo- 
generators and three boilers not built into 
the power honse in such a way as not to be 
readily removeable, but merely bolted to the 
floor for the purpose of steadying them while 
in, motion. Section 46 (1) (A) (a) contains 
the provision of law under which the tax on 
the Company has been imposed. It premita 
a tax on buildings and lands not exceed- 
ing ten per cent. of the annual value of 
such buildings and lands. Section 46 (4) 
defines annual value and is as follows:— 
“In this section, annual value means 
the gross annual rent for which buildings 
and lands liable to taxation may reason- 
ably ba expected to Iet, and in the case 
of houses may be expected to let urtfur- 
nished.” 


On the part of the Company it is contend- 
ed that in their asseasment the value of 
all machinery which is not so structural- 
ly incorporated into their buildings as to. 
form part of them should be excluded; but 
on bebalf of the Municipal Committee it is 
urged that the value of all the machinery. 
should be taken into consideration in decid- 
ing the annual value. The Municipal Oom- 
mittee relies on the English cases concern- 
ing the liability of machinery to ba rated; 
the Oompany contends that such cases 
should not be taken into consideration at all 
as they are of a conflicting nature and are 
based on different Statutes, that Burma has 
its own Act, and this Act alone should be 
considered in arriving at a decision. It was 
urged that there are two distinctions 
bstween the Statute of 43 Elis., clause 2, 
and the Burma Municipal Act. First, that 
the object of tha Elizabathan Statute was to 
relieve the poor, for which the standard 
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would be wealth, whereas the object of the 
Municipal Act is to provide roads, scayeng- 
ing, lighting ahd other amenities for the 
town, the standard for which is the extent to 
which , these facilities are enjoyed by each 
person. Secondly, under the Statute, over- 
seera were employed to tar persona, whereas 
under the Act the Municipal Committee taxes 


property. 

As regards the present state of the law 
in England I am unable to find that it is 
now in an unsettled condition. The case of 
the Tyne Boiler Works Oo. v. Overesers of 
the Parish of Longbenton (1) laid down the 
rule as, to how machinery was to be taken 
into account in ascertaining the rateable 
value ‘of the premises and the principle 
laid down in that case was affirmed by the 
House of Lords in Kirby v. Hunslet Union 
Assessment Oommiitas (2). In that case Lord 
Halsbury said: “It is enough for me that a 
long series .of decisions, for certainly half 
a century, have established the bald proposi- 
tion, whioh is all Iam insisting upon, namely, 
that althongh the machinery may not be 
part . of the freehold, it yet is to be 
taken into account, and in asying that, 
I do not want to muffle it in a phrase, 
but what I mean by that is, that to 
increase the amount of the rate which 
ig exacted from the tenant you may 
enter into that question and form a judg- 
ment upon it, although, as a matter of fact, 
the machinery may not be attached to the 
freehold.” 

With regard to the argument that in Eng- 
, land it is the person who is taxed and in 
Burma the property, in the Tyne Botler Works 
Oo. case (1) all consideration of personal 
property was leftout of account. Only the 
*question of how the value of real property - 
was to be arrived at for the purpose of rating 
it was considered. Lord Esher, M. R., said: 
“Tt is said with respect to some of the cages 
that they are not authorities, becanse of the 
provisions of the Statute passed with regard 
to the rating of personal chattels.- Difficulties 
had arisen with regard to the question how far 
personal chattels were to be taken .into oon- 
sideration in rating the inhabitants of a parish. 
Those difficulties were set at rest by the Statute 


(1) 18 Q, B. D. 81; 56 L. J. M. 0.8 55 L.T 825; 
85 W. R, 110; 51 J. P. 420. 

(2) (1906) A. 0.48; 15 L. J.K. B. 129; 94 L. T. 
34 70 J. P, WL 4L. G, B 144 B T. L. R. 167, 


8 and 4 Vict., O. 89, but it had nothing 
to do with the question how the value of real 
property is to be arrived at for the purpoge 
of rating it. Nobody saya that these 
machines are to be rated as personal 
chattels. The question is whether they are 
to be taken into account in estimating the 
rateable value of the premised, which it ig 
admitted are liable to be rated. The 
Statute, therefore, makes no difference and all 
the cases with regard to estimating the value - 
of real property remain untouched by it,” 
No weight, therefore, can be attached in my 
opinion to such an argument in deciding the 
present case. 


With regard to the argument that the 
objecta of the English Statute and the 
Burma Municipal Act are not the same, I 
am unable to see how the objects of the differ. 
ent laws affect the decision of this reférence, 
One of the objects of the Municipal Act ia to 
impose taxes, and moreover section 72 of the 
Burma Municipal Act shows that its objecta 
are not so circumscribed as urged by 
Oounsel. It was further argued that the 
word buildings” used in section 46 of the 
Municipal Act should be construed in its strict 
sense and should not be taken to mean any- 
thing that was nota structural part of the 
aotnal buildings, that theaame meaning should 
be given to the word in section 46 aa in other- 
sections of the Act, such aa sections 89 to 
92, and thia seems to me to be the real point 
for decision in the reference. Should this 
contention prevail in interpreting section 48 
(4)? Or shonld the established English 
rule be followed? Section 46 (4) lays down 
how the annual value” is to be determined ' 
and declares that it means the groas annual 
rent for which buildings and lands may 
reasonably be expected to let. It was the 
annual rent, gross or net, that was in 
issue in the English cases that dealt with 
the rateable value of machin In the 
Tyne Boiler Works Oompany’s case(1) it is set 
out at page 82 of the report that the mode 
in which the rateable value of the premises 
was arrived at was by ascertaining the gross 
estimated rental which a tenant from yoar 
to year might reasonably be expected to be 
willing to give for the use of them (inolusive 
of the machinery and plant) and by making 
the statutory deductions from suoh rental, 
The Judges in the English cases relating 


to machinery were, therefore, engaged ip ; 
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deciding the same question as we ape 
now being called on to decide. This 
_ being so, although we are not bound by 
the English cases, E fail to see how we 
can lightkr set aside the arguments and 
the decisions of such Judges, who wereand 
are of the greatest eminence, and noargnment 
has beonadwanced to us which,in my opinion, 
weuld jastidy us in doing ao, 
, Tooometa the actual questions themselves, 
it is net contended by the Moaicipal Gom- 
mittee that machinery placed for use in a 
buildimg ia liable as sugb to taxation, nor 
is this. Inid dewn bg the English cases. I 
would, therefore, andwer the first questien, 
in the negative. The second question I werld 
‘answer in the words, ef Lord Esher, 


Master of the Rolls, as used by him in, the - 


Tyne Boiler Works Oos case (1) as follows: 

“Machinery, which is om the premises to be 
rate? and which is there for the purpose 
of making and which makes the premises fit as 
‘premises for the particular purpose fer which 
they are used, is to be taken, into account in, 
ascertaining the rateable value of such pre- 
mises. Of course, It is not alt thiags, en the 
premises, or that are used om the promises, 
which are to be taken into, account, but things 
which, are there for the purpose of making, 
and which do make them fit, as premises. for 
the particular purposes for whieh they are 
used.” 

Young, J.— I conons. 
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MADBAS MIGH COURT.. 
Orvn, Suir No. 90 or 1912. 
| March 2, TALA, 
Present: —Mr. Festi Wallis. 
4 Tor SOUTH INDIAN EXPORT Do., Enp. 
ah, 


RN, VISWANATHA | IYER AND OTAERS— 
DEFENDANTS. 

- ids Bawo— Widow-—Succseding to Business of Aer 

husban b—-Abion athions—Neceesity—Minor widow—Re. 

persioner inducing creditor to deal with her—KEetoppel. 


. A widow is entitled in proper oases to carry on the 
business of her husband which has descended to her, 
and alionations made by her in regard thereto remi 
om the same footing as other allenationg made bya 


Hindu widow, that is to say, they must be shown to 
be made for œ necessary purpose. 

-Bham Sendar Latr. Achkha Kuntoar Bh A.. 
7l; 25 E A. 18%, 2 0. W. N. 729, % Bax F O.J. 4k, 
explained. 

Amarnath Sah v. Ali 'Kuar 14 A. 420; 101 A. 106; 
6 Sar. P. O. J. 197, Bakra Bhai v. Maganlat 26 B. 206; 
& Bom. L. E 788, referred bo. 

A Hindu widow ‘succeeded. to the business of her 
husband, and a reversioner with. full knomledge of 
her minority took a power of attorney from her 
and induced a creditor to make advances to and deal 
with her in respect of the business 

thah he was ostopped from disputing her. 
minority im » suit brought by the oreditox to weeoxer 
the money lent to the huainess, 

Animon v. Smith (1888) 41 Ch. D. S48 61 L. T. 68 
3% W. R. 789, L Mog. 888, referred to. 

Mr. N. Grant instructed by Messrs. Branson 
and Branson, for the Phintiffs. 

Messrs. 0. P. Ramasawmy Iyer and D, 
Ohamsasr tostrucied by Measra. Show, Bewes 
and @o., for the Defendants. 

JU DQMENT.— This is a sawi brought by 
the South Indian Export Company on certain 
Tmorigages, ome of which was executed by one 
T. Krishna Iyer, who carried om business in 
Trichimepoly, in favour of Best & Ca., and 
was afterwards transferred to the plaintiff 
Cəmpany ang the others in favour of the’ 
phbintif Company. The phiatiff alse sues 
upon a mortgage created by Krishua Lyer’s 
widow Pattammal after his decease by œ 
deposit of tisle-deeds. 

These. transactions with the exception of 
the Inst are set ont at great length in the 
pihint, and form the subject of issues k te 5. 
Phere is no real dispute about these issues. 
The plaintiffs’ case has been proved as to 
them, and these irane must be found foy tho 
plaintiffs. 

The real questions in the case are as to . 
what was done after the death of T. Krishna 
Iyer in March 4909. The first issue which 
I propose to deal with is Ne. 8: “Had , 
Pattammal attained kor majority prior ta 
19th March 1911 and, if so, on what date’? 
The allegation made by the defence is that 
at that time she was a minor. The evidence 
as to majority adduced by the plaintiff is 
distinctly weak. 

2 2 + + 

On the whole, ceming to the besi cencln- 
sion E can on the balance of evidence, I am 
constrained to hold that she was a minor. 
That is also the conclusion which was come 
to by the District Jndge—of course, that 
has not infenced my fintling—on the 
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question of the grant of a Succession Carti- 
ficate. ~~) 

The next important question is, if Pat- 
tammel was a minor, is the Ist defendant 
estopped by his conduct from denying her 
minority? As to that, the first question is, 
was he aware that she was è minor? Accord 
ing to the documents execnted by both sides 
in the case before any quarrels arose, Vis- 
~ wanatha Iyer was the adopted son of Narayana 
Iyer, the divided brother of Krishna kyer; and 
he-lived in the next house to Krishna Fyer 
ak along. And according to some of the 
defence witnesses, everybody knew all along 
that this women was a minor; and I have 
no hesitation m finding that if she was a 
minor the first defendant Viswanatha Fyer 
knew all about it. If the defence eridenes 
is accurate that she was really born in KBS, 
ib is absurd to suggest that he did not knew 
all about that. But he had net the cenmage 
to go into the box and sey that he did net 
kaow the fact. F have therefore, no hesite- 
tion in holding that he knew she was a 
minor, If he knew that she was a minor, 
then the question is, is he estopped’ by lis 
conduct from setting up defenceP We have 
a letter, Exhibit JJ., whick he wrote to the 
Sonth Indian Export Oe. on 28th March 
1909 very shortly after the death of Krish- 
na Iyer in which, after deaking with his own 
tansxery business, he adds è pestscript with 
reference to the tannery business which had 
been carried on by Krishna Iyer. “With regard 
to the business of my uncle, the Inte Mr. T. 


Krishna Iyer, Ebeg to state thatmyselfand Mr. ` 


Ponnuswami Pillay have the power of attor- 
ney from Mra. Krishna Iyer. Ft has beea 
duly registered and is in office.”. That is te 
say, he had taken a power of attorney from 
this minor to deal with the plaintiff Company 
in the tannery business. “Om receipt of the 
same it wilt be despatched to your office for 
future reference. As we have to clear his 
outside debts we are in need of Rs. 20,000 in 
this connection. I beg to state that your Oom- 
pany has previously once advanced Rs. 20,000 
as special case. So now I take the same 
opportunity and approach you with the 
same hope that you will comply with my 
request.’ This is important with reference 
to a subsequent advance of Rs. 10,000 
which the Company made in June 1909. 
“The amount which you will give in advance 
may be deducted from Mr. T. Krishna Iyer’s 
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surplus. Kf any re-draf} occurs the Com-. 
pany need net fear, because the Company 
have already suffcient security. With 
regard te the Company's standing advance 
you have sufficient stock in the tannery. 
I is known to yonr dudash.* Consider- 
ing that this man certainly claims to be the 
Bale reversioner of Krishna Hyer and, there- 
fore, the enly persen interested except the 
widow herse, what foltews is exceedingly 
important. “En conclusion, I beg te state 
that you: wet render your help im the affair 
of My. Krishna lyer since his business has been 
a long-standimg one which I do not Wke to 
give up Awaiting your faveurable reply.” 
T seems to me that the effect of kat defend 
ant’s cenduet in taking a power of attorney 
from this minor widow whose minerly he 
knew all about and sending it te the plaintiff 
Company to. be acted upon and wiitimg to 
the plaintif Oompang requesting them te 
help him by going om doing business with - 
this woman, of whom he was the nearest . 
revensioner, is certainly such as to estep him 
from afterwards denying her minority, bud, 
as I said, he did not gainto the bex te explain 
his conduet under this head. Probable he 
knew that if he did he would be forced to 
make more damaging statements. Tè is, 
however, suggested that though he may be 
estopped, the estoppel does net apply to | 
transagtions. after Octeber 4909 when he 

opposed the grant of the Succeasion Certifi- 
cate to the widow on the ground that she 


“WAB & minor as that was sufficient. notice to 


the plaintiffs, and that they cannot plead the 
estoppel as enuring for their benefih any 
longer. Iam unable te agsept that, genten- 
tion. The plaintif Oompang knew sothing 
of the internal affairs of this family. Hay- 
ing regard to the readiness with whieh 
false allegations are made when quarrels 
break out in families like this, the fact that 
the nearest reversioner asserted that the 
widow was 8 miner was of ne probative 
valuo whatever. The plaintiff Company had 
no means of knowing whether she was A 
minor or not. It was very diffiendé even for 
this Courk to arrive ata decision whether 
she was a minor or not. By that time the 
plaintiff Company in consequence of the re- 
presentations of the lst defendant had be- 
come involved in dealings with this woman 
Pattammal. The mere fact that they heard 
of those preeeedings in which her majority 
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was being questioned would not enable them 
to put themselvea in the same position as 
when they began to deal with her. The lat 
defendant was not able to make what is 
called restituito tn tntsgram, 4. 6., to put them 
‘beck in the same position as they were 
before, and I do not think the cases cited 
for the defendants at all go to establish the 
proposition that the fact, that the majority of 
the widow came to be questioned before 
all these transactions were over, operates go 
as to takeaway the effect of the estoppel. I 
think the case reported as Arnison v. Smeth 
(1) cited for the defence is quite as near 
to tha facts of this case as those cited 
for the plaintiff. I hold that the lst defend- 
ant is estopped from setting up the minority 
of Pattammal. 


There remains another very important 
question from a general point of view as to 
whether the widow Pattammal, assuming that 
she was 8 major, was justified in carrying 
on this tannery business after her husband’s 
decease, and, whether while she was so do- 
ing she was entitled to mortgage the pro- 
perty which she had inherited from her 
husband. In Amarnath Sah v. Achan Kuar 
(2), the Allahabad High Court had doubted 
whether a widow was justified in carrying 
on the business of her husband. Their 
Lordships of the Privy Oonncil say at page 
428; The view of the High Oonurt is 
that the widow ought to have wound up the 
business at once, and that not having done 
so, she could not allege necessity to mort- 
gage the inhéritance in order to keep the 
money business going. But they do not 
lay down any general rule for such cases, 
and they feel the difficulty of a decision 


in the entire absence of authority. Their: 


Lordships also feel great difficulty, and they 
would require to know much more about 
the nature of the business in question, and of 
the condition and finctuations of this parti- 
cular business before venturing to endorse 
the opinion of the High Court.” So that 
the effect of thateis that their Lordships 

no means countenance the position that 
a widow is not-entitled in proper cases 
to carry on the business of her husband. 
“A family business may be carried on on 


(1) (1888) 41 Oh. D. 348, 61 L. T. 68; 87 W. R. 
780; 1 Meg. 338. 
(2) 14 A. 420, 19 LA. 108; 6 Bar. P, O, J; 197, 


behalf of a minor, Sanka Krishnamurthi v. 
Bank of Burma (8), and a widow's case 
seems even stronger. With reference to 
the Privy Council decision 8 reference to 
the terms of the mortgage in Amarnath Sah 
v. Achan Kuar (2) which is set out .in 
the Indian Appeals. report, will ‘show 
that in that case the money was borrowed 
expressly for the purpose of paying the 
debta incurred for marriage expenses 

for litigation. It was only as an after- 
thought that they set up that that money 
was borrowed for the purposes of business. 
The same family curiously enough gave 


‘rise to the next case which was cited and 


reported in Sham Sundar Lal v. Achhan 
Kunwar (4). That was an appeal : from 
the' judgment of the High Oourt of Alah- 
abad which is reported as Achhan Kuar v. 
Thakur Das (5) and a perusal of the 
judgment of Sir John Edge, O. J., in Achhan 
Kuar v. Thakur Das (5), shows that there 
was absolutely no evidence that the money 
had been borrowed for the business at all 
or for any purpose of necessity. When, 
however, the case came before the Privy 
Council, finding that on the facts there 
was abaolutely no case whatever, the learned 
Counsel for the appellant relied upon a pro- 
position of law which was this, that when a 
family business is being carried on, there 
is an implied authority on the part of 
those carrying it on to pledge the family 
property for the purpose of the busincas, 
that is to aay, without any proof of 
necessity at all, and no proof of neceasity 
being called for. That, as 1 understand the 
case is the proposition which Lord Davey in 
delivering the judgment of their Lordships 
refused to assent to. At page 82 their Lord- 
ships say: “The second point made by the 
appellants ia unsupported either by reason or 
authority. The owner of the business at the 
time of the execution of the bond of 1877 was 
Hulas Kunwer, and Lalji was managing it as 
her agent only and for her benefit, and she 
could not of course confer on her agent any 
larger power than she had herself, and there 
is no exception from the restriction on 
alienation by a Hindu widow when the 
estate consista of or includes a business.” 


That is to say, the alienations made by a 
oa Oar. 889, 85 M. 692; 11 M. L. T. 58. 
E uaa 1923 2 0. W. N. T2 
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Hindu widow with regard to her business 
rest on the same footing as other alienations 
made by a Hindu widow, that is to say, they 
must be shown to be made fora necessary 
purpose. “The authorities quoted by Mr. 
Cowell” (for the sppellants) “have no ap- 
plication to the case. They were cases of a 
family business -being carried on by the 
manager of an undivided family estate. In that 
case the manager of a family bnsiness has a 
certain power of pledging assets for the require- 
ments of the business. But the position of 
a Hindu widow or daughter is not by any 
moans the reme as that of fie head of an 
undivided family and even in the latter case 


the validity of a mortgage by the manager of . 


a family business without the concurrence 
of the other members of the family, or when 
some of thoss members are minors, depends 
on proof that the mortgage was necessarily 
entered into in order to pay the debts of the 
business. This is clear from the cases cited, 
including that of Damat Ram v. Mehr Ohand 
(6). To usa the language of Mr. Justice 
Pontifex in a judgment quoted in that case, 
“the touchstone of the authority is necessity.” 
T do not think that case goes further than 
laying down that with regard to the aliena- 
tions made by a-widow properly carrying 
on the business of her hushand which has 
descended to her, the alienations must be 
shown to be made for necessary purposes. 
The proposition which was contended for by 
Mr. Cozens-Hardy for the appellants was 
that where a family business was carried 
on there was an implied power to pledge 
similar to that which exists in the case of 
partnership. That I think was the propo- 
sition which their Lordships were dissenting 
from. This subject has been again . most 
carefully considered by Sir Lawrence Jenkins, 
C. J., in Sakrabhat Nathubhai v. Maganlal 
Mulchand(7) where he points out that a family 
business is descendible according to the Hindu 
Law. The decisionsin Amarnath Sah v. Achhan 
Kuar (2) and Sham Sundar Lal v. Achhan 
Kunwar(4) were also considered. With regard 
tothe 14 Allahabad case, Sir Lawrence Jenkins 
says at page 214: It would seem, then, 
that their Lordships thought there might 
be cirumstances under which a business 
debt could form the basis ofa charge by a 

(8) eee 15 O. 70; 11 Ind Jur. 435, 5 Sar P. 
0. J 841 P. R 1888 

(7) ee 206 at p. 219; 8 Bom. L. B. 788._ 


widow that would prevail against the title 
of the reversioners, and they give an indica- 
tion of what those circumstances would be.” 
Latter on he says at page 219: “The cases 
show that’ the manager of a family busi- 
ness can make its assets liable for a trade 
debt, without a specific charge, and Kames- 
war Pershad v. Run Bahadur Singh 
(8) shows that the ability of a` widow 
to charge the inheritance so as to affect 
it in the hands of the reversioners is judged 
by the same principles asare applicable toa 
charge bya manager.” And he refers to the 
case of Sham Sundar Lal v. Achhan Kunwar 
(4) and says “I do not think that it was 
intended to disturb that principle when it was 
said in Sham Sundar Lal v. Achhan. Kunwar 
(4) that ‘the position of a Hindu widow or 
daughter is not by any means the same as 
that of the head of an undivided family.’ 
for it appears from-the rest of the judgment 
that, as inthe case of a manager, so in rela- 
tion toa widow the touchstone is necessity.” 
1 respectfully adopt that interpretation of 
Sir Lawrence Jenkins of the judgment of 
their Lordships in Sham Sundar Lal v, 
Achhan Kunwar (4). 

These being the principles, it remains to 
apply them to the facts of this case. First, 
as to the propriety of a widow carrying on 
business, that of course isa question of fact. 
No doubt there is a certain amount of specula- 
tion in the tannery business. as spoken to by 
Mr. Chambers; st the same time it is one of 
the largest and most important sort of busi- 
ness carried on inthis presidency. On this 
point it seems to me that the letter of the 
Ist defendant is’ conclusive, claiming himself 
to be the sole reversioner. And he says in 
that letter “Ido not want to let this business 
stop.” There is evidence that it was s busi- 
ness which had acquired a very good reputa- 
ation and its mark is well known in the 
London market. There is no reason: for 
suggesting that there were not competent 


‘people to assist the widpw or that the busi- 
‘ness was not properly carried on during the two 


years that elapsed before her death. Guided 
very largely by the fact that the person 
who was most interested in the business, 
the reversioner, approved of its being carried 
on, I have no hesitation in holding that it 


was a proper business for the widow to 
(8) 6 O. 843; 8 L A. 8; BC. Cae E Bhome D 
B. 81; 4 Bar. P, O. J. 210; 6 Ind. Jur. 167. 
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carry on. I should add that ascarding -to 
the evidence to close the business would have 
involved the estate in heavy loss, for there 
were large debts besides those due to the 
plaintiff and soma of the outstandings 
were bad- debts. ` 


That being so, the question remains as 
to whether the plaintiffs can claim under 
these mortgages. What happened was that 
& new agreement was drawn up between the 
widow and the Company to replace an agree- 
ment which had existed between her’ hus- 
band Krishna Jyer and the Company in which 
she bound herself to carry on the business 
under the supervision of the Company in the 
same way in which he carried it on and with 
money advanced by the plaintiff Company. 
An indebtedness of a sum of Rs. 41,000 
owing by the deceased tothe Company was 
written off and was debited against the widow 
in his estate, that is to say, the widow took 
over from her husband's estato an indebtedness 
to the Company of Rs. 41,000. It is said that 
the whole indebtedness of Krishna Iyer was 
seonred by mortgages executed in his lifetime 
and that the same properties which he had 
mortgaged were to stand security for 
further advances made by the Oompany to 
Pattammal; and in the ordinary course of 
business the advances which had been made to 
Krishna Iyer during his life-time were cleared 
off by realixations,and fresh advances took 
their place to enable the business to be car- 
ried on. The course of business was far 
the plaintiff to make adyances on skins 


` consigned to them for sale on the security of 


the goods themselves and of the immoveable 
and other property mortgaged to them as 
security for any indebtedness that might 
arise on the transaction and I haye no 
hesitation in finding that if the business waa 
to go on at all it could only go on on these 


terms which appear to have been customary 
and usual to the trade. 


Having held that the business was pro- 
perly conducted hy the widow, it seems to 


me to follow that the mortgaged preperties. 


are liable for the indebtedness incurred in 
the ordinary course of business under the 
terms of the agreement with the Company. 
There is, however, a further advance of 
Rs. 10,000 which was made by the Company 
in June 1909. Applying the rules laid down 
by their Lordships of the Privy Council to 


this case, it appears to me that it is neces- 


sary for the plaintiff Company to show that 
that was an advance made for necessary 
purposes. The onus ison them to show 
that it is a-question of fact. As to that -we 
have the fact that the nearest reversianer, 
in the letter Exhibit JJ., which I have read, 
asked for an additional advance of Ra, 20,000 
to be made by the Company for the 


purpose of this business. That is some‘ 


evidence that it was a proper and necessary 
advance. 


Then we have also the fact that a new 
tannery was before October erected by this 
Pattammal at a cost of Re. 15,000 with 
money adyanced by the Company and we 
have evidence—it is not disputed I think— 
that the whole of this Rs. 10,000 was spent 
on the business. The evidence is that 
during the two years of her life-time 
Pattammal drew very little indeed out of the 
businesa— Rs. 3,000 or 4,000 I think—and 
the whole of the other money was devoted 
to the „business. Possibly the evidence 
might have been put’ in, but J am not sure 
that the plaintiff was fully alive to the 
necessity of proving necessity. On the 
whole I think that the money borrowed in 
the ordinary course of business for the 
purpose of the business was honestly pnt 
into the business and expended on the 
business and must prima facie be taken to 


have been properly borrowed, and I hold that - 


this advance of Rs. 10,000 was made to the 
widow for proper and necessary purposes. 
That follows, in my opinion, largely from my 
findings that the business was a proper one 
to carry on. This case is entirely different 
from the money lending business in 
Sham Sundar Lal v. Ashan Kunwar (4) 
which does not necessarily inyolye borrowiug 
money to the same extent. 


The next guestion which arises is as to 
whether the mortgage for this further 
advance in June 1909 was put an end to by 
the return of the title deeds to Pattammal 
in November 1910. The evidence for the 
plaintiff ig that she asked for the return of 
the title-deeds, because she was anxious 
to secure a purchaser for the property and 
that they were returned to her for the 
purpose of negotiations; but when she found 
it dificult to finda purchaser they were given 
back to the plaintiffs dobash Ramanjolu 
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Naidu who deposited them in Madras. Now 
‘there is a letter asking for the return of 
these title-deeds which is consistent with 
either case, because it says, “will you please 
give the title-deeds for the purposes which 
I have mentioned?” or something of that 
sort. The deposit of title-deeds is mention- 
` ed in a book of the plaintiff firm called 
the deposit book and the withdrawal is 
mentioned in another book, the despatch 
register, as follows:— ‘The title-deeds of 
new tannery (t. e., the Sembathur Tannery) 
given us instead. Returned and redeposit- 
ed”. . The suggestion for the defence is that 
the Sembathur title-deeds, that is to- say, 
those of the new tannery 
in replacement for the Madras title-deeds 
. and the entry in the despatch book would 
seem to show that that was the busineas of 
the clerk who made the entry in the 
- despatch book. This is denied by Mr. Simpson 


who says that the deposit of the new tannery. 


deeds was insisted on becanse it had been 
constructed with the Company’s money and 
it was the invariable practice of the Oom- 
pany to have a mortgage on tanneries in 
respect of which the Company was making 


advances.. I see no reason to doubt this. . 


Fhe return of the title-deeds is also posted 
in the despatch book and not in the deposit 
book and at first it struck me as somewhat 
edd that when the title-deeds were given out 
and ` returned the return was posted in the 
despatch book and not in the original 
deposit book. An examination of the des- 
patch register, however, showed that this 
same thing had occurred in several other 
‘cases. Ramanjuiu Naidu in his oral evidence 
speaks to taking back these title-deeds and 
mentionsthatone reason for getting them back 
was the indebtedness of the firm had ingreased. 
I see no reason for doubting this in the 


absence of any other reason for the way in - 


which the title-deeds were returned. The 
suggestion which was made on the other 
side is that these title-deeds were never 
re-deposited at all with the consent of 
Pattammal during her lifetime but taken 
possession of fraudulently after her death. 
This is ẹ very curious suggestion indeed, 
and I have no hesitation in rejecting that 
suggestion as if does not appear to be 
supported by anything in the evidence. 
Another point was made thatthe mortgage 
was bad because the deposit was in Trichino- 


were deposited ` 


poly and not in Madras. That does notseem 
to be a fact. They were sent to be deposited 
in Madras and were given even on the 
second occasion to the dubash to be taken 
back and deposited in Madras. I have no 
hesitation in holding that there wasa suff- 
cient deposit of the title-deeds in Madras. 

The last point raised is with reference to 
jurisdiction, The suit was for balance of 
account for the realisation and for the enforod- 
ment of certain mortgages in respect of that 
account on property both in and ont of 
Madras and leave to sue was obtained. I 
hold that there was jurisdiction. The balance 
of indebtedness claimed by the plaintif has 
been proved to be due. 


By some oversight the queation of estoppel 


‘of Ist defendant had not been mised’ in the 


issues and I framed an additional issue after 
notice had been given to the other side, that 
an application would be made to raise it. 
Mr. Grant also applied that a similar issue 
should be framed as to Ramier, the father 
of Pattammal, who has purchased the right 
of the other reversioners. 1 reserved the 
question of framing this issue until I had 
heard more of the case; but having heard it 
Tam not satisfied that there was any estoppel 
on that point.: He simply purchased the 
rights of the reversioners other than the lst 
defendant and it seems to me thathe stands 
in the shoes of the people whose rights he 
has purchased—the defendanta Nos. 2 to 8. 
It is not suggested they were in any way 
estopped, and I cannot see how his own 
conduct in the matter is to affect the rights 
which he scquired by purchase from the 
reversioners, defendants Nos. 2 to 8 And no 
authority was cited for this purpose. If 
this issue is considered to have been raised, 
I find the issue against the plaintiff. 

There will be a judgment for the plaintiff. 
for Ras. 26,082-18-2 with interest at 6 per 
cent. and costs as against. defendants Nos. 1 ` 
and 9. Oosts on thee higher scale. Two 
Counsel. 


During the course of the suit Mr. Grant 
for some reason or other withdrew his case 
against the 2nd defendant. The 2nd defend- 
ant is entitled to his ocosts—to be paid by 
the plaintiff. ` - 


The costs of the guardian ad litem will be 
taxed and his Vakil’s fees will be paid on 
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the ad calorem scale on the amount claimed— 


to be paid by the plaintiff and recovered later 
from the Istand 9th defendants. — 





, OALCUTTA HIGH COURT.* 
ORDINARY OHIGINAL CIVIL JURIBDLOTION. 
September 1, 1918. ~ 
Present: —Mr. Justice Chaudhuri. 
In the matter of Suction 45 or tow SPEOLFIO 
RELIEF AOT (I or 1877), 
AND 


In the mater of A. RABUL-—-APPLIOANT. 
Specific Reliaf ‘Act (I of 1877), s 45—Mandamus, 
writ of —Diecretionary power, how eaerciued—Perronal 
right of and threatened injury to person seeking relief 
—Peroon holding ofics on condihonal appointment, if 
entitled to rohaj— When validity of appointment ta 
quoation, if appliontion ente: tainable before validity d2- 
clared by suit—Honorary ofice—Proceedings not msant 
for opinion of Court in dowbtful matters —Universities 
„Acts (VII of 1904 and TI of 1857)—University Rsgula- 
tons, cl 12—Goosi nmsnt of India Act, 2 and 8 Goo. F. 
o 6 aad Notificatwns—Parties—Proviston for pomt- 
graduates studies, if compulsory or enabling —Ints) nal 
arrangemsnts of University—Part performance, if dis- 
cretionary duly booomes obligatory by——Eetoppel—Notice 
tmplied a» to powers of statutory bodies. 

Section 45 of the Spacifo Relief Act provides an 
exceptional remedy; discretionary it must be 
exercised with caution and the duty sought to be 
enforced must be clear and obligatory. The first 
gondition is that the applicant must show clearly the 
existence of his perso right and that on injury, 
is threatened to such right. 

In the absence of any letter of appointment or of 
any unconditional resolution of appointment it could 
not be held that the applicant has been appointed, 
and he regard to the resolution of the Senate it 
could not be mid that they ever intended to apppint 
him without the sanction of the Governor-General 

Tho fact of the applicant having lectured dur- 
ing a part of the term did not establish a continuing 

ight to looture. 

n the duty is conditional on the approval of 
another person or body being obtained, there is no 
right to a Writ of Mandamus until such approval has 
been given. 

Ditam of Cockburn, L. O. J., ine Rew v. St Luke's 
Ohslsea, (1862), 81 L. J. Q. B. 50 at p. 58; 8 Jur. (x.s ) 
906; 5 L. T. (x. a.) 744, 10 W. B. 208; IB. & 8. 908, 
121 E. B. 949, 124 R. R. 806, followed. 

The principle underlying the jurisdiction in those 
cases is that the proceedings can confer no title not 
already existing though they may affect the consum- 
mation of the rolator’s titlo, if he had one, but it givos 
him none, 

Rea, v. Olarke, 2 Bast 75 at p. 83; 6 R. R. 874 102 
E. R. 297, referfod to. 

Tho existence of a logal right is the foundation of 
every writ of mandamus, 

Ezparte Napier, 18 Q. R. 602 at p. 606; 21 L J. œ 
B. 332; 17 Jur. 880, referred to. 

* Takon from 0. W. N. with permission, 
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In all cases where the validity of an appointment 
is the main point in dispute, the Writ is not granted 
until the has been tried at law and an 
adjudication had in favour of the relator. 

Spelling on Injunction, 2nd Fdition p. 1368, referred” 
to. 

The Writ does not lie to try the title. The Gourt 
has always refused to allow an application for Manda. 
mus to be made the occasion or excuse for obtaining 
the opinion of the Court on some doubtful point of 
law. ° 

Whether the sanction required under section 12, 
Ohapter XI of the Uni ty Regulations, for the 
appointment of a Univorsity looturer is slira vires or 
not having rogard to 2 and 8 Geo. V, o 6, and 
the notifications of the Government of India there- 
under and whether the words “Governor of the 
Presidency of Fort William in Bengal in Oounoail”’ 
should be substituted for “the Governor-General in 
Council,” cannot be tried in these The 
Governments concerned are not parties to the proceed. 
ings and cannot be made patties under tho express 
provisions of section 45 af tho Specific Relief Act. 

It is e clear principle of Jaw that no order affecting 
tho status or rights of any parties concarned in, tho 
mattor ought to be determinod in p of this 
nature or of any proceedings whatover unicss they 
are parties thereto. 

any such question arising botwoen the University 
end the Govornor-Goneral in Oounoil may porhaps 
be decided in a properly constituted suit, but not in a 
summary proceeding of this nature. 

The personal right referred to in section 45 of the ` 
Speciflo Belief Act is nota right is rem, such as 
overy human being in civilized society possesses indo- 


‘pendently of any act of his own. 


In ro Rustom Jamshedjs Irani, 3 Bom. L. R. 653, 
dissontod from. 

He alono is a competent relator who has some in- 
arok othaf than that of the community at large in 
the question to be tried. 

Res v. Brown, (1760) 3 T. B. 574 note; 100 B. R. 740, 
referred to 4 

An honorary lecotureahip may notbe an office of any 
pecuniary value, but it is undoubtedly an office of ' 
consequence; but the fact that no arrangemonts are 
being made by the University for the delivery of such 
loctures oan hardly be mad to be an injury to the 
personal right of the lecturor. 

The provision in the University Regulations thet 
the Syndicate shall appointa place for lectures in 
consultation with the lecturer, imposos no obligation 
on the Syndicate to appoint any definite time. Hav- 
ing regard to that fact the Court cannot give a com. 
plete or effoctnal remedy such as is contemplated in 
the section. These are, besides, matters of internal ar- 
rangemont with which Oourta are unwilling to inter. 
fore, unless under oxprees obligation. 

Although section 1 of reg ed XI of the Univeralty 
Regulations imposes on tho University an obligation 
to provide for post-graduate teaching by appointing 
lectures, it cannot be construed that the duty is not 
only imperative but also mmoediate. The provision is 
only an enabling one. 

Although ıt may be true in some cases that work,’ 
which before it is begun is only permigsive, becomes | 
obligatory by part performance after it has been be- 
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gun, yet it is not irune as an abstract proposition of 
law in every case, and it does not follow thet the 
appointment of ẹ University lecturer which is dis- 
cretionary becomes obligatory by reason of ita part 
performance. 

York and North Midland Ratliny Co. v. The Queen, 
1 El. and B. 860, 7 Railw. Cas, 450; 1 O; L. B. 110; 
22 L. J. Q. B. 225; 17 Jur. 600; 1 W. R. 358; 118 B. R. 
658; 98 R. R. 444, explained. 

Whether the University having availed itself of the 


services af the al eda is estopped from denying z 


his title as lecturer is a question which oan only be 
determined in a properly constituted suit. 

Altho the doctrines of estoppel and part per- 
formance apply to Corporations, yet no sort of part 
performance or ratifloation oan bind a Corporation to 
a transaction which the Legislature has forbidden it 
to undertake, as here under section 12 in Ohapter XI 

_ of the University Regulations. 

The Univorsity could not be held bound by repre- 
sentations made by any individual officer without the 
authority or sanction of ‘the Uni 

All persons dealing with a statutory "body Hke the 
Untrersity, or its agents, are deemed to hare notice 
of the limits publicly set to their authority, and it is 
well accepted law that such a Corporation is not bound 
by anything done by such agents in its name when 
the transaction is on the face of it In excess of the 
powers defined by Statute. ' 

The applicant must be deemed to have known the 
conditions imposed upan the Senate by the Univermty 
Regulations and to have accepted tho offlve with know- 
ledge of such limitations and he is not entitled to 
rely npon any estoppel on the part of the Universi 
these proceedings such as would validate his ap t- 
ment. 

Even if the sanction af the Governor-General in 
Council to his appointment be held not necessary, ib 
does not under the circumstances af this case better 
the position of the applicant 

Be parte Drowning, In re Marks, (1877) 9 Oh. A. O. 
688; 48 L. J. Eq. 129; 80 L. T. 481, explained. 

Whether or not under the Statutes the Government 
of India is vested with any power to impose condi 
tions or limitations on the statutory powers of the 
Senate is a difficult and doubtful point, which cannot 
be decided as a side issue in proceedings of this sum- 
mary : 7 

FAOTS.—The petitioner stated in his petition 

that he had been appointed a lecturerin Inter 
national Law by the Senate of the Oalcutta 
‘University i in July 1912 for a period of two 
years, and that he had delivered lectures up 
to the academic year ending May 1918. 
He was about to commence his lectures 
in June 1913, and to continue his lectures 
up to May 1914, when he received a letter, 
dated 24th June 1918, from the Registrar 
of the University saying that the Govern- 
ment of India had refused to sanction 
his appointment. With this intimation 
the Registrar forwarded to Mr. Rasul (the 
petitioner) the following letter from Mr. Sharp 
op behalf» of the Government of India;— 


INDIAN OASES, 


405 


i No. 998. 
Frox 


Tue Hoxourasta Mr. H. SHARP, 


O.L E. 


7 Joint- Secretary to the Government of Tadia. 
0 


THe REGISTRAR or rus CALCUTTA 


UNIVERSITY, 
(Turova His Exowntency TAR Rucror). 


Simla, the 20th May 1913. 
SIR, 


I am directed to reply to your letters 
Nos. 1228 and 1229, dated the 23rd August 


1912, forwarded with Mr. Kerr’s letter No. . 


6804, dated 18th November 1912, in which 
sanction ia requested to the appointment 
or re-appointment of certain gentlemen as 
University Lecturers for a term of two years. . 

2. It is observed that the resolutions of 
the Syndicate and the Senate upon which 
these recommendations are based were 
passed on various dates between the Ist 
June and the 27th July. It is understood 
that the Hononrable the Vice-Chancellor 
announced the arrangementa before the 
Senate upon the 27th July, 1912. But, as 
will be observed from the preceding para- 
graph, intimation was not received ae 
Government of India throngh His Excellency 
the Rector until the middle of November or 
half way through the academio year. The 
Government of India were, therefore, placed 
in 8 position in which they must either accept 
the Proposals of the University with retros- 
pective effect, or cause great inconvenience 
to the University and dislocation of study. 
It seemed best to them to wait until the end 
of the academic year, condone the irregularity 
and place matters on a regular agan for 
the second year, 


8. In the case of three gentlemen, however, 
the Governor-General in Council ia pot pre- 
pared to condone the irregularity beyond the 
conclusion of the first year’s course—ots., Dr. 
A. M. 8., Mr. A. Rasul and Mr. K. P. J. The 
last has, it is understood, resigned. His Ex- 
cellency in Council dass not consider it desir- 
able to appoint as University Lecturers men 
who have recently taken a prominent part in 
political movements. It isin strict accord- 
ance with the higher views of University 
teaching and the development of Universities 
into Teaching and Residential Universities, 
which are now generally accepted, that an 
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atmosphere of pure study shonld be fostered 
by sll means in our power. 

4. The Governor-General in Conncil is, 
therefore, pleased to condone the irregularity 
of the current academic year and to authorise 
the treatment of the lectures already delivered 
as having been University lectures. He 
is further pleased to sanction the appointment 
of the gentlemen mentioned in the appendix 
to this letter as University Lecturers in the 
subject opposite their names for the academic 
year commencing the lst June 1918. He 
awaits further proposals for lecturerahips in 
Arabic, International Law and Ancient 
Indian History. 

5. I am to request that in future proposals 
regarding the appointment of University 
Lecturers may reach the Government of 
- India in ample time before the commence- 
ment of the academical year. 

. I have eto., 
(Sd.) H. SHARP, 
Joint-Seoretary to the Government of Indta. 

The petitioner thereupon addressed to the 
Registrar of the Calcutta University the fol- 
lowing letter :— 

To . 

P. BRUEL, Esg., D. So., F.0.8., F.&.S., 

3 Registrar, Caloutta University. 
IR, 

I duly received your letter, dated the 24th 
June enclosing a copy of the Govern- 
ment of India letter on the subject of my ap- 
pointment as a University Lecturer. 

With reference thereto I beg to point out 
in the first place that my appointment was 
absolutely honorary and was not of my own 


seeking. Asa matter of fact, after having” 


more than onoe shown a disinclination to ac- 
cept the offer made to me on behalf of the 
University authorities, I was induced to ac- 
cept itas a part of my public duties asa 
citizen and not for pecuniary remuneration. 
Under these circumstances the remarks of the 
Government about myself are not only un- 
charitable, but absolutely uncalled for and 
unfounded. I venture to submit that such 
considerations, even if, ¥ell-founded, ought in 
no event be allowed to determine Government 
interference in matters similar to the present. 

In the next place, I am advised that since 
the first August 1912, the Governor-General 
in Council has no right or power to interfere 
in a matter of this kind. The attempt on the 
part of the Governor-General in Council to 
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exercise powers in respect of the appointment 
of the University Lecturers for the Uni- 
versity of Oaloutta, is from and after the 
said first August 1912 an illegal assumption 
of power and authority and, therefore, ulira 
vires. Itisto be borne in mind that the 
Indian Universities Act was passed in 1904 
when the Presidency’ of Fort William in 
Bengal was under Local Government consist- 
ing of a Lieutenant-Governor, the Governor- 
Goneral in Council having certain jurisdiction 


- whioh need not be referred to in detail over the 


territories of the said Lieutenant-Governor. 
The Indian Universities Act conferred certain 
rights, powera and functions upon the 
Governor-General in Oounoil in relation to 
the University of Oalogtta, whereas in the 
Presidencies of Bombay and. Madras, such 
rights, powers and functions were conferred 
upon the Local Governments respectively, that 
is to say, the respective Governors-in- 
Council. The said Act also appointed the 
Lieutenant-Governor in his official capacity 
the Rector of the University of Oalcutta. An 
Act of Parliament, called the Government of 
India Act, 1912, being 2 and 3 George V., 
c. 6, was passed in June 1912. By section 1 
of that Act the position of the Governor end 
tke Governor-in-Council of Bengal was put 
on exactly the same basis asthe position of 
the Governors-in-Oouncil of Bombay end 
Madras with regard to all the rights, duties, 
fonctions and immunities except such of 
them as the Governor-General in Council 
might reserve to himself by proviso (a) of 
the same section. By sub-section (2) of section 
1, however, he was precluded from reserving to 
himself the power to extend the limita of the 
town of Oaloutta. By section 5 the Governor- 
General in Council was given power to ap- 
point the day on which the Statute was to 
come into operation. By two notifications 
of the Home Department, both dated the first 
August 1912, the first being No. 1628 tho 
Governor-General in Council appointed the 
first day of August 1912 as the day when 
the Statute was'to come into operation, and 
the second being No. 1627, the Governor- 
General in Oduncil reserved to himself only 
one set of powers out of all powers till then 
exercisable by him inrelstion to the Presi- 
dency of Fort William in Bengal, vis., the 
‘powers exercisable by him in relation to the 
High Court of Judicature at Fort William in 
Bengal (seo Gazette of India, 1912. part I, 
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page 800). The view I take is fortified by 
the statements made by the Marquess of 
Crewe in the House of Lords on the 25th 
June 1912 at the third reading of the Bil 
which when passed, became the Statute I 
have referred to:— 

“I geek to remove at the ontset a miscon- 
ception which has existed in India regarding 
the provisions of the Bill reserving to the 
Governor-General the powers now exercisable 
by him in relation to the Presidency of Fort 
William in Bengal. I understand it is be- 
Heved by many persons that some obscure 
and formideble powers were by this provision 
reserved to the Governor-General as against 
the Governor of Bengal and that in that 
respect the latter was placed in a somewhat 
inferior position to his brothers of Bombay 
and Madras. Such was not the cass. Great 
pains had been taken to give the Governor of 
Bengal precise equality in all respects with 
the two other Presidency Governors. The 
sole power which the Viceroy obtained under 
the provision was that until a change was 
made in reference tothe High Courtof Calcutta 
he would go on appointing the Acting Jndgea 
of the High Court which now included the 
area of the new Lieutenant-Governorship of 
Behar and Orissa.” 


I, therefore, venture to submit that from 
the said first day of Angust 1912 the Gov- 
ernor-General in Conneil has ceased to have 
any power in relation to the University of 
Calcutta and the Governor of Bengal in 
Council has since then been invested with all 
powers till then exercised by the Governor- 
General in Council in relation to the Uni- 
versity of Oalcutta. The result is that the 
action taken by the Governor-General in 

_ Council with regard to my appointment is A 
nullity in law. 

Further I beg leave to point out that it is 
not open under the Regulations of the Uni- 
veraity of Oaleutta for any authority “to con- 
done the irregularity of tho current academic 

ear” because the said Regulations say the 
‘University Lecturers shall in the first in- 
stance be appointed for too years.’ If my 
view of the law is correct, as I feel convinced 
and am advised that it is, it is useless for the 
Governor-General in Oouncil to invite the 
University to submit to him “further pro- 
posals for lecturerships in Arabic, Interna- 
tional Law and Ancient Indian History” and 
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“future proposals regarding the appointment 
of University Lecturers.” -~ 
Lastly, I beg you to place this letter of 
mine before the Senate and such other autho- 
rities as you may decide. In case the Uni- 
versity should prefer to give affect to tha 
illegal order of the Governor-General in 
Oounéil in respect of my appointment as a 
University Lecturer, I reserve to myself the 
right to take such legal steps against the 
Governor-General in Council and the Univer- 
sity and such other bodies or persons as I 
may be advised in that behalf. 
. I have the honour to be, 
g Sir, 
Your most obedient servant, 


| — A. RABUL. 
27th June 1913. 


Then, on the 10th of July 1913, the peti- 
tioner addressed the following letter to the 
Registrar:— . | ii 
To 

` P. BRUHL, Esg., D. S0., F.0.5., F.G.S., 
f , Caloutta University. 
Str, 


May I be permitted to draw the attention 
of the authorities of the University of Calcutta 
to the extremely anomalous and embarrassing 
position in whioh I find myself placed at the 
present moment in the absence of reply to 
my letter of the 27th ultimo. I presume 
that until the University elect to 
give effect to the direction contained in 
the letter No. 996 of the 20th May 1913 
from the Hon’ble Mr. Sharp to yourself I 
am still the University Lesturer in Inter- 
national Law for the academical year just 
commenced and as such I owe it not only 
to the University but also to the students 
that I ought to commence my lectures with- 
ont delay. I have, therefore, no other 
alternative but to request you to bə so 
good as to notify to the studenta that I 
appoint 11 aw. on Saturday the 26th instant 
as the time and Darbhanga Buildings as the 
place for the first lecture this year in my 
subject. I am obliged to take this course 
as I desire to avoid any suggestion hereafter 
that I was not ready and willing and did not 
offer to do my duty by the University and 
the stndents. 

I have ste., 
(Sd.) A. RASUL. 
10th July 1918. 
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On the 26th of July 1918 the Registrar 
addreased the following letter to the peti- 
tioner:— 


: No. 690. ` 
Frox í Se 
P. BRUEL, Esg., D. S0., M. I. E. E., 
F. 0. S., F. G. 8., 
Eogistrar, Caloutia University. 
To, 


A. RASUL, Es}, M.A., B.O.L., BAR-AT-LAW. 
P Senate House, the 26th July 1913. 
IH, 

With reference to your letter, dated the 
10th July 1918, E am directed to inform you 
that as the Governor-General i in Council has 
under section 12, Ohapter XI, of the 
University Regulations, declined to sanc- 
tion your appointment as University Lec- 
turer for the current academic year, the 
Honourable the Vice-Chancellor and Syndi- 
cate’ regret that they cannot allow you to 
deliver lectures as proposed by you. ` ’ 

I have the honour to be, 
Sir, 
Your most obedient servant, 
P. BRUHL, 
Registrar. 

On the Ist of August Mr. Rasul addressed 

the following letter to the Registrar:— 


` 


To 
P. BRUHL, Esa, D. So., M. I. E. B, 
F. 0. 8S., F.G.8,, 
` Registrar, Ooleutta Univoresty. 
Dear BIR, 


With reference to your last letter No. 
690, dated tho 26th July 1918 and addressed 
to me by you on behalf of the University of 
Caloutta, I understand that the University 
refuses to recognise my position as the 
University Lecturer in International Law for 
the present academical year and allow me 
as Buch to exercise my functions and deliver 
-- my lectures on the basis of the letter of the 
Government of India, dated 20th May 1913. 
I have been advised and I assert that I am 
still the University Letturer in International 
Law for the remaining period of two years 
for which I was duly appointed by the 
University, vis., the present academical year, 
that in law no sanction of any Government 
is required for such appointment, and that 
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assuming, although not admitting, that any 
sanction is necessary, ‘itis the sandtion of 
His Excellency the Governor-of-Fort Wil- 
liam-in Bengal-in-Council. I, therefore, call 
upon the University through you forthwith 
to make arrangements for lectures to be 
delivered by me and, if the University thinks 
that the sanction of any Government -is 
necessary, to seek such sanction from the 
Governor-of-Fort Wiliam-in-Bengal-in-Conun- 
cil (allowing me in the meantime to proceed 


“with my lectures) and also to refrain’ from 


appointing any other lecturer in my place. 
Please treat this matter as urgent and let 
me have sn early reply stating whether 
the University will give immediate effect to 
the requisitions herein made or compel me -to 
take such steps as I may be advised to assert 
my right. 
I have the honour to be, 
“Bir, 
Your most obedient servant, 
A. BASUL.. 

lat August 1918. 

Upon these facta this application was made 
under section 45 of the Specific Relief Act 
on behalf of the petitioner fora Rule upon 
the University of Calcutta to show cause why 
the University should not make arrangements 
for the delivery of lectures on - International 
Law by Mr. Rasul during the rest of the 
term for which he alleged he had been so 
appointed. 

Mr. B. Ohakravarti (with him Mr. H. D. 
Bose and Mr. B. K. Lahiri) for Mr. Rasul.— 
The application may be looked at from two 
points of view: (1) To enforce, the 
statutory duties of a Corporation t.e., “the 
University, (2) To restore the petitioner to 
an office of a public nature. 


Asto (1),the main object of Act VIO 
of 1904 was to make the University a teach- 
ing body. See section 3 ofthe: Act and 
section l of Chapter XI of the University 
Regulations. This object of the Act was 
to be attained by the appointment of Univer- 
sity Professors and Lecturers. See sections 
Sand 25 (2) (e) ofthe Act and Chapters 
IX, X and XI of the Regulations. It was 
incumbent on the University to appoint 


University Lecturers. See Regulations, Chap- 


ters XI, section 1. Of. the same with the 
lst sections of Chapters IX and X of the 


“Regulations. The appointment of the Univer- 
; re i 
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sity Lecturers, therefore, is a command from 
the Legislature to which itis the business 
of the Courts to enforce obedience. Even 
if such appointments were merely discre- 
tionary with the University, it might become 
obligatory in certain circumstances. See 
Oraie’s Statute Law, pp. 251-252. 
Moreover, 8 work permissive in ite 
inception become obligatory by part perform- 
ance-——-Vide observations of Jervis, O.J., 


York and North Midland Raslway 0o. v. 


Ter- (1). 

As regards (2), the Writ of Mandamus 
lies for all offices of public nature: also for 
a function with emoluments or fees annexed 
as in this case. See Tapping on Mandamus, 
pp. 171- 172. As to the meaning of 
the word “public,”see Tapping pp. 173- 
174. The value of the importance to 
the public is not to be scrupulously weighed. 
The office must be known to law and must 
not be one at will, but must be for affixed 
period as in this case. Mr. Rasal has prima 
faote title to the office or function. (See 
Short on Mandamus, p. 280). The Syndicate 
recommended his appointment to the Senate. 
Under the Statnte there can be no conditional 
recommendation. ` (See section 8 of Regula- 
tion XI.) The Senate appointed him for 
two years. The Senate has the power either 
to appoint or not the person recommended 
by the Syndicate. The Senate, however, 
cannot make, any conditional appointment, 
a.g., Subject to the sanction of the Governor- 
General. Any such condition being «lira 
vires will be of no effect and the appointment 
will stand. The principle of severability of 
portions of bye-laws will apply. See Mar- 
well on §Statntes, p. 601. So the condi- 
tions attached to recommendation and 
appointment as well as the condition embo- 
died in section 12 of Regulation XI will be 
of no avail, Mortover, since the Ist August 
1912, the Governor-General in Council has 
no right or power to interfere ina matter 
of this kind. Any sanction by him is not 
only not necessary but will be ulira vires.’ See 
. Band 8 Geo. V., 0:6. See notifications of 
Home Department, Government of India, 
dated Ist August 1912, Nos. 1627 and 
1623. It is an executed office, Pollock’s 
Contract, p. 188. This application fulfils 


(1) 1 and BI. 858; 7 Rallw, Oaa. 459; 1 O. L. E. 
119; 22 L. J. Q. B. 225 17 Jur. 690; 1 W. B 358. 118 
y. Å 658; 08 B. B, s, 
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all the requisites of section 45 of the Specific 
Relief Act. Mr. Rasul isa person aggriev- 
ed by the refusal of the University. He 
has no other remedy at all indicated by the 
Statute. 

JUDGMENT. 


CHAUDHURI, J.—Section 45 of the Specific 
Relief Act provides an exceptional remedy. 
It is in substitution of the prerogative Writ 
of Mandamus, which our Court on ita Origi- 
nal Side had jurisdiction to issue. Five 
conditions ‘are laid down in the section, 
provisos (a) to (e), which the applicant 
invoking this jurisdiction has to satisfy. 
The conditions are cumulative, ajl `of them 
have to be fulfilled. The remedy is of- a 
summary nature and coercive in character. 
Being discretionary it must be exercised 
with caution and the duty sought to be 
enforced must be clear and obligatory. The 
first condition is that the applicant has to 
show a threatened injury to his personal 
right, that such right does exist anda clear 
injury must also be showh. He must also 
show that he-has no other specific and ade- 
quate legal remedy, and that the remedy 
applied for will be complete. 

By section 8 of Act VIII of 1904- power 
has been given to the University to appoint 
Professors and Lecturers. By section 4 the 
body corporate of the University is constitu- 
ted and the powers of that corporate body 
are vested in the Senate. By section 25 of 
Act VII of 1904 the Senate of the University 
with the sanction of the Government is 
empowered to make Regulations consistent 
with the Act of Incorporation as amended 
by the said Act of 1904, and with the last- 
mentioned Act to provide for all matters 
relating to the University including the 
appointment and duties of the Registrar 
and of all officers and servanta of the Univer- 
sity and of Professors and Lecturers appointed 
by the University. The applicant states 
that on the recommendation of the Syndicate 
of the said University, the Senate appointed 
him University Lectyrer in International 
Law for post-graduate students; that such 
appointment was made some time in the 
month of July 1919 for a period of two 
years; that after his appointment he began 
to deliver lectures on International Law and 
continued to do so-up to the end of the acade- 
mic year ending May 1913, and his Jecturcs ` 
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wero attended by over 80 students; that the- assuming, although not admitting, that any 


petitioner was about to commence his 
lectures for the current academic year which 
will end in May 1914 when he was informed 
by the Registrar of the University that the 
Government of India had refused to sanction 
his appointment as University Lecturer. He 
contends that he is still the University 
Lecturer in International Law, and the 
Government of India has no authority to 
interfere with his appointment. He con- 
tends that the Regulations promulgnted 
by the Government of India under the Act 
are tilira vires, in ro far as they provide that 
no University Lecturer shall be appointed 
without the sanction of the Governor-General 
in Council (section 12, Chapter XI of the 
Regulations). The contention is based upon 
the provision in section 8 of Act VIII of 
1904—the power to appoint Lecturers being 
given to the Corporate Body of the Univer- 
gity, as defined by that Act. It is also 
contended that although under the Act 
“Government” means in relation to the 
Oalcutta University the ~ Governor-General 
-in Council, yet having regard to the fact that 
the Governor-General in Council not having 
by notification reserved to themselves any 
right over the University they had ceased to 
have any power over the University of 
Calcutta. The relator further contends that 
the result is that the action taken by the 
Governor-General in Oouncil with regard to 
| hia appointment ia a nullity in law. Tho 
application sets out certain correspondence 
between the relator and the University 
authorities, to which it is needless to refer 
jn detail. In one of these letters, namely, 
the relator’s letter of the 10th July 1918, he 
purported to appoint 11 A.M, Saturday the 
26th July, as the time and the Darbhanga 
Building as the place for his first lecture 
thia year. In reply to that letter the Regis- 
trar of the University said that inasmuch as 
the Governor-General in Council had under 
section 12, Chapter XI, of the University 
Ragulations declined to sanction the 
petitioner’s appointment as University 
Lecturer for the curtent academic year, the 
Hon’ble the Vice-Chancellor and the Syndi- 
cate could not allow the petitioner to deliver 
lectures as proposed by him. The petitioner 
in his letter of the Ist August insisted that 
inlaw sanction of the Government is not 
“required for such appointment, and that 


sanction was necessary, it was the” sanction 
of His Excellency the Governor of Fort 
William in Bengal in Connoil, and not of the 
Governor-General in Oonncil. The peti- 
tioner proceeded to ask the University 
forthwith to make arrangements for lectures 
to be delivered by him and if the University 
thought that the sanction of the Government 
was necessary to seek such sanction from 
the Governor of Fort William in Bengal in 
Council, The Registrar wrote in reply 
paying that the Syndicate found itself unable 
to acogde to his request. The refusal of the 
Syndicate to comply with his requisitions is 
complained of as the injury to the personal 
right of the relator. As the relator had 
not set out the resolutions of the Syndicate 
and the Senate and his letter of appointment 
in his application, I required a further aff- 
davit, which has now been filed. 

Now it appears that the resolution of 
the Syndicate was in the following form:— 
“That the Syndicate recommend to the 


‘Neonate that with the sanction of the Gover- 


nor-General in Council the under-mentioned 
gentlemen, (Mr. Rasul being one of them) be 
appointed University Lecturers in _ History 
for a period of two years with effect from 
July 1912,” to lecture in the special branch 
of the subject mentioned against his name. 
(See Minutes, Oalentta University, Part IV. 
1912, 29th June 1912, p. 1262). It 
appears that the above recommendation of 
the Syndicate came up before the Senate on 
the 18th of duly 1912, when the following 
resolution was passed:—‘“That the Governor- 
General in Council be moved to sanction the 
appointment of the following gentlemen, the 
petitioner being one of them) as University 
Lecturers in the subject noted against (the 
name of each fora term of two years with 
effect from the Session 1912—13.” (See 
Minutes of the Senate, dated 18th July 1912, 
p. 1818, Oalcutta University Minutes, 
Part IV, 1912). In putting the motion to 
the meeting the Vice-Chancellor observed 
that the University was “to be congratulated ` 
on the satisfactory arrangement it had been 
able to make for the furtherance of post- 
graduate study in the different subjecta. 
The services of an eminent Vedic scholar had 
been secured to teach the Vedas. The ‘staff 
in History was particularly strong and the 
work of lecturing in the special branches of 
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the subject had been entrusted to competent 
men, who had received their training in one 
or other of the older Universities of 
England.” I have quoted the above as some 
reliance is placed by the relator upon tho 
speech by the Vice-Chancellor. It furthor 
appears that certain other names came up be- 
fore the Senate on the 27th July 1912, when 
the Hon’ble the Vice-Chancellor addresing 
the Senate announced that they had secured 
the services of Messrs. Rasul and others, 
who had iaken their degree of History either 
at Oxford or Oambridge to deliver special 
courses on selected topics. It is ‘clear, 
therefore, that the Syndicate recommended 
his appointment subject to the sanction of the 
Governor-General in Conncil and the Senate 
. thereupon resolved to move the Government 
to sanction the appointment of the petitioner 
amongst others as University Lecturer. 
The Resolution of the Senate is not ono of 
appointment, not even of a provisional 
appointment pending the sanction of the 
Governor-General in Oouncil. The Vice- 
Ohancellor no doubt said at the meeting of 
the Senate on the 18th July that the work 
of lecturing had been entrusted to competent 
men, What he meant was that the services 
of competent men had been arranged for or 
secured. But whatever he may have meant, 
the Senate is only bound by its resolution. 


Paragraphs 4 and 5 of the relator’s 
affidavit do not accurately set ont the 
Resolutions of the Syndicate and Senate. 


The relator states in paragraph 8 of his 
affidavit of the 18th August that to the best 
of his recollection he received in or about the 
month of July 1912 a communication in 
writing from the Registrar of the University 
that he had been appointed University 
Lecturer in History for a period of two years 


from July 1912, requesting him to sppoint- 


the time and place forthe delivery of his 
lectures and thereupon he wrote back to the 
Registrar making such appointment and 
- delivered his lectures and continued to do 
ao during the academio year 1912-1918. 

He believes he has lost the letter. His 
attorney wrote for a copy from the Uni- 
versity, but they have not on record in 
their office copy of any separate letter 
nddresasd to Mr. Rasul. They say: “the 
practice is that when a number of lecturers 
are appointed at the same time, only one 
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draft copy of the letters of appointments 
which are all exactly similarly worded is 
kept in the office, the wording being based 
on the respective resolutions of Syndicate 
and Senate.” Mr. Rasule attorney wrote 
fora copy of the draft and reseived the 
following reply from the Registrar, dated 
the 18th August 19138: 


“I find on further inguiry that the draft 
copy referred to in my letter of yesterday 
concerns only certain lecturers who were 
appointed on 8 fixed monthly salary. No 
letter of appointnent has been sent to the 
other gentlemen who, with Mr. Rasul, were 
provisionally- appointed on other terms 
pending the sanction of His Excellency the 
Governor-General”. 


Mr. Rasul, therefore, conld not have received 
a letter of appointment and according to 
the Registrar of the University his appoint- 
ment was provisional pending the sanction 
of his Excellency. 


Mr. Rasul’s impression seems to be due 
to some circular letter or communication 
asking him to appoint the time and place 
for his lectures. 


There being no letter of appointment from 
the University I cannot hold the petitioner 
was appointed. Judging from the Resolutions 
I have quoted, the Senate did not even 
formally appoint him pending the sanction 
of the Governor-General. 

He has placed himself in an unfortunate 
position by not requiring s letter of appoint- 
ment and I quite sympathise with him. I 
appreciate the spirit in which he took up the 
work and the sacrifice it involved, but I 
cannot hold that any legal right has been 
established or exists by his having lectured 
last year. 

The Syndicate and Senate are only bound 
by their Resolutions and I do not think that 
they ever intended to appoint him without 
the sanction of the Governor-General. 

Mr. Rasul apparently did not know the 
text of the Resolutions but he was dealing 
with a Corporation whose rights are deflned 
by Statute. He ought to have informed 
himself of them and thuas his present trouble 
might have been avoided. If he came to 
know, and he must be deemed to have had 
notice, that his appointment was dependent 
upon the sanction of the Governor-General, 
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he could not be heard to say, upon refusal of 
sach sanction, that he still held the appoint- 
ment. When the duty is conditional on the 
approval of another person or body being 
obtained there is no right to the Writ until 
. puch approval has been given [| Reg. v. St. 
Luke's Ofelsea (2), Cockburn, O. J.] There 
is no evidence of any personal right having 
been created such as enables me to interfere 
under the provisions of section 45. The true 
principle underlying the jurisdiction in these 
cases ia that the proceeding can confer no 
title not already existing, thongh it may 
affect the consummation of the relator’s title, 
if he have one: but it gives him none. See 
Lord Kenyon, O. J., in Rex v. Olarke (8), see 
Be parte Napier (4), where Lord Campbell, 
L. O. J., said: “The existence of a legal 
right ia the foundation of every Writ of 
Mandamus”. It is only issued to place a 
person in possession of office but confers no 
right. It merely places him in possession to 
enable him to assert his right, which in 
gome cases he could not otherwise do. In all 
cases where the validity of an appointment 
js the main point in dispute the Writ is not 
granted until the controversy has been tried’ 
at law andan adjudication had in favour of 
relator. (Spelling on Injunction, p. 1365, 
Qnd Edition). In other words, the Writ 
does not lie to try the title. Here apparently 
there is no title. There is no letter of 
appointment. If such title is based upon the 
Resolutions, the utmost that can be said 
in that he held the office only provisionally 
and the condition having failed, he is not 
now legally in a position to assert that he 
holds the office aa of right. Itis said that 
the University is estopped from denying his 
title having availed itself of his services. If 
there is such an estoppel, the right ought to 
be declared in a suit instituted for that 
purpose. It is contended that the sanction 
of the Governor-General in Conncil under 
section 12, Obapter XI of the University 
Regulations, is ultra vires. It may be so, 
but if that is the isane it cannot be tried in 
these proceetlings. „lhe Government is not 
a party to these proceedings and cannot be 
made parties under the express provisions of 


(2) 8 Jur. (x. 5.) 308; 5 L. T. (x. 5) 7445 10 W. R 
203, 31 L J. Q. B. 50 at 58; 1 B. & 8. 908; 121 E. R. 


940, 124 R. B. 806. - 
io) ae at p 83; 6 R. B 874 102 E. B. 297. 


(4 18 Q.B. 692 at p. 605; 211144. Q-B. 833; 17 Jur. 380, 
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the section. I do not think ony authority 
can be found for trying . an issue of this 
character in these proceedinga. It would be 
to decide a question of jurisdiction which 
arises as between the University and the 
Governor-General in Council. It may be 
tried in a properly constituted suit, but not 
in summary proceedings of this nature. 
The Court has always refused to allow an 
application for Mandamus to be made the 
oceasion or excuse for obtaining the opinion 
of the Court on some doubtful question of 
law. One portion of the application is that 
“the ` Senate be required, if sanction is 
necessary, to apply for such sanction to 
His Excellency the Governor of Fort William 
in Bengal,” which means that in these 
proceedings it has got to be determined as 
to whether the Regulation I have referred 
to is ultra vires or not, and in addition thereto 
to hold that the sanction intended was to 
be obtained from the Governor of Bengal in 
Council. If section 12 is wira tires so far as 
the Governor-General in Council is concerned 
it would also be lira vires with regard to 
the Governor of Bengal in- Council and I 
do not think the applicant can ask me to 
replace, if his contention is correct, the 
Governor-General in Conncil by the Governor 
of Bengal in Council. That clearly I cannot 
do. I was atone time inclined to think that 
the right of a lecturer to lecture, who is not 
remunerated for his services, is nota per- 
sonal right to which an injury can be raid 
to have been caused by the refusal of the 
Senate to give him facilities for delivering 
lectures. A clear distinction has been made 
in England between endowed lectureships 
and lectureships not carrying fees or emolu- 
ments. Tapping in his work on Mandamus, 
p. 176, says: “there must also be annexed 
toor issued out of the office fixed fees or 
emolumenta ora salary. The office must be 
an office of consequence or value, for which 
there does not exist any specific legal remedy. 
The value, however, is not scrupulously 
weighed.” Stated in this broad form the ` 
proposition does not seem to be quite correct. 
The Writ has been isaued in respoct of offices 
carrying no emolument as pointed ont by 
Shortt on Mandamus p. 274. Ordinarily 
there are certain fees attached to the office 
ofa University Lecturer, but the applicant 
from a sense of public duty accepted the office 
without fees. The office is yndoubfely an office 
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of consequeuce, though it may not be of any 
pecuniary value. Theinjury to the office is 
said to be that no arrangements are being 
made for lectures to be delivered. I am not 
quite clear in-my mind that such refusal is 
an injury to the personal right of the lecturer. 
Inre Rustom Jamshed Irani (5) it was- con- 
sidered by Russell, J., that the personal 
fight mentioned inthe section referred to 
rights in rem, “such as every human being ina 

civilized society possesses indepedently of any 
act of his own” (page 655). This proposition 
does not seem to be supported by authority. 
The rule on the other hand appears to be that 
he alone is a competent relator who has some 
interest other than such as may belong to 
the community at large in the question to be 
tried. See Rex v. Brown (6). The Appeal 
Court did not sanction the definition given 
by the learned Judge in the original 
Court, Rustom Jamshed Irani v. Hartley 
Kennedy (7). It also seems to me that 
if a mandatory order was made actu- 
ally in favour of the applicant in this 
case it could be easily nullified by the Univen- 
sity authorities, if they chose. The Regula- 
tion relating to the arrangements for lectures 
rons as follows:— Such lectures shall be 
delivered and classes held in the College to 
which the lecturer belongs or any such other 
place as the Syndicatein consultation with 
the lecturer may determine.” The applicant 
does not belong to any College and, therefore, 
in his case the place is to be determined by 
the Syndicate in consultation. with him. 
There is pothing said about appointing the 
time for lectures. If an order was made 
upon the Syndicate to appoint a plaee for 
the lectures they might easily nullify it by 
appointing a place but not appointing any 
time for the lectures. The section provides 
that the remedy shall be complete and effectual: 
such clearly would not be the. case if the 
University did not fix any hours for the 
lectures. I think, however, that these are 
matters of internal arrangement with which 
the Courts are unwilling to interfere unless 
under clear obligation. I cannot accede to 
the prayer of the applicant, as it seems to 
me that the applicant has not shown that 
he hasa complete specific legal right, such 
as I hold must pre-exist. It ems to me 
6 8 Bom. L. R. 653. 
7 


6) (1700) 3 T. E. 674 note, 100 E B. 740. 
26-B, 390 at p, 408; 4 Bom. L. B. 1. 
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that the question of ultra vires cannot be 
litigated upon in these proceedings. It isa 
clear-principle that no order affecting the 
status or rights of the parties concerned ought 
to be determined in proceedings of this nature 
or of any proceedings whatsoever, unleas they 
are parties therein. 

The petitoner further contends that his 
application may be treated as one by a person 
interested to enforce a statutory duty imposed. 
upon the University “to make provision for 
the instruction of students” under section 3 of 
Act VIII of 1904. Before dealing with the 
question of the statutory duty, if any, involved 
in this case I have to see what the personal 
right is. Section 45 requires some right in 
the person applying. It must be some 
interest in him other than such as may belong 
to the community at large. If, however, it 
be said that hia personal right is by virtue 
of his appointment, I have already dealt with 
the matter and have held that the appoint- 
menthas not been established. Section 3 
of Act VIL of 1904 merely says the Univer- 
sity “shall be and shall be deemed to have 
been incorporated for the purpose (among 
others) of making provision for the instruc- 
tion of students, with power to appoint 
University Professbre and Lecturers.” It is 
merely an empowering section. It #¢lothes’ 
the University with certain powers. They 
are words merely making that legal and 
possible which thare would otherwise be no 
right or authority to do. There is no immedi- 
ate duty imposed by it. Section 25 (e) has 
also been referred to. It runs thus:— 

“The Senate with the sanction of the 
Government may from time to time make- 
Regulations consistent with the Act of In- 
corporation ‘as amended by the Act of 1904 
and with the Act of 1904 to provide 
for all matters. relating to the University: 
in particular, such Regulations may provide 
for (among others) (e) the appointment 
and duties of servants: of the University 
and of Professors and, Lecturera appointed 
by the University.” e 

This section gives power to the University 
to make regulations subject to the sanction of 
the Government. Such Regulations have been 
made and my attention has been called to 
section 1 of Chapter XI of the Regulations. 

The University shall provide for post- 
graduate teaching, study and research 
the faculties of arta and science.” - 
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Chapters LX and X deal with University 
Profeasora and Readers’ respectively. In the 
former case when the funds of the University 
permit, the Senate with the previous consent 
of the Governor-General shall found such 
Professorships, in the latter case, a certain 
sum whenever practicable shall be set apart 
annually for the purpose of providing special 
courses of lectures on particular subjects. The 
lecturers delivering such courses of lectures 
shall be called University Readers. The 
appointment of a Reader shall be made by 
the Senate on the recommendation of the 
Syndicate. Itis pointed out that there are dis- 
tinctions made between the appointment of 
Uniiversity Professors, University Readers 
and University Lecturers. In the case of 
the first two the appointment is made con- 
tingent upon the provision for funds. In the 
case of University Lecturers there is no such 
provision. It is to be noticed, however, that 
in each cage the Regulations provide that no 
one shall be appointed without the sanction 
of the Governor-General in Council. I am 
not prepared to hold that although it may 
be said that section 1 of Ohapter XI imposes 
au obligation on the University to provide 
for post-graduate teaching by appointing 
University Lecturers, -itris, therefore, to be 
construed that the duty is not only imperative 
but immediate. I do not think that the Staute 
imposes any obligation that such lecturers are 
to be forthwith appointed. Section 4 of the 
same Ohapter runs thus—— The Senate shall 
have power upon the rocommendation of the 
Syndicate to appoint lecturers who shall be 
called University Lecturers.” It is merely 
an empowering section. The words “shall 
have power” do not signify any obligation, 
but are potential. There is no compulsion 
upon them to appoint. There is no obligation 
upon them to exercise that power. Section 
1 is controlled and modified by section 4. 
These sections are to be read together. It is 
said, however, that even if it be held that Mr. 
Rasul was appointed | provisionally, yet the 
University having awatled itself of his services 
it is an execnted contract, and it must be 
taken that the contract is still subsisting as 
tho nn »intment was for a period of two years. 
York and North Midland Rathway Oo. x. The 
Queen (1) bas been cited in support of the 
proposition that even if the appointment of 
University Lecturers is merely discretionary, 
it may become obligatory under certian circum- 
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stances. It was argued that it was decided 
in that case that “a work which in its incep- 
tion is permissive only becomes obligatory by 
part performance.” The question inthat case 
arose asregards theliability of a Railway Com- 
pany tocompletea Railway line which the Com- 
pany was empowered to construct by a Rail- 
ways Act. I find that Jervis, O. J., expressly 
stated in that case that it was unneceasary for 
the Court to determine the abstract proposi- 
tion, that a work, which if before it is begun 
was permissive, after it had begun became 
obligatory or not (p. 870). They did not 
desire to be understood as assenting to the 
proposition of Justice Erle in the same case 
on p. 207 “that many cases may occur 
where the exercise of some of the compulsory 
powers may create atuty to be enforced» by 
Mandamus.” Justice Erle held that if there 
are no words in the Act that could be justly 
construed to create a duty, the Court was not 
authorised to decide that such a duty was 
created. Jervis, O. J., emphasised the same 
principle and said, Courts of Justice ought ` 
not to depart from the plain meaning of words 
used in Acts of Parliament, when they do so, 
they make, but do not construe the law; that 
Courts are not to construe Acts by their own 
notions of what ought to have been enacted 
upon the subject.. 

There is nothing to show that Mr. Rasul 
accepted his appointment for the period of” 
two years. There is no writing to that effect. 
He undoubtedly intended to continue. It is 
after all, if anything, a contract of service: 
but where are the terms to be found? The 
Resolution of the Syndicate merely speaks of 
a recommendation for appointment. The Uni- 
versity cannot be bound by any representa- 
tions made by any individual officer without 
the authority or sanction of the University, 
or by any act of his not within the scope of 
his authority. No such communication has 
been shown to have been made by any autho- 
rised person. No doubt the doctrines of 
estoppel and part performance apply to 
Corporations. The principles applied in such 
cases are said to be independent of contract, 
But no sort of estoppel, part performance or 
ratification can bind a Corporation toa transac- 
tion which the Legislature has in substance 
forbidden it to undertake: such restriction is 
to be found in Chapter XI, section 12, and 
n question has been raised whethet the restric- 
tion is tika vires or not. The constitution of 
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the University is embodied in special Sta- 
tutes. All persons dealing with the University 


. or its agents are deemed to have notice of the 


limits publicly set to their anthority, and it 
is well-accepted law that such a Corporation 
is not-bound by anything done by its agents 
in its name when the transaction ison the 
face of it in excess of the’ powers defined by 
Statute. Mr. Rasul must be deemed to have 
known the conditions imposed upon the Senate 
by its Regulations as to ita power of appoint- 
ment and to have accepted the office with 
knowledge of such limitation, and I am not 
disposed to say that he is entitled in this ap- 
plication to rely upon any estoppel on the 
part of the University such ag validates his 
appointment. It is argued that the appoint- 
ment must be held to be valid inasmuch ag 
the. stipulation for sanction of the Government 
is lira vires, and that the Resolution of the 


University stands good if the sanction of the | 


Governor-Genoral is not necessary according 
to the law. The Resolution of the ‘Senate in 
this case is merely that the Governor-General 
be moved to sanction the appointment, not 
- even that the Lecturers are appointed subject 
to the sanction of the Governor-General. 
Even if it be conceded for purposes of this 
application that the sanction of the Governor- 
General is not neceasary, it does not better 
the position of the petitioner. Es parte 
Browning, In re Marks (7) has been relied upon 
in support of the proposition that if the condi- 


tion about the sanction of the Governor-- 


General is $ra vires it is of no effect and the 
appointment stands. That was a case arising 
upon a bankruptcy and a certain Resolution 
of the creditors authorising trustees amongst 
other things to agree toa composition, was held- 
to be ultra vires and void, inasmuch as the 
creditors had no power atthe meeting held 
to pass any resolution respecting the admi- 
nistration of the estate by trustees, as being 
. opposed to section 20 of the Bankruptcy Act 
of 1869: but the contention that because that 
clause was void all the clauses of the Resolu- 
tion were yoid, was held not to be sound 
inasmuch as the other Resolutions had been 
registered under section 127. That was s 
special case depending upon the construction of 
special sections of the Bankruptcy Act and 
cannot be docepted as laying down a pro- 
position for universal acceptance. This case 
` has been cited in Maxwell on Statutes, p. 
" (T) B Ch. A. O. 588; 43 L. J, Eq. 129, 30 L. T. 481, 
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647, 5th Edition, in connection with the vali- 
dity of instrumenta, part being invalid. The 
question of iira vires raised in this case ia, I 
understand to be, that under the Act the 
Senate has the power to appoint, and, therefore, < 
no restriction can be imposed by the Govern- ; 
ment upon the Senate’s power of appoint- 
ment. The Act makes, however, an imperative 
condition that the Regulations are to be framed 
by the University with the sanction of the 
Government. Section 26 of the Act of 1904 
empowers the Government to add to ar alter 
the draft Regulations submitted by the Senate 
after consulting that body and make such ad- 
ditions and alterations as appear to the Goy- 
ernment to be necessary. It further provides 
that indefault of the Senate submitting the 
draft Regulations within a limited 'period the 
Government may make Regulations. The 
contention is that the Regulations, before 
they are made, require the sanction of the 
Government but that the Government is not 
by Statute vested with any powers to impose 
conditions or limitations on the powers given 
tothe Senate. This is a difficult and doubtful 
point such as in my view cannot be decided as 
a side issue in proceedings of a summary. 


character. 
Application refused, 





ALLAHABAD HIGH COURT. 
Sxconp Orvit Appear No. 298 or 1918. 
May 22, 1914. 

Present:—Sir Henry Richards, Kr., 
Chief Justice. and Mr. Justice Tudbell. 
GULZAR AHMAD—Pratytive—ApPeELLaxt 


versus 
-SHEVA SHANKAR SAHAI—Devunpawt— 


BRHSPONDENT. 

Contract Act (IX of 1872), s. 280—Principal and 
agent—Non-dieclosure of principal’ name—Agent, 
whether personally liable, 

_ Tho dofondant as manager of the Bauaili Raj got 
some work dono by the plaintiff. The name af the 
Baja was not disclosed to the plaintiff: a Rs 

Held, that tho defendanteras not personally liable 
to the plaintiff for the work done by him for the Raj. 

Second appeal from the decision of the 
District Judge of Farrukhabad, dated Decem- 
ber 10, 1912. 5 

Dr. 8. N. Sen, for the Appellant. 

The Hon’ble Dr. Tay Bahadur Sapru, for the 
Respondent. : 4 

JUDGMENT.— This appeal arises out of 
a suit for the price of work done in conueo- 
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tion with tbe ‘repairs of a tent. The only plsintiffs claim was rightly dismissed and we 


defendant to the suit is the respondent, Shiva 
Shankar Sahai. He pleaded that he did not 
give the order for the repair of the tent on his 
own behalf, but as the agent for the Bonaili 
Raj. Both Courts have dismissed the plaint- 
ifs guit, holding that the defendant was 
merely agent and not personally liable. 
The appellont relies upon the provisions of 
section 290 of the Contract Act. That sec- 
tion is as followsa:— 


. “In the absence of any contract to that 
affect, an agent cannot personally- enforce 
contracts entered into by him on behalf of 
his principal, nor is he personally bound by 
them. Suchacontract shall be presumed to 
exist in the following cases: 

“(1) where the contract is made by an 
pagent for the sale or purchase of goods for a 

merchant resident abroad; 


“(2) where the agent does not disclose the - 


name of his principal; 


“(3) Where the principal, though disclosed, 
cannot be sugd.” 


The defendant in giving his evidence 
stated that he could ‘not remember 
that he ever mentioned who were the 
owners of the Bansili Raj; and it ‘ig con- 
tended, therefore, an behalf of the plaintiff 
that the defendant was personally liable 
because he did not disclose-the name of his 
principal. Itistrue that the actual names 
of the owners of the Raj were not disclosed, 
but there would not have been the least 
difficulty in the plaintiff's finding out who 
they were had he taken the trouble to do so. 
Assuming, however, that-from the omission 


to mention the names of the owners a pre- ~ 


sumption arose that the contract between the 
parties was that the defendant should. be 
personally liable, it is of course a presump- 
tion which can be rebutted. In our opinion 
the Courts below found and intended to find 
that the plaintiff never did the work or 
supplied the goods on the credit of the defend- 
ant. He know that the defendant was the 
manager for the Raj, that the goods were 
being supplied nnd the work done for the 
Raj to be paid for by the Raj. This is the 
only possible inference that, could be drawn 
from the statement of the defendant himself 
and it means that the presumption was re- 
-butted This being sọ,-in our opinion, the 


accordingly dismiss the appeal with costs 
including in this Court fees’ on the higher 
scale. 

We hope that for the honour of the Raj a 
fair and reasonable sum will be paid for the 


work which was done. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seooxp OivIL Appaat No. 820 or 1913. 
May 11, 1914. 

Presené:—Sir Honry Richards, KT., 

Chief Justice, and Mr. Justice Tudball. - 
PARGAS SINGH AND ANOHER— DEFENDAN IB 
——APPRLLANTS 


versus 

MANSAB ALJ-——PLAINTIPF—RESPONDENT. 

Pre-emption—Wajib-ul-ars—Contract—Perfect par: 
tition, affect of. 

A Wajrb-wl-ars contained an agreoment as to pre- 
emption betwoen co-sharors. After the preparation of | 
the TPajib-ul-ars the villago was perfectly partitioned 
and no fresh contract was ontered into: 

Held, that the Pajib-wlais oontract as to pre- 
omption had ceased to be binding on tho co-sharers. , 

Second appeal from the decision of the . 
Subordinate Judge of Jaunpore, dated April - 
10, 1918. 

Dr. S. Suleman, for the Appellants. 

Dr. 8. O. Banerjee, for the Respondent. , 

J CDGMENT.—This is a defendante’ appeal 
arising ont of a suit for pre-emption. The 
plaintiffs came into Court claiming a right 
of pre-emption on three grounds: 

1) on the basis of a custom in the village; 

(2) on the basis of a contract between the 
oo-sharers; and 

(3) on the basis of the Muhammadan Law. 

The Courts below have held that no custom 
was proved. They have also held that the 
claim based on the Muhammadan Law has 
failed as the necessary preliminary demands 
were not made. But on the basis of contract 
they have decreed the claim. 

The evidence of the contract relied upon 
isan extract from the Wajib-ul-are of the 
current settlement. Reading that it is clear 
that theagreement was one between co-sharers 
to last so long as they remained co-sharers. 
Subsequent to the settlement’. Mxsammat 
Imam Bandi Bibi, a co-sharer inthe village, 
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effected a partition of her share (0-3-11) 

‘which was formed into one separate mahal. 
She transferred her mahal to one Farzand 
Ali, who in turn transferred it to one Musam- 
mat Amina Bibi. The present plaintiff and 
the vendor in the present suit are the re- 
presentatives of Musammat Amina Bibi. 
It isclear after the perfect partition of 
Musammat Imam Bandi Bibis share the 
contract ceased to be binding on the oo-sharers, 
for the simple reason that she ceased to be 
8, co-sharer with the other samtndars in the 
village. No fresh contract has beeu proved 
to have been entered into since the partition 
and in our opinion the claim based on con- 
tract must fail for the above reason. 

We, therefore, allow the appeal, set aside the 
decrees of both the Courts below and dismiss 
the plaintiff's suit with costs in all Courts 
including in this .Oonrt foes on the higher 
scale. 


Appeal allowed. 


PUNJAB CHIEF OOURT, 
Sxconp Orvin APPHAL No. 1648 or 1912. 
May 25, 1914. 
Present: — Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 
DEVI DAS AND orHes8—PLAINTI¥Fa— 
APPELLANTS 
versus 
RAJA KHAN AND oraers—Darenpants— 
Raspon pants. 

Hindu Law—Alenation— Widow sn possession of 
husband's estate-—Alisnation of portion of estate with 
oonsent of nearest reversioner—Right of remoter rever- 
sioners to contest alienation, i 

In all cases and under all circumstances the con- 
sont of the next reversioner of a Hindu widow in 
possession of her husband's estate to an alienation 
ofa portion of that estate does not validate the 
alienation and debar the moro remote reversioners 
from contesting it. 

The principles underlying such cases discussed and 
explained. 

Debi Prosad Ohowedhury v. Golap Bhagat, 19 Ind. 
Oas. 278; 17 O. W. N. TOL 17 O. L. J. 408; 40 O, 721, 
relied upon. + 
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” Becond appeal from the decree of the 


Divisional Judge, Rawalpindi, dated the 13th 
May 1912, reversing that of the District 
Judge, Rawalpindi, dated the 18th December, 
1911, decreeing plaintiffs’ claim. j 


Bhagat Gobind Das, for Rai Bahadur Lala 
Sukh Dial, for the Appellants. : 


Dr. Muhammad Iqbal and Mr. Kanwar 
Sain, for the Respondents. 


JUDGMENT.—The facts of this case are 
briefly these: By a registered deed, dated 
the 25th October, 1909, Musammat Lajwanti, 
defendant No. 1, widow of Kishen Ohand, 
and Shankar Das, defendant No. 2, firat 
cousin of her deceased husband, sold a portion 
of thé land left by Kishan Chand, which 
Musammat Imjwanti was holding on the 
usual widow’s life-estate, to Raja Khan, de- 
fendant No. 8. On the 29th April, 1911, the 
present snit waa brought by Ram Ohand and 
Musammat Nanki, daughter of Dittoo Mal, 
for a declaration that the sale of the land in 
question in favour of Raja Khan shall not 
affect their reversionary rights after the 
death ef Musammat Lajwanti. Ram Chand 
died during the pendency of the snit in the 
first Oourt, and his sons, Deyi Das and 
Deputy Lal, were brought on the record 
as his legal representatives. In answer to 
the plaintiffs’ suit, the defendanta pleaded 
that the plaintiffs were not the reversioners 
of Kishan Chand, deceased, husband of 
Musammat Lajwanti; that the land in suit 
yas not ancestral; and that Shankar Das, 
defendant No. 2, who was the presumptive 
heir at the time when the sale was made, 
having assented to the sale by joining asa 
co-yendor with the widow, the plaintiffa were 
precluded from contesting the validity of the 


gale. 


The District Judge held that the plaintiffs 
were the collaterals of Musammat Lajwanti’s 
deceased husband; that, although the land 
was not ancestral property qua the plaintiffs, 
they could contest the sale by the widow; 
that the sale was not validated merely by 
the consent of Shankar Das, defendant No. 2, 
who was the nearest reversioner at the date 
of the sale; and that the sale had not been made 
for legal necessity. In support of his view 
regarding the validation of the sale by the 
consent of the nearest reversioner the Dis- 
‘viet Judge relied on the Full Bench decision 
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of the Allahabad High Court in " Ramphal 
Rat v. Tula Kuari (1). As a result of the 


above findings, the District Judge decreed 
the plaintiffs’ claim. 


On appeal the learned Divisional Judge 


agreed with the District Judge that the 
plaintiffs were the collaterals. of Kishan 
Ghand and that the sale was not made for 
legal necessity; but following the decision of 
their Lordships of the Privy Oouncil in the 
case of Bajrangi Singh v. Manakarmtka Bakhsh 
Singh (2) he held, differing from the Dis- 
trict Judge, that the nearest reversioner of 
the widows husband having consented to 
the sale in question the plaintiffs could not 
challenge it. He accordingly accepted the 
appeal and dismissed the plaintiffs’ snit. 


The plaintiffs have preferred a second 
appeal to thja Oourt, and their learned 
Pleader has urged that the Divisional Judge 
has not correctly understood the decision of 
the Judicial Committee in Bajrang: Singh v. 
Manikarnika Baksh Singh (2) and that that 


decision is no authority for the proposition that, 


in all cases and under all circumstances the 
consent of the next reversioner of a Hindu 
widow in possession of her husband’s estate 


to analienation ofa portion of that estate ` 


validates the alienation and debars the 
more remote reversioners from contesting 
it. It is admitted that the parties are 
governed by Hindu Law. 


The Privy Council’s decision on which thë 
Divisional Judge has relied has been the 
anbject of consideration by the High Courts 
in this country, and we have been referred to 
a large number of recent decisions bearing 
on the point before us. The appellants’ 


Natk (8), Bakhtawar v. Bhagwana 
Abdulla v. Ram Lal (5), Pittu Appa Nalvads 
v. Babaj Narwmang (6), Ramkrishna 
Kwppuswamt v. Tripurabas (7), Abhesang 
Tirabhas 4. Batsang Fatesang (8), Debi Prosad 


1) 6 A, 116, A. W. N. (1883) 248. 

2) 8M. L. T. 1 (P. Q); 120. W. N. 74 9 Bom. L 
BR. 1348; 6 0. L. J. 766 © A. L. J. l; 85 L A 130. A. 
14,17 M. L. J. 006. 

3) 31 M. 906 (F. B.) 18 M. J. 900, 8 M. L. T. 858. 

4) 5 Ind. Oas. 270,7 A L. J. 121; 82 A 178. 

“ (8) 12 Ind. Oas. 601; 8 À. L. J. 1815; 34 
1B 
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Ohowdhry v. Golap Bhagat (9) and Gopeswar 
Misra v. Gopint Batshnabi (10). On the 
other hand, the Counsel for the respondents 
(for the widow and for the vendee respec-" 
tively) have relied upon Pulin Chandra 
Mandal v. Bolat Mandal (11), Kattamoody 
Raghupathy v. Katiamoody Kammamma (12) and 
Tek Chand v. Musammat Gopal Dewi (18). 
The whole case law upon the subject is 
carefully summarised in Rama Krishna’s 
Hindu Law, Volume II (Edition of 1913), 
pages 346-357. 

In the Privy Council case [Bajrangi Singh 
v. Hanakarntka Baksh Singh (2)] the widow 
had made sales for valuable consideration of 
successive portions of her husband’s pro- 
perty to her own son-in-law, and the sales 
taken together covered the whole ecataie. 
These sales were made without legal neces- 
sity, and the consent of the reversionary heirs 
of the widow’s huaband was not obtained 
when the sales were made. Subsequently 
some of the reversioners, who were at the 
time admittedly the nearest reversionary 
heirs to her hnuaband’s estate, executed two 
deeds of relinqguishment in favour of the 
widow for a certain consideration and ratified 
the sales that had been made by her to 
her son-in-law. After the widow’s death 
the property sold, which consisted of revenue- 
paying land, was duly mutated in the name 


of the son-in-law, but after the death of 


the son-in-law the sons of some of the rever- 
sionera who had consented to the sales by 
the widow brought a suit in their capacity 
of reversionary heirs of the widow’s husband 
for possession of the estate. One of the 
questions for decision before their Lordships 
of the Privy Council was whether the 
consent of the fathers of the plaintiffs, who 
were the nearest reversionary heirs at the 
time of the sales by the widow and who 
had subsequently ratified the sales for 
consideration, did not deber the plaintiffs from 
questioning the validity of those sales. In . 
the course of their judgment, after referring to 


(9) 19 Ind. Oas. 273; 170. W. N. TOlj 17 0. L. J. 
409; 40 O. 721 


(10) 21 Ind, Oas. 200; 17 O. W. N. 1082; 19 0. L. J. 
818 ` 6 


G3) 13 tua Gos iG AM T 

16 Ind. Oàs. 710, 12 M. L. T. 325; 28 M. L. J. 
863; (1912) M. W. N. 1228 

(18) 18 Ind. Cas 482 46 P. B. 191% 127 P. p. B. 
1912, 180 P. W. B. 1912, ~ ; 
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two of their previons decisions bearing upon 
the question of the validation of an aliena- 
tion made by a Hindu widow without legal 
necessity by the consent of her husband’s 
kindred, their Lordships observe that upon 
the practical application of the general 
principle laid down in those decisions there 
has been much discussion in ¢he High 
Oourts in India. They then refer to the 
decision of the Allahabad High Oonurt in 
Ramphal Rat v. Tala Kuari (1) to 
the effect that the consent of the heir- 
presumptive to an alienation by a widow was 
“not sufficient to defeat the rights of a more 
remote reversioner, and that an assignment 
‘by the widow to the heir-presumptive has no 
greater effect in his favour than it would 
have had if he weres stranger. Reference 
is then made to two decisions of the Calcutta 
High Oonrt, Nobokishore Sarma Roy vy. 
Hari Nath Sarma Roy (14) and Radha 
Shyam Strear v. Joy Ram Senapati (15), and 
tothe Full Bench decision of the Madras 
High Court in Marudamuthu Nadan v. Br- 
mvasa Pillas (16) as laying down the prin- 
ciple that if a Hindu widow was competent 
to surrender her whole eatate tothe next 
heir of her husband, it followed as a legiti- 
mate conseqnence that she could also alienate 
it with hisconsent without any legal necessity. 
Next their Lordships refer to the ruling of 
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the Bombay High Court in Vinayak Vúühal' 


Bhange v. Govind Venkatesh Kulkarni (17) 
andquote with approvalthe view of Ranade, J., 
that in order to validate an slienation by 
a widow otherwise than for legal necessity 
the consent of the reversioners must be of 
such kindred the absence of whose opposi- 
tion raises the presumption that the aliena- 
tion was a fair and proper one. Their Lord- 
shipa then go on to observe :— 


“The principle being thus admitted by the 
High Courte in India, the question of the 
quantum of consent necessary only remains. 
The High Court of Allahabad, indeed, does 
mot recognize the validity of surrenders in 
favour, or alienations with the consent, of 
presumptive reversioners, 80 as to defeat the 
title of the actual reversioner at the time 
of the widow’s death. But this restriction 


14) 10 0. 1102 F. B. 
15) 17 0. 898. ‘ 


Se 21 M. 128, 8 M. L. J. 09 
B. 
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is at variance with the principle itself, 
and is not in accordance with the practice in 
other parta of India in which the Mitakshara 
law prevails. * + * They (their 
Lordships) agree with the High Court of 
Calcutta—Radha Shyam Strear v. Joy Ram 
Senapait(15)—that or dinarily the consent of 
the whole body of persons constituting the 
next reversion should be obtained, though 
there may be cases in which special cirenm- 
stances may render the strict enforcement 
of this rule impossible.” - 

In the nert paragraph their Lordships 
apply the -rule above enunciated to the case 
before them, and atthe same time point 
out, as found by the Judicial Commissioner 
of Oudh, that of the seven reversionary heirs 
who had executed deeds of relinquishment 
in favour of the widow two were four degrees 
removed and five were five degress removed 
from the common ancestor of themselves 
and the widow’s deceased husband. There 
did not appear to have been alive at the 
time of the sales by the widow any other 
reversionary heirs at all in the line of the 
common ancestor. Then follows what ap- 

to be an important passage in the judg- 
ment: Their Lordships agree with the 
Judicial Commissioner that the consent 
of these persons was sufficient, and that it 
is immaterial that it was given after the 
execution of the deeds. * z t 
The appellants who claim through Matadin 
Singh and Baijnath Singh must be held 
bound by the consent of théir fathers.” 

From the judgment of their Lordships 
three important facts emerge with sufficient 
clearness :— 


(1). That the widow had sold the whole 
estate of her husband to a stranger for valu- 
able consideration. a 

(2). That the whole body of the nearest re- 
versioners of her husband (indeed, according 
to the Judicial Commissioner, the whole body 
of reversioners) had ratified the sales and 
assented to them after receiving consideration 
for their ratification and assent. 

(3). That the suit which was brought to 
contest the sales was brought by the sons of 
the consenting reVersionera. 

The appellante’ learned Pleader has argned 
with great force that the ruling of their 
Lordships in Bajrang?’s (2) case must be 
interpreted by the light of the facta of that 
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case and of the observations made by their 
Lordships in the course of their judg- 
ment, and that their Lordships did not 
intend to lay down the broad proposition 
that in all cases and under all circumstances 
the mere assent of the nearest reversionary 
heir to an alienation made by a Hindu 
widow without justifying legal necessity 
debars the more remote reversionary heirs 
from contesting that alienation. After 
careful consideration of the decisions of the 
High Courts of Madras, Allahabad, Bombay 
and Calcutta, to which reference has been 
made above, we are of opinion that the view 
of the Divisional Judge in this case cannot 
be sustained. It is unnecessary for us to 
discuss in this place the above-mentioned 
decisions of the High Courts in which the 
Privy Council case has been considered and 
explained, as it is sufficient to aay for our 
present purpose that we entirely agree in 
the view of the law as propounded in the 
recent Full Bench decision of the Oalcutta 
High Court in Debt Prasad Chowdhury v. 
(dolap Bhagat (9) In that case the quea- 
tion referred to the Full Bench was this: 
“ Is the alienation by way of mortgage bya 
Hindu widow of a portion of the estate of 
her husband without any proved legal 
necessity, but with the consent of the near- 
est reversioner for the time being, valid and 
binding on the actual reversioner who ia not 
the heir of the consenting reversioner P” 
After a full discussion of the several Privy 
Council decisions, including the decision in 
Bajrangis case (2), bearing on the question 
referred, the learned Chief Justice, Sir 
Lawrence Jenkins, sums up the result of the 
authorities as follows :— 

“The result, thén, of the authorities 
binding on us appears to me tobe this: 
To uphold an alienation by a widow of her 
deceased husband’s estate, where she is his 
heir, it should be shown ;—-(4) that there 
was legal necessity, or (15) that the alienee, 
after reasonable inquiry as to the necessity, 
acted honestly in the belief that it existed, 
or (411) that there was auch consent of the 
next heirs as would raise a presumption, 
either of “the existence of necessity, or of 
reasonable inquiry and honest belief as to 
ite existence, or (iv) that there was a 
consent of the next heirs to an alienation 
capable of being supported by reference to 
the theory of the relinqnishment of the 
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widow’s entire interest and consequent ac- 
celeration of the interest of the consenting 
heirs. Where any one of the first three 
positions is established, the alienation may 
be of the whole or any part of the husbend’s 
estate but where the fourth alone is proved, 
there the alienation must be of the whole. 

“Here the alienation is only of a part of 
the husband’s estate, and. that by way of 
mortgage, so that the fourth position cannot 
apply. 

I would, therefore, answer the question 
propoumded by saying that the alienation 
by way of mortgage by a Hindu widow as 
heiress of a portion of the estate of her 
deceased husband, without proof either of legal 
necessity or of reasonable enquiry, and honest 
belief as to.its existence, but with the consent 
of the next reversioner, for the time being, will 
be valid and binding on the actual reversioner, 
if the presumption of legal necessity or of 
reasonable enquiry and honest belief raised 
by ‘auch consent is not rebutted by more 
cogent proof.” 

Another member of the Full Bench, Sir 
Asutosh Mookerjee, after referring to the 
theory maintained by Lord Davey in Sham 
Sundar Lal v. Achhan Kunwar (18) that 
consent of reversionera merely affords proof of 
the propriety of the alienation by the widow, 


and also to the doctrine of surrender of the 


estate by the widow in favour of the next 
reversioner as explained by Lord Morria in 
Behari Lal v. Madho Lal Ahir Gayawal (19), 
goes on to say.— 


“The two doctrines, thus formulated and - 
applied, came up for examination by their 
Lordships of the Judicial Committee in 
Bajrangs Singh `v. Manokarntka Bakhsh 
Singh (2), and it is remarkable that neither 
theory was expresaly repudiated or approved, 
though detailed reference was madeto judicial 
decisions in which either the one or the other 
principle had found acceptance. Under these 
circumstances, I think, the imferouca may 
legitimately be drawn from the decision of 
their Lordships in Bajrangi Singh v. Manv- 
kanika Baks Singh (2) that both the 
doctrines are well founded on principle, the 
only question is what are the limitations or 
qualifications, if any, subject to which each of 
these doctrines has to be applied. If the 

(18) 21 A. 71, 25 I'A. 188; 20. W.N. 720; 7 Sar. 
P C J. 417. 


(18) 19 O. 286,19 LA 80. < 
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widow has alienated the whole of she estate of 
her husband with the consent of some only 
of the immediate reversioners, or, if she has 
alienated a part only of the estate of her 


husband with the consent of all the im- 
mediate reversioners, or again, if she has 


. alienated part of the estate of her husband ` 


with the consent of some only of the im- 
mediate reversioners, the consent merely fur- 
nishes eyidence of the propriety of the 
transaction or of the fact that the- transferee 
has taken after due inquiry asto the existence 
of the legal necessity. The presumption which 
thus arises from the consent of the reversionera 
is not conclusive and is rebuttable, but, 
plainly, there is no room for the application 
of the relinquishment theory. In each of these 
caseg, either the widow does not absolutely 
convey and destroy her limited estate or she 
does not accelerate the estate of the entire 
body of immediate reversioners. On the other 
hand, if the widow transfers the entire estate 
of her husband with the consent of the whole 
body of immediate reversioners, the relinquish- 
ment theory become forthwith applicable, 
the position is precisely the same as if the 
widow had withdrawn completely and in 
ite entirety her own qualified estate, and the 
whole estate had vested at once in the entire 
body of immediate reversioners, who, upon 
this acceleration of their estate, had conyeyet 
an absolute interest to the transferee. The 
distinction between the two classes of cases is 
fundamental and well marked, and if it is 
borne in mind, we can appreciate without 
difficulty why, Sir Andrew Scoble observes 
‘in Bajrangi Singh v. Manokarntka Baksh 
Singh (2) that ordinarily the consent of 
the whole body of persons constituting the 
next reversioners should be obtained, as laid 
down in Rodha Shyam Strcar v. Joy Ram 
Senapati (15), but that there may be cases 
in which special circumstances may render 
the strict enforcement of this rule impossible. 
This view is consistent only with the doctrine 
that consent of reversioners, in certain classes 
of cases as already oxplained, merely fur- 
nishes presumptive evidence of the propriety of 
the transaction; from this standpoint, the rule 
laid down in Ramphal Ras v. Tula Kuari 
(1) cannot be sustained.” 

The same learned Judge then sums up the 
result in these lerma:— 

“Upon ay examination, then, of the texts 
and judicial decisions applicable to this 
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matter, and upon a review of the principles 
which underlie them, the following pro- 
positions appear to be deducible: 

“(f) When a Hindu widow has alienated, 
in whole or in part, the estate inherited by 
her from her husband, the transferee can 
éstablish a good title as agaihst the rever- 
sionary heir after her death, if he proves 
that the alienation was made by -her for 
purposes of legal necessity. 

“(si) When a Hindu widow has alienated, 
in whole or in part, the estate inherited by 
her from her husband, the transferee can 
establish a good title as against the rever- 
sionary heir after her death, if he proves that 
he made proper and bona fide inquiry as to 
the actual existence of legal necessity and 
did all that was reasonable to satiafy himself 
as to the existence of such necessity. 

“(iit) When a Hindu widow bas alienated, 
in whole or in part, the estate inherited by 
her from ber husband, with the consent of 
the reversionary heirs, such consent may 
raise the presumption that the transfer was 
for legal neceasity or that the transferee had 
made proper and bona fide inquiries and 
had satisfied himself as to the existence of 
such necessity. Thè quantum of consent 
necessary to raise this presumption depends 
upon the facts of each particular case, and, 
in all cases, the presumption raised by such 
concurrence on the part of the reversioners 
is rebuttable. 


(wo) “When a Hindu widow has alienated 
her entire interest in the estate inherited by 
her from her husband, with the consent of 
the whole body of persons entitled to succeed 
as immediate reversionary heirs, the trans- 
foree acquires a good title as against the 
actual reyersionary heirs at the time of her 
death”. 


In the result, Sir Asutosh Mookerjes 
concurred with the learned Chief Justice in 
the answer proposed by him to the reference. 

This decision of the Calentta High Court 
is, in our opinion, perfectly sound, and we 
have no hesitation in “ following it. The 
ruling of this Court, Tek Ohand v. Musam- 
mat Gopal Deri (18), which has been relied 
on by the respondents’ Counsel is not 
directly applicable to ‘the facts of the case 


„before us. There the nearest’ revernionors 


of the widow’s husband who had consented 
to the alienation by the widow had male 
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issue, and it is pointed ont by this Oourt 
that the chances of -the then plaintiff (he 
being a more remote reversioner) succeeding 
to the property in mit by inheritance were 
very remote and insufficient to support a suit 


for a declaration of the invalidity of the - 


alienation undér section 42 of the Specific 
Relief Act. The reference to Bafrangi’s case 
(2) at page 171 was in the nature of obiter 
dictum, and it seems to us that the learned 
Judges did not feel called upon to consider 
and lay down in clear terms what the real 
affect of the decision of their Lordships of 
the Privy Council on that case was. It is 
significant, however, that the learned Judges 


explicitly stated in the paragraph relied upon. 


that the consent of the nearest reversioners 
concerned must be a bona fide one. 

In the case before us the learned Divisional 
Judge has dismissed the suit of the plaintiffs 
simply on the ground that they are debarred 
from suing by reason of the consent of the 
nearest reversioner, Shankar Das, to the sale 
by the widow in favour of Raja Khan. This 
position is untenable, and the question of the 
effect of the consent of Shankar Das on the 
plaintiffs’ claim must be decided with 
-reference to the considerations laid down by 
the Calentta High Oourt in the Full Bench 
decision above referred to. | 

‘We observe that the Divisional Judge has 
not recorded considered findings on the ques- 
tions whether the plaintiffs are the rever- 
sionary heirs of Kishan Chand, deceased, 
and whether the sale by the widow was for 
legal necessity, and he must record fresh 
findings on these two points after a careful 
consideration of the evidence adduced by the 
parties. He must also decide whether or 
not there are any other reversionary heirs 
of Kishan Chand, deceased, between Shankar 
Das and the plaintiffa, and if there are any 
other reyersioners, how the fact of their 
existence would affect the plaintiffs’ claim.. 

For the foregoing ressons, we accept the 
appeal, set aside the decree of the Divisional 
Judge and remand the'case to him for re-deci- 
sion under rule 23 of Order XLI, Civil Pro- 
cedure Code. The stamp on thia apreal will 
be refanded and other costa will be costs 
in the cause. 


Appeal accepted. 
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ALLAHABAD HIGH COURT. 
Seconp Ovi, Appaat No. 768 or 1913. | 
May 12, 1914. : f 
Present:—Bir Henry Bichards, Kr., 
Chief Justice, and Mr. Justice Tudhall. 
ZULFIKAR HAIDER AND ANOTHAR— 
PLAINtTirrs—A PPBLLANTS 
: verons 
DURGA AND OTHERS — DEFENDANTS — 
RESPONDENTE., E 
Pre-emption—Custom or comtrac?—Pioper issuo— 
Wajib-ul-arx—Kvidence. f 
In a case of pre-emption based on custom the issue 
is not what is the true construction of the particular 
svajib-wl-ars, but, “does the custom of pre-emption 
ori?” The Wajrb-wi-ars is a piece of evidence to be 
carefully considered but the oonstruction of @ 
perticular expression in it is not the issue. _ 
Ganga Singh v. Chedi Lal, 12 Ind. Cas 0% SA 
L. J. 806; 88 A. 605, reforred to. | 
Second ‘appeal from the decision of the - 
District Judge of Banda, dated March 25, 1918. 
Mr. Rahmat Ulah, for the Appellants. 
The Hon’ble Dr. Sunder Lal, for the Res- 
pondenta. TL 
~ JUDGMENT.—This appeal arises out ofa 
suitfor pre-emption. The Court of first instance 
granted the plaintiffadecres. Thelower Appel- 
late Court reversed the decree ef the Court of 
firat instance and dismissed the plaintiffs’ | 
suit. Neither of the Courts below appear to 
us to have approached the consideration of 
the question of the existence or non-existence 
of the custom of pre-emption in quite a correct 
way. The lower Appellate Court appears not 
only not to have considered the question from 
the right point of view but also to have neglect- 
ed to consider certain evidence on the record. 
In our opinion for pre-emption, bared on 
alleged custom, the Court ought to be very 
careful to remember what the issue is. The 
issue is, not what is the true construction of 
the particular wasth-ul-ars, but, does the 
custom of pre-emption exist?” The wastb-ul-ars 
is a piece of evidence to be carefully considered 
but the construction of a particular expression 
in. it is not the issue [See Ganga Singh v. 
Chodí Lal (1). In our opinion the Court 
should hear all the legal evidence pro- 
duced by the plaintiff upon whom the onus 
lies of establishing the existence of the custom. 
This in the presentcase will involve a consider- 
ation of the entries in the wajib-ul-ars of 1883 
and the entries in the wajib-ul-ars0f 1878, which 
are prima facie evidence thatthe custom existe, 


(1) 12 Ind. Cas. 96, 88 A. 605, 8.4. L. J. 906. ~ 
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Lf the plaintiff is able to adduce any further 


evidence (such ns cases of sales to co-sharers, 
cases in which when sales had been made to 
strangers the right of pre-emption has been set 
up), the Court should consider this evidence. 
On the other hand if the defendant adduces 
evidence to show that no custom of pre- 
emption exists in the village, the Court is 
bound to consider that evidence. Such evi- 
dence may consist of the evidence of sales to 
strangers, the history of the village and other 
matters, which may show the improbability 
or impossibility of -any custom ever having 
existed. (We may point out here that whore 
sales are being proved, the original sale-deeds 
or certified copies should be produced and it 
should be proved who the vendees in those 
sales were). 
. After hearing the evidence on both sides 
the Court must come to the best conclusion it 


can as to the existence or non-existence of this. 


custom alleged by the plaintiff, bearing in 
mind that the onus lies on the plaintiff. As, 
in our opinion, there has been no proper trisl, 
we set aside the decrée of the Court below and 
remand the case to that Court with direc- 
tions to re-admit the appeal upon its original 
number and proceed to hear and determine the 
same according to law. In the event of the 
parties applying to the Court to be allowed ‘to 
adduce further evidence, it will be within the 
discretion of the Court to allow such further 
evidence to be given. Costs including in this 
Qourt fees on the highest scale will be costs in 
the cause. 
Dec: ee set aside, Oase remanded. 


MADRAS HIGH COURT. 
Civiu Revision Patitiox No. 374 or 1918. 
May 12, 1914. 
Present:-My. Justice Ayling. 
. GOGT PADMARAJAPPA AND ANOTHRB— 
r pak 


MADDURBRU VENKATASUBBIAH— 
Davraxpant—RasaPonDExT. 

Oontiact Act (IX of 1872), ba. 91, 98—Goods con- 
signed to buyer by Rathoay—Surt for balance of acoount 
—Oanre of action—Ju1 isdiction. 

Where s buyer and sellar remde ın different 
places, the canse of action for a suit by tho seller 
for balanoe of accounts due from tho buyer arises 
whore the goods are consigned to the Railway. 

Winter v. Way, 1M. LO R. 200 distingnighed. 


t 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the District Munsif of Bellary, dated 
the llth of March 1918, in Second Civil 
Suit No. 16 of 1913. 

Mr. S. Ranganatha Asyer, for the Peti- 
tioner. 

Mr. S. Natesa Sastri, for the Bespon- 
dent. 

JUDGMENT.—The only question ü 
whether the Distriot Munsif was right in 
holding that the suit was not cognizable by 
his Court under section 20 (c) of the Civil 
Procedure Oode. 

The suit is for recovery of balance due on 
account. The defendant living in Guntur 
is said to have purchased gram from the 
plaintiffs doing business in Bellary. It 
appears that twenty-five bags of gram were 
despatched by the plaintiffs at Bellary to the 
defendant at Guntur by railway on the de- 
fendant’s order. , It is not alleged that the 
gram did not reach the defendant; in fact it 
is clear from the defendant’s written state- 
ment that it did reach him. For nine bags 
the Railway receipt was issned inthe de- 
fendant’s own name; for sixteen bags it was 
issued in the plaintiffs’ name, but endorsed 
in the defendant’s name so as to enable him 
to take delivery. The goods were not in- 
sured. 


It appears to me on these facts that 
section 91 of the Indian Oontract Aot 
applies, and that delivery to the Railway 
Company as & carrier has the same effect as 
delivery to the buyer and passes title in the 
goods. If this is so, even s8 regards a portion 
of the goods the cause of action arose in- 
part at Bellary, and the suit was instituted 
in the proper Court. There was nothing to 
indicate a reservation by the plaintiffs of the 


jus disponends in the case of the nine 
bags; and even in the case of the 
sixteen bags for which he -took the 


Railway receipt in his own name, this 
intention might be held to be nega- 
tived by his endorsement of the receipt in the 
name of the defendant (ride Remfry on Sale 
of Goods at pages 205-206). The failure 
to insure the goods to which the District 
Munsif attaches so much importance is im- 
material seeing that they safely reached their 
destination. It is only where the goods do 


‘not reach the consignee that the special 


ds 


INDLAN CASES. 


“T1914 


SAWAB ALI v. BIRENDRA KAEH MOMIKYA BAHADOOR. 


provision of law embodied in the latter part 
of section 93 of the Indian Contract Act 
applies. 

‘The only case quoted by the respondent’s 
Vakil is that reported in Winter v. Way 
(1) and may be distinguished on the simple 
ground that it was diposed of prior to the 
‘enactment of the Indian Contract Act. 

The Munsif’s order must be set aside. .He 
will restore the suit to his file and dispose of 
it according to law. 

The coste of this petition will be costs in 
the cduse. i 


, Order set aside. 
(1) 13. H. 0. B 200. ` 


m 


4 CALCUTTA HIGH COURT., 
Snoonp Civi APPBAL No. 1386 or 1911. 
December 19, 1918. 
Present:—Justice Sir Asutosh Mookerji, 
Kr., and Mr. Justice Beachcroft. 
NAWAB ALI—Dsraxpantr—Ap2eLLaxt 


vores 
Maharajah BIRENDRA KISHORE 
MONIKYA BAHADOOR—Piaurrirr— 
BuasPonDmERT. 

Tille—Rent-fros grant—Long possession withoxi pay- 
emani of reni—Presumption. 

‘Where the defendant himself and his father and 
grandfather before him were in possession of 6 
tank for more than half a odntury and no rent was 
ever claimed or realised in respect of the same, 48 
rent-free grant may be reasonably inferred from ths 
long possession without payment of rent. ` 

Busonath Komilla v. hojo Mohwun Chuckerbutty 10 
W.R. 61;1 B. L. BS. N. ii and Radha Gobind Doss v. 
Prokash Ohunder Doss 14 W. R. 108, followed. 

Appeal from the decree of the 2nd Sub- 
Judge of Tipperah, dated February 23rd, 
1911, reversing that of the Ist Munsit of 


oo Comilla, dated May 31st, 1910. 


Babu Seshadhar Roy, for the Appellant. 

Babus Dwarka Nath Ohakraverti and 
Gobinda Ohander Dey Bov, for the Respond- 
ent, 

JUDGMENT. — This is an appeal by the 
defendant in a suit for assessment of rent of 
a tank in his oconpation. The case for the 
plaintiff is that the defendant is a tenant 
of some land within his semindary and has 
taken possession of this land for which he 
-is liable to pay rent. The defendant pleads 


‘Court and on his behalf 


that the tank was excavated by his mand: 
father that the property descended to his 
father, and has been in his posseasion for 
many years, and neither his grandfather 
nor his father nor he himself ever paid 
any rent for the tank, which is held under 
a rent-free grant. Hefurther alleges that 
he bad heard from his father that a lump 
sum was paid to the samindar at the time 
when this rent-free grant was obtained. 
The defendant also asserts, in the alternative, 


"a title by adverse possession for much longer 


than the statutory period. The Court of 
first instance found that from the nature of- 
the land, the exclusive possession of the de- 
fendant and his predecessors, the non-payment 
of rent and the assertion of a rent-free 
title more than twelve years before the com- 
menoement of the suit during the pendency 
of settlement proceedings, the only inference 
which could legitimately be drawn was that 
the defendant held under a rent-free grant. 
The Court also found that the possession of 
the defendant had been adverse to the 


- plaintiff and that consequently the claim for 


assessment of rent was barred by limitation. 
In this view the suit was dismissed. Upon 
appeal the Subordinate Judge has held that 
the claim for assessment of rent is not 
barred by limitation, and he has assessed 
what he considers to be fair rent in respect 
of the tank. 


The defendant has now appealed to this 
it has been con- 
tended that the view taken by the Sub- 
ordinate Judge upon the question of adverse 
possession is erroneous. In the view we 
propose to take, ik is not neceasary to 
examine the grounds upon which this decision 
is based. As the Subordinate Judge has 
omitted to oonsider the fundamental ques- 
tion in’ the ease, namely, whether the de- 
fendant holds the land under 8 rent-free grant, 
we have dealt with the case under section 
103 of the Code of Civil Procedure and exa- 
mined the evidence on the reodrd. The 
defendant, who is fifty-five years old, has 
testified that he has been in possession of 
the tank ever since he came of age, and 
he has brought forward a witness who 
pledges his oath that he has seen the de- 
fendant in ocoupation for about 45 
years. His possession consequently must be 
taken to bave extended for over: 40 years, 
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He further asserts that the tank was in 
the occupation of his father and grand- 
father. We may take it, therefore, that the 
defendant himself and his father were in 
possession for a long series of years, and 
there is no reason to distrust his testimony 
that his father and grandfather before him 
~were in possession of the tank. It is no- 
where suggested that rent was at any time 
paid by the defendant or his predecessor 
for occupation of the tank. The plaintiff 
asserts that the land was originally mal or 
rent-paying; of this there is, however, no evi- 
dence onthe record. But if it is assumed 
that the land was at some time rent-pay- 
ing, the fact that no rent has been claimed 
or realized in respect of the land for more 
than half a oentury indicates that there 
must have been some good reason for it. 
The explanation which the defendant offers 
is very probable, namely, that the tank 
was excavated by his grandfather and that 
money was paid to the landlord to obtain 
a rent-free title. "The Subordinate Judge 
lias referred to the fact that the defendant 
is in occupation of another tank for which 
he pays rent. This, in our opinion, supports 
the case for the defendant that the disputed 
tank, for which no rent has been claimed 
or paid, is held under a rent-free grant. 
The landlord has consequently the choice of 
two alternatives. If the land was initially 
mal and has ceased to be rent-paying fora 


long series of years, the fact calls for ex- 


planation: none has been suggested on the 
side of the plaintiff, while that offered by 
the defendant is satisfactory. If on the 
other hand, the land was never mal, the 
possession of the defendant and his pre- 
decessora for upwards of half a century, 
has been prima facte adverse, and has ex- 
tinguished the title of the plaintiff. We 
are of opinion that this is pre-eminently a 
-oase for .application of the well-recognised 
principle that a rent-free grant may reason- 
ably be inferred from long possession with- 
out payment of rent | Bissonath Komella v. 
Brojo Mohun Ohuckerbutty (1) Radha Gobind 
Doss v. Prokash Ohunder Doss (2)]. - 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and that of the Court of first instance restored. 


. (1) 10 W. R 6l; 1 B. L. R. 8. N. t 
2) 14 W. B.I. : 7 
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‘ 


This order will carry costa both here and in, 
the Court of Appeal below. 
- Appeal allowed, 


nee 


ALLAHABAD HIGH COTRT. 
Finer Cryit Arrasar No. 129 op 19138. , 
May 7, 1914. 

Present:Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball. 
MUHAMMAD AHSAN-ULLAH AND orugrs 
— Da FaNDANTS—ÅPPBELLANTE 


VETRUS 
SHAMS-UN-NISSA BIBI AND ANOTHER— 


i PLATNTIFP8— RESPONDENTE, 

Pieemption—Clarm based on custom, contract or 
Muhammadan Law in alternative—Custom or agi cement 
not extablished—Suit can succeed on Muhammadan Lato 
tf formalities perfomed. 

Where a pre-emption suit based on custom, contract 
or Mohammadan Lew, im the alternative, is not 
supported by custom or agreement, it may succeed 
under the Muhammadan Law, if the formalities 


required by, that law were duly performed. 
uhammad Salen v. Sadwr-ud-din Beg, 7! Ind. Oas 
268; 7 A. L. J. 660, distinguished. o 


First appeal from the decree of-the Subordi-. 
TOT kaka of Ghazipur, dated January 17, 

The Hon’ble Dr. Taj Bahadur Sapru with 
him Dr. S. M. Suleman, forthe Appellants. 

Mr. Muhammad Ishaq, for the Respon- 
dents. 

JUDGMENT.—-This appeal arises out of 
8 suit for pre-emption. The plaintiffin the 
plaint alleged that under the wayib-ul-ars 
there was a right to pre-empt. There was 
also a reference made to the ordinary 
Muhammadan “Law of pre-emption: In our 
opinion the reasonable and fair interpreta- 
tion of the plaint was that the plaintiff 
based her claim alternatively under custom, 
contract or Muhammadan Law. An er- 
tract from the wajtb-ul-ers of 1881 was. 
adduced in evidence. If the entry in this 
document can be accepted as establishing 
the existence of a custom of pre-emption the 
plaintiff would be entitled to succeed. If 
this document could not be accepted as 
establishing the existente of a custom of 
pre-emption, it certainly was evidence of an 
agreement or arrangement ‘between the 
co-sharers that during the period of the 
settlement a right of pre-emption should be 
recognised and enforced between them. 
The Court below, finding that there was no 
reference to pre-emption in an earlier 
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wajib-nl-ars, and also that in the year 1840 
the village belonged to a single proprie- 
tor, held that the existence of a custom was 
not established. For some reason, not very 
clear, the Court was also of opinion that 
there was no contract. It went on to con- 
sider whether or not the plaintiff had a right 
under the Muhammadan Law and had duly 
< performed the formalities thereby required. 
On this latter question the Court has 
found in favour of the plaintiff. 

If we accept: the finding of the Court 
below that the existence of a custom was not 
established, and were it necessary to do 80,-we 
should be disposed to hold that the plaintiff 
was entitled to succeed on the basis of the 
agreement evidenced by the extract from the 
. wajib-ul-arz. It ‘seems to us that if it 
was not a record of an existing custom, 
it must be looked upon as the record 
of an agreement or arrangement between 
the co-8 re, and prima facie at least binding 
upon them. It must be noted tha’ in the 
present ‘case the mahal is permanently settled. 
If the tcajib-l-ars truly records the agree- 
ment between the co-sharers, it would hold 
good at least until the next’ revision of 
records. Even, however, if we assume that 
there was no right of pre-emption based 
either on custom or agreement, we see no 
reason to differ from the vicw taken 
by the Court below that the plaintiff had a 
right under the Muhammadan Law and duly 
performed the formalities required by that 
law. It has been argued on behalf of the 
appellant that the plaintiff having set up a 
custom of pre-emption nnd at thesame time 
claimed under the Mubhammadan Law, her 
suit must fail; and reliance was placed on the 
case of Muhammad Salim v. Sadur-ud-din Beg 
(1). We have already stated that in our 
opinion the reasonable construction of the 
plaint in the present ‘case is an alternative 
claim. The law allows the plaintiff to put 
his claim jn the alternative. The only. _prin- 
ciple of law decided in the case cited is the 
principle that wherg in a mahal itis proved 
that a custom of pre-emption exists, then the 
Muhammadan Law of pre-emption cannot 
prevail at the same time. So that where 
thoru ia an established custom and the plaint- 
iff-pre-emptor fails to bring himself within 
that established custom, he cannot fall back 
on Muhammadan Law. 26 

(1) 7 Ind. Oas 268, 7 A. L J 680. 
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The only other point taken was that the 
Court below was wrong in the award of 
costs. In our opinion the plaintiffs case 
substantially succeeded and we see no reason 
to vary the decree of the Court below in this 
respect. ` 

The objections filed on behalf of the res- 
pondents cannot be pressed. , 

The result is that we dismiss the appeal 
with costs including in this Court fees on the 
higher scale. The objections are also dismiss- 
ed with costs including fees on the higher 
scale. 

Appeal as well as objections dismissed. 
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i 8. A. No. 2494 or 1912. 
AITYASAMI PADAY ASHE—Dasaranpant—. 
RwsPonDERNT. 
8. A. No. 2495 ov 1912. - 
RAMALINGA PADAYASHI—DEFENDANT 
RESPOXDENT. . 

Hinds Lato—Alenation by guardian—Noecersity— 
Burden of proof—Recital in deed —Fuidence, 

In the case of an alienation by a guardian of his 
ward's property a recital in the deed of alionation 
that the property is alienated for a nocessity binding 
on the minor, is some evidonce that tho fact recited 
was presont to the minds of the parties to the trens- 
action, but such remtals aro not sufficient to prove the - 
necessity in question. 

Sikher Ohand v. Dalputty Singh, b O. 368 at pp. 
874, 875; 5 O. L. R. 374 5 Ind Jur. 200, relied upon. 

Hakwidi v. Sarabewkh, 6 A 417, A. W. N. (1884) 
144, Raj Lukhes Dabea v. Gokool Ohundar Chowdhry, 
8B. L. R. (P.0.) 57; 12 W. R. P. O. 47; 18 M. L 
A. 200; 28nth. P O, J. 275; 2 Bar. P. O. J. 518; 20 
R. B. 520; Sunker Lall v. Judoosbuns Suhags, 9 W. B. 
285, referred to. - 

The question whether the onus has been shifted m 
any i caso is a question of fact. 

Where an alienation by a guardian is questioned by 
a minor after attaining majority, tho onus of prov- 
ing that the transaction was for necessity is not 
always and necessarily very heavy on the dofence 
and if it is established that the consideration for “the 
alienation impugned went in, d F of previous 
debes and there is evidenco that some of such dobta 
were contracted to gave the minor's estate, tho bur. 
deu of proof, though in the first instance it lay upon 
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the defence, is shifted onto the minor and ib is he 
who-must show that the aHenation es by him 

@ purpose binding u 

ig Sia Rade al Panday’s ee H. LA. 393; 18 
R. 81 mote; Beresiro 253 Ny 2 Buth. P. O. J. 20 1 Sar. 
P. 0. J. 55% 19 Eng. Rep. 147, Syud Lootf Hossin’s 
case; 23 W. B. 424 Oomed Ras v. Heeralal, 6 8. D. 
N, W.P. 611; Sardar Kirpal Singh v. Balwant 
Smgh, 17 Ind. Cas. 066, 24M. L. J. 31818 M. L. 
ILA. L.J. 4 9P. W. R. 1918; (1018) M. W. 
58; 17 O. L. J. 187; 16.B. L. R. 7% 17 0. W. N. 
28 P R. 1918; 26 P. R. 1918; 40 0. 288, 
referred to. r 

Second appeals against the decrees of the 
Subordinate Judge of Kumbakonam, in 
Appeal Suit Nos. 161 and 168 of 1910 and 
in Appeal Suit Nos. 162 and 164 of 1910 
preferred against those of the District 
Munsif of Kumbakonam, in Original Suit 
No. 382 of 1908 and in Original Snit No. 
894 of 1908. 

Messrs. K. Srinicasa Atyengar and K. 
Y. Krishnanoami Iyer, for the Appellant. 

Messrs. T. R. Ramachandra Iyer and 
T. R. Krishnaswams Iyer, for the Respondent. 

These appeals coming on for hearing on 
the 24th and 30th March 1914 respectively 
and having been posted to be spoken to 
this day, the Court delivered the following 

JUDGMENT.—This appeal arises out of 
an unfortunate litigation. The matter has 
been before the Courts now four times and 
this is the fifth time that the questions 
have been considered judicially, and yet the 
questions in themselves are neither abstruse 
nor of unusual difficulty. They are whether 
two documenta, Exhibits I and VI, are binding 
on the plaintiff. These documents were 
executed by the guardian of the plaintiff 
when he wasa minor. He has now attained 
majority. His guardian is dead. ~The guar- 
‘dian was the plaintiffs natural father and 
had been appointed ' the testamentary- 
guardian of the plaintiff by his adoptive father. 
That he was an affectionate fatherand guardian 
to the plaintiff is stated by the learned Judge 
and has not been denied before us. i 

Exhibits I and VI purport to have been 
executed for a total consideration of Ra. 1,575 
each. The Munsif in the first instance found 
that they were valid to the extent of 
Rs. 1,000 and Ras. 500 respectively. On 
appeal the Subordinate Judge upheld the 
validity of both in toto. In Second Appeal 
1781 of 1910 the High Court remanded the 
suit for being retried in the light of their 
observations. On remand the Subordinate 
Judge in the judgment nnder appeal held 
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that they were valid to the extent of Ra. 1,286 
and Rs. 1,000 respectively. j 

The question as to whether or not this 
finding is correct being one of fact, it 
cannot be reconsidered by us unless it is 
shown the finding was contrary to law. 
It is contended for the appellant that the 
finding was arrived at without there being 
any evidence to support it and must, there- 
fore, be set aside. 

The argument for the appellant was that ` 


- the only ground referred to by the learned 


Subordinate Judge for the finding that the 
debta were binding on the minor consisted 
of recitals in documenta to the effect that the 


‘ debts were for purposes binding upon the 


minor, and that such recitals are not by 
themselves any evidence of the truth of the 
statementa contained therein. For this pro-. 
position Makundi v. Sorabsukh (1) was cited 
to us. There it is stated that such a recital 
in itself is no evidence of necessity as was 
held by the Privy Council in Raj Lukhoe. Dabea 
v Gokool Ohunder Ohowdhry (2). The decision 
of the Privy Council does not perhaps go to the 
extent mentioned in Makundi v Sarabatkh 
(1). -The gist of the Privy Council decision, 
so far as now relevant, may be gathered from 
the following portions of the judgment in Raj- 
Inkhee Dabea v. Gokool Ohunder Ohowdhry (2). 
Their Lordships say, “Then upon what 
grounds are we to treat ‘this: transaction as 
valid P The statement upon the face of the 
deed of sale is, that the property was sold in 
order to liquidate the husband’s debts.” Then 
their Lordships set out the recital and then 
gtate:- “Therefore, there is a clear allegation 
that the transattion -was entered into for 
the purpose of defraying the debts of the 
husband, including a particular debt, secured 
by an instalment bond, and an agreement ` 
made in Court, and under the threat of an 
immediate execution against the semindaries; 
thongh the deed goes on to say, that it was 
executed for the further purpose of per- 
forming “the shradh, eto., of their husband 
at Gya.” It is not eby to see why, if the 
case so stated were true, there should have 
been any difficulty in giving far more satis- 
factory evidence of. it than has. been 
given in this suit. There is the reference 
to an agreement in Oonrt, there is the- 
R GA AU A: W. N. (1884) 144. ; 
2)8B.L. BR (P.O) 57 12 W.R.P O. 4% 18 


- M. L A. 200; 2 Suth. P. O. J. 276; 2 Bar, P. O. J. 518, 
20 Png. Bep. 529. 
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‘reference to a threat of execution and to the 
instalment bond which constituted the deht 
at least of Narayan Das. These things, if 
they had any real existence, were presum- 
ably capable of being proved. But what 
' has been the course of the litigation P The 
burden of proof was unquestionably on the 
party seeking to support the transaction, 
‘that is, the present respondent. But it is 
an admitted fact, that in the Court of 
firat instance he gave no evidence in support 
of the transaction except the deed itself. 
In that state of things the Principal Sudder 
Ameen yery properly decided the , issue 
against him.” In the result their Lord- 
‘ships ships held that the Court of first instance 
was right in holding that the sale by the 
widows could not be upheld as valid and that 
the High Oourt should atthe utmost have 
remanded the case for consideration 
and should not have reversed the decision 
of the first Court. Then we have the case 
of Sunker Lali v. dJuddoobuns Sahaye (3). 
Tho decision was that there was no necessity 
for a declaratory decree to the effect that 
the bond was not given, as recited in it, 
for money borrowed by the widow for the 
performance of the husband’s shradh, and the 
pounds of the decision were that “itis admitted 
by the Vakil for the plaintiff, that if the bond 
. had not contained any such statement, a suit 
could not have been maintained fora decla- 
ration that the money was borrowed for the 
urposes of the widow, and not for any pur- 
piace binding upou the husband’s estate or 
upon the heirs of the husband, and it is also 
admitted in like manner that the recital in 
the bond that the money was borrowed for 
the husband’s shradk would “be no evidence 
of the fact ina suit against the heirs of the 
husband, or ina suit to charge the estate. 
In point of law, therefore, the recital sought 
to be set aside makes no difference as regards 
the estate of the husband, -or as regards 
the evidence which would be necessary to 
prove the fact ins sui agai the heirs.” 
We think, however, that the law relating to 
the admissibility of the effect of recitals is 
most accuratly stated in Stkher Chand v. 
Dalputty Singh (4) in the following words : 
“The learned Advocate-General has pressed 
on us that a recital in a deod would be con- 


clusive, or at lonst satisfactory evidence of a 
3) 9 W. R 285. 
WO 868 at pp. 374 870, 5 0. L. R. 3445 Ind, 
Jur. 200, 
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necessity for contracfing a debt binding on 
a minor ora member of a joint family. I 
am prepared to admit that sucha recital 
is some evidence that the fact recited was 
present to the minds of the parties to the 


‘transaction; and further, that the absence of | 


any such recital in a deed would, probably, 
make it more difficult for the party on 
whom the burden of proof lay to establish 
the existence of alegal necessity. But I cannot 
accept a mere recital in a deed as evidence 
sufficient to establish the fact so recited.” 
We shall proceed on the basis that the 
recitals relied upon by the learned Judge 
in this case are not ‘sufficient to prove the 
necessity for the debts which are the subject- 
matter of the suit, that they were evidence 
only of'the fact recited having been present to 
the minds of the parties to the transaction. 
The learned Pleader for the appellant in 
these circumstances pressed upon ua that there 
is no proof of two facts which must neces- 
sarily be made out before they can be held 
to be binding against the minor. First, that 
there was some liability to be discharged at 
the dates of Exhibits I and VI, and secondly 
that the liability could not be discharged 
except by borrowing. Some statements made 
by the leraned Subordinate Judge in con- 
sidering the evidence with reference 
to those debts may not be quite accurate. ; 
But we consider that, taking the whole 
judgment, he proceeded on the basis that ` 
there were certain facts which entitled him 
to consider that the defendants had made 
out a prima facie case that these debts were, 
asa matter of fact, incurred bona fide for 
purposes which would make them binding 


„on the minor, so that in the absence of some 


more defininte evidence on the part of the 
plaintiff the learned Judge was not prepared 
to hold that the debts were not so binding. 
The circumstances may be ‘shorily eed as 
followa: 

First, that the unite was the natural 
father of the plaintiff and that he was an 
affectionate father. 

Second, that there is one transaction to 
which I shall refer more fully and which 
points to the fact that the plaintiff himself 
considered a good portion of the debt for dis- 
charging which Exhibit VI waa entered into 
as having been a binding debt upon himself. 

That circumstance is ewdenced by ` 


Exhibits XII and IX. We must refer to the 
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facts in some detail for the purpose of making 
this clear. s 

Exhibit VI is, as we have already ssid, 
for the total amount of Re. 1,575) This 
amount was made up of various items one 
of which was Re. 500 borrowed for the 
purpose of discharging Exhibit VI. Exhibit 
VIL wasa usufrouctury mortgage the total 
consideration for which was Rae. 1,500. It 
is proved that the plaintiff after attaining 
majority proceeded on the besis that Exhibit 
VII was binding upon him. That is proved 
by the fact that by Exhibit IX he borrowed 
money for the purpose of paying off Rs. 1,000 
out of the total consideration due on Exhibit 
VII. It is true that the plaintiff tried to ex- 


plain away the circumstances in which Hx-’ 


hibits IX and XIT were executed, but on page 
13, paragraph 8 of the judgment under appeal, 
the learned Judge clearly intimates that he 
does not accept the plaintiff's explanation of 
the circumstances referred to in Exhibits 
XT and IX. 


. The #hsrd fact which has been relied 
upon, for showing that the burden of 
proof may be considered to have shifted 
from the defendanta to the plaintiff, is 
that very soon after the plaintiff had 
been adopted, a Suit No. 15 of 1896 was 
instituted for the purpose of establishing 
his adoption, that litigation was expensive 
and there were no funds ayailable for 
carrying on that litigation, and it may 
well bethat the plaintiffs natural father 
and guardian borrowed certain sums for the 
purposes of that very necessary suit. 


Fourthly, there is the circumstance that 
many of the debta which were paid off by 
the consideration borrowed under Exhibita 
I and VI were originally oreated in favour 
of creditora who have no interest in the 
present litigation. One such creditor who 
has figured very prominently in the present 
suit is Vyasachari, the 7th witness for the 
defence. His debts have been paid off, 
and the learned Judge disbelieves even his 
_ evidence and indicates that Vyasachsri was 
a witness hostile to the defence. His own 
evidence in chief consists of more or less 


formal evidence. He had necessarily to be- 


Aummoned by the defence for the production 
of the deeds relied upon by the defendants 
for showing that Hxhibita I and VII were 
executed for* purposes binding upon the 
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minor. Itis true that Vyasachari says that 
no enquiries were made before the sums 
were advanced for the payment off of which 
Exhibits I and VII were partly executed, 
and it must be accepted on the evidence 
that it has not been proved that any such 
bona fide inquiries were made as would make 
the bonds binding upon the plaintiff irres- 


‘pective of their being supported by a valid 


consideration which would affect the estate. 
But the Judge waa entitled to consider that 
Vyasachari being the person who was the 


‘original creditor and that the recitals being 


proof of the fact that the matters recited’ 
were, present to his mind, that it was 
unlikely that he advanced money on an 
unstable fonndation. 

All these circumstances taken together 
seem to us to be sufficient for shifting the 
burden of proof in regard to the question 
of the nature with which the Courta below 
were concerned, especially in view of the 
onus on the defence in cases of this kind is 
not always and necessarily very heavy. 
This appears from Sikher Chand v. Dulputty 
Singh (4): “The reason why the onus was 
aie generally thrown upon the purchaser 

lained in Htunoomanpersaud Panday’s 

ain, to be based upon this principle: that 
the cirenmstances under . which the _ sale 
took place, and which made it necessary, 
must be presumed to be rather within the 
knowledge of the purchaser than of the 
minor, who was often quite a child at the time 
of the transaction; and the same reason was. 
given by the Coart i in Syud Lootf Hossein v, 
Dursun Lall Sahoo (6), as the sale was made 
during the minority of the plaintiff, at a 
time when hecould know nothing’ of the 
circumstances of the case, it was obligatory 
on the defendants to prove, that when the 
original loan was taken from the widow, 
it was taken forthe benefit of the infant. 
This rule, however, is not always applicable; 
see Oomad Hat v. Heeralal (7), referred: to 
by the Privy Oouncil in Htmoomanpersaud 
Paniay v. Mussumat Baboose Munraj 
Their . Lordships there 
expreasly say, tbat the question—on whom 
the ongs of proof lies in suits brought by 


an infant to recover property improperly sold 

(5) 6M. L A. 398 at p. 423, 18 W. Vie 
Bevestre 253, note; 2 Suth. P, 0. J. 20; 1 Sar. P. 0. 
882; 10 Eng. 147, 


bo 
@ 
+ 
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r mortgaged,— is one which is not capable 
of a generel or inflexible answer. The 


presumption proper to be made, will vary 


with circumstances, and must be regulated 
by, and dependent on them’”. When the 
nature of the presumption is, therefore, to 
be considered and especially when the 
provision of section 114 of the Indian 
Evidence Act is made to bear upon this 
presumption, and when the circumstances 
to which we have above alluded are con- 
sidered, it reems to mo that it would be a 


bold step for us to take, sitting in second. 


appeal, to hold that the learned Judge was 
wrong in holding that the debts were 
binding upon the minor to the extent he 
has held. We might further illustrate our 
meaning by a reference to a case decided 
by the Privy Council and reported as Sardar 
Rirpal Singh v. Balwant Singh (8). Their 
lordahips were in that case dealing with 
the question whether the plaintiffa could 
get aside a sale by their father on. the 
ground that the sale was for immoral 
debts. Their -Lordships there stated 
as it hea been frequently held _ that the 
burden of proving immorality is on the 
song; but they refer to-the fact that there 
waa general evidence of the father being 
recklessly extravagant and speak of that 
fact as having ‘an important ‘bearing on the 
quéstion of necessity.” The question whether 
the onus has been shifted is in any parti- 
cular case, of course, & question of fact. In the 
case now before ua we Are of opinion that 
there were sufficient materials on which 
the Judge might have asked the plaintiff 
to .give evidence, of such facts as would 
show that the general inference that might 
fairly be made from the circumstances to 
which we have referred ought not to be 


drawn in this case and thet the debts should 


be held to have been borrowed without 
detriment by his guardian t. 6., natural 
father. Under these circumstances we see 
no reason to interfere with the main deci- 


ion in second appeal. , 

"Tt hie been congelied, however, in regard 
to one matter that the decree of the luwer 
Court must be modified. The plaintiff has 


24 M. L. J. 818; 18 M. L, T. 


666 
(8) 17 Ind. Cas. 666 ; Pa a 


1, 9 P. W. R. 191 
Cni 3 L. B. 78 17 0. W. N. 80% 28 
B. 1018; 26 P, R. 1918; 40 O, 288, 
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under that decree been awarded mesne 
profits, but on the other hand has been re- 
quired to give interest on Rs. 1,000 in re- 
gard to Exhibit VI and Ra. 1,286 in regards 
to Exhibit I at the rate of 12 per cent. 
The questions ‘as to what waa the proper 
allowance for mesne profits and as to the 
proper amount of interest to be allowed are 
no doubt mattera of discretion and we should 
be slow to interfere in matters of that kind. 
But we think in the present case that the 
learned Wakil for the respondents has 
rightly conceded that the decision conld not 
be-allowed to stand. For mesne profits and 
interest in the present case must necessarily, 
be taken as having a certain relationship to 
each other; Kxhibits I and VI being 
usufructuary mortgages. It must be 
taken that the usufruct of the lands, in 
other words the mesne profite, represented 
the equivalent of the interest on the 
amounts borrowed under Exhibita I and VI 
respectively. Therefore it would have been 
proper to proceed on the basis that such 
an amount of interest payable by the plaint- 
iff should have the same proposition. 

In other words the defendant will have 
a set off of 1286/1575 of the mesne profits 
of the lands referred to in Exhibit I and 
1000/1575 of the meane profits af the lands 
referred to in Exhibit VI. 

With this alteration Second Appeal No. 
2494 is dismissed with costa. 

With reference to Second Appeal No. 
2495 of 1912 our attention has been drawn 
to the fact that a portion of the considera- 
tion for Exhibit I consists of items that 
ought not to be allowed. Exhibit I was 
oxecnted on the 18th June 1906. Ita 
consideration purports to have been 


_ borrowed. For the payment off of Exhibits 


Ul, IV, IVA and. Y, a sum of Re. 59 
borrowed on a promissory note ‘and stamp 
and registration fees amounting to Rs. 25. 
But the learned Judge has accepted only 
that portion of the consideration for Exhibit 
I which was for payment off of Exhibits IT 
IVA and V. A; portion of consideration for 


‘Exhibit IL was borrowed for the purpose of 


payment off of Exhibit IIIA and IOF, 
both of which were promissory notes. It is 
contended that the consideration for Exhibit 
TILA namely, Re. 175, was a debt which 
was barred and which shonld not have been 
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paid off out of the sums borrowed under 
Exhibit IL. We are not prepared to say 
that the learned Judge was wrong in-hold- 
ing that Exhibit I was valid to the 
extent that Exhibit IT had to be paid off 
under: Exhibit I by reason of the fact that 
it was not for him to inquire with too 
great a scrutiny into every item which may 
have made up the consideration for Exhibit 
TI. The real question for the learned Judge 


“was whether Exhibit I was binding and if a` 


great portion of the consideration for Hxrhibit 
I was satisfactorily proved, we are not pre- 
pared to say that he may not proceed on 
the basis that other portions of the debts 


recited in Exhibit I were genuine, unless’ 
showing that. 


_ there is - something clearly 
“they were not genuine. Each case must be 
considered with reference to all the facta and 
when a document executed in 1906 has to be 
sorutinixed in a suit instituted in 1908 with 
a reference to transactions of 1898, it may 
be a more satisfactory basis to proceed on the 
general probabilities of the case and all the 
circumstances than on the besis thats strict 
proof must be adduced by the defence with 
reference to every rupee making up the con- 
sideration for the debt claimed. 
~The decree in this case will be modified 
with reference to the mesne profits and 
interest. - : i 


I have omitted torefer to Exhibits III F and 
IV A, III F isa premissory note to Srinivasachary 
for Ra, 176-9-0. It purports to have been execu- 
ted for the purpose of paying off some kist and 
it ig found that the kist was, as a matter of 
fact, paid ont of funds in the Court. It also 
purports to be borrowed for the educational 
expenses of the plaintiff. Hxhibit IVA 
is executed in favour of one Swaminatha 
Iyer and purports to be for discharging the 
debt due to Vyasachari and for the payment 
of kist, and the remarks that I have made 
as regard IIA apply to Hxhibits ` IF 
and IVA. 

Second Appeal No. 2495 of 1912 will also 
‘be dismissed with costa, but the order as 
regards mesne profitas will be varied as stated 
` in Second Appeal No. 2404. 


The time for redemption will be extended 
by one month from the re-opening of the 
Court after the vacation. a 

In conclusjon we must refer to the care- 


_ was &n 


fol tabular statement prepared by the 
learned junior Vakil appearing for the ap- 
pellant which has greatly facilitated the dis- 
posal of the appeal. 

Decree tn 5. A. No. 2494 modified, 


> 


S. A. No. 2495 dismissed. 
one 
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May 27,1914. 
Present:—Mr. Justico Ormond and 
Mr. Justice Twomey. ` 
STUART SMITH AND ANOTHER— 
APPRLLANTS 


- versus 
Tua OFFICIAL LIQUIDATOR or rua 
BANK or BURMA LIMITED— 
P AT een 
ompanios of 1882), s, 214— Auditor appoint- 
ad at general meeting of share-holders gajih coroner 
quorwm—Lere irregularity not mitiating appowntment. 
Tn a general meeting the share-holders of a Oom- 
pany appointed certain persons as auditors who acted 


as auditors, signed the belance shoot as auditors and 
were shown as auditors on the 


they were appointed was without quorum: 


proper 
proceeding against the auditors und 
section 214 of the Indian Oompanies Act fae mie 


feasance as auditors, that they were not only de fact 
auditors but also de jure anditors and Da 
in their appointment could avail them, 

In re Western Oountion Stoom Balries and Milleng 


Coy., (1897) 1 Oh. D.617; 66 L. J. 0h.854, 76 L. T 
45 W. RB. 418, referred to and followed. a 


Per Ormond, J, (Twomey, J. dexssenting).—Wh 
three of the Directors who could appoint 4 a pal 
vacancy voted as share-holdera in tho general meeting 
which appointed the auditors, they could be said 
to have made the appotntment as Directors. 

Mr. deGlanville, for the Appellants. 


Mr. McDonnell, for the Respondent. 
` JUDGMENT. 


Oxnord, J.—Proceedinga were taken against 
the appellant under section 214 of the In- 
dian Oompanies Act for misfeasance as an 
Auditor of the Bank of Burma. The ques. 
tion in this appeal is whether the appellant 

offcer” of the Bank within the 
meaning of that section. The appellants’ 
firm were appointed by a unanimons resoly- 
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tion to be the auditors of the Bank for tho en- 
suing year at the general meeting of the share- 
holders onthe 24th June 1911. The appellant 
signed the balance sheet for the half year end- 
ing June 1911 as the Auditor of the Bank. 
Sometime later it was discovered that the 
appointment as auditor was irregular owing 
to there not having been 8 properly qualified 


quorum at the general meeting sufficient for’ 


the appomtment of an auditor. It is admitted 
that if there had been a proper quorum the 
appellant would have been an “ official” with- 
in the meaning of the section. There is no doubt 
that he was a de facto auditor of the Bank and 
that he filled that office. 


Mr. deGlanville contends that no one conld 
be an “official ” of the Company unless such 
person had been properly appointed by the 
Company. The learned Judge on the original 
side has held that the appellant was a de facto 
official of the Bank and his decision, in my 
opinion, is correct. 

In the case of inre Western Jotinties Steam 
Bakries and Milling Oompany (1) (the care 
referred to by the learned Judge) it was de- 
cided that in that case the auditor was not 

. the Auditor of the Company, but was a servant 
appointed- by one of the Directors to do a 
certain piece of work, namely to sudit the 
accounts of the Company; but from the 
judgment in that case it is clear, I think, 
that the Judges contemplate that an auditor 
not properly appointed by the Oompany might 
be a de facto officer of the Company and, there- 
fore, is liable to be proceeded against under 
section 10 of the English Companies (Wind- 
ing-up) Act as an officer of the Oompany. 
Rigby, L. J., pointed ont that the Director 
who appointed the auditors, in that case 
could have removed them at his pleasure and 
was not bound to put the reanlt of the andit 
before the company. But that was not the 
case here: the appellant was appointed to 
the office of an auditor of the Bank for the 
ensuing year by share-holders in general 
meeting who purported to have the power 
of making the appothtment. A report of the 
proceedings of that general meeting was sent 
to all the share- holders of the Bank and 
every one considered that the appellants’ 
firm had been properly appointed to the 


(1) (1907) 1 Oh, D. 617; 66 L. J. Oh. D. 854,.76 L. 
B. 418, 
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office of the auditors of the Bank. The 
share-holdersat a properly qualified general 
meeting could hgve repudiated the appoint- 
ment as an appointment made by the share- 
holders, but that was not done and in conse- 
quence the sppellant was allowed to remain 
in the office of auditor. Mr.deGlanville relies 
upon a dictum of Rigby, L. J., in the above 
case to the, effect that an “officer” can only 
be removed upon & just cause. But that Judge 
says he entirely agrees with the judgment of 
Lindley, L. J., who says:— “Tt persons are ap- 
pointed to an office’ under the Company, and if 


, they act in that office as officers ofthe Company, 


they will be officers within section 10—and 
no irregularity in their appointment would, 
I conceive, avail thom.” A Manager or Di- 
rector who has been irregularly appointed, t.e., 
a ds facto but not de jure Manager or Director, 
ia within section 10 of the English Act. 
si deGlanville contends that. this is 
, because a Manager and Director are ex- 
aly mentioned in the section. But the 
Company could repudiate the appointment of 
such a Manager or Director. And a Manager 
and a Director are. both officers of the 
Company; therefore, a de facto but notde jure 
‘Manager or Director. is a defacto but not 
da jure officer of the company. . Moreover, 
though it formed no part oft Mr. McDonnell’s 
case for the respondent, in my opinion, the 
appellant was not only a de facto auditor of 
the Bank but he was also a de jure auditor of 
the Bank and ade jure officer of the Bank and 
was validly appointed as snch. Under Article 
111 of the Articles of the Association, the 
person or persons to fill the office of auditor 
or auditors may from time to time be deter- 
mined by the Bank ina general meeting; the 
auditor oranditorsforthetime being shall retire 
at the ordinary general meeting in every year; 
and if any casual vacancy occurs in the 
office of anditor the Directors shall forthwith 
fill up the same.. This meeting was the 
ordinary annual general meeting which had 
certain powers, but it required a certain quali- 
fied quorim to appoint an auditor. There were 
four Directora of the Bank of whom one was 
in England and the other three were at the 
meeting. The appellant was proposed and 
seconded by twoof these Directors. If the 
shareholders at that meeting were unable to 
appoint an auditor owing to the want of a 
“casual” 


? 
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vacancy in the office, the casnalty being the 
want of a quorum. 


Mr. deGlanville contends that the act of 
the Directors at this meeting cannot be taken 
to be anappointment by the Directors; be- 
cause they did not purport to dct as Directors 
but were acting as shareholders. 


_ It was the duty of the Directors forthwith 
to fill up the office; and the three of the Direc- 
tors, so far- as they were able, appointed the 
appellant the auditor of the Bank at that 
meeting. No form was necesary for such an 
appointment by the Directors, and the fact 
that certain shareholders purported also to 
appoint the auditor would not detract from 
the power inherent in these three Directors to 
make the appointment. 

I would, therefore, dismiss the appeal with 
coats. 

Twouwy, J.—I do not see how we can treat 
the appellants as having beenappointed by 
the Directors to a casual vacancy. Itis trub 
that three of the Directors voted as share- 
holders at the meeting which purported to 


appoint the appellants to the office of auditor” 


The ‘votes at that meeting were ineffectual 
because the body of voters was not duly 
qualified under Article 55 of the Articles 
of Association. But my learned colleague 
suggests that becanse three of the voters 
‘were persons who as Directora could appoint 
to a casual vacancy, these three persons 
should be held to have exercised (unknown 


to. themselves) their extraordinary powers of, 


appointment under Article 111. I cannot 
agree in this view. The Directora voted 
only in their capacity as shareholders. They 
did not intend or purport to exercise their 
powers as Directors, and cannot, in my opinion, 
be deemed to have done so unconsciously. 
Moreover the vacancy was not, in my opinion, 
a casual vacancy. The office was an annual 
one. The previous holder of the office had 
retired in due course on the expiry of an 
annual period, and the time had come for 
re-filling the office in the ordinary way. In 
other words it was an extraordinary and 
regular, .as distinguished from an extraordi- 
nary or casual, vacancy. 3 
The question we have to settle is whether 
the appellants, though not regularly appointed 
to the office of auditor, filled that office 
de facto gnd thereby became Officers of the 
Qompany for the purpose of section 214, 


Indian Companies Act, 1882. The English 
decisions leave no room for doubt that an 
auditor can be de facto an ‘officer of a Oom- 
pany, although he is not an officer de jare 
owing to some irregularity in his appoint- 
ment. There admittedly was such an office 
inthe Bank of Burma, Limited, andI think 
the appellants not only performed the duties 
pertaining to that office, but did so as holders 
of the office and not merely as auditors. It 
is notdisputed thatthe appellants did the 
work of anditors for the Bank and it is not 
suggested that there was anything which 
the person duly appointed to the office of 
the auditor of the Bank would have done 
in this ordinary course that the appellants 
did not do. But this is not enough. In the 
words of Lord Justice A. L. Smith in the 
English case of 1897 [In re Western. Oountiss 
Steam Bakeries and Milling Oompany (1)], 
‘St -is no good showing that, a person per- 
forms auditor’s work; it must be shown that 
he is defacto an officer of the Company.” . 
The office of auditor of a Bank is not one 
that carries any special insignia. But I 
think the circumstances show that the appel 
lants actually filled the office. The share- 
holders in the general meeting purported 
to appoint them to it in the manner pres- 
cribed in the Articles of Association. It 
was in pursuance of this appointment that 
they entered upon and carried out the duties 
of Auditors of the Bank, and no one else 
was appointed to the post. On the front 
page of the Directors’ report issued to the 
shareholderr the appellanta are shown as 
the auditors of the, Bank. It is not as if 
the report-and balance sheet merely showed 
that the accounts had been andited by 
Messrs. Stuart Smith & Alan and 
found correct. The case is distinguished 
from that of the firm of auditors in the 
English caso cited above, for the latter 
were only called in by the Directors to do 
a particular piece of work, were never 
described aa the auditore of the Company 
and their services could have been dispensed 
with at any moment ‘by the Directors without 
reference to the shareholders. It was never 
contemplated that Messrs. Stuart Smith & 
Allan could cease to be the auditors, of the 
Bank except in accordance with the terma 
of Article 111 of the Articles of Association 
which provides for the vacating of the office 
They had the full status of auditors of the 
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Bank and I think it has been rightly held 
that they filled that office de facto. 
On these grounds I concur in dismissing 
tHe appeal. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp CivIL Appears Nos, 2051, 3734 to 
8738 or 1911. 

May 20, 1914. 
Present:—Justice Sir Herbert Carndnuff, KT., 
and Mr. Justice Chapman. 
SUKUMARI GHOSE AND OTHERS— 

~ DEFENDANTS—ÅPPELLANTS 
TOTIUS 
HALADHAR MANDAL AXD OTHRRI— 
PLAINTIFF3—RESPON DENTS. 


Landlord and texant—Do facto landlord—Terint let ` 


into possession bons fide, whether trespasser. 

A tenant let Into possession bona fide by n de facto 
landlord, is not a trespassor but has a good title, 

Tho principle of Binad Lal Pakrashh v. Kalu 
Pramanik, 20 O. 708, applied. | 

Appeals from the decrees of the Sub- 
Judge of Dacca, dated Juné 27th, 1911, 
reversing those of the Ist Munsif of 
Narayangunge, dated Saptember 7th, 1909. 

Babas Nilmadhab Bose and Mrityunjoy 
Ohatterjee for Babu Haraprosad Chatterji, for 
tho Appellants. - 

Babus Dwarka Nath Ohakravarty and 
Bhupendra Ohandra Guha, for the Rerpond- 
ents. 3 i 

JUDGMENT.-—-These appeals arise out 
of six suita for the recovery of possession 
of: certain chur land in the District of Dacca. 
The plaintiffs’ case is that they were induct- 
ed on to the land in or after the year 1902 
by the Nawab of Dacca and his co-sharera, 
who were then the seméndare in actual 
possession as such. Thereafter, a suit was 
brought for the recovery of’ possession of 
-the land by Mr. Lal Mohan Ghose. That 
suit ended in a compromise in favour of 
Mr. Ghose, who thereupon settled his own 
tenants on the chur and dispossessed the 
- plaintiffs. These are the facta alleged, and 
they are, we think, the facts found by the 
lower Appellate Court, which has deorsed 
the suit on the ground that the plaintiffs 
. were raiyals, and not trespassers, and were, 
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therefore, entitled to recover possession on 
the principle laid down by the Full Bench 
in the case of Binad Lal Pakrashiy. Kalu Pra 
mamk (1). - 

On behalf of the appellants it is con- 
tended that the Full Bench case just cited 
ia distinguishable, because in it the plaint- 
ifs were thelandlords who had established 
their title to the land, and the defendanta 
were tho tenanis put in possession by the 
earlier de facto landlords. Here, the case 
is one of tenants seeking to recover posses- 
sion from other tenants actually on the 
land. There is, no doubt, this difference 
between the two cases. But the principle 
laid down by the Full Bench remains and 
is, we think, clearly applicable. That 
principle war that a tenant let into posses- 
sion bona fide by a de facto landlord ia not 
a trespasser, but has -e good title. If that 
be so, the plsintiffn in this case have, on the 
findings inthe lower Appellate Court, estab- 
lished their title and their right to rocover 
posseasion from persons setting up a later 
title. 

It ia next argued thatthere is no distinct 
finding. Both the plaintiffs and the Nawab 
Bahadur and his co-sharers were acting 
bona fides. It is said it is clear from the 
rulings of this Court in Peary Mohan Mondal 
v. Radhtka Mohun Hasra (2) and Upendra 
Narain Battacharya v. Protap Ohandra Pardhan 
(8) that such findings were necessary. 
Having regard to the facta that the land 
qn question was chur land, that the suit 
between the Nawab, and Mr. Ghose ` was 
compromised and that the presumption 
must always bo infavonr of bona fides, we 
think that the finding of the learned Sub- 
ordinate Judge “that there is nothing to show 
that there was any mala fides on the part of 
the plaintiffaA or that they knew their land- 
lords to have been trespasaerr, far leas that 
they colluded with them” is sufficient. 

Finally, it is pointed out that Mauanando 
Mandal, who was the plaintiff in the three 
suits out of which Second Appeals Nos. 
2051, 8754 and 8755 have arisen, died 
after the disposal of those suits in the 
Court of first instance and that his” heir 
as such has appealed. If a non-occupancy 
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right is not heritable, then the plaintiffs 
in those cases had no locus standi. It has 
now been decided by a Full Bench of this 
Court that non-ocoupancy holdings are heri- 
table and, therefore, the point fail:. 

In the result we think that thess appeals 
fail and should be dismi- sed with costa. 

Appeals dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Crviu Appeat No. 705 or 1913. 
May 26, 1914. 
Present:—Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Tudball. 
: Musammat UMRAO KUNWARI AND OTHERS 
—DEFENDANTE-——ÅPPELLANTS 


DOTSUs 
SHEO MANGAL SINGH—P amtivr— 


RESPONDENT. 

Hinds Lawo—Widow—Gift by widow 1th consent of 
neat reversioner, validity of. 

A gift made by a Hindu widow, although with the 
consent of the next reversioner, is invalid. 

Bajrangi Singh v. Alanokat nika Bakhsh Singh, 80 A. 1 
(P.G.);8 M L T. 1; 120.W N. 74 9 Bom. L. R. 1848; 
60. L.J. ee aa J. 1, 85 L À. 1; MLL. J. 005, 


distinguished 

Bakhtawas v. Bhagwana, 6 Ind. Oas. 270; 7 À. L. J. 
121; 82 A. 176, Shaikh Abdwlla v. Ram Lal, 12 Ind. 
Cas. 001; 8 A. L. J. 1818 34 A. 129, referred to. 


Second appeal from the decision of the 
District Judge of Allababad, dated March 
8rd, 1913. 

FACTS.—The plaintiff as reversioner 
- brought a anit for a declaration that a deed 
of gift executed by Musammat Rukmini Kuar 
was null and void after her death, on the 
allegation that the property in dispute 
belonged to one Harnath; that on his death 
it devolved on his widow Rukmini Kuar 
aforesaid; that she in conjunction with 
Surjan Koer and her hnsband’s nephew 
made a gift of the property to Surjan Koer’s 
sons. The defence was that Rukmin’s 
husband was joint with his brother and 
hence no title passed to the plaintiff.- Both 
the Conrts below decreed the claim. The 
, defendants appealed to the’ High Court. 

Mr, Mohammad Rahmatullah, for the Àp- 
pellants.—The gift having been made with 
the consent of the nearest reversioner, it is 
perfectly valid in law. A Hindu widow can 

alienate property with the consent of the 
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reversioners. I rely on Bajrangi Singh v. 
Manokarnika Bakhsh Singh (1). 

Mr. Purshottam Das Tandon, for the Re: 
spondents.—The real thing to be seen is 
whether the widow can alienate the property 
with the consent of the whole body of 
reversioners or whether she can make a gtft 
of it with the consent of the nearest rever- 
sioner. I submit that she has absolutely no 
right to make a gift of the property. I rely on 
Bakltawar v. Bhagwana (2), Shaik Abdulla 
y. Ram Lal (8), Firat Civil Appeal No. 56 of 
1911 decided by Richards, C. J., and Banerji, 
J., on 23rd October 1912. 

Mr. Mohammad Rahmatullah, in reply.— 
The transaction may be regarded as a 
surrender by the widow to the next rever- 
sioner who transferred the full rights to the 
defendants. 

JUDGMENT .—This appeal arises ont of 
a snit in which the plaintiff claimed a decla- 
ration for a certain deed of gift "dated 2nd of 
June 1905 as null and void after the death 
of one Musammat Rukmini Kunwar and for 
possession of the property. In the plaint it 
was alleged that the property in question 
belonged to one Harnath Singh, that upon 
his death it came into the possession of 
Musammat Rukmini Kunwar for widow’s 
estate and that she in conjunction with 
Bandhan Singh and Mtsammat Surjan 
Kunwar had made the deed of gift in favour 
of defendants Nos. 2 and 8. It was contend- 
ed that the gift being . made bya widow 
was invalid. The defence was that the 
property really belonged to Bandhan Singh 
and that it was within his power to make the 
deed of gift. The finding of the Court below 
is that the property was the property of 
Harnath Singh who was a separated Hindu 
and that the gift in question was made 
whilst the property was in the pogsession of 
his widow, Musammat Rukmini Kunwar. On 
these findings the Court below gave the 
plaintiff a decree. Inthe present appeal it 
is urged that even agsuming the facts as 
found by the Court belew to be correct, the 
gift in question was made by the widow 
with the consent of the next reversioner, 
Bandhan Singh, and that accordingly on the 
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(1) 30 A. 1 (P. 0.) 8 
60. L J. 708,5 A. L.J. 85I A 
7 


Bom. L. R. 1348; 
1,17 M. L. J. 608. 
OETA 270, 


as å. L. J. 121, 32 A. 176 
8) 12 Ind Cas. 801; 


8 A. L. J. 1818; 84 A. 129, 
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authority of Bajrangi Singh v. Manokarntka 
Bakhsh Singh (1), the deed of gift is binding 
on the reversioners. The decision in that 
case has given rise to a good deal of discus- 
sion from time to time in this Court, but in a 
series of cases it has been held that the 
doctrine of the validity of aliensations by 
Hindu widows with the consent of reversioners 
does not extend to deeds of gift [see Bakhia- 
war v. Bhagwana (2) and Shaikh Abdulla v. 
Ram Lal (8) and unreported case, First 
Appeal No. 56 of 1911 decided on 28rd 
October: 1912]. We are bound by these 
authorities. The result is that the appeal 
this Court dismiased with costs including in 
fails and is fees on the higher scale. 
Appeal dismissed. 





HIGH COURT. 

Sucomp Orvin Appear No. 1105 or 1912. 
April 24, 1914, ° 
Present:—Mr. Justice Miller and 

Mr. Justice Bakewell. 
GIRI APPAYA AND OTHERS—PLAINTIFPS— 
APPRLLARTB 


versus 
GIRI KRISTAMMA AND orHaRs— 


DEFENDANTS ~ Respondents. 

Adverse possession—Heirs of deceased person—Tenants- 
‘in-common—Faolusion from enjoyment necessary to 
claim title by adverse possession, 

Where on can be referred to a- legal right, 
there is no acquisition of title by prescription. 
Where the heirs of a deceased person succeed as 


tenanta-in-common, mere possession of the property | 


by ons of the heirs of the deceased cannot be adverse 
against the other, unless there has been exclusion of 
the latter from enjoyment to his knowledge. 


` Recond appesl against the decree of the 
District Court of Visagapatam, in Appeal 
Suit No. 425 of 1911, preferred against 
that of the District Munsif of Rajam, in 
Original Suit No. 392 of 1910. 

The Hon’ble Mr. B. N. Sarma, for the 
Appellants. 

Mr. V. Ramesam, for*the Respondents. 

This second appeal coming on for hearing 
on the 9th October 1913 and having stood 
over for consideration till the 10th October 
1913, the Court delivered the following 

JUDGMENT.—The plaintiffs alleged that 
Latchiah, their grandfather, died eight years 
before their suit. This was found by the 
District Munsif to be false, and his finding 
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wan not contested in the District Court 
This false allegation, we think, may have 
led the District Munsif to make the issue 
of limitation depend only on the qnestion of 
the length of time during which the Ist de- 
fendant held possession of the property. Bat 
taking the District Judge to be right in hold- 
ing that Latchiah’s eons took his property aa 
tenants-in-common, the possession of the Ist 
defendant is referable to his title as one of 
the tenants-in-common and is not of itself 
proof that the plaintiff was excluded or” 
that the lst defendant’s posseasion was ad- 
verse tothe plaintiffs, and we have beén 
shown no other facts; and no other facts are 
referred to by the District Judge, from which 
it could be found that the possession was 
adverse. In these circumstances we think 
it is desirable to allow further evidence on 
the question of the nature of the first de- 
fendant’s possession and we will ask the 
District Judge for a fresh finding on the 
second issue having regard to these observe- 
tions, taking such further evidence as may 
be adduced. 


The finding should be submitted in two 
months; seven days will be allowed for filing 
objections. - 

In compliance with the order contained 
in the above judgment the District Jndge 
of Vizagapatam submitted. the following 


FINDING.—I am asked to submit a fresh 
finding on the 2nd issue, ms. Is the 
suit berréd by limitation? in the light 
of the observations contained” in the 
judgment of the High Court, after recording 
sach further evidence as the parties may 
adduce. The defendants haye examined one 
witness, vis., tho 2nd defendant, and the plaint- 
iffg have. examined none. The evidence of 
the 2nd defendant is that on the death of 
Latchiah, Ist defendant got possession of the 


- land and that since then defendants Nos. 1:4 


have paid the kis due thereon to the. Bobbili 
Maharaja, that the plaintiffs’ land is close to 


- the suit land and that defendants Nos. 1-4 


never gave plaintiffs s share in the prodate 
of the suit land. 


The evidence of the 2nd defendant really 
adds nothing to the evidence on record. All 
it amounts to is that defendants Nos, 1-4 
have beon in exclusive possession of the 
sait land since the death of Latchiah. The 
High Court had already held in the judgment 
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that such possession is not of itself proof 
that plaintiffs were excluded or that the 
_ possession of defendants Nos. 1-4 was adverse 

to plaintiffs in the circumstances of the case. 
I must, therefore, hold that the possession of 
the defendanta Nos. 1-4 was not adverse to 
plaintiffs and consequently that the suit is 
- not barred by limitation. 

This second appeal coming on for hearing 
this day after the return of the finding of 
the lower Appellate Oourt on the issue re- 
ferred to it for trial the Court delivered the 
following 

JUDGMENT .—We accept the finding and 
reverse the decrees of the Courts below. 
We make a preliminary decree for 
of the plaintiffs’' one-third 
in the suit lands as prayed 
in the plaint and direct the District Munsif 
to effect the partition and make such inquiry 
as may be neceasary to determine the 
mesne profits due to the plaintiffs from 
the date of the plaint to the date of delivery 
or for three years from this date, and to make 
the final decree. 

The defendants must pay the -plaintiffs’ 
coste in all Courte. 

Decree, reversed. 


BOMBAY HIGH COURT. 
ORIGINAL Orvis JURISDICTIOK Sorr No. 1028 
/ or 1918. 
February 12, 1914. 
“Preseni.— Mr. Justice Beaman. 
ROOPOHAND RANGILDAS—P.Larmstirr 


s DET Sus 
HAJI HUSSEIN HAJI MAHOMED 
SOUDAGAR——DEFBNDANT. 

Bombay High Oourt Rules, r. 107—Swmmons sent 
thiough segutered post, svice of—OiwH Procedure 
Code (Act F of 1908), s 129,+181—General Clauses 
-Act (X of 1897), 8. 27. 

Eule 107 of the Bombay High Court Rules falls 
vader esti 27 of the Genel Clana Act (X of 
1807 

Therefore, if the summons in a ooyvor be 
tendered to, and refused by the defendant he refusce 
at his own risk; where he disputes the actual delivery 
or tender of delivery, itis a more question of fact, 
and the onus is on him. 

Mr. Athavals, for the Plaintiff. 

JUDGMENT.—The first question to be 
answered is, whetherrule 107 of. the High 
Court Rales falls under clause 27 of the 


7 


General Clauses Act. Reading sections 129 
and 131 of the Code of Civil Procedure 
together, I think that that question must be 
answered jin the ‘affirmative. Noting a 
judgment of Robertson, J. in Baluram Ram- 


-kissen v. Bat Pannabas (1) I may incidental-. 


ly remark that in none of the cases com- 
mented on by that learned Judge was clause 
27` of the General Clauses Act of 1897- re- 
ferred to, for the obvious reason that it had 
no application. It could only apply to cases 
of the kind arising after 1897-and under the 
new Code of Civil Proceduro. 

Applying that section now it is also clear 
that it provides that service shall be deemed 
to have been’ effected (in appropriate cases, 
of which this is one) by the posting of-the 
document in a duly prepaid and registered 
cover, etc, eto., andthatthedate of such service 
shall, unless the contrary be proved, be deemed 
to be when the registered letter ‘would 
in due course haye been delivered. Thus it 
lies on the defendant in this ~ae to prpve 
thet it was not delivered. I think for all 
practical purposes that the point is actual 
delivery, and that the defendant may not take 
advantage of his own refusal to accept de- 
livery when tendered. That is to say if the 
summons in a registered cover be tendered 
to, and refused by him, he refuses at his own 
risk. Where he disputes the actual delivery 
or tender of delivery, it is a mere question of 
fact, and the onusison him. Iam, therefore, 
only to consider here whether in fact the 
registered cover despatched on the 21st 
November was actually, and in fact, tende 
to the defendant Anvarkhan on the 8 
December. 

If it was not, then there was no delivery 
and no service; if it was, then there was 
effected service within the meaning of section 


27 of the General Clanses Act. 
(1) 11 Ind. Oas. 851; 18 Bom. L. B. 823; 35 Bom. 
218. 


438 
RAMANATHAN PILLAY t. M. L. V. B. R. M. FIRM. 


LOWER BURMA CHIEF COURT. 
CIL MISCELLANKOUS Apprat No. 105. 
or 1918. 

March 12, 1913. 

Pees Sir Charles Fox, Kr., Chief 
Judge, and Mr. Justice Hartnoll. 
BR. M. RAMANATHAN PILLAY— 
APPLICANT 
versus 

M. L. V. E. R. M. FIRM—Rasponpexts. 

Prormcial Ineolvency Act (III af 1907), s. 46— 
Appeal from order dismissing petition for fraud and 
abuso of process of lau—~Incommpetent without leare of 
District Court or High Court. 

Except with tho, leave of the District Court or of 
the High Oourt an appeal will not He from an order 
of dismissal of an insolvency petition made on tho 
ground of fraud and abuse of the process of the 
Court. i 

Appeal against the District Judge of 
Insein, dismissing the applicant’s petition 
for the benefit of the Insolvency Act as being 
a fraud and abuse of the process of the 
Court. 

Mr. Maung Pu, for the Applicant. 

Mr. Chari, for the Respondents. 

JUDGMENT. 

Fox., C. J—The petition was dismissed 
because the Judge thought there had been 
‘fraud on the part of the petitioner, and that 
the petition was an abure of the process of 
the Court. 

Sub-section 2 of section 46 of the Act 
gives an appeal from an order made under 
section 15, but this order was not made 
under any ofthe sections mentioned in that 
sub-section.” 

For an appeal against any order not made 
under the sections mentioned in sub-section 2, 
the leave of the District Court or of the High 
Court has to be obtained. The appellant ap- 
plied to neither Court for leave to appeal. 
The appeal must be dismissed. 

RTKOLL, J.—I concur. 
Appeal dismissed. 
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CALCUTTA HIGH COURT. 
MISORLLANEOUS AppraL No. 181 or 1913. 
January 8, 1914. 
Present:—Justice Sir Asutosh Mookerji, 
Kr., and Mr. Justice Beachcroft. 
RAKHAL CHANDRA TEWARI— 
JUDGMENT- Pe A 


MANMOTHA NATH H MITTER ARD OTHERS 


—DEOREE-HOLDERS—RBEPONDENTS. 
Appeal—Troo ordera tm too ewocution oasse—One 


joint appeal, legality of. 

If there are two distinct orders in two separate 
execution their propriety cannot be 
questioned in one joint appeal. 

Kali Charan Dutt v. Hanodabala Dasi, 15 Ind. Oan. 
887; 16 O. L. J. 601; 17 O. W. N. 526, 

Rakhal Ohondra Tewary v. Manmatha Nath Mitter, 
10 Ind. Oas. 415; 15 O. W. N. 004, followed. 


Appeal from the order of the District 
Judge of 24-Perganahs, dated January 7th, 
1913. affirming that of the Ist Munsif of 
Alipur, dated August 22nd, 1912. 


Babu Nanda Lal Sirkar, for the Appellant. 

Babu Sus Madhab Mullick, for the Res- 
pondents. 

JUDGMENT.—We are invited in this 
appeal to set aside an order by which the 
District Judge has dismissed an appeal as 
improperly framed. The respondents held 
two decrees against the appellant, made in 
two different suite. The  decree-holders 
presented two distinct applications for execu- 
tion of those decrees. The judgment-debtor, 
now appellant before this Court, took objec- 
tions to the execution of each of those 
decrees. The objections in the two cases 
were similar in character and were considered 
in one judgment. The Court delivered judg- 
ment in one case and then added that as this 
judgment would govern the other case, a 
copy thereof would be kept in the other 
record. The judgement-debtor preferred 
one joint appeal sgainst the orders in the 
two cases. When the appeal was set down 
for disposal, objection was taken by the 
respondents that the appeal was incompetent 
and that there should have been two separate 
appeals. In support of this contention . 
rleiance was placed upon a decision of this 
Conrt in a previous case between the anme 
parties Rakhal Ohandra Tewary v. Manmatha 
Nath Mitter (1). As this decision was 
conclusive upon the question raised, the 
appellant prayed thct the memorandum af 

1) 10 Ind. Cas. 415; 15 O. W. N. 004. . 
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appeal might be treated as the memorandum 
in one of the casee. The District Judge held 
that he was not entitled to adopt this course 
` at that stage and dismissed the appeal. 
Against this order the present appeal has 
been preferred. 


In support of the appeal, it has been 
urged that the District Judge has taken an 
erroneous view of the law and that upon the 
authority of the decision of Kali Charan Dutt 
y. Manodabala Dast (2) the appellant 
was entitled to prefer 
against two orders in two distinct execution 
proceedings founded on two separate decrees 
made in two different snits. The decision 
mentioned, however, has not the remotest 
application to the circumstances of the 
present case, as it is an authority, merely for 
the proposition that an order for consolida- 
tion of several suits can be made in a proper 
case in the exercise of the inherent powers 
of the Court. Inthe first place, no order 
for consolidation has ever been made in the 
cases now before us. In the second place, 
the case mentioned is no authority for the 
proposition put forward by the appellant, 
namely, that if there are two distinct orders 
in two separate execution proceedings, their 
propriety may be questioned in one joint 
appeal. The contention of the appellant 
on the morits must consequently be over- 
ruled. 

The appellant has finally prayed that he 
may now be allowed to make his election 
and to treat the memorandum of appeal 
presented to thé District Judge ass memo- 
randum in one of the cases. We are of 
opinion that his prayer should not be grant- 


ed. In the previous case between the 


parties, to which reference has already been 
made, the appellant’ was allowed this oppor- 
tunity, but he resolutely declined to ‘avail 
himself of it. He argued that case in person, 
he is a member of the legal profession and 
he must be taken to have been fully con- 
versant with-the effect of the decision. When 
he preferred one appeal in the presant 
instance against two distinct orders, he did 
so with his eyes open and.in defiance of the 
previous decision of this Court. Asa result 
of his appeal, execution procesdinga have 
| been stayed for many montha in both the 


(2) 18 Ind. Oas 897; 16 O. L. J. 591, 17 0. W. N. 
528. ` 
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cases. He has thus gained an advantage 
which ho could not possibly have obtained 
if he had preferred only one appeal against 
the order in one of the cases, as he ‘now 
proposes todo provided he is allowed to 
make his election. He has deliberately 
trifled With the Court, and it is too late for 
him now to ask for an indulgence. 

The result is that this appeal is dismissed 
with costs. We assess the hearing fee in 
this Court at three gold mohurs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Ssoonp Orvin Appear No. 439 or 1918. 
May 27, 1914. 

Present:—-Mr. Justice Chamier and 

: Mr. Justice Rafique. 
NARAIN DIKSHIT—DEraxDANT— 
` APPELLANT 
versus 
BENAIK BHAT AND oraans—P.Laintires— 
RESPONDENTS. 

Oiru Procedure Code (Act V of 1908), O. XLI, r. 4— 
Reversal of decies on common ground —A ppellats Cours 
~—Disoretion 

Tho reversal or variation of a decree in favour of a 
noria ppes lag party, undor Order XLI, rale 4 of the 
Oode of Otvil Proceduro, on the ground common to 
all the defendants, is ~ matter which isin tho discre- 
tion of the Court, 

Sechadrs v. Krukhaan, 8 M. 192, referred to. 

Second appeal from the decision of the 
District’ Judge of Benares, dated December 
10th; 1911. 

FAOTS.—Doefendants -appeal. The suit 
was for recovery of money due on a bond 
executed by Gajadhar, own uncle of Narain 
Dikshit, the appellant, in favour of Venkat 
Ram, father of plaintiff. The defence was- 
that the bond was not genuine ar for con- 
wns not executed for any 
valid necessity. The Subordinate Judge 
decreed the suit holding that the bond was 
genuine and for consideration and was execut- 
ed by the head of the family for- family 
necessity. Only one-softhe defendants, a 
subsequent purchaser from the mortgagor, 
appealed. The District Judge decreed the 
appeal and dismissed the suit holding that 
no portion of the mortgage-debt was shown 
to have bean contracted for legal necessity 
or for any purpose binding on the joint 
family. He, however, declined to diamisg the 
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suit against Narain because he had not Code, as giving the ground of second appeal. 


appealed. Narain, therefore, appealed tothe 
High Oourt. 

` Mr. Rama Kant Malciya, for the Appellant. 
—-Under Order XLI, rule 4, and Order XLI, 
rule 83, the Court should have dismissed the 


suit sn toto, otherwise there would be one, 


deorse dismissing the suit and one decree 
decresing the suit on the same set of 
facta and on the same evidence. It would 
be an extremely anomalous position, 


The decree of the first Court proceeded ` 


ona ground common to all the defendants. 
When the Judge of the lower Appellate 
Court found that the decree could not stand 
on the facts proved, he should on his 
own findings baye dismissed the whole 
suit. 

He referred to Kudashada Pillai v. Viswa- 
natha Pillai (1) and to Sufur Ali Sowdagur 
v. Baboo Nursingh Ohunder Mitter (2) in 
support of his contention. 

Mr. Lalit Mohan, Banerjee, 
spondent.--Under Order XLI, role 88, 
the Oourt below has got the power to 
do justice; and if the facta are such 
as to show that the lower- Oourt has 
exercised a judicial discretion this Court 
should not interfere. The subject of judicial 
discretion should not be the subject of a 
second appeal, 

. [Cmax J—The action would be 
ace Order XLI, rule 4, and not under 
Order XLI, rule 38. ] 

Under Order ALI, rule 22, the decree of 
the lower Court can be supported on any 
other ground. 

-In this case the learned Judge has erred 
in holding that there was no legal necessity. 
Here there was a money decree against a 
karta and the money was borrowed to stay 


for the re 


. off sale and, therefore, there was legal 
necessity. 
[Omas J.—You can support the 


decree on some ground which is decided in 
your favour and not on some ground decided 
against you. | 

He referred to Ranpamlall v, Jhandu (3), 
which waa a Full Bench case against the 
law laid down in Kulathada Prai v. Visva- 
natha Plas (1). 


He referred to section 100, Civil Procedure ~ 


6W.B.3 


ERAL a 212, 
i 11-Ind. Oam G40, 8 A. La J, 1111; 34 A 92 


No second: appeal can lie on any other 
ground. 
Gajraj 


He referred to Tulsa Kunwar v. 
Singh (4). - 

Mr. Rama Kant Malviya (in reply) re- 
ferred to Seshadri v. Krishnan (5) as 
showing that the Court could interfere. 

He also referred to Mul Ohand v. Ram 
Ratan (6). 

In this case the lower Oourt erred in 
failing to exercise 8 jurisdiction which it 
should have exercised. 

JUDGMENT.—This appeal arises out of 
a suit upona mortgage. The plaintiff was 
the son of the mortgages. Defendants Nos. 
land 2 were the nephew and grand-nephew 


- of the mortgagor, defendants Nos. 4 and 5 


were representatives of the late Maharajah 
of Ajudhia to whom part of the mortgaged 
property was transferred by the mortgagor 
after the mortgage. Defendants Nos. 6,7, 8 
and 10 were impleaded as trusteca 
of part of the property under a 
deed of endowment executed by the 
Maharajah. . 

Defendant No. 1 pleaded that there was 
no legal necessity for the mortgage, the same 
plea among many other was put forward by 
defendants Nos. 6 and 10. 

The Subordinate Judge decreed the claim 
holding that legal necessity for the mortgage 
had been proved. 

Defendants Nos. band 10 appealed sepa- 
rately tothe District Judge who allowed 
both appeals holding that legal neceasity 
for the mortgage had not been established. 
The learned Judge dismisssed the suit 


. with costs so far as it related to the pro- 


perty in posseasion of the appellants before 
him. Defendant No. 1, who was s respond- 
ent in the Court of the District Judge, contend- 
ed that the suit should be dismissed altogether, 
but the District Judge expressly declined 
to do this. 

Defendant No. 1 has appealed .to this 
Court. Ashe did not appeal to the lower 
Appellate Court itis doubtful whether he 
has any right of appeal to this Court. We 
will assume, however, that he is entitled 
to appeal. It is urged on his behalf 
that inasmuch as the decree of the Court 


8 M. 192. 


3 25 A. 71; A. W. N. (1902) 208, 
5 ; 
6) 20 A. 403; A. W.N. (1898) 191. 
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of first instance proceeded on a ground 
common to all the defendants +. e., that the 
mortgage was made for legal necessity, the 
District Judge, on holding that legal 
noceasity had not been made ont, was bound 
to reverse the decree in favour of all the 
defendants: Order XLI, rule 4, provides 
that the Appellate Court in such 8 case “may” 
reverse or vary the decree in favour of all 
the defendants. The use of the word” may 
shows in our opinion that the Appellate 
Court is given a discretion in the matter. It 
may be that a wholly unreasonable sud 
indefensible exercise of this discretion might 
be a good ground for a second appeal. But 
we reed not decide that for the District 
Judge has considered the question and has 
< given his reason for refusing to reverse the 
dearee in favour of all the defendants and 
we are unable to say that, his decision is 
unreasonable. We must, therefore, decline 
to interfere. The view which we have 
taken seems to be supported by the re- 
marks of the Madras High Court in Seshadri 
v. Krishnan (5). 
The appeal is dismissed with costs includ- 
ing fees on the higher scale. 
Appeal dismissed, 


LOWER BURMA OHIEF COURT. 
ORIGINAL Orvit Junispicrion Surr No. 341 
` or 1912. ° 

September 16, 1918. 
Present:—Mr. Justice Young. 
DHUNJI DBOSI—Ptarmrive 


veretes = i 
POKERMALL ANANDROY—DEFENDANT. 


giva or tale delivery 
delivery —Delivsry of milling notice in rice trade, its 

affect. 
Bach contract, whether teji or mundi, is unilateral 
of ig 


yen month. Ase concise method 
mutual intention, the teji eater 

the sold note and the mundi eater the bought 
note, implying ‘that he is bound; and the other party, 
in token of his freedom from the correlative obligation 
to take delivery ine taji or to gire delivery in ao 
mundi contract, does not sign the bought note in 
a taji or the sold note in a mudi contract, Bach 
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contract is entered into in consideration “of a small 
fixed paymont to tho ‘seller or the buyer as the casa 
may be, and in cach oase only a fixed brokerage in 
lieu of an ad valorem brokerage is paid at the inception 
of the contract. : 

The purchase of an option or right to oall for goods 
is not necessarily a wagoring TRN and pel fee . 
is not a wage contract unlesa neither of the 
parties intended under any circumstances to give or 
tako delivery. The delivery, however, must be a 
ve delivery and not æ mere sham, not merely the 

əlivery of a piece of paper never to be transformed 

into delivery of goods. 

In the rice tracts tho delivery of a milling notice 
is considered to bə tantamount and equivalent to the 
delivery of tho actual rice. ` 


Pi Lentaigne and Doctor, for the Plaint- 

Mr. Giles (with him Mr, N. M. Oowaajt 
and A. B. Banerjt), for the Defendant. 

| JUDGMENT. 

Young, J.—The main question in the case 
was whether a certain contract entered into 
at Rangoon relating to rice being one of a 
class knownas taji contracts was void ag 
being a wager. Before discussing this it is. 
necessary to consider an argument raised 
upon the pleadings by the defendant, so far 
as I am able to understand it. The plaintiffs 
pleaded that by -a contract, dated February 
10, 1911, the defendant -firm ‘sold to the 
plaintiffs 10,000 bags of rice at Rs. 325 per 
100 baskets deliverable ex-hopper all in 
August 1911, date at seller’s option, and 
on the same day executed a sale note, and 
thatas and by way of consideration for the 
defendant’s undertaking to give delivery to 
the plaintiffs (whenever the plaintiffs chose to 
call upon them) during the month of August 
the plaintiffs gave to the defendant Ra. 1,000 
at the rate of Rs. 100 for every 1,000 bags. 
They, then pleaded in paragraph 5 that 
according to the custom ofthe trade in such 
transactions they had the option of demand- 
ing delivery in Angust on paying the agreed 
price. I may at once say that I-do not 
consider that these two paragraphs were very 
well or very clearly drafted. The payment 
of Rs. 1,000 was made not by way of con- 
sideration for the defendant’s promise to 
deliver, which was already secured by plaint 
iff's promise to pay the. agreed price, but as 
consideration for a promise on the part of 
the defendant not to proffer delivery unless 
called upon. The plaintiffs then proceeded 
to plead that they had called upon the defend- 
ant to deliver and that he had failed to 
do sé and, to claim damages on the basis 
of the difference between the market and 
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contract rate on August 81, 1911. The default of ademand to accept delivery. -If 


defendant in his written statement denied 
having sold any rice to the plaintiffs as 
alleged, but pleaded that it was a taji-mundy 
' transaction, 1.6, 8 gambling transaction, and 
represented a wager. In the next paragraph 
he explained from his point of view or 
rather from the point of view of his defence 
what was meant by a tejt-munds transaction, 
saying it was a bet on the market price of 
rice for the month of August, and admitted 
that he signed the sold note which he said 
was usual in such transactions, and added 
that the plaintiff did not sign any bought 
note,’ which is of course admitted. Except 
that defendant, in my opinion, was incorrect 
in describing the particular transaction sued 
on aga teji-mundi transaction and should 
have described it asa teji contract only, it 
seems to me that both parties are practically 
agreed as to the modus operands but differ as to 
the intentions of the parties and the legal 
effect upon the contract arising therefrom. 
The defenfant asserts that there was only 
an intention to pay differences and not to 
receive or give delivery of the rice, while 
the plaintiff urges that there was every 
intention to give and receive delivery of the 
commodity, at any rate as far as this could be 
effected by the delivery of milling orders, 
and that there was no intention either on his 
pert oron that of the defendant merely to 
pay the difference between the contract price 
and the market rate. He says that this was 
one of a considerable number of contracts 
entered into between himself and the defend- 
‘ant, in all of which he had duly received 
milling notices, where he had demanded 
performance of the contract. Now a tasi 
contract for rice as entered into in the 
Rangoon market seems to be as follows:— 
There are two parties, the one being the 
buyer and the other the seller, who is called 
the person who eats taji (a Gujerati word 
meaning ‘rise’). The latter in payment of a 
fixed sum, small in relation to the value of 
the quantity of the rice dealt in, agrees to 
sell and deliver rice in a certain month at 
a certain price, but not to deliver it and 
dvin..l the price unless called upon to do 
ao. It is virtually the purchase of an 
option or right to enll for so much rico 
during a given month, the teji-eater being 
bound to supply if called on, but the other 
not being bound either to demand or in 


. the actual- delivery. 


therefore, the market price rises above the 
contract price it will bo to the interest of 
the buyer to call for delivery; if on the 
other hand it falls below the contract rate, 
it will be to his interest not to do so. As 
delivery may bo given during the whole 
month, the purchaser of the option naturally 
waits till towards ita close for fear of a 
sudden fall between his call for delivery and 
It is obvious, there- 
fore, that the transaction may be a mere 
bet on the rise of the market, and if the 
intention of both parties was not to ‘deliver 
but merely to pay the difference between 
the teji and tho market rate on the day 
of settlement, which in these contracts 
seems to havo been the last day of the | 
month, then according to the anthorities 
it would, in my opinion, be considered to be 
such and the contract would be void under 
section 80 of the Contract Act. | 

In a memds contract, the procedure is the 
same, but the parties gamble, as the de- 
fendant would say, on the chance ofa fall, 
mundi being the Gnujerati term for a fall. 
A similar fixed premium is paid to the 
mundi eater, who in consideration thereof 
agrees to buy rice forward from the other 
party at a certain fixed rate. The mundi 
eater signs a bought note, but the other 
party signs no sold note. If tho market 
falls below the mundi rate, the mundi eater 
is, a8 the plaintiff would say, called on to 
take delivery of tho contract quantity and 
to` pay more than the market price of the 
day. If it did not fall below that price 
the mundi eater keeps the fixed premium 
but does not attempt to demand delivery. 
Each contract, therefors, whether taj. or 
mundi, is unilateral and not reciprocal—a 
purchase of an option in a tat contract to 
buy and in a mundi contract to sell rice at 
a given price ina given month. As a 
concise method of expressing their mutual 
intention, the taji eater signs the sold note 
and the mundi eater the bought note, im-. 
plying that he is bound; and the other 
party, in token of his freedom from the 
correlative obligation to take delivery in a 
tess, or to give delivery ina mundi contraci, 
does not sign the bought note, in a teji or 
the sold note in a mundi contract. This 
and the fact that a fixed brokerage in lieu 


of an ad valorem brokerage was paid at the 
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inception of a teh or mundi contract seems 
to me the only paper differences betweou 
what has been called the ordinary and 
these which are alleged to be wagering 
contracts. All the =minutis of the 
genuine’ contracts were employed either, 
as the plaintiff says, because it isa genuine 
contract, or, as the defendant says, from s 
‘desire to hoodwink the Courts and force them 
to collect gambling debts if the tet or mundi 
eater repudiates. The bought or sold note 
used is precisely the same as that used in the 
ordinary contracts, the mills which in ordinary 
contracts it is usual to strike out from the 
list of those whose products the sellers may 
deliver, being struck ont in these also. 


From the fact that a sold note was signed, 


the defendant argued (a) that the contract ` 


had been reduced to writing and that by 
virtue of section 92 of the Evidence Act this 
note must be deemed to embody the final 
terms of the agreement arrived at between 
the parties, and (b) that the contract em- 
bodied in this note did not represent the real 
agreement between the parties and that, 
therefore, as it was the contract sued on, 
plaintiff's suit should be dismissed. I am 
unable to accept this contention. It ia true 
that clauses 10 and 11 of Exhibit A, which 
provide that if the market price declines 
prior to selling sellers should have the option 
of requiring the buyer to deposit the margin 
between the contract price and the market 
.price of the day within 24 hours and that 
should buyers fail to appear to take delivery 
ex-hopper sellers were to have the right of 
cancelling the contract and claiming the 
difference between the sale and the market 
price of the day on which the rice was to have 
been milled, signify in my opinion a reciprocal 
promise on the part of the seller to give and 
on the part of the buyer to accept delivery, 
and that any evidence of a verbal agreement 
that the seller’ should not have the option 
referred to in clause 10, or the right to compel 
buyers to pay the difference referred to in 
clause 11, cannot be proved by the plaintiff 
being excluded by section, 92, Evidence Act, 
as being terms inconsistent with and repug- 
nant to the written contract. But so far as 
I can see plaintiff's cause of action is simply 
and solely defendant’s failure to give delivery. 
He might have accepted the position created 
by section 92 and relied solely on Exhibit A, 
and left defendant to prove, as the defendant 
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was entitled to do under proviso.] to the same 
section, the other facts and circumstances 
which would show that the ostensibly good 
contract contained in Exhibit A was void as-a 
wagering contract and that the document was, 
therefore, invalidated. 

So far as I can see plaintiff did sue on Ex- 
hibit A. He annexed it to his plaint and filed 
it, thereby complying with the provisions of 
Civil Procedure Code, Onder VII, rule 14, 
with regard to documents on which he sued. 
Other documenta on which he relied he speci- 
fied in a list, again complying with the pro- 
visions of the same rule with regard to the 
documents relied on, as distinct from those 
sued on. ` $ 

He has proved his contract, he has proved 
his demand for delivery and he has proved 
the defendant’s failure to comply with this 
demand. It is either an honest contract or 
void as a wager by reason of circumstances 
which it was for defendant to allege and 
prove. I think paragraphs 4,5 and 6* of 
his plaint need not have been pleaded and 
were pleaded owing to an unnecessary sense of 
candour and a desire not to lay himself open 
to the imputation that he had concealed 
anything from the Court. If he had not 
pleaded these facts, defendant would have 
had to assert them in order to show that it 





(4) Tho plaintiffs state thet as and way of 
consideration the raid undertaking of defen- 
dant firm to give delivery to tho, tiffs (whenever 
the plaintiffs chose to call upon tho defendant firm) 
during the month of August 1911 of 10,000 of 
cleaned whito rice of the quality and at the price 
as stated in 8 above tho plaintiffs gave to 
defendant on 10th February 1911 Ra. 1,000 at the 
rate of Ra. 100 per every 1,000 

(5) The plaintiffs state that acco 
of trade ro 


agreed u vis, Re. 825 

100 baskets of 76 fhe. net each and thal the defendant 
firm was bound to give delivery of the said 
10,000 bags to tho plaintiffs during the month of 
August 1911 on the plaintiffs’ demanding sugh deli- 


very. | . 

(6) The plaintiffs farther” submit thet it was 
agreed and understood between the plaintiffs and the 
defendant firm that the plaintiffs were entitled to 
demand delivery and to obtain delivery from the 
defendant firm on anch demand of: 10,000 bags 
during tho month of August 1911, and that'the dø- 
fondant firm was bound to give delivery of the samo 
during such month, on any date at ita (the defeni. 
ant firm's) option. 
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was a wagering contract, and not a mere 
ordinary contract, and did so. 

Thus he says in his examination-in 
chief: “As regards tet contracts I signed 
sale notes, as regards munds I signed bought 
notes. In ‘ordinary contracts it is usual to 
sign in two documentsa—sale and bought 
notes. In ordinary contracta no party de- 
posits any money at the time of execution. 
In teji I would take Ra. 100 on 1,000 bags. 
Both parties fix a certain rate, say Rs. 325. 
If the market goes above Rs. 325 then the 
party who has received this Rs. 100 has to 
pay the difference (here lies the main contest 
between the parties) between the contract 
rate and the market rate. If during the 
month when the contract falls due, the 
market falls below that rate neither party 
pays anything unless the rate subsequently 
goes up (beyond the teji rate).” Hero we 
have the essential features of the actual 
agreement: vis., that in consideration of a 
payment of Re. 100 the common form of 
‘reciprocal contract evidenced by Exhibit A 
was restricted and confined so that it became 
unilateral, the vendor alone: being bound. 
It was urged that the plaintiff had brought 
` himself within the principles laid down by 
the Appellate Court in Ohristensen v. Suthia 
(1) and the Privy Council cases there cited 
_ which decided that it is absolutely necessary 
that the determination in 8 cause should 
“be founded upon a case either to be found 
in the pleadings or involved in or consistent 
with the case thereby made; but so far as 
I can se this principle is not violated. 
That the defendant bound himself to deliver 
certain rice in a certain month at a certain 
price and that he failed to do so though 
called upon are facts set out in the plead- 
ings and, are the very facte on which 
the plaintiff bases \ his claim and 
these and only these actually occur- 
red. Supposing the market had fallen 
below the tet rate and the defendant 
relying on Exhibit A had tendered the rice 
and demanded payment, then itis possible 
that in a suit brohght by the defendant 
upon Exhibit .A for the price, the present 
plaintiff might have found himself precluded 
by section 92 of the Evidence Act from 
proving that he was not bound to take 
delivery. But this is not what happened, 
the market did not falland the defendant did 


(1) 2 Bur, L, T, 100. 
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not call upon the plaintiff to take delivery, 
on the contrary the market rose and the 
plaintiff called upon the defendant to give 
delivery. These are the circumstance which 
gave the plaintiff his cause of action and 
these are set out in the pleadings and if the 
plaintiff had pleaded then and __ there 
only what I think-he would have been 
entitled to do, the present contention would 
not, I think, have been raised. So far as 
the plaintiff is concerned, the other facta are 
surplusage as weapons of attack, though for the 
defendant they'are vital as weapons of defence. 
With regard to the defence on the merits, 
the defendant, after attempting to prove 
in the earlier part of the examination that 
no delivery in kind was ever intended or 
given, but only a payment of tle difference 
between the te: and the market rate, was 
forced to admit that in all previous fet con- 
tracts with the plaintiff for delivery prior 
to July, he had invariably delivered milling 
notices, and never paid differences between 
the contract and the market rate. He is 
forced to admit it first in one contract and 
then in another, and finally he bas said:— 
“ Exhibits E, H, J, M, O, P, Qand R were 
eight contracta which I had with the plaint- 
iff for delivery in the period previous to 
July 1911. These were the only tes con- 
tracts which I had with the plaintiff. In every 
one of these eight contracts I have delivered 
a milling notice and I have paid or -received 
difference 1.s., profit or loss caloulated on 
my contract with some previous person.” 
Now if delivery of a milling notice is tanta- 
mount to a delivery of goods,these differences 
will represent the actual profit and loss on 
an actual completed contract +o deliver | 
goods, and plaintiff's position will be con- 
siderably stronger than if there was no- 
delivery buta mere payment of differences 
between the teji and the market rate. Before 
considering this question, however, it may 
be pointed out that these contracts, though 
made before were | performed after 
the contract in suit was entered into, and 
that their probative value as to the inten- 
tion of the parties at the date of entering 
into the contract in snit is lessened, but at 
page 41 the defendant says: “In the taji 
contracts of 1910 likewise I delivered 
milling notices or paid differences or gave 
both together. When I talk ofa difference 
with the milling notices I mean-the difference 
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between the rate at which I purchased from 
any one and the rate at which I sold under 
the - milling notices” and again at page 25 
he says: “In all my tei contracte in which 
I have settled my losses I satisfied some by 
payment of the difference and delivery of 
the milling notices”, and he says ` the-same 
with regard to his tet contracta with others 
such as Hirji Ooomersy and Dhunji Dewa- 
caran (vids page 40 of his evidence.) He 
clings desperately to his statement that in 
some he paid differences only. ButI do 
not recollect that he produced a single in- 
stance to that effect, and I am convinced that 
the practice and ‘intentiona of the parties 
were that the holder of the option should, if 
the market rose, call for and that the other 
party (the fess eater) should give delivery 


of milling notices. I must also hold that - 


in the rice trade the delivery of a milling 
notice is considered to be tantamount 
and equivalent to the delivery of the 
actual rice. 

Paasing on, the ‘milling notice Gis thé 
defendant at page 7) ia the delivery. First the 
milling notice is passed and then when the 
goods, are milled the delivery order comes 
up. “When I-receive delivery under an or- 
dinary contract first I get the milling notice”, 
and again at page 8 he says: “when I get 
a milling notice I take it that I am in posses- 
sion of goods and when I pass it on to another 
I take it that another man is in the posses- 
sion of the delivery.” It was qaite immate- 
rial to him whether he gota milling notice 
direct from the mill or whether he got from 
B 3rd party, cide page 42 where he says: 
“ when I delivered a milling notice I did not 
bother myself whether it was got from a mill 
or from outside,” anda milling notice which 
he had accepted as performance of an 
ordinary contract t.s., a contract (to take his 
own words at page 7) in which the original 
intention was as far as possible to give or 
take delivery he would pass on by way of 
performance of, teji. contract, vide page 24 
where he Bays: “what I purchased at 
Rs. 825-8 wan under an ordinary contract. 
I passed the milling notices to the plaintiff 
under a fet contract’ at Re. 810.” The 
procedure in fact seema to be as follows: 
The millers contract to mill and sell so much 
rice to A, and when they are ready to mill 
the paddy they. send him a milling notice, 
stating the day and thg hopr when they 
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intend to commence milling, so that he may 


‘attend and see the operations and object, 


if he wishes, to the quality of the rice 
turned out. After the rice is milled he 
loses this chance and the millers send their 
purchaser a delivery order and on payment 
the rice is delivered. Ifin the meantime the 
purchaser has re-sold, he will deliver the 


. milling notice to his purchaser and will pay 


or receive the difference between the price 
at which he has bonght from the mill and 
that at which he has re-sold. The milling 
notice may pass through numerous hands at 
various prices and a broker is employed to 
ascertain and collect or pay what each 
purchaser has to pay or receive, but as 
defendant says at page 43: “Any one of 
the fifty (1.6, if it hae passed through 50 
hands) can keep the milling notice and take 
delivery of the -rice and eat it bnt he will 
have to pay the mill and get the rice milled” 
t.e., if he has bought at Ra. 800 and the mill 
has sold at Rs. 325, he will receive from the 
broker Re. 25 on behalf of his yendor and 
get the rice by a payment of Ra. 825 plws 
thé ordinary fixed charges for gunniea, etc. Is 
this a wagering contractP The milling 
notice is only a piece of paper and, aa 
defendaut says at page 43, “it ia always 
possible to effect a sale or Darohase of rice 
in the Rangoon market,” and as this sale 
or purchase is symbolised and considered to 
have been effected by the delivery or accept- 
ance of this piece of paper, it follows that 
it is equivalent to money and that a man 
may go in for the largest speculations 
without ever intending to take delivery 
of any of the actual commodity but only to 
sell the rights evidenced by the paper and 
receive his profits or pay his loas. If such 
was the intention ofthe parties, there can, 
1 think, be no doubt but that onthe prin- 
ciple laid down by Privy Council in Kong 
Yes Lone and Oo. v. Lowjes Nanje (2) the 
transaction would be regarded ag a wager. 
But the onus lies upon the defendant to prove 
it, and has he succeeded ? ° Defendant admits 
that atthe time he was doing a large rice 
business and admits that the plaintiff was a 
genuine shipper doing a large commission 
business in rice and also business in rice on 
his own account, and, so faras I can see, 
never showed that the plaintiff never took 

(2) 2 0. 481 (P, O,); 8 Bom, L, B, 476; 5 O, W, N, 
28 LA. 289, 
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actual delivery under his teft contract, but 
always passed them on. 
it would have helped him if he had done 
so, seeing that he was undoubtedly doing 
a large bona fide business in rice at the 
time, for what was said of delivery orders 
by Beaman, J., in Mathuradas Gokuldas 
and Co. v. Narbadashankar Harjivan (3) 
may equally well in my opinion be said 
in Rangoon of milling notices, namely, that 
though the mere giving and taking of a 
delivery order may- be 8 devica in use 
amongst gamblers to evade the law, yet’ on 
_ the face of it it is a regular business method 
and as affective as taking the goods away 
and putting them in your own godown. Nor 
_ ean I see on the authorities that it makes 
any difference that he only purchased from 
the defendant a right to call for the deli- 
very of the specified quantity of rice. The 
Jaw of England and of India as regards wager- 
ing has been declared to be the same by 
the Privy Council in Kong Yæ Lone’s 
case (2) already cited and in Buttenlandache 
Bankvereentging v. Hildesheim (4) the Court 
of Appeal held that the purchase of an 
option or right to call for shares was not 
necessarily a wagering contract, but that 
the same test, namely as to whether 
differences only were intended to be paid, 
must be applied. They held that in the 
contract in question this was not the case, 
but “that it was a bargain for good con- 
sideration for the right to call forso many 
shares—like a bargain for the right to call 
for so many tons of iron at & certain price ona 
certain day.” In Tod v. Lakhmsdas Purshotam- 
das (5) Farran, J., laid it down that contracts 
were not wagering contracts unless it was 
the intention of both parties at the time 
of entering into the contracts under no cir- 
cumstances to call for or give dfjivery from 
or to each other. This rule, though re- 
garded by Batchelor, J., as being perhaps 
too broadly expressed in Motilal v. Govind- 
ram (6), has been re-stated with approval 
by Beaman, J$ in the later case of 
Mathuradas Gokuldas and Oo. v. Narbada- 
“ghanker Harjivan (3). Whether it is or 


~ ja not too broadly expressed seems to me 


immaterial in the present case, where so 
3) 4 Ind. Cas, 0% 11 Bom. L. B. 997, 

È 19 T.L R Gl. 

5) 16 B. 441. 


6) 7 Bom. L. R. 385, 30 B. 83, 
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far ar I can see the defendant’s intention 
when he entered into this contract was to 
perform it, if called on to do so, by passing 
on ea milling notice and paying or receiving 
the difference between the price at which 
he had bought and shat at which he had 
sold, and while the plaintiff's intention ia 
not shown to have been other than to de- 
mand the milling notice if the state of the 
market rendered it profitable to him to do 
Bo and nse it either to obtain rice himself 
or to enable him by passing it on to 
perform another bona fide contract. 


Lastly, it was shown that it was the plaint- 
WPA practice-followed in the transaction in guit 
to enter on the same day into a mundi 
contract whereby he obtained an option to 
sell the same quantity of rice deliverable 
in the same month ata very much lower 
rate, vis, Rs. 285 per hundred baskets. 
The effect of the double option was that if 
the market fell below Rs. 225 ho would 
sell, and if it rosa above Rs. 325 he would 
buy. The defendant admitted that he had 
entered into many mundi contracts and that 
his intention was to perform his munds con- 
tracts if called on in the same manner as 
his teji contracta. but that the market never 
having fallen below the mundi rate he had 
never been called on to take delivery. 
Plaintiff thus obtained a double option. It 
was argued that if these were genuine 
contracts he must lose as he had contracted to 
buy for Re. 325 and sell at Rs. 285, but 
the argument loses sight of the fact that 
it was an option. In my opinion a donble 
option is no more neceasarily a gamble 
than a single option. It may be one, as it 
may be an attempt to provide against tho 
fluctuations of the market and to enable the 
holder to perform his other contract. Farran, 
J.’s dictum in Tod v. Lakhmidas Purshotamdas 
(5), that a contract is nota wagering contract 
unless neither of the parties intended under 
any circumstances to give or take- delivery, 
seems to me to represent the law, though 
personally I should. prefer to say that a 
contract cannot be proved to be a wagering 
contract: unless it be proved that neither 
of the parties intended under sny cir- 
cumstances to give or take delivery. The 
delivery, however, must be a genuine deli- 
very, and not a mere sham, pot merely the . 
delivery ofa piece of paper which was never 
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to be transformed into the actual delivery 


of goods. In Kong Yee Lonss’s case (2) the’ 


transactions in question were ao out of pro- 
portion to the genuine commercial resources 
of the parties that the Privy Council held 
them to be wagers, but here each was 
doing such a large legitimate business that 
I am unable t hold the teat applicable to 
this particular case. I am unable to hold 
it proved that the plaintiff did not intend 
to take, and that the defendant did not 
intend (if called on) to give a perfect 
genuine delivery. He, therefore, fails in my 
opinion to show that the contract was & 
wagering contract and the plaintiff must 
have a decree calculated on the difference 
between the contract rate of Rs. 325 per 
100 baskets and Rs. 890 per 100 baskets, 
this being the agreed settlement rate, 
August 1911, namely, Rs. 19,500, with 
costs and Advocate’s fees of 10 gold mchurs 
for the first and eight for gach subsequent 


day. : 
Buit decreed. 
OALCUTTA HIGH COURT. 
TRSTAMBNTARY AND [ATESTATE JURISDICTION. 


July 2, 1913. h 
Present: —Mr. Justice Chaudhuri. 
In the goods of KANAT LAL KHAN— 


Daonasep.* 

, Surety for an administrator of eatate, f may be 

discharged or substituied—Sui ety, creating charge on his 
immoveable property, releases of charge—Surety bond, 
discharge of and substilution—Admrinistration account, 
if may be emammed by Court. 

Letters of Administration wore graniedto the 
estato of the deceased K, a Hindu governed by the 
Dayabhaga law, to R, one of his first cousins, 
who for purposes of such administration was 
also appointed of deceased's infant 
son, and Ha two beothers stood surdty for the 
administrator. The ostato being a very large 
ono the’ Oourt reqnired the sureties to charge 
their immoveeble properties in the surety 
bond besides making them personally Hable: The 
infant having died without imue and intestate his 
paternal grandmother succeeded to the estate as his 
heir. R thereupon applied to Court stating that 
he had rendered an‘ account of the estate as adminis- 
tered by him to the lady and that she had the same 
examined by her constituted attorneys and that they 
wore satisfied with the account and that the 
residue of the estate bad been made over to'her, and 


* Taken from the O. W, N. with permission.—Fd, 
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#7 


. prayed that the sureties be discharged and the chargo 


on their immoveeble property be also discharged. 
The Court ordered that on the lady's constituted 
attormeys filing a verified certificate together with 


‘the account or abstract thereof stating that thoy had 


oxamined and found it correct and on the adminis- 
trator filing the recoipte for the debts paid to the 
satisfaction of the Registrar, the surety bond creating 
6 charge on the immoveable pi 
ties would be discharged, conditional upon tho sure- 
ties executing a fresh security bond making them- 
selves personally liable for the administration ‘of the 
estate by the petitioner. 

Raj Narain Mookerjos v. Ful Kumari Debi, 29 O. 68; 
60. W. N. 7, referred to. 

The aocount of the administrator need not be in- 
vestigated by the Court, there being no procedure or 
practice for doing so. 

An application in Chambers was made 
on the 18th April 1918 by the adminis- 
trator to the estate of the deceased and 
for the discharge of sureties and for the 
release of a charge on their immoveable pro- 
perties. 

FAOTS.—The facts of the case are as 
follows :— 

The deceased Kanai Lal Khan died on 
+he 19th Febrnary 1908 leaving him surviv- 
ing an infant son, named Shama Das Khan, 
who was his son by a predeceased wife. He 


also left his mother Srimuti Luckhymoni 


Dassee, a widow Srimuti Santosh Kumari 
Dassee and three daughters, one of whom was- 
since married but childless. -He was said 
to have been living jointly with his cousins, 
Raman Lal Khan, Bunwari Lal Khan 
and Mani Lal Khan, the sons of his father’s 
brother. 

On the 2ist April 1908, the petitionér, 
Raman Lal Khan, was appointed guardian 
of Shama Das Khan, for the purpose of 
taking out Letters of Administration, and 
on the 6th July 1908 obtained an order for 
the grant to him of such Lettera of Adminis- 
tration, limited until Shama Das Khan 
attained majority. 

The estate was a very large one. 

There appears to have been some difficulty 
about obtaining sureties, and on the 17th 
July 1908 a special order was made giving 
the- Registrar liberty to accept Bunwari Tal 
Khan and Mani Lal Khan &bove-named, who 
were joint with the deceased and the peti- 
tioner in estate, as sureties for the petitioner 
upon, their and the petitioner’s executing 
a bond with a charge upon their immove- 
able property. This bond was given, and 
it contained provisions charging the pro- 


` 


_ perty. 


ies of the sure-. ` 
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Shama Das Khan died on the 15th to be substituted for them, In ths oa af 
December 1912, an infant, unmarried Stark (1). 
and intestate, and Srimnti Luckhymoni “But assuming that the Court has power 


Dassee, his paternal grandmother, became 
his hetress. f 

The petitioner stated that he had rendered 
proper accounts of hia administration of 
the estate to Srimnuti Luckhbymoni Dassee, 
who had satisfied herself of the same by 
having them examined and scrutinised by 
her sons-in-law, her constituted attorneys, 
and who were the fathers of nine of the 
twelve grandsons by daughters who were 
the reversionary heirs, and the petition 
prayed that the petitioner and his sureties 
might be discharged and their immoveable 
properties released from the obligation creat- 
ed by the bond. 


Babu Lakshmi Narain Khettry, Attorney- 
at-law, who made the application, submitted 
that since the sole infant for whose use and 
benefit the administration was granted died 
under age, the grantto the guardian had 
ceased. Raman Lal Khan, therefore, waa no 
longer entitled to administer the estate ; 
and the liability of the sureties ceased on 
the completion of the administration of 
the original estate. The administration by 
Raman Lal Khan so far was to be con- 
sidered as complete, as he was no longer 
entitled to administer the estate and 
that he having rendered accounta of 
his dealings to the perron now entitled 
to the estate and making over possession 
of the estate of tho deceased to such per- 
son, ro far as it was practicable, had com- 
plied with the terms of the administration 
bond and he was entitled to the order asked 
for. 


The Registrar submitted the following 
note tothe Court before an order actually 
issued : 

“Before the order actually issues, I desire 
to place certain matters for the consider- 
ation of the Courts In the first place, I have 
been unable to ‘find any precedent for such 
an order, either from the records of this 
Court, or by looking into Tristram and 
Coote, or Williams on Executors. Tho 
only authority mentioned with regard to dis- 
charge of sureties is, that the Court will not 
discharge the original sureties from an 
administration bond and allow other sureties 


to discharge the sureties and their property, 
has a sufficient case been made out on the 
petition P 

“The condition of the bond in the present 
case is, that ifthe administrator causes a 
fnll and trne inventory of all the estates of 
the deceased, which has or shall come to 
his hands, posseasion or knowledge, or into 
the hands, or possession of any other person 
or persons, and the same so made do exhibit 
or cause to be exhibited in this Court before 
the 12th of February 1909, or within such 
further time, as the Court may from time 
to time appoint, and the same estate and 
all other estates of the said deceased at the 
time of his death or at any time after shall 
come to the hands or possession of the 
said administrator, or of any other person or 
persons for him and the same do administer ac- 
cording to the law, and further do make or 
cause to be made a true and just account of his 
said administration at or before the 12th 
August 1909, or within such further time 
as may be allowed, and all the rest and 
residue of the raid estate which shall be 
found remaining upon the said administra- 
tion account, the same being first examined 
and allowed by the High Oourt, shall 
deliver and pay unto such person or persons 
respectively as shall be lawfully entitled to 
atch residue, and if it. shall thereafter 
appear that any Will was made by the said 
deceased and the executor or executora | 
do exhibit the same in this Court if the 
administrator being thereunto required do 
render and deliver the letters of adminis- 
tration, then his obligation to be void 
and of no effect else to remain in fall 


“I find from paragraph 13 of the present 
petition that the petitioner filed an inven- 
tory and account of the estate of the de- 
ceased onthe 15th of Febrnary 1912. It 
does not appear that any further accounts 
have been filed. 

"In the affidavit of Luckhymon: Dassee it iy 
stated that she, as heiress of Shamadas Khan 
deceased and as such entitled to the share 
and interest which was of the raid deceased 


(1) (1866) L R. 1 P 76; 85 F. J. P, 423 18 L, T. 82 
14 W, B, 349. É 
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in the joint family properties, appointed her accounts to be placed before the Court for 
three sons-in-law by a power of attorney, dated examinatian and to be passed, on the other 
the 18th of February 1918, her agents to hand it ia not usnal to ask that the adminis- 
look after and manage on her behalf the trator and the sureties, should be discharged 
_ estate of Kanai Lal Khan, which had devolv- from the bond? Can they. be discharged, 
ed upon her; and to scrutinise and take an if at all, without clear proof that the 
account of the dealings of the administrator administrator has got in all the assets and 
Raman Lal Khan therewith, and that they duly discharged all the liabilities, and made 
had dona so and had reported to her that over the balance of the estate, stating what 
they were satisfied with the correctness of that consists of, to the person entitled to the 
the accounts, and thatshe has thus satisfied same P” 
herself that the accounts are correct, and To mest some of these objections made 
Reman Lal Khan has made over to herall by the Registrar an additional afidavit of 
the resta and residue of the estate remaining Reman Lal Khan, Bunwari Lal Khan and 
in his hands. - Mani Lal Khan wes affirmed and filed on the 
“The question is, is thatsnufitcient to justify 26th May 1913. , : 
the discharge of- these persons from their Babu’ Lakshmi Narain Khetry again 
bond P I would point out that, from an- appeared before Court and submitted that the 
nexure Bio the affidavit of valuation, it case of In the goods of Stark (1) referred by the 
appears that there are a number of debits Registrar in his note was not applicable, 
which were due by the deceased Kanai Lal becanse this was not an application for the 
Khan. There are also tnter alia two very discharge of original sureties and substitution 
large amounts of Government securities stand- of other sureties in their place, and that the 
ing in the name of the deceased but stated grandmother as the heireas wes quite com- 
to have been purchased with the money of petent to represent the estate of the deceased 
the joint family; also very large sums and the Registrar’s objection on that account 
lent out on mortgage in the name of the was not valid. : 
deceased out of the joint family fund. ` As regards the want of precedent, he sub- 


Supposing that any of the creditors were mitted that neither here nor in England do 
to come forward hereinafter and to ‘say that he sureties in an administration matter 


they had not been paid, what would be the ~ yar charge their immoveable properties and, 
position ‘of the Oourt having released the therefore, there was no necessity for asking 
administrator and his sureties from their for an order for discharge of their immoye- 
bond P f | able properties from the liability of their 
“With regard to the Government securities bonds and, therefore, no precedent would be 
and the moneys stated to have been lent on found either in Indian or English law books. 
mortgage in the name of the deceased out In this particular case, special order was 
of the joint family fund, it is pointed ont to made for charging the immoveable proper- 
me by the attorney for the petitioner that ties of the administrator and his sureties and, 
the other members of the joint family are the therefore, e pecial order was necessary to 
petitioner and the two sureties, whose shares have their immovesble properties discharged - 
in the joint property are charged. They after the administration was over, for it 
however have executed no receipt or release would be difficult for those persons to deal 
infayour of the petitioner nor does it appear with their respective properties if the charge 
that they have satisfied themselvas as to the created by the said bond continued for ever. 
nocounts, It would be difficult in future to induce 
46 ; - the friends and relatives of an imtending 
sammie point shat stiko mo in tat Cieiator to come frac and bly him 
estate; would not the reversioners have a by standing sureties for him in matters like 
right to question whether the petitioner has these. 
duly administered the estate or not P He referred to Raj Naratn Mookerjee v. 
‘the account which has been filed in Court Ful Kumari Debi (2) as showing that the 
has not been examined and though it is not - 
the usual, practice for sdministrator’s (2) 20 C, 6860. W.N.%, 
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Calcutta High Court had passed an order for 
the discharge of a surety in that instance. 
Mr. Justico Chaudhuri thereupon ordered 
the discharge of the immoveable properties 
upon certain terms which will appear from 
the following 


JUDGMENT. 


UHAUDHURI, J.—Kanai Lal Khan died on 
the 19th of Febrnary 1908 leaving him 
AUrviving s&n infant son, Shama Das Khan, 
-hia only son by a pre-deceased wife. He also 
left his mother, Lakhi Mani Dasi, and his 
widow, Sreemutty Santosh Kumari Dasi, and 
three daughters. Ho was living jointly 
with his cousins, aons of his father’s brother. 
On the 21st April 1908 the petitioner, 
Raman Lal Khan, was appointed guardian 
of Shama Das Khan for the purpose of 
taking out Lottera af Administration. On 
the 6th of July 1908 he obtained an order 
for grant to him of such Letters of Adminis- 


tration limited during Shama Das Khan’s ` 


minority. The estate wasa very large one, 
the gross value appearing from the affidavit 
of valuation to be over 28 lacs. The debts 
and trust properties amounted to over 9 
lacs. There was considerable difficulty 
in finding sureties and on the 9th of July 
Mr. Justice Woodroffe made a special order 
giving the Registrar leave to accept Bunwari 
Lal Khan and Mani Lal Khan, two of the 
cousins of the deceased, as sureties for the 
petitioner upon their executing the usual 
bond but with a charge upon their immovo- 
able property. Now so far as the charge on 
their immoveable property is concerned, it 
was a special order and somewhat unusual. 
As a rulo sureties give their personal bond 
aud their properties are not charged. Shama 
Das Khan died on the 15th December 1912 
aninfant, unmarried and intestate. Lakhi 
Mani, the paternal grandmother, thereupon 
became his heir. This is an application on 
behalf of the petitioner that the sureties 
might be discharged and the immoveeble 
properties discharged from liability under 
the obligation of the skid bond and that the 
Registrar do execute-and register a rolease 
er other proper document discharging their 
respectivo shares. I made my order 


on the petition but before the order was ` 


drawn up, the Registrar brought certain 
facta to'my notice and upon a re-consider- 
ation of the matter I think the order I origi- 
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nally made should be modifed. There is . 
no precedent for discharging sureties or - 
‘discharging the bond executed by them. 
There can also be no order for substitution, - 
but the facts of this case nre somewhat 
peculiar. There ia no precedent for charg- 
ing the immoveable properties of sureties. 
These propertiss are very large. If it be 
strictly held that “ once a surety, he is 
always a surety,” these properties would 
remain charged foran indefinite time much 
to the prejudice of the person concerned. 
It it stated upon affidavits that the residue 
of the property has been made over io Lakhi 
Mani Dasi, the heiress of the infant, that she 
appointed her sons-in-law to examine the 
accounts of the administrator and that upon - 
examination they as her attorneys have been 
satisfied with the accounts. 

There is an afidavit by the sons-in-law 
about this matter and there does not seem 
to be any reason for donbting that the state- 
menta made in their affidavit are not true. 
Under the original bond an inventory was 
to have been filed on or before the 12th 
August 1909. The inventory and accounta 
were filed on the 16th February 1912. No 
further accounts have been filed. I think 
a copy of the acconnt or an abstract thereof, 
which the son-in-law say they haye ex- 
amined and found correct, ought also to be 
filed in this ‘Court with their certificate that 


, that is the account they have examined and 


which they have found correct. The 
account is to be verified by the applicant and 
the certificate is also to be verified. 
There was a conriderable amount of 
debte due by the deceased Kanai Lal 
Khan. The affidavit of the Administrator 
is that these debts have been paid. I think 
the receipts obtained from these- persona 
ought to be filed. Then, amongst the 
naseta there was a large amount of Govern- 
ment securities which stood in the name - 
of the deceased, bub it was stated in the 
original petition for Letters of Adminis- 
tration that they were purchased with ‘the 
money of the joint family. So far aa these 
Government securities are concerned there 
is a statement that the claim of the co- 
sharara has been released : they do not make 
any claim as against the estate in respect 
of them. The Administrator saya so in his 
affidavit and 1 think the affidavit on this 


-point can be accepted. Very large sums 
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were also lent out in mortgages, but now 
there is only a small sum outstanding. I 
think that the co-sharera should give a clear 
receipt to the Administrator that -they have 
no claim against the estate of the deceased. 
I do not think it is necessary to re-examine 
the accounts in Court, there is no pro- 
cedure to examine these acconnts. Tt is 
never done in practice. I do not want 
these persona to be put to additional cost and 
tronble. 

I think if the accounts are filed with 
the certificate such as I have mentioned, 
they may be accepted as correct. So far as 
this Court is concerned it has been held in 
the case of Raj Narain Mookerjee v. Ful 
Kumari Debi (2) by Sir Francis Maclean 
‘and Dr. Banerjee that under the provisions 
of section 130 of the Contract Act the 
surety of an administrator can come to 
Court on notice to the other side to ask to 
be discharged from future administration 
of estate upon a proper case, being made 
for revocation of a continuing guarantee. 
Taking all the circumstances into consideration 
and treating this asa special case, I direct 
that a fresh bond may be taken from the 
present sureties for their administration of 
the estate keeping them personally liable to 
the extent of the original amount of the 
bond, but itis not necessary to keep their 
properties charged any further, as the debta 
have been satisfied as also the claima in 
respect of the Government securities. 
Therefore the fresh bond will only bea 
personal bond without in any way affecting 
their property. The petitioners will remain 
liable for their administration of the estate. 
The immoveable properties only will be con- 
sidered as released by this order. 

Mr. Khetiry.—There is a large number of 
receipts and they are mostly in Bengali. . 

OUHAUDHURI, J—The Registrar is to satisfy 
himself abont the receipts. ; 

Mr. Khettry.— And a copy of receipts may 
be filed. 

CHAUDHURI, J.—I give you liberty to 
satisfy the Registrar about the receipts. He 
will give such directions about them as he 
thinks fit. 

Attorneys for the Petitioner.—Mesars. G. 
O. Ohunder & Co. 
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ALLAHABAD HIGH COURT. 
SECOND Omit Appeat No. 845 or 1918. 
May 19, 1914, 

Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball. 
BANSRAJ SINGH AND ANOTHRR—PLAINTIFPA 
—APPELLANTS . 


versus 
RAJBANS BARTHI— DRrURNDAKT— 
RESPONDENT., 

Registration Act (XFI of 1908), a 28—Pioperty not 
atucted ım sub-district where document registered— 
No valid registration, 

Where none of the immoveable properties, which 
purport to be’mortgaged, is situate within the sub- 
district where the document is in fact registered, the 
registration by the SubRegistrar is withont juris- 
diction and, therefore, invalid. 

Second appeal from the decision of the 
District Judge of Gorakhpur dated the 5th 
of April, 1913. 


Dr. S. N. Sen, for the Appellants. 
The Hon’ble Dr. Sunder Lal, for the Res- 
pondent. 


JUDGMENT.—This appeal arises out of a 
suit on foot of a mortgage. The Court below 
hes dismissed the plaintiffs’ suit on the 
ground that the document was not duly regis- 
tered according to the provisions of the Regis- 
tration Act. None of the immoveable property 
which purports to be mortgaged was situate 
within the sub-district where the document 
fact registered. It will be 


was in 

seen that when the document was 
presented for registration, it was re- 
turned by the Sub-Registrar upon the 


very ground that none of the property was 
situate within the sub-district and thathe had 
no jurisdiction to register it. The parties 
then added to the mortgage security a couple 
of sal tress alleged to be growing on the pro- 
perty within the sub-district.- It bas been 
fonnd by the Court below that these trees 
never existed, and that the mortgagor had no 
property in the place where they were sup- 
posed to grow. 

The question we have to decide is whether 
under these circumstancds the Court below 
was right in holding that the document was 
not duly registered and could not be admitted 
in evidence. Section 28 of the Registration 
Act is as follows:— 

“Save asin this part otherwise provided, 
every document mentioned in section 17, sub- 
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section (1), clauses (a), (b), (c) and (d), and 
section 18, clauses (a), (b) and (e), shall be 
presented for registration in thé ofice of s 
Sub-Registrar within whose sub-district the 
whole or some portion ofthe property to 
which such document relates is situate.” 


“It seems tons that on the facta as found 
no portion of the mortgaged property lay 
within the sub-district of the office of the 
Sub-Registrar who registered the dooument. 
It is, therefore, coclear that the Court below 
was correct unless the omission to comply 
with the provisions of section 28 can be re- 
garded merely as a matter of.procedure. 


There are obviously many reasons why BR 


document should be registered in the right 
office and it is conceivable that fraud 
might easily be perpetrated by the omission 
~ to comply with the provisions of section 28. 


In the case of Mujtb-un-nissa vy. Abdur 
Rahim (1) the fasts were as follows:—A deed 
of gift was presented for registration by a 
person holding a power of attorney from the 
donor but prior to the actual presentation the 
donor, died. The document was accepted by 
the Sub-Registrar. This High Court, holding 
itself bound by the Full Bench docision in 
the case of Hardet v. Ram Lal (2), decided 
that the registration was valid. Their Lard- 
ships reversed the decision of this Court. At 

241 of the report their Lordships say, 
‘N has been suggested, however, that the 
error of the Registrar was a defect in hig 
procedure only, and accordingly, under sec- 
tion 87, does not invalidate the act of regis- 
tration. To their Lordships tho orror appears 
to be of a more radical nature. When the 
terms of section 32 are considered with due 
regard to the nature of registration of deeds, 
it ia clear that the power and jurisdiction af 
the Registrar only come into play when he 
is invoked by some person having a direct 
relation to the deed.” This passage clearly 
shows that their Lordships were of opinion, 
first, that the Registrar should have “power 
and jurisdiction,” and, secondly, that his 
“power and jurisdiction” could only be called 
into play by & parson having a direct rela- 
tion to the deed. In the present case it ap- 
pears to us that on the facta as found the 
Sib-Registrar had no power or jurisdiction” 

S 23 A, 283; 25 I. A. 15 (P. 0.); 5 0. W.N. 177. 
(2) 11 A, 819; A, W, N, (1889) 101 (F. B.). 


INDIAN OASES, 


[1914 


to register the deed: (See also Amati 
Ali v. Sttla Bue Pal (3) and an important 
unreported judgment in Second Appeal No. 
877 of 1908, desided on the 25th November 
1909). 

It is next urged that the mortgagor ought 
not to be allowed to take advantage of his 
own wrong. It appears to us that no such 
question arises in the present case. Beyond 
all question both the mortgagor and the 
mortgagee were deliberate parties to fictitious- 
ly entering property in the mortgage-deed with 
a view to evade the provisions of the Registra- 
tion Act. Under these circumstances the 
mortgagee (assuming the mortgage to be 
genuine) has only himself to blame for what 
has happened. The appeal fails and is dig- 
missed with costa including fees on the higher 


Boalo. i 
` Appeal dismissed. 
(8) 16 Ind. Cas. 108; 9 A. L. J. 768, 


CALCUTTA HIGH COURT. 
Orvit Burrs Nos. 453 axp 737 or 1912. 
January 19, 1914,.* 
Present:—Mr. Justico Chaudhari. 
W. P. ABRO 


DErsis 
PROMOTHO NATH MUKERJER, 
AND 
PROMOTHO NATH MUKERJEE 


versus 
W. P. ABRO. 





Where an agreement for purchase and sale 
tained a condition for the return of the earnest ey 
on the vendor's title not being approved by tho pur- 
ohaser’s solicitor and the solicitor disapproved of the 
title, on the ground amongst others that one of the 
former owners had mortgaged the property pending 
a partition suit at whioh the property was sold by 
suction under directions of Court and purchased by 
the present rendor’s predecessor-in-Htle for value, and 
the vendor was unable to furnish any information re- 
garding the mortgage, but urged that it was inoper- 
ntire and that his title being derived from a purchaser 
without notice was not open to objection. 











*Taken from the O. W. N. with permission —Hd. 
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Hold, that it cannot be said that the solicitor was 

tnreasonablo in refusing to accept the title, inasmuch 


as he cannot be to go mto any quostion of 
evidence as to whether the purchaso was without 


notice or not; and, further, there being nothing to” 


show that he acted in bed faith or was unreasonable 
in adviaing his client to reject the title, the intending 
purchaser was entitled to got baok fram the vendor 
the earnest money and his solcitor’s costs for investi- 
gation of title as was stipulatod for in the contract. 


FACTS.—This was a suit instituted by the 
plaintiff against the defendant for the recovery 
of the earnest money of Rs. 1,001 paid by the 
plaintiff to the defendant for the purchase 
of the premises No. 18, Marsden Street. 
Olauss b of the agreement of sale provided 
that unless the purchaser’s attorney approved 
the title, the sale was not to, be completed 
and the vendor moreover was to pay his costs 
and to refund the earnest money. The 
plaintiff's solictor was not satisfied with 
certain particulars of title produced by the 
defendant’s solicitor. These were principally 
that the defendents were unable to furnish 
particulars as to whether a certain mortgage 
was subsisting or not, and further that an 
order obtained from the District Judgo of 
Lahore for the sale of an infant’s share for 
the highest price available war indefinite. 
The defendant’s solicitor offered to get the 
order of the District Judge amended, but 
could not furnish any information regarding 
the mortgage but contended that tho title 
of his client was good 

“predecessor had purchased the property ata 
sale held under the directions of the Court 
for value and without notice. The'plaintiff’s 
solicitor would not, however, accept the title 
and demanded the return of the earnest 
money and his costs in connection with the 
investigation of title. The clauses 8, 4 
and 5 of the agreement for purchase 
and rale, which are material to this cage, are 
as follows:— 


“3 The vendors shall make over to the, 


purchaser’s solicitor all the title-deeds relat- 
ing to the property an the day following the 
execution of these presents and the purchase 
shall be completed within the 15th day of 
December, 1911, provided the title be approved 
of by the purchaser's solictor.” 

“4, If the title be found good ‘and be 
approved of by the purchaser’s solicitor, then 
the vendors will execute ra proper conveyance 
in favour of the purchaser or his nominee 


i 


inasmuch as his. 
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or nominees in which the vendors shall make 
all necesaary parties join and the purchaser 
shall be entitled to the possession of the pro- 
perty from the date of the purchase, all 


outgoings prior thereto being borne and paid | 


by, the vendors.” 

“5. If the title be not approved by the 
purchasers solicitors, the vendors shall on 
demand refund the earnest money and shall 
pay the costs of the investigation of title, and 
if after the title being approved of the 
purchaser fails to complete the purchase, he 
shall forfeit the earnest money as liquidated 4, 
damages andthe vendor shall be entitled. 
to enforce specific performance of his agree- 
ment.” 

The facts of the case are more fully stated 
in the judgment. 

The defendants alleged that in rejecting 
the title the purchaser’ 8 solictor did not act 
bona fide and that in doing so he acted 
unreasonably. 

’ Mr. N. Sircar (with him Mr. P. N. Ohat- 
terjoe), for the defendants.—IfI show that 
the purchaser’s attorney was unreasonable 
that is enough. I do not go into the question 
of mala fides. I say that the disapproval was 
unreasonable. 

“[OHADHURI, J.—Some meaning must be 
attached to a clause of thatcharacterP] - 

Mr. Strear—We have made outa good 
title by amendment of order for sale of 
aia share. We can get the order amend- 


gi J.—Until that order is forth- 
coming have you any title te sell? | 

Mr. Ssrcar. — Pending the suit Radhanath 
mortgaged his share in 10 properties. 

[CHAUDHURI, J.—What has happend to 
that mortgage? ] 

Mr. Sircar.—I do not “know. It is fat 
necessary for us to know. There wasa parti- 
tion of family properties. It may not have 
been by a suit. It may have been an amic- 
able partition. (Reads conveyance). 

Mr. Strear—We have been in possession 
since 1840. There is g clear admission by 
the parties. pe shows that _ the 
money was paid. 


[CHAUDHURI, J—On ‘iis date you éntered 
into an agreement to sell had you any right 
to sell on behalf of the infantaP ] 

Mr, Sircar.—The question whether the 
person who bought was the highest bidder ix 


- 
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‘a matter which may be difficult to prove. 


That does not affect my authority to sell. 
Rejection must not be an unreasonable one. 
Fry “on Specific. Performance, page 143. 
Treacher & Oo., Idd. v. Mahomedak Adamjt 
Pesrbhoy (1). 


Mr. H. D. Bos (with him Mr. 8. K. 


Mullick), for the plaintiff contended that 


when the vondor is able neither to convey 
himself norhas the power to compel a con- 
yeyance from any other person, the purchaser 
es soon as he finds this to be the case may 
repudiate: and hes not bound to wait to see 
whether the vendor can induce some third 
person who has the power to join in making 
a good title to: the property. (Halabury 
Volume 25, page 403). Conditions of sale 
must be construed strictly against the person 
making them [Greaves v. Wilson (2)]. Our 
digapproval of the title was reasonable. 
There was the outstanding mortgage. The 
purchaser must have the legal estate and 
‘cannot be compelled to take an equitable 
estate only [Abel v. Heathcote (8) Fresland v. 
Pearson (4); Williams, page 472]. A vendor 
cannot make a good title if he is unable to 
pay off an existing mortgage or procure the 
mortgagées to release their charges.. (Wil- 
lams, page 166). Requisitions as to whether 
there are incumbrances remaining unsatisfied 
are requisitions as to title. (Halsbury, 
Volume 25, pages 355-6). Itis not merely 
a matter of conveyancing. Purchaser must 
get sucha title as he can force upon & re- 
porchuser from him. A marketable title is 
one which at all times and under all circum- 
stances may be forced upon an unwilling 
purchaser | Pyrkev. Waddingham (5)], and 
to force s title upon a purchaser the opinion 
of the Court must be so clear that it does 
not , apprehend that another Judge would 
forma different opinion. [Rogers v. Water- 
house (6)]. Ifa purchaser has paid the 
purchase-money or any partofit and the 
purchase ultimately goes off withont any 
defahlt on his part, he is entitled to a lien on 
the Jand for the ameunt he has paid. This 

D "7 Ind. Oas. 000; 13 Bom. L. B. 597;35 B. 110. 
' (2) 25 Bear. 290; 27 L. J. Oh. BAB; 4 Jur. (m. s) 
41,5 W. B. 482; 58 E. R. 647; 119 B. B. 490. 

(8) 2 Ves. J. 08; 4 Bro. O. O. 278 2 B. R. 171; 
20 F. R. 891; 30 R. R. 542. 
4) 7 Bq. 248. 
‘3 rae 10 Hare, 1; 68 E. R. 8138; 90 R. R. 248. 

ag 4 Drewey 820; 862 E. R. 127; 6 W. R. 
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rule extends to costs alao. Halsbury, volume 
25, page 367; Kitton v, Hewett (7), In re 
Airds and Furneaus’s Contract (8). Reference 
was further made to Freer vy. Hesse (9) and 
to Nottingham Patent Brick & Tile Oo. v. 
Butler (10), Greenslade v. Dare (11): 
Williams, pages 131, 134, 143,166, Banning > 
v. Griffin (12), Greaves v. Qroonwood (13), Jack- 
son, Inre; Jackson v. Ward(14), Weston y. avage 
(15), Brewer v. Broadwood (16) Lee v. Soames 
(17), Halkett v. Dudley (Earl) (18), (dis- 
oussod as bad law in Williams, page 186). 
JUDGMENT. 

OHAUDHURI, J.—This isa suit for the re- 
fund of earnest money, paid in view of an 
intended purchase by the plaintiff of the 
premises mentioned in the plaint, with 
interest and costs. There was an agreement 
on the 10th November, 1911, for the sale 
by the defendant to the plaintiff of the said 
premises subject to the approval of. title by 
Mr. B. Sreemany, solicitor for the purchaser, 
clauses 8 and 4 of of which run thus: The 
vendor shall make over to. the purchaser’s 
solictior all the title-deeds relating to the 
property on the day following the execution of 
these presenta and the purchase shall be 
completed within 15th day of December, 
1911, provided the title be approved of 
by the purchaser’s solicitor—” (Clause 3). 
“Tf the title be found - gdod and be 
approved of by the purchaser’s solicitor. 
then the vendors will execute a proper 
conveyance in favour of the purchaser 
or his nominee or nominees in which the 
vendor shall make all necessary parties join, 
and ~the purchaser shall be entitled to the 


T Seon W. N. 21. 

8) (1908) W. N. 215. 

0) 4 De. G. H. & G. 405; 28 L. J. Oh. 898; 17 Jur 

703; 1 W. R. 487; 2 Eq. Rep. 18; 43 E. R. 600; 102 
235. 


Boar. 284 24 L. J. Oh. 400; 1 Jar. . 
W. B. 220; 52 E. R. 612; 100`R. R. 416. 
15 Kast 208 at p.120% 104 E. R. 855; 18 


Ex D. 28% 46 L. J. Ex. 252, 38 L. T. 


Ch. 854 76 L. J. Oh. 558. — 
D. 746; 48 L. J. Oh, 289 27 W. 


Oh. 
22 Oh. D. 103; 52 L. J. Oh. 186, 47 L. 
R, 116. 
17 ve Lon Boo med Oh, B 

18) (1907) 1 Ch. 500; 76 L. J. Oh. 330, 96 L, T. 
689. 
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possession of the property from the date of 
the purchase, all outgoings prior theroto 
being borne and paid by the vendors’— 
(Clause 4). Requisitions of title were sent 
in Answers were received, and eventually 
the plaintiffs solictor, Mr. Sreemany, by his 
letter of the 22nd December, 1911, informed 
the defendant that he had advised his cilent 
not to accopt the title. He asked for the returu 
of the earnest money and for peyment of his bill 
of costa. In that letter the attorney said that 
the answors to his requisitions were not 
satisfactory and he specified the following 
items. that when this property was sold in 6 
partition suit there was no proof of the pay- 
ment of the consideration money by the 
purchaser at the sale directed in the partition 
proceedings to the Commissioner of partition; 
that he was unable to get any proof of such 
payment from search in the records of those 
proceedings; that tho order of the Lahore 
Court authorising the defendant No. 1 to sell 
the infant’s share was inaufficient and un- 
satisfactory, and an amendment of that order 
was necessary; that no explanation had been 
given tegarding a mortgage-deed affecting 
this property which he had discovered during 
his search for encumbrances, the deed ap- 
pearing to have been executed by one Radha 
Nath Sircar. In the first requisition on title, 
the defendants were called upon to produce 
certain original documents or authenticated 
copies thereof. The defendants said that they 
“had not any in their possession, and they 
asked plaintiff's attorney to inspect the records 
of Suit No. 842 of 1879 in which the parti- 
tion proceedings had taken place. A search 
was thereupon made by the plaintiff’s attorney 
and an objection was taken by him that 
although the conveyance which was the source 
of the title of the defendant’s father recited 
that a certificate was to be appended to the 
conveyance showing payment to the Registrar 
of the money derived from the sale of the 
property directed by this Court in the partition 
proceedings, yet such a certificate was want- 
ing. Itseems thatin the records he searched 
he was unable to find any proof of such 
payment to the Registrar. No doubt the 
circumstances showed thatthe amount must 
have boen paid to the Registrar. Since the 
institution of the suit and in fact after the 
first day’s hearing upon further time being 
obtamed by the defendants and upon 
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a search being made by them, the Registrar’s 
Sale Book has been found in which an entry 
appears showing payment of the money which 
the conveyance recited had been paid. Since 
the attorney searched the records and had 
taken upon himself the duty of making the 
search, I do not think that his failure to 


- obtain this evidence was by itself sufficient 


ground for rejecting the title. 


The second objection relates to the Lahore 
District Judge’s order. The order authorised 
the adult defendant to sell to the person who 
offered the highest price. This order seems 
to me insufficient. There was no difficulty in 
mentioning the substance of the agreement to 
the District Judge and getting his sanction 
to tLe proposed sale to the plaintiff, and the 
position taken by the defendant’s attorney, 
that as the terms of the agreement between 
the parties were yague and the actual amount 
to be paid by the plaintiff remained undeter- 
mined, the agreement to sell to him could not 
be mentioned in the application for the Judge's 
sanction—this position does not appear to 
me to be reasonable. The agreement was 
for a particular sum Liable to deduction at a 
particular rate for deficiency, if any, in the 
quantity of land mentioned in the agreement. 
The terms sre in no way vague, and I cannot 
say that it was nota just objection on the 
part of the plaintiffs attorney that the ‘order 
authorising the sale was unsatisfactory. 


The next point relates to the mortgage 
which the plaintiff's attorney found outstand- 
ing upon the search made by him and which 
appeared to have been executed by one Radha 
Nath Sircar for Rs. 10,000 -in favour of one 
Ram Gopal Bose. When the plaintiffs at- 
torney asked for futber information about the 
matter, the defendants’ answer was as 
folowa — “ The vendors have no knowledge 
whatsoever of the existence of any such 
mortgage If Radha Nath executed any such 
mortgage during the pendency of the Suit 
No. 342 of 1879, the sale would not be 
binding upon the purchaser for value without 
notice at an auction sale ordered in the said 
suit.’ They asked whether the mortgage in 
qnestion was in reapect of the premises pur- 
chased by the vendors. It appears that the 
mortgnge covered the premises in smt and 
also other properties. The answer to the 
plaintiff's ' requisition by the defendants is 
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unsatisfactory. The defendants suggested 
that as their father. was the purchaser for 
value without notice, the mortgage was in- 
operative. Now, the question as to whether 
the purchase was without notice or not, is 
matter of evidence, and I am ñot prepared to 
say that the plaintiff was not justified in re- 
quiring satisfactory explanation. In the 
absence of such explanation I do not think 
he could be forced to take the title offered. 


In addition tothe grounds taken on the 
requisitions, two other grounds which do not 
appear to me of much value have been takeh 
by the plaintiff's Oonnsel, namely, that there 
waa nothing to show that the vendors fully 
represented the interest of Soshi Bhusan 
Mukerjese. <A further ground was taken about 
the absence of the trust-deed which was the 
subject-matter of litigation in the suit above- 
mentioned and also the absence of other title- 
deeds. Now, so far as the title-deeds are con- 
cerned, they appeared not to be in the posses- 
sion of the defendants and they did not even 
offer to give any copies or procure any copies 
for the plaintiff. 


In the agreement for the sale to the 
plaintiff the express provision was that the 
title was to be subject to the approval of the 
plaintiff's attorney therein named. It seems 
quite clear from paragraph 4 of the agreement 
that what was intended was that the title was 
to be found good and approved of by the pur- 
chaser’s solicitor: Although in the written 
statement thé rejection of title by the 
plaintiff's solicitor was charged to be mala 
fide and unreasonable, learned Counsel for 
the defendants stated that he did not 
make any charge of mala fides against the 
plaintiff or his attorney, but that he 
rested his case solely, an the ground that 
their objection was “unreasonable.” It is 
clear that the agreement expreasly stipulated 
for a person therein designated to apprpve the 
title on behalf of the plaintiff. .In Bartleti v. 
Greene (19), Lord Ooleridge, L. C. J., said that 
guch a stipulation was a reasonable stipula- 
tion; that it could not be treated as having 
no meaning; that it was not correct to Bay 
that the stipulation for the approval of the 


solicitor puts into the contract no other terms ` 


than what the law would have implied. It 


was an express stipulation and, therefore, : 


(19) (1874) 30 L. T. 959, 
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effect waa'to be given to it. Justice Brett 
in the same case said that the stipulation was 
an ordinary and important one, and unless the 
approval of the solicitor was withheld unrea- 
sonably or mala fide (which was not alleged in 


that case), a contracting party was entitled ` 


to be excused from the contract’ on the 
ground of that approval being withheld. 
It seems that his Lordship used the ex- 
preasion “unreasonable” Waa an alter- 
native for the expression 
practically as co-extansive with it for pur- 
poses of the decision in that case. The 
leading case in this Court is that of Sres- 
gopal Mullick v. Ram Ohum Nuskur (20). 
It was decided by Wilson, J., aftera careful 
consideration of the leading English cases up 
to that date, including Hutson v. Buck (21) 
and Hussey v. Horne Payne(22), containing the 
dictum of Lord Cairns. His Lordship 
Mr. Justice Wilson held that the decision of 
the attorneys was conclusive, unless there was 
some want of good faith or unless their 
objections were distinctly unreasonable. In 
Hudson y. Buck (21) Lord Justice Fry held 
that the disapproval to be of no avail must 


be shown to be “utterly unreasonable objec-* 


tions to the title.” Sir George Jessell, 
M. R., in that case expressed his approval of 
the observations made by Lord Justice Fry. 
In this Court the decision in Sreegopal 
Mullick v. Ram Churn Nuskur (20) has been 
followed on several occasions; see Cohen v. 
Sutherland (28). My attention has been called 
to the judgment of Mr. Justice Davar in 
Treacher & Oo., Idd. v. Mahomedals Adami 
Peerbhoy (1), ‘where his Lordship follows the 
decision in Clack v. Wood(24) after discussing 
the case of Sresgopal Mullick v. Ram Ohurn 


-Nuskur (20) and the other cases I have 


mentioned. In Clack v. Wood (24) Lord 
Justice Lindely held that in order for the 
vendor to succeed in a suit asking for 
specific performanceof such a contract, it was 
necessary for him to show that the pur- 
chaser’s attorney had approved the title, or 
that such a title had Been tendered as made 


20) 80. 856; 12.0, L. R. 152, 
21 D, 683, 47 L. J. Oh. 247: 88 L. T, 


A ir. os. 
24) (188 9) 9 QO.B.D, 276; 47 L.T. 1444 90 W.B. 918, 


‘mala fide,” and | 


gi h 
Son D. 670; 47 L. J. Oh. 751; 88 L. T` 
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if unreasonable to disapprove it. The way 
that the cases have dealt with the question 
of nnreasonableness seems to me as almost 
meaning the same thing as mala fide.. The 
+ expressions “distinctly unreasonable” and 
“utterly unreasonable” and the juxtaposi- 
tion of the expressions “mala fide” or ‘un- 
reasonable” lead me to that conclusion. 

I cannot hold in this case that there 
was such unreasonableness on the part of 
the plaintiffs attorney. It might be that 
the order from the District Judge of Lahore 
could have been amended, or that there 
would have been no difficulty in getting it 
amended, but the order as tendered to the 
other side waa clearly not an order authoris- 
ing this particular sale. It may have been 
the highest value offered for the premises, 
but there was” nothing to show it was. It 
may also be that so far as Radha Nath 
Sircar’s mortgage was concerned, the pre- 
decessor of the defendanta purchased the 
property without notice of the mortgage, 
but I donot think that I can compel an 
unwilling purchaser to take title which is 
dependent upon evidence whether the pur- 
chase was with or without notice. An offer 
was made on behalf of the defendanta that 
they were ready to reduce the price stipulat- 
ed for, in order to safeguard the interests of 
the purchaser in respect of any likely claims 
against him arising upon the mortgage. 
But a purchasér- cannot be compelled to 
accept an indemnity or a reduction. It was 
argued that the facts of the case showed that 
the mortgage was of no value and that in any 
event it did not affect the title, but was merely 
a question of conveyancing. _The mortgage 
was ong ofthe year 1886. There is nothing 
to shew as to what had happened in respect of 
that mortgage. It may very well be that there 
are no claims outstanding in respect of that 
mortgage; but I cannot hold that it is 
unreasonable for the attorney who had the 
approval of the title in this case upon the 
facts placed before him that he unreasonab- 
ly rejected the-title offered. I notice that 
he did not receive much help from the defend- 
ants’ side. I may add that learned Counsel 
when he was opening the case for the defend- 
ants was instructed to make statements 
relating to this mortgage which have since 
transpired to be utterly incorrect. Up to the 
date of the hearing ef the suit nothing 
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“was apparently known by the defendants 
about this mortgage. They had taken’ no 
trouble to find out anything about it. Even 
onthe day of the hearing they had no. 
information relating to it, although in their 
letter of the 4th January thoy said that they 
would make inquiries and inform the plaint- 
iff, they had apparently made no ingniries 
and certainly gave the plaintiff no informa- 
tion. On the first day of the hearing defend- 
ants’ Counsel opened that Radha. Nath 
Sarcar had, pending the Suit No. 842 of 
1878, mortgaged his 1-6th undivided share 
in ten properties including the one in muit. 
He was instructed that in a partition suit, 
the number of which he could not give, 
this property had been dealt with: that he 
was not certain that there had been any 
partition suit at all; but, as there were 
ten ` properties, the defendants would be 
entitled to require specific performance of 
the agreement in auit by offering a reason- 
able reduction in the value. The case was 
then adjourned to allow further search 
which, however, elicited nothing further 
about the mortgage, except that in the con- 
ditions of sale the mortgage was not disclos- 
ed nor anything mentioned about it in the 
notification of sale under which the sale was 
held in 1887. Reference was made on behalf 
of the defendants to their letter of the 18th 
January in which they had said that they 
wanted to clear up the title, to which the. 
plaintiff did not reply. Butat no time had 
the defendants, up to the time of the suit 
and eyen up to the date of the first hearing, 
given any assistance to the plaintiff or hig 
attorney. Taking all the circumstances 
into consideration, the suit must be decreed, 
namely, the sum of Rs. 1,001 is directed 
to be refunded to the plaintiff with 
interest at 6 per cent. from the date of pay- 
ment until suit. The plaintiff is also entitled 
to the costa of investigating title, amount- 
ing to Bs. 57-8-9. He is also entitled 
to the costs of the suit on scale No. If. The 
parties having agreed that no evidence was 
to be given in the counter action and that it 
was to be governed by the decision in this 
cage, I dismiss that suit, but do mot award 
the plaintiff in the first suit any further costs 
except the coste of filing his written statement 
in the counter-suit, I will allow the costs of 
the written statement and the preparation 
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of threo briefs. Interest at 6 per cent. on 
the decree. 
Sut decreed. 
| Solicitor for the Plaintiff: Babu Bhringessur 
Srimany. 
Solictors for the Defendants: Mesara. Muker- 
jos and Dutt. 





CALCUTTA HIGH OOURT. 
ÅPPRAL FROM ORIGINAL CIVIL JURISDICTION 
No. 61 ov 1912.* 

i November 28, 1913. 
Present:—Bir Lawrence Jenkins, Kr. Ohief 
Justico, and Mr. Justice Woodroffe. 
BHUPENDRA KUMAR GHOSH— 
APPELLANT 

: eles | 
AMARENDRA NATH DEY AND ANoTHHE— 
RESPONDENT. 

Will by Hinds, construction of—Hinde testator, bo- 
quset by, fo nspheins, contingent upon death of scx, 
ducted to be adopted, withont sme and after life 
of widow—Oonditional bequsst—Bsueficial interest — 
Esate, y in abeyance -Bequest by implication —Can- 
tingent bequoel—Annuity by Will—Suocession Act (X 
of 1865) 5. 107, ustrations, y 

Where » Hindu testator by his Will authorised his 
widow to adopt a son and provided that if she disd 
without adopting a son orif the son adopted pre- 
doceased her without leaving any male issue, in such 
evont his estate, after the death of his wife, who was 
also appointed sole executrix, should pass to testator’ 
aistor's sons who might be living at his doath: 

Held, that the widow and the adopted son took eB 
qualified interest and on the death of tho adopted son 
without issue and of tho testator’s widow thereafter, 
the property passed on to the nophews as directed in 
the Will 

An ostato on a future contingent event would be 
within the meaning of section 107 of the Successfon 
Act (X of 1865) as contemplated in the illustradons 
thereof > 


Sresinutty Soorjeamonay Dosese ¥ Dinobundoo Mulliol, 
DM. L A. 123; l dar. P. C. J. 887; 19 Eng. Bep. 638, 
referred to. 

" PACTS—The question in this case was as to 
who isentitled under the Will ofa Hindu named 
'Herambo Chandra Ghose who had himself 
been adopted by the widow of another 
deceased Hindu of the name of Girindra 
Ohandra Ghose. Herambo died on the 10th 
of November 1907 “ leaving a Will. The 
question in this case depended on the 
conatrnetion of this Will of which the mate- 
rial part wna as followa:— 

“This is the Inst Will and teatamont of 
Herambo Nath Ghose of No.. 45, Pathu. 
~ wTaken trom the O. W. N. with perminion.— Ad: 





ji 


riaghata Street, Calcutta, gon of Girindre 
Chandra Ghose, deceased, semindar— 1 revoke 


all prior testamentary writings and appoint 


my wife Srimuti Poritoshini Dasi to be the 
sole executrix of this my Will—I hereby 
authorise my said wife to adopt dattaka putra. 
In case of death of an adopted son my said 
wife shall adopt one after another 5 (five) sons 
in succession. If my said wife dies without 
adopting a son or if such adopted son prede- 
ceases her without leaving any male issue, 


-in such case my estate after the death of my 


wife’ shall pass to the sons of my sister, 
Sreemutty Benodini Dasi, who may be living 
at the time of my death. My said wife shall 
during her life receive from my estate 
Rs. 800 a month in lien of her maintenance 
and she shall be at liberty to reside in my 
family dwelling-house No. 45, Pathuriaghata 
Street aforesaid. I hereby direct my exe- 
cutrix to pay the following annuities out of 
the income of my estate, vis, to my raid 
sister, Srimutty Benodini Dasi, Rs. 50.28 
month, and to each of her sons who may 
survive me Rs. 100 a month, and to each ‘of 
her daughters who may survive me Ra. 10 a 
month, during their respective lives.” 


It was alleged by the plaintiff that the 
widow of Herambo only adopted Hem 
Chandra Ghose on the 3rd of Angust 1909 
and that thereupon the whole estate of 
Herambo vested in) Hem Chandra. Upon 
Hem Chandra’s death onthe llth of March 
1910 the estate-devolyved upon Poritoshini; the 
adoptive mother of Hem Chandra, as his 
heiress and upon the death of Poritoshini it 
came to Kisori Moni, the paternal grand- 
mother of Hem Chandra. On Kisori Moni’s 
death the estate devolved on Troilukho Nath 
Ghose, the reversioner, and the present 
appellants were the legal representatives 
of Trailakya who had died pending the 


-appeal. 


The,fact of the adoption of Hem Chandra 
by Herambo’s widow was denied by the 
defendanta in the Court of first instance, 
but thé same was allowed to be proved by 
consent of parties by an affidavit in the Court 
of appeal. : 


The suit was originally heard by Fletcher, 
J., who dismissed it with costs. Against 
that order the plaintiffs preferred this 
appeal. 
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Mr. B. Ohakravaris (with bim Messrs. CO. 
BR. Das, B. K. Lahiri, N. Ghatak and K. O. 
Bose), for the Appellant contended that there 
is no prior gift, but there is a mere contingent 
gift to come into operation after the widow’s 
death. On the death of Hem Chandra there 
would be intestacy and the estate will come 
to the widow and after her by a course of 
succession tome. The Will merely provides 
for the adoption of a boy who, however, does 
not take under the Will. Once the adoption 
takes place, the ordinary law of inheritance 
comes into operation. In Sreemutty Soor- 
jeemonsy Dosssee v. Denobundoo Mullick 
(1) there wasa prior gift, upon a certain con- 
tingency happening there was a defeasance. 


Here, in the event of an adoption taking - 


place there is no gift to the adopted son or 
tothe widow. A Hindu testator cannot 
make a disposition of the character the 
defendants claim to be entitled to. Until 
adoption the widow takes it, but immediately 


there is the adoption the adopted son takes” 


it by inheritance and once the law of inheri- 
tance comes into operation the testator can 
no further control the devolution. Section 
111 of the Succession Act cannot apply. 


{Jeskixs, O. J—What is the rule of Hindu 
Law that prevents it? | 

Mr. Chakraontiit(1) The donor must 
divest the whole of hia interest in favour 
of the person or persons capable of taking. 
(2) The only estate which after being vested 
can be divested is the estate of a Hindu 
widow who has got the authority to adopt 
and has adopted in pursuance of such autho- 
rity. The present estate once having vested 
in the adopted son cannot afterwards be 
divested. 

{Jexkixa, C. J.-Refers to illustration (a), 
section 107. What is the difficulty? | 

Mr. Chakrararti.i—In that case the whole 
estate is dealt with by the testator. Here, 
he is to take the whole of the estate on adop- 
tion. 

[Jexxtns, C. J.—Is not there a fallacy? 
The whole estate is not disposed of but only 
a portion of it—so much is, therefore, sub- 
tracted. | 


Mr. Chakravarti.—If there was a vested 
interest in anybody then the law of inherit- 
ance would be with regard to the remainder. 

(1) OM. LA. 128; 1 Sar. P. O. J. 837; 19 Eng. Rep. 


(Jenks, C. J.—Supposing the wife pre- 
deceased the AB i 

Mr. Chakracarti.—Then the contingency 
would arise. There is no vested interest in 
anybody to take effect from the death of the 
testator. ; 

[Jesxins, C. J.—Ia the whole interest 
vested then?) ` 

Mr. Ohakravaiii.—Yos, that ia so and so 
the law of inheritance must apply. 

(Jsxxins, C. J—Do you maintain that a 
future legacy cannot be given? ] 

Mr. Ohakravarty.—It cannot be, if there is 
nubody in the meantime to take it. 

[JBNKINE, C. J.—In that caso an annuity 
by Will would be bad? ] . 
; Mr. Chakravasti.—The corpus would vest 
in somebody and there must be a trust. You 
cannot have the estate in abeyance, for if 
you do, the law of intestate succession comes 
in. Whatever may be done under any other 


system of law, it cannot be done d 
-Hindu Law. ene 


If before the ing of tk 
Hindu Wills Act the Hida daelon kk 
incompetent to do so he cannot do it after 
the passing of the Act. (Section 8, Hindu 
Wills Act, last paragraph). What the 
testator does is a contingency which may or 
may not happen. [ Srimatt Raneemoney Dassea 
v. Sreomatty Premoney Dasses (2), Bramamayt 
Dasi v. Jages Chandra Dutt (3)]. Refers 
to the judgment of Norman, J., at bottom 
of page 408. i 

Jaxuins, C. J.—That doctrine does not 
apply. ] : 

Mr. Ohakravarts.—That is to say, there 
it would be an attempt to leave the estate 
urdisposed of and the ordinary law of 
inheritanco comes in. Yon cannot keep the 
estate in suspense by any testamentary 
disposition, The estate tried to be created 
by the Wil is futile. (At this stage the 
hearing was adjourned til after the long 
vacation and on the 25th of November Mr. 


, Chakravarti continuing his argument said.) 


Annuities under Hindu - Law stand on a 
separate footing. They are recognised by 
the Hindu Law and also by the Hindu cus- 
tom and usage. See Gdnendra Mohan Tagore 
v. Upendra Mohan Tagore (4) and Jatindra 


p. 408. i 
. 0. J. 108; 18 W. R. 359, 
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Mohan Tagore v. Gansndra Mohan Tagore (5). 
Adoption or no adoption, we are entitled to 
succeed. Refers to Musammat Bhoobun Moyee 
Debia v. Ram Kishore Acharj Ohowdhry (6). 
Adopts the judgment in Gordhandas v. Bat 
Ramcoovar (7) as part of his argument. Refers 
to Nilcomul Tahuri v. Jotendro Mohan Lahuri 
(8). Relies upon page 188, also on Gonendra 
Mohan Tagore v. Upendra Mohan Tagore (A), 
also Mayne’s Hindu Law, 7th Edition, page 
571, end of paragraph 427, and pages 567, 
721, 818, Kalidas v. Krishan Ohandra Das 
(9), Kally Prosonno v. Gocool Ohunder Mitter 
(10), Manikyamala Boss v. Nand Kumar Bese 
(11), Alangamonjori Dabes v. Sonamani Dates 
a2). 

Mr. S. P. Sinha (with him Messrs. B. O. 
Mitter; A. N. Ohaudhuri and N. Sarkar). — 
The intention of the testator is clear from 
she Will and there is nothing in the Hindu 
Inw to prevent giving effect to that intention. 
It is not absolutely necessary that -the 
bequest should be in express words, though 
this bequest is in express words. The word 
“pass” in the Will assumes that it is in 
somebody from whom it is to pass. When 
there is no effectual adoption my wife gets 

and on her death my nephews. There is 
a gift over by implication. The provision 
of Rs. 300 a month contemplates that if the 
adopted son had lived she would get main- 
tenance only. 

[Jexxive, C. J—Is it not an essence of 
implication that -without it the partioular 
individual would not take? | 

Mr. Sinha.—Of course these persons take 
under the law of inheritance. 

[JangiINg, C. J—Is there anything in the 
Succession Actabout a gift by implication? | 

Mr.. Sinta—There is no section. It is 
„possible to aay that the testator wanted tò 
leave his property to the adopted son and, 
if he died without leaving male issue, to the 

_widow and after her to the nephews. The 
other side relies upon an occult doctrine of 
Hindu Law. Onecan understand about the 


Bom. L. B 857. 
O.L B 401. . 
B. L. R (F. B.); 108 11 W. R. A O. L 11. 
2 
J 


10 
11) 38 0. 1308, 4 O. L. J. 857; 11 0. W. N. 12. 
( 8 0. 687; 10 O. L. R. 459, 


in the fact that when they talk of the estate 
they talk as if it were so many rupees or so 
much land but not as a whole heredetus or 
umitersitas. 

[JENKING, C. J—An executory gift is said 
to be good when there is no particular gift 
to support it. | 


Mr. Sinha.—There must be “some reason 
or principle which is contrary to such gift. | 
Refers to section 4 of the Probate Act which 
applies to a Hindu Will. Apart from the 
gift by implication the property would be 
held by tho executor for the wife antil 
adoption and after adoption for the adopted 
son; then the widow again as heir of the 
adopted son; then after the widow for the ” 
nephews. The whole estate vested in the 
widow. There is no authority for the pro- 
position thata gift is bad if it is not to 
take effect immediately on the death of the 
testator. The cases go no further than this 


“that an estate under the Hindu Law cannot 


be in abeyance. Contingent executory 
bequest is good and the other side has not 
shown it to be bad. There is nothing in 
Hindu Law which prevents a contingent exe- 
cutory bequest being given effect to. Sreemudtt, 
Soorjeemoney Dosses v. Dinobundoo Mullick (1). 
Under the Hindu Law you could make a gift 
inter vivos. There ja no reason why one could 
not make a direct gift inter vivos to A for life 
and then to B. It is the normal kind of dis- 
position. Both sections 118 and 114 of the. 
Succession Act which relate to executory 
bequests apply to Hindu Wills. There is no 
case to the affect that a legacy in the way 
suggested is bad—s. e., a gift in future, If 
the doctrine of trustcan be invoked then 
that doctrine can be extended further for 
the purpose of the kind. Estate vested in 
the executor by virtue of the Hindu Wills 
Act and not ofthe Probate and Adminis- 
tration Act (Mayne, 7th Editionn, 578). A 
testamentary bequest need not follow the 
rule of gift. Nothing in Hindu Law that a 
gift in presents is bad. A mere promise to 
give is nota gift. Essentials of a valid gift 
being (1) giver must divest himself, (2) 
property must vest in taker. As long as 
donor does not retain the property himself, 
he can give it to A for life and then to B. 
Re Wills, the death of the testator is the . 


, extinction of his right and the gift to donor 


need not be tn presents and posgession may 
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be given at a future time Sreemutty 
; jeamoney Dossee v. Denobundoo Mullick 
(1) shows that possession tn presents 


is not necessary. Ifthe property is to be 
given to anybody in presents to which he is 
not admitted, the appointment of execntors 
satisfied it; Nafar Ohandra Kundu v. Ratna- 
mala Debi (13). Where there was no gift of 
the estate beneficially for ten years still it was 
held valid. The whole argument on the, other 
side is based not on Hindu Law butona 
fundamental principle of a prior estate to 
support a gift over. The estate is in the 
executors who can deal with it. No question 
of abeyance arises. The heir takes only 
that which has not been disposed of by the 


testator. Since 1870 the estate is vested in 
the executor. 
{ Wooprorra, J.—You say (1) implied gift 


to wife until adoption; (2) implied gift to 
son after adoption; (9) implied gift to wife 
after death of adopted son without male 
issue. | f 

Mr. Sinha.—In the alternative I may 
assume there is no implied gift. Then the 
question of resulting trust comes in. 
Reason, convenience and public policy are in 
favour of a gift of this character. He 
farther referred to section 107 of the Suc- 
cession Act. 

Mr. B. O. Mitter dealt with the cases cited 
by Mr. Chakravarti and referred to Tre- 
velyan’s Hindu Law, page 501. Rai Brshen 

‘ Chand v. Asmaida Koer (14), Lakshman Dada 
Naik v. Ramchandra Dada Navk (15). Jarman 
on Wills, Volumn II, page 1483. Dharmo- 
das Das v. Nistarins Dam (18), Bhupati Nath 
Smrittirtho v. Ram Lal Mitra (17). 

Mr. Ohakravastt replied. 

JUDGMENT. 

JENKINS, O. J.—The determination of this 
suit turns on the validity of a bequest con- 
tained in the Will of Herambo Nath Ghosh 
in favour of the defendants. 

The original petitioner was Kishori Mohini 
Dasi, the testator’s mother; on her death the 
suit was  continned by ‘Troylukho Nath 
Ghose, the next reversioner, gnd when he 
died, by his executor, the present appellant. 

(18) 7 Ind Oas. 821; 16 O W. N. 66; 13 O. L. J. 85. 


D 11 L A 164 st p. 177; 6 A. 500; 4 Saraswata’s 
512. 


(15 TTA 181.1945 Bom: 48 TO: L. R. 820. 
4 0. 446, 


(16 
OT Bind Das, 0k 0 TEN W.N. 
8; 37 O 1289 


Itis not disputed that if the bequest in 
favour of the defendants fails, the petitioner 
is entitled tothe estate. 

The Will, after appointing the testator’s 
wife, Poritoshini Dasi, sole executrix and 
authorising her to adopt, proceeds as follows: 

my said wife dies without adopting & 
gon, or if such adopted son pre-deceases her 
withont leaving any male issue, in such case 
my estate after the death of my said wife 
shall pass to the sons of my sister Srimuti 
Bincdini Dasi who may be living at the 
time of my death’. There then follow ` 
provisions for the maintenance and residence 
of hia widow and for certain annuities. 

Herambo Nath Ghosh died on the 10th 
November, 1907, and was survived by his 
wife Poritoghini Dasi. 

She adopted Hem Chandra Gosh under 
the authority verted in her, but the adopt- 
ed son’ died on the llth March 1910 un- 
married. 

Poritoshini died on the 16th March 1910. 
The defendanta are the sons of the sirter 
Benod-in-Dasi, and were both alive at the 
testator’s death. It is in these circumstances 
that the present rival claims to Heramto Nath 
Ghosh’s estate are made.” 

If, as Fletcher, J., has held, the gift in 
favour of the defendants is good, the snit 
must fail. The petitioner however maintains 
that the bequest is bad, and so has appealed 
from the judgement of dismissal pronounced 
by Fletcher, J. 

The Appellant based bis contention on 
two grounds:— 


First, he argued, that if property vests 
in a full owner under the ordinary Hindu 
Law of inheritance, then the future devolu- 
tion of the property from him cannot be dis- 
turbed except by a restriction imposed from . 
the beginning. 

Nezt, he maintained that if effect were 
given to the bequest in favour of the sonas, 
there would be such an uncertainty as to who 
would take, that thé property would be in 
abeyance, and this wotld contravene a fanda- 
mental rule of Hindu Law. 


Iam not much impressed by either of 
these contentions. 

The first is founded ona fallacy, for it 
assumes that the complete interest in the 
' property has devolved on the full owner. 
But that is the yery point in dispute, for 
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if the bequest is operative, there would -be 
merely a partial intestacy and a qualified 
interest would vest in the widow or adopt- 
ed son as the case might be. The condi- 
tional bequest would not be an attempt to 
give an unauthorised direction to property 
vested in a fnll owner, but simply the 
curtailment of the interest in that proper- 
ty. Nor do I think the second line of 
argument possesses any greater merit, for 
I see no ground for saying that the 
property would be in abeyance, or that 
there was any more uncertainty as to the 
destination of the property than is the 
necessary consequence of every contingent 
bequest. h 
The testator’s scheme is, I think, clear 
from the terms of his Will. First, he con- 
templated that he would be survived by his 
wife, to whom he gavea power to adopt 
a son. By appointing her his sole executrix, 
he provided that she should be his legal 
representative, and that on his death all his 
property should vest in her as such. It 
thus became her duty to carry out, as 
far the law would permit, the testator’s 
directions as to the property so vested in 


her. 

Though it is not expressly so stated, 
still it must have been the  testator’s 
intention that hia estate should bo benefi- 
cially enjoyed by his wife or adopted son 
until the death of his wife without male 
isane. 

If there was no adopted son or male 
issue of an sdopted son then living, he 
expressly provided that the estate should 
paas to the defendants. 

It has been argued that the interests 
preceding this bequest to the defendants 
arose by implication under the Will; but 
whether this be the true view or not, I think 
the bequest is good. 

It does not infringe any rule against re- 

moteness, nor are the legatees incapable of 
taking. 
It is true that the bequest is contingent, 
but that does not avoid it (section 107 and 
Part XV of the Succession Act). Nor 
was it fatal to the bequest that it was to 
take effect, not necessarily at the testator’s 
doath, but possibly at a future date. This 
view is sanctioned by the illustrations to 
section 107, 
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It has never been suggested that an 
annuity-cannot be created by a Hindu Wil, 
and yetaccording to Lord Cottenham an 
annuity of £ 100 is the gift of as many sums 
of £ 100 as the doneeshall live years [| Blewitt 
v. Roberts (18) ].- 5 

And so a bequest ofa legacy, or of an 
estate on a future contingent event, would 
be good within the meaning of section 107 


‘of the Succession Act (see the illustrations to 


that section and Sreemutty Soorjeemoney Dosses 
v. Dinobundoo Mullick (1) |). 

But if tho future contingent bequest 
ofa sum of money, or an estate, ora farm 
or a fund, all of whieh are mentioned in 
the illustrations to section 107, be sanction- 
ed, why is tho bequest in this Will bad? 
It was conceded by Counsel for the peti- 
tioner that if the bequest had been of a sum 
of money it would have heen good, unless 
it was a sum of money that exhausted the 
whole estate: this, it was argued, would have 
been a fraud onthe law. In other words, 
according to the petitioner the validity of the 
legacy is dependent upon its amount. I am 
unable to perceive any sound principle in 
this. 

Firtcuae, J., (in my opinion) rightly 
held the bequest to be good, and the 
appeal should, therefore, be dismissed with 
costs. 

Wooororee, J.—I ngre. 

Mr. N. O. Bose, Attorney for the Appel- 
lant. 

Messrs. G. N. Dutt, §. Co., Attorneys for 
the Respondents. f 

Appeal dismissed. 

(18) Or. & Ph 274; 10 L.J Ch. (x.s) 342% 5 Jur. 

970; 10 Sim. 401; 41 E. R. 405, 51 R. R. 308. 
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MADRAS HIGH COURT. 
OBDINARY ORIGINAL JURISDICTION Soit 
No. 421 or 1912. 

February 12, 1914. 
Present:—_Mr. Justice Bakewell. 
CHUNDRA GURUVIAH AND ANOTHRR— 
PLAINTIFFS 


TOTAS 
GUGGILAM KOTIAH AND ANOTHRR — 
DEFENDANTS. 
Agreement—Debtor and his credttors—Agreement by 
some for satisfaction of all debts—Non-acceptance by 
othera—Consideration, failure of. 
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Some of the creditors of a person, without authority 
from lus other creditors, purporting to act on behalf 
of the whole body of the oreditora, entered into an 

ont with the debtor for the satisfaction of all 
of his debta The other creditors, however, did not 
nocept the arrangement and obtaining decrees for their 
claims attached the property included in the agrec- 
mont: 

Held, that under the circumstances none was bonnd 
by the agreement unless all the creditors oonsentcd, 


and non-acceptance of the agreement by some of the 


creditors absolved all. 

Mr. A. Suryanarayamah, for the Plaintiff. - 

Mr. V. Viswanath Iyer, for the Defendant. 

JUDGMENT.—The defendants carried 
on business in Cheerala and at Madras and 
in the beginning of 1912 found themselves in 
difficulties. Five or six persons representing 
the Madras creditors went to the defendants 
at Cheerala, looked into their accounts, 
ascertained what assets they had and pro- 
posed a means of paying off their liabilities. 
It was arranged that certain asseta 
shall be set spart to satisfy the claims 
of the Madras creditors and certain other 
assota should go to the mofussil eredi- 
tora. An agreement, Exhibit I dated the 
21at May 1912, was drawn up to which all the 
Madras creditors were made parties, and in 
a list of the same persons, Exhibit IT, the 
details of their claims and the total amount 
are set out. 

The persons who arranged this agreement 
were evidently under the impression that 
if ‘they did tho best they could for their 
fellow-merchants, the latter would be sen- 
sible enough to fall in with the arrangement. 
They seem to have taken no steps before 
they left Madras to obtain the concurrence 
of the other creditors, but to have been 
satisfied that the arrangement they proposed 
would beso eminently satisfactory that it 
could not fail to be accepted by the other 
creditors of the defendante’ firm. The whole 
of the wording of the agreement is con- 
sistent with these facts, and shows, I 
think, that none of the parties, who arranged 
it, doubted that all the creditors would fall 
in with the arrangement and sign the agree- 
ment. ‘The steps taken subsequent to the 
argeement were very informal. No meeting 
of the creditora seem to have been called, 
the parties seem to have done what they 
thought right in their own eyes with regard 
to the realization of the defendants’ pro- 
perty, there was an informal alteration of 
the agreemenf, Exhibit. I, with regard to 
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interest; and it is clear that the whole 
body of creditors were never .formally 
consulted. The consequence of the informal 
action was that some of the creditors thought 
that they would try to get the whole of the 
claim by taking proceedings on their own 
account. They brought suits and part of 
the property included in the agreement was 
attached. The plaintiffs now claim that the 
consideration, which they obtained under the 
agreement, has failed and sue for the whole 
amount of their debt. h 

I do not believe the Ist plaintiff when he 
says that there was an express stipulation 
on his pert thatall the creditors shonld 
sign. I think, on the facts of the case and 
the wording of the agreement, that no one 
contemplated that any creditor wonld be so 
filled up with greed as to refuse assent to 
it. This, I think, implies that a party 
should not be bound unless all the creditors 
consented. It is evident that, if one creditor 
has chosen to claim the total amount of 
his debt, the property divisible amongst 
the rest must be pro tanto diminished: and 
the consideration for the contract must fail. 
I think the case falls within the principle 
laid down in the decision of their Lordships 
of the Privy Council in Ajudta Prasad v. 
Sidh Gopal (1).—I hold, therefore, that the 
plaintiffs are not bound by the agreement 
and are entitled to claim the whole amount 
of their debt. The alleged arrangement 
that a sum said to be due by the 2nd 
plaintiff to the defendant shonld be 
included in the agreement. There muat 
be a decree for the whole amount claimed 
by the plaintiff vis., Re. 4,211-9-0 with 
interest at 6 per cent. till payment and 


(1) B A. 880 (P. O.); 14L A 21; 4 Bar. P O. 5.700. 


- 484 
FAYAL HUSSAIN V. MUHAMMAD SHARIF. 
ALLAHABAD HIGH COURT. 
Suoowp Orm Appwar No. 608 or 1918. 
May 13, 1914. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice, Tudball. 
FAZAL HUSSAIN—Pianrriee— 
APPRLLANT 


MUHAMMAD SHARIF AND OTEERS— 
Durexpawts—RwsPoNDENts. 


Pre-om: or contract-—Entry in Wajib- 


al-ars—Presumpicon. 

Where an entry in the kik salang is clear and 
distinct aa to the existence of custom of pre-emption 
and there is no evidence to the contrary, the Oourt 
ought, having regard to the prevailing ‘practice, to 
hold that the custom of pre-emption oxista. 

Li Wusammat Dhian Kaur v. Diwan Singh, 10 Ind. Cas. 
558; 8 A. L. J. 788, distinguished. 

Masammat Relurajt Dubain v. Pahalwan Bhagat, 

Ind Can 650; 7 A. LJ. 1040 (F B). 88 A. eg 
referred to. 

Second appeal from the decison of the 
District Judge of Asamgarh,dated March 4th, 
1914. 

“Mr. Muhammad Ishaq, for the Appellant. 

Mr. Harnandan Prashad, for the Respond- 


ents. 

JUDGMENT.—This appeal arises out of 
a suit for pre- -emption. The plaintiff adduced 
in evidence in support of the existence of the 
custom an extract from the Wajib-ul-ars of 
1861. He also produced a judgment of 1866 
which shows that the right of pre-emption was 
at least asserted and that the pre-emptor got 
posseasion though possibly on a com- 
promise decree. Both the Courts below Have 
dismissed the plaintiff's claim. 

The question for us to decide is whether or 
not the evidence which the plaintiff adduced 
was sufficient in the absence of all evidence 
‘to the contrary to establish the custom under 
which he claimed. In the Full Bench case of 
Musammai Rituraji Dubain v. Pahalwan Bhagat 
(1) it was decided that the entry inthe Wajsb- 
ul-arz of a right of pre-emption was to be taken 
asa prima facts record of & custom rather 
than of a contract and that the mere fact that 
at the beginning of the Wajib-ul-ars or at the 
end a word such as “Skrarnama” appears is 
not sufficient to niake the entry an entry of a 
contract and not of a custom. Almost every 
Watb-ul-arz does- contain certain matters 
which are arrangements bet ween the co-sharers, 
nor is the mere fact that there are entries 

(1) 7 Ind. Cas. 680; 7 A. L, J, 1040 (F. BJ); 38 A. 
196, 
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of arrangements in the Waytb-ul-ars sufficient 
to prevent the entry of pre-emption from 
being read as a record of a custom. In the 
Courts below and in this Court the case of Musam- 
mat Dhian Kuar v. Diwan Singh (2) was quoted 
and relied npon on behalf of the defendants. 
In that case the only evidence adduced on 
behalf of the plantiff was an extract from one 
Wajib-ul-ars. The lower Appellate Court had 
dismissed the plaintiff's claim and this Court 
affirmed its decree. Ifthe case is carefully 
looked into, it will be seen that the case was 
entirely decided upon its own facts and 
circumstances. The Wagtb-ul-ars was of an 
unusual nature and inthe very same clause 
in which reference to pre-emption was made 
to-a number of other matters which could | 


not possibly have been matters of custom. 


Furthermore, the plaintiff in his plaint had 
referred to an earlier Wajtb-ul-ars but had not 
filed it. The case was decided as we have said 
on its own facts and oircumstances. In 
the present case the record is quite 
clear and free from ambiguity, never- 
theless the case might have been quite 
different if the defendants had gone into evi 

dence and had shown from the history of the 
village or other circumstances that it was 
very improbable or impossible that a custom 
of pre-emption had grown up in the village. 
They might have shown (if such waa the case) 
that there had been a number of sales to 
strangers, or that the entry of the right of 
pre-emption in different Wajrb-uLarads were 
necessarily inconsistent. If the defendants 
had gone into any such evidence the Court 
might very well have come to the conclusion 
that the entry in one Wajrb-ul-ars standing 
alone was insufficient to support tbe allegation - 
of the existence of the cutsom, but where 
there is an entry in the W ajib-ul-arz which is 
clear and distinct and there is no evidence to 
the contrary, we think the Court ought, ` 
having regard to the prevailing practice, to 
hold-that the custom of pre-emption exista. 


The result is that we must allow the appeal, 
set aside the decrees of the Courta below and 
yemand the suit to the Court of first instance, 
through the lower Appellate Oourt, with 
directions to re-admit it under ita original 
number and to proceed to hear and cetér- 
mine the case according to law. Costs here 


_(2) 10 Jnd Oas. 558; 8 A. Fa J. 788, 
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and heretofore will be costs in the cause 

including in this Court fees on the higher 

scale. : i 
Appeal allowed. 


LOWER BURMA OHIEF COURT. 
First Cryin Appear No. 11 or 1912. 
March 3, 1913. 
Present:—Sir Charles Fox, Kt., Chief Judge, 
and Mr. Justice Parlett. - 
YEO KYEW SUM—Apratiant 


terang 
U KE TU—Rwasponpent. 

Buddhist lato—Roligious offering— Verbal declaration 
or delivery of possession suficisat—Building erected on 
monadery gy onnd—Becomes scolesiastioal. 

A vorbal declaration or delivery of poesossion 
renders a Buddhist religions offering irrevocable 

` oven without the formal dedication ceremony. 

A building erected on p Buddhist m 
ground with the permisaion of tho presiding monk to 
be presentod to him partakes of the nature of the 
ground on which it stands and becomes cocleslastioal 
property. = 

Appeal against the judgment and decree of 
the Judge on the Original Side in Civil 
Regular No. 245 of 1912 passed on 17th 
December 1912. 

l JUDGMENT. 

Paster, J.—Plaintift (U Ko Tu) is the 
presiding monk of a Buddhist monastery and 
the owner of the monastery and its 
precincts. Ma Thet, widow of Yeo Poon 
Yoke, obtained plaintiff's permission to erect 
a sayut on the monastery ground to be 
presented to him. Permission was given 
and a building was: erected. In execution 
of a decrees, defendant attached the building 

-as belonging to the estate of his judgment- 
debtor, Yeo Poon Yoke, deceased. Plaintiff, 
haying failed to get the attachment 
removed, filei this suit for a declaration 
that the building is his property and not 


that of the defendant’s judgment-debtors,. 


and obtained a decree against which defend- 
ant now appeals. 

It is denied that plaintiff had possession of 
_ the building. It appears that it was kept 

locked and the key was in Ma Thet’s custody, 
the reason being the necessity of protecting 
from theft the furniture and moveables kept 
in the buflding, and that plaintiff would 
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have no occasion to enter it unless invited- 
there for ceremonial purposes. It further’ 
appears | that the formal dedication care- 
mony was not gone through befpre the 
attachment was effected, and it jis urged 
that until dedication the property in the 
materials remained with the builder. For 
this proposition no authority has been cited. 
So far as I am aware a verbal declaration or 
delivery of possession renders a Buddhist- 
religious offering irrevocable even without 
the formal dedication ceremony, and in this 
view even the materials became religious 
property, when deposited in the plaintiff's 
monastery precincts with the intention of. 
their being used for the bnilding. There 
can be no doubt that permission to buid 
was given only on the understanding that 
the building was to be plaintiff's property and 
that it would not have been given without 
such understanding. No authority has beer 
quoted to contradict the view that by its 
erection in the circumstances of this case, the 
building partook of the nature of the 
ground on which it stood and became 
ecclesiastical property and as such not liable 
te attachment in execution of defendant’s 
decree. I would therefore diamisa this: 
appeal, 
Fox, O. J.—I concur. 
Appeal dismissed. 


alate . 
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CALOUTTA HIGH COURT. 
Sgooxp Orvik APPHAL No. 3549 or 1911. 
January 29, 1914. 
Present:—Justice Sir Asutosh Mookerjes, 
Kr., and Mr. Justice Beacharoft. | 
AMRITA LAL CHATTERJEE AND OTHHRS- 
Dayaenpants—-APPELLANTS 5 


versus j 
NRITYA GOPAL QHOSE— PLAINTIF — 
Rusponpest. 
Mortgage dead—Oonstruction—Patni of 9 villagae— 
Mortgage of ssven—Baumsrgtion of total—Patn reni— 
Whether 2 villages not mentioned tn morigage-deed wane 
mortgaged, 

In a martgage-deed there was an enumeration of, 
seven which were stated to be in district Af im 
Towsl Hahal No. 300 and in a patw in the name of 
P G, nnd were recorded in the semindari ‘ahorita of 
JT of which tho annunl rent was Ra. 4055-5. In 
fact ın so far as the deed stated that the annual rontal 
was the sum montionod in respect of the pats: of these 
villages, the description was inacourate insamuch as 


N 
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the annnal rent was ‘payable - in respect of th 
which inoluded these villages as well as the iwo ae 
villages not specifloally mentioned. 

Held, thet, as there was a specific montion of œr- 
tain properties followed by a description which if 
taken literally would have the effect of widening the 
preceding desa pilon, the mortgage should be treated 
as operative in respect only of the seven villages 
mentioned in the deed. 

Appeal from the decree of the officiating 
District Judge of Murshidabad, dated Sep- 
tember 15th, 1911, affirming that of the 
pur -Judge at Berhampore, dated July 30th, 
1910. 

Babu Ram Chandra Majumdar and Ohandra 
Sekhar Bannerjee, for the Appellant. 


Babus Uma Kali isukerjee and Noresh 
Chandra Sinha, for the Respondent. 


JUDGMENT.—This is an appeal by the 
defendants in a suit for declaration of title 
to immoveable property and for recovery of 
possession thereof. The subject-matter of 
the litigation consists of the paint right in 
two villages Jalbondh and Alankar. It is 
not disputed that the plaintiff was originally 
the owner of the pains right in these villages. 
The qnestion in controversy is whether that 
right has passed away to the defendants 
by virtue of an execution sale on the besis’ 
of s mortgage granted by the plaintiff in 
favour of Messrs. Robert Watson & Co. 
The case for the defendants is that these two 


villages, although not expressly mentioned ~ 


in the mortgage deed, were included_ therein, 
and that the defendants, who are private 
purchasers from the mortgagess-exrecution 
purchasers, have acquired a good title there- 
to. The determination of this question 
must depend upon the construction of the 
following clause in the mortgage instrument: 
“In -Zilah Murshidabad, Sub-Registry 
Kandi, Division Gokarna, Tour mahal No. 
390, Pergana Rokanpur, Tokchandpur 
Kismat, (1) Kumar Sanda, (2) Rameshwar- 
pur, (3) Nowda Hajipur jote, (4) Nowspara 
Kismat (5) Nandanbati, (6) Mousa Khesar, 
(7) Mousa Bibinagar aljas Ratanpur, of which 
at the annnal jamo of Ra. 4055-5 is 
recorded a pains in the name of Praneshwar 
Ghose and Kunjo Behary Ghose in the 
samindari sherista of Maharaja Jotindro 
Mohan Tagore of the aforesaid pains mahal, 
the half share, sight annas of Praneshwar 
Ghose of which Iam malik, I keep in mort- 


It is the common case of both the parties 
that the paint included not only the villages 
enumerated but also the two villages now 
in dispute, and that the rent mentioned, 
namely, Rs. 4,055-5, was the rent payable 
in respect of all the villages comprised in 
the patni. On behalf of the mortgagor, it. 
is contended that all that was intended to be 
mortgaged was the paint right in Yous 
mahal No. 890. On behalf of the defendants, _ 
it is contended that what was intended tq 
be mortgaged was the patni right in all 
the villages comprised in the lease. The 
Courts below have concurrently taken the 
view that the mortgage was intended to 
cover only the villages mentioned. The Sub- 
ordinate Judge in support of this view has 
referred to the: case of Tnbhovandas v. 
Krishnaram, (1) and has relied upon the 
principle that the leadivg description must 
be taken to be the specific enumeration as 
given in the instrument and that the in- 
correct mention of the annual rent does not 
affect the righta of the parties. This view 
has been controverted on behalf of the 
appellants inthis Court and we have been 
invited to epply the rule laid down by Lord 
Westbury in Wes v. Lawday (2) in the 
following terms: “That maxim to which I 
refer isapplicable to a case where some subject- 
matter is devised as a whole undera denomi- 
pation which is applicable to the entire 
land and the words of description that in- 
cludé and denote the entire subject-matter 
are followed by words which are added on 
the principle of enumeration, but do not 
completely enumerate and exhaust all the 
particulars which are comprehended and 
included within the antecedent, universal 
or genaric denomination.” This principle 
which was recognised in Griffiths v. Penson (3) 
and Travers v. Blundell (4) has no application 
tothe facts of the presant case; because we have 
not here, in the first place, words of a general 
description that include and denote the entire 
subject-matter followed by words of enumera- 
tion which turn out to be imperfect and not 
exhaustive. © In the case before us we have in 
the first place, the enumeration of seven 
villages and the plain literal meaning of 


2 18 B. 283. 

2) 11 H. L. Oas. 375; 13 L. T. 171; 11 R. R. 1878. 
pn 84 11 W. B. 318, @ Jar, (x. 8.) 886, 
4) 6 Oh. D. 436 36 L, T. 841 
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the language used is that the seven villages 
mentioned which are stated to be in Zillah 
Murshidabad, Sub-Registry Kandi, Division 
Gokarna, Tous mahal No. 390, Perganah 


Rokanprr, are in a paini in -the mame of. 


Praneshwar Ghose and Kunjo Behary Ghose 
recorded in the semindari sherista of Maharaja 
Jotindro Mohan Tagore of which the annual 
rent is Rs. 4,055-5. In fact in 80 far as 
the deed states thatthe annual rental is the 
sum mentioned in respect of the pains of 
these villages, the description is inaccurate, 
because, -the annual rent was payable in 
respect of the patai, which included these 
` villages as well as those not specifically 
mentioned. But it appears to be plain that 
what was intended to be granted was a mort- 
gage of the paint interest only with villages 
mentioned. It is otherwise impossible to 
understand why the other villages not 
mentioned should not have been included, 
and it isremarkable that the villages now 


in controversy lie in a different Touss mahal, -VANNIA KONAR AND 28— Pi i 


a different sub-registryand a different diyi- 
sion from the villages which are expressly 
mentioned. We have, therefore, a case in 
which there is a specific mention of certain 
properties followed by a description which, 
- if taken literally, would have the affect of 
widening the description which has preceded. 
Tn substance the contention of the appellants 
ia that as the statement of the annual 
rent of Rs. 4,055-5 is applicable only 
to the entire patni consisting of villages 
mentioned and the villages now in contro- 
versy, that should be taken as the leading 
description and that the mortgage should be 
treated as operative in respect of villages nob 


expressly mentioned in the deed. “We are - 


unable, for the reasons stated, to give effect 
to this EAE end the view we take 
is supported by the principle recognized in 
Webber v. Stanley (5). We may add that 
some stress was laid, and very properly, 
upon the phrase “the aforesaid patni mahal.” 
But we must take the description as a whole 
and try to ascertain the intention of the 
parties from the language used. It is plain 
that the use of the expression ‘ aforesaid 
paint’ is not conclusive upon the decision of 
the queation raised. Tho ‘aforesaid patni 


might apply to the pains of the seven 
(5) 160 B. (x. s.) 698; 38 L. J. O P. 217; 10 Jur. 


(a. 8.) 687; AL. T T, C. s.) 417; 12 W. R. 883; 180 B. 


B. 672: 148 E. 
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villages and does not necessarily mean the 
paim of which the rent was Ra. 4055-5. 
On the whole, “we are of opinion that the 
view taken by the Oourta below is correct 
and that the decree of the Subordinate 
Judge must be‘ affirmed. The appeal ale 
and is dismissed with costs. 
Appeal dimissed. 


MADRAS HIGH COURT. 
Swooxp Crvi Arrear No. 1618 or 1912. 
February 19, 1914. 
Present:—Mr. Justice Sankaran’ Nair and 
Mr. Justice Ayling. 

SUPPAN ACHARRY aya orHwrs— 
Derxunpants—APPRLLARTS 


Nos. 1, 2, * 5 AND Davyanpants Nos. 1, 2, 5, 
7, 8—RASPONDENTE. 

Caste—Way, right of —Prescription—-User by afro on 
behalf of caste. 

A caste,-in India, is @ Gorparation with civil righta 
and can sopita py neor to a rightat may; even 
if that user be by a few members of the casto, 
vided it is on behalf of and for the caste. | 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 832 of 1911, preferred against that 
of the District Mungit of Tinnevelly, in 
Original Suit No. 258 of 1910: 

Mr. T. R. Rama Ohandra Asyer (with him 
WB. Rama Chandra Asyer), for the 
Appellants. | 

Mr. M. D. Deva Doss, for the - Respondents. 

This second appeal coming on for hearing 
yeatarday and to-day the Court delivered the 
following 

JUDGMENT —This anit is, brought by 
certain plaintiffs named on behalf of them- ` 
selves, their caste the Knars and the Pillais. 
The lower Courts haveefound -that they have 
been using the A. B. which -rungs on tha 
northern side of the Kamat Ohiamman 
temple in Tinnevelly town and leads to the 
bathing ghat and the temple for a long time 
and, therefore, they have acquired a customary 
right to use it. The main objection that is 
raised in second appeal is that a caste 
cannot acquire. x. customary right. It i, 
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argued that every custom must be local 
and must be alleged to be confined to a village 
or district, 

According to English law this may be so. 
But the question is, when it is found that 
certain castes have been exercising a certain 
right, whether a legal origin cannot be found 
for it. For it is clear law that when a right 
has been enjoyed time out of mind—as in this 
case—and the origin of the right is not rhown, 
a legal origin if possible will be presumed. If 
the right is claimed with reference to a 
defined locality then it is a customary right. 
But when the right is claimed on behalf of 
individuals or bodies politic . or Corporations 
then the right is said to be acquired by 
prescription. A caste is for the purpose 
recognized as a Corporation with civil rights. 
The cases show that properties are purchased 
for the caste and by the caste, Their right 
to hold and manage property has been recog- 
nized. 

Courts have often given effect to the 
resolutions of the caste as a body, as to the 
management of property. Suits have been 
brought on behalf of caste and against caste. 
Allthe members of the caste cannot be 
, parties to such suits. Certain persons were 


allowed, therefore, to represent them under- 


' section 80 of the Civil Procedure Oode. In 
these circumstances we do not see why the 
members of a caste cannot acquire a right 
by long user. It may be true that all tho 
members of the caste may not have bean 
exercising the right, but it is sufficient if 
- the persona who did exercise the rights 
claimed to do so on behalf of the caste. 

In principle there is no difference between 
such acquisitions and the acquisition of a 
right by a joint family ora Corporation. We 
are, therefore, of opinion, that on the facta 
proved in this case fhe castes represented by 
the plaintiffs must be held entitled to the 
right, clajmed by them. 

The next contention is that the suit is not 
mainteingble as the right claimed is a public 
right, The right tltatis found is a right 
existing in the castes represented by the 
plaintiffs and certain other castes. It is not 
a right vested in the general public. The 
castes, as already stated, must for this purpose 
be treated as Corporations. The argument 
‘of the appellants’ Pleader assumes that for 
this purpose the exclusive right claimed by a 
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caste is a-public right. We disallow thi8 

contention also and dismiss the second 

appeal with costs of respondents Nos. 1 to 4. 
Appeal diamtaed. 


LOWER BURMA CHIEF COURT. | 

Crvin MISOBLLANEOUS APPLICATION No. 128 

oy 1912. 

August 12, 1913. 
Presené:—Sir H. 8. Hartnoll, Offg. Chief 
- Judge, and Mr. Justice Twomey. 

MAUNG MAUNG—AppPLICANT | 
vertus 
WIGHTMAN & Co. AND ANOTHER 
— RESPONDENTA, 

Civil Pioosdure Code (Act V of 1908), O. XXI, t 88 
—Decres-holder purchasing property—Sale xt aside— 
Judgmant-debtor claiming set off for occupation of deci eo- 
holder after sale—Bubsequent sale—Pr oclamation-—-Set- 
of alloued—No separate suri necessary—Fr of moripages 
not bound by subsequent mortgage—Stay of sale. E 

Where a decrec-holder himself the 

rty of his judgment-debtor at an auction. sale 
which was set aside owing to certain irrogularities, 
and tho judgment-debtor at the time of considoratign 
of the proclamations for the next sale claimed to set- 
off against tho decretal amount tho net inccme 
derived from tho property by the decree-holder when 
he was in ion after the sale. 

Held, that the mattor of what was due owing to the 
dooree-holdor’s oogupation was one which should be 
doelt with in exoéution proceedings and not by 8 
separate suit and 

that the judgment-dobtor was entitled to haye set- 
off against the doorctal amount the net profit eujoyed 
by the docroe-holder. 

Under Order XXI, rule 68, Olvil Proceduro Code, 
the valus of tho property to be sold is a very matorial 
thing for the purchaser to know. h ` 

Where a fair and accurate value is not given in the 
proclamation for sale, it will be sufficient reason for < 
sta the sale. 

o first mortgagee is entitled to bring the mort- 
gaged proporty to sale in execution of his decrece 
irrespective of what other claims thero may be that 
are subvequent to his, and irrespective 0 litigation 
that may prejudice the interests of e subscquent 
mortgugos. 

Mr. McDounell, for the Appellant. 

Mr. 8. N. Sen, for the Respondent. 

JUDGMENT. h 

HaARTNONU, Orra. C. J.— This is an appli- 
cation for stay of the sale of two mills, their 
sites and the buildings in connection with 
them. They are proclaimed for sale in exe- 
cution proceedings. Their sale Was ordered 
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for the 9th instant and as we decided Rs. 60,000. It is nrgêd that valuations of 


that the sales should be stayed we issued 
telegraphic instructions to this effect as this 


order could not reach the District Court in 


time to stay the sales. 


“They are being sold by the respondents, 
Messrs. Wightman and Co., in execution of 
a mo tgage-decree obtained against the 
appellant, Maung Maung. - Thay were adld in 
execution last year in these same execution 
proceedings, but the sales were set aside 
owing to certain irregularities. Messrs. 
Wightman and Co., decree-holders, putchared 
them. They were, therefore, in posses- 
sion of them for some time and 
worked them, but went out of possession 
when the sales were set aside. When tho 
proclamations for the present salos were 
being considered, Ra. 84, 522-8 was the sum 
calculated to be due on the decree. Appel- 
lant claimed to set-off against this sum the 
net income derived from the mills by respond- 
ents when they were in possession. The 
respondents made this sum Ra. 7,000 odd, 
but appellant seys that it is much more. At 
the argument it was stated that appellant 
claimed thé amount to be Rs. 30,000. A 
Commissioner had been appointed to take 
accounts and ascertain what it is. 


-Appollant urges that no sale should take 
place until this sum has been ascertained. 
It is allowed that he does not claim it to 
be more than Ra. 30,000. Respondents 
agreed to allow the net profit to be set-off 
against the mortgage debt and so the sùm 
stated to be due in one of the proclamations 
is Ra. 77,828. There seems to be an error in 
the other, where the sum was entered as 
Ra. 72,828. It would appear to be correct 
that this matter of what is due owihg to 
respondents’ occupation i is one which should 
be dealt with in execution proceedings and 
not by a separate suit and ‘that appellant 
is entitled to have-set off against the decretal 
amount the net profit enjoyed by respond- 
ents. 

Another objection raised is that the value 
of the mills is not acourately stated in 
the proclamations. In one, the mill is stated 
to be valued by the decree-holdera at 
Ra. 30,000 and by the judgment-debtor at 
Ra. 60,000. In the other the value is said 
to be given by the decree-holders at 
Re, 45,000 and by the judgment-debtor at 


this nature will vitiata the sale. Order XXI, 
Rule 66, lays down that the proclamation 
shall specify as fseirly and accurately as 
possible, amongst other things, every thor 
thing which the Coutt considers material for 
the purchaser to khow inorder to judge of 
the nature atd valuo of the préperty. In 
the case of Saadatmand Khan v. Phul Kuar 
(1) their Lordships of the Privy Council 
gaid :—" Whatever material fact is stated in 
the proclamation (and the valuo of the 
property is a very material fact) must be 
considered as one of those things which the 
Court considers material for the purchasér to 
know and it ia enacted in terms (though 
express enactment is hardly necessary for 
such an object) that those things shall be 
stated as fairly and accurately as possible.” 
The words in the Code in force when that 
case was decided are the same as those in 
the rule now in force. It ia impossible to 
hold that a fair and accurate valuo is given 
in the proclamations now under consideration 
and this is a anfficient reason for staying the 
sales. 

A further objectioh is made that the 
maxinium capacities of dutturn are not given 
accutately, In thé case of one mill, it is 
given, #8 estimated by the deoree-holders, 
3,000 Baskets of rice in twelve hours and, as 
estimated by the judgment-dobtor, 8, 500 to 
3,700 baskets, acoording to the quality. Th 
the case of the other mill the figures are 
given respectively in the same way as 1,500 
baskets and 1,800 to 2,000 baskets according 
to the dani; There is no sifficicnt 
yafiation ina matter of this description as 
would. constitute a material irregularity, 
although it would be better to give one 
estimated outturn only; but the ontturn must 
differ from time to tirne. 

There is a second mortgagee, Messrs. 
Moosajes Ahmed and Co.. and he objecta to 
the sales proceeding till the termination of an 
appeal in a suit which has been dismissed and 
in which tho judgment-debtor’s wife is 
Claiming in her own righta half share or 
interest in the mills. 

This last objection, in my opinion, is of no 
force. The first mortgagee is entitled to his 
money and to bring the mills to salo in 


(1) 20 A. 412 (P. O ); 2 C, W, N. 550; 25I A 146, 
7 Sar. P. Q. J. 380, h 


470 

GOBIND RAM V, SURAJ KAUR, 
execution of his decree, irrespective of what 
other claims there may be that are subse- 
quent to his and irrespective of litigation that 
may prejudice the interests of a subsequent 
‘mortgagee. When the latter made his loan 
he should have sonsidered all such risks, and 
the first mortgagee cannot be delayed by the 
fact that the salea might prejudice the second 

mortgages. 

“On the ground that the valuation of mills 
is not as accurately shown in the proclama- 
tions as possible, the sales are stayed and 
fresh proclamations must issue when the 

-mills have been as accurately valued as 
possible. Evidence must be produced before 
the District Judge from which he can fix 
their values. The inguiry should not be long 
or protracted. but summary and both parties 
should be allowed to produce evidence. 
This is an exceptional case, as it is not often 
that mills of this nature are sold in erecn- 
tion in this Province, and I would not say 
that in all cases it ia necessary to hold an 
inquiry of this nature. Hach case mnst be 

` dealt with on its merite. 

When values have been fixed, and, if 
possible, 8 more accurate description of 
marimum capacities of outtarn has been 
given, the mills can be then proclaimed 
again for sale. On the date fixed for asle, if 
it ia then known exactly what should be get- 
off against the decretal amonnt on acconnt 
of the net sum received by reapondenta, when 
they were in possession and working the 
mills, the sales can then take place to recover 
the sum due. If one mill does not fetch 
such sum, the more valuable one being 
sold first, the second can then be sald. If 
such sum has not been ascertained on the 
date fixed forthe sale, the more valuable 
milland premises appertaining to it should 
be sold. If itt fetches a sum within 
Rs. 80,000 of the sum due on the decree, not 
taking into account any set-off on account 
of the sum due by respondents on account of 
_ their ocoupation, then dha sale of the second 
mill should be stayed, pending the ascertain- 
ment of sush sum. But if it fetched any 
legs sum than this, the second mill should also 
be sold. For example, on the date of the sale, 
Ra. 86,000 was found dueon the decree, not tak- 
ing Into account ary set-off against it on ac- 
count of the respondents’ occupation. If the 
mill sold fetches Rs. 56,000 or more, the second 


INDIAN CASES. 


[1614 


should not be sold as it may be found that 
there is due from the respondents on 
account of their occupation Rs. 30,000. 
This Ra. 80,000 plus Ra. 56,000 realised for the 
mill sold wonld satisfy the decrse. Ifthe 
mill sold only reslises Ra. 50,00), then the 
second mill should be sold in any care, as 
if Ra. 80,000 were found tobe due by res~ 
pondents as a set-off on account of their 
occupation, even that sum would not, with 
the Re. 50,000 realised by the sale of the 
mill, satisfy the decree and so the second mill 
would have to be sold in any case. It must 
be remembered that Rs. 380,000 is the 
maximum claim of Maung Maung as a set-off. 
I would pass no order as to the costa of this . 
appeal asIam not satisfied that Maung 
Maung has not unnecessarily been delaying 
execution. 
Twonur, J.—I concur. 


PUNJAB CHIEF COURT. 
First Appeal No. 1221 ov 1910. 
April 14, 1914. - 
Present:—Mr. Justice Shah Din and 
Mr. Justice Ohevis. 
GOBIND RAM AND ornwns—Drraxpants— 
APPRLLANTS 


A versus 
Rant SURAJ KAUR alas MUBARAK 
MAHAL—PrarstTirt—RESPONDENT. 


Owstom— Alienation—Suscoesnion——Heir’s right to con- 
test alisnation—Burden of proof-—-Dhillon Jata of 
Ambala District—Dawughter's right to snoceed 1n pe- 
ference to collaterale—Locus standi to contest—Burden 
of proof changed by Chief Cowrt—Remand—Further 
avidence. 


The right to sucoeed does not carry with it in all 
cases the right to contest the last owner's alisnations, 

Therefore, where a female challenges the alienation 
offected by her grandmother, mother or step-mother, 
she must prove that sheis entitled by custom to 
contest the alienation, and itis not sufficient for her 
to say that since the succession has come down to 
her she must necessarily be regarded as having the 
right to contest the same. 

Not proved that among Dhillon Jats of Ambala 
District a married daughter succeeds in preference 
Lo 00 beyond the fourth or fifth degree or 
that she has any right to succeed except by reason 
of the absence of all male collaterals. 

Where the onus of proving the plaintiffs locws 


-stunds to contest an alienations was placed by the 


Oourt of first instance on the defendant who pro. 
duced no evidence on the point with the result that 
the plaintiff also produced no evidence and the Chia} 


Vol. XXIV] 
GOBIND BAM ©. SURAT KAUR. 


Court on appeal changed the onus by placing iton 
the plaintif- 

Hald, that the case should be remanded to givo an 
opportunity to the plaintiff to produce further övi- 
dence on the issue. 


Unless it is ostablished that the Dhillon Jats follow 


` the game custom throughout the Punjab generally, 
no reliance oan be placed on the evidence of witnesses 
from other districts. 


, First appeal from the decree of the 
District Judge, Ambala, dated the 15th 
day of August 1910, decreeing the claim. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellants. 


Lala Dharm Dass Buri and Lala Bent 
Pershad, for the Respondent. 


JUDGMENT.—This order will cover ‘the 
connected Appeal No. 1212 of 1910. The 
plaintiff, Rani Suraj Kaur, widow of the late 
Raja of Faridkote, has bronght three suits for 
possession of property alienated either by her 
grandmother, Rani Punjab Kaur, or by her 
mother or by her step-mother. The genealo- 
gical tree is to be found on page 222 of the 
paper- book in Civil Appeal No. 1221 of 1910and 
lista of the contested alienstions showing date 
of alienation, names of alienor (or alienors) 
and slienees and other particulars are to be 
found on page 232—234, The District 
Judge, having found in plaintiff's favour on 
all points, has given her a decree in each 
case, 


The present appeal is by Dhanne Mal 
(who holds a sale-deed dated 3rd March 
1888), Gobind Ram (who holds three mort- 
gage-deeds dated llth August 1896, 16th July 
1897 and llth November 1899) and Jiwan 
Ram (who holds two sale-deeds, dated 30th 
December 1895 and 15th May 1898, anda 
mortgage-deed, dated 8th October 1900). 
The connected appeal, Civil Appeal No. 1212 
of 1910, is by Ganesha and others who hold 
a sale-deed, dated 18th November 1899. 


The plaintiff has filed crogs-objections as 
regards a sum of Rs. 227 to which extent the 
District Judge has upheld the alienations in 
Gobind Ram’s favour. Weare informed that 
certain alienees have not appealed, and that 
the appeals of some others have been heard 
and desided by the Divisional Court. It 
-wonld-have been more convenient had atl the 
appeals been decided by one and the same 
Gourt to avoid risk of conflict of decisions. 

The first. question to decide is, whether 


the plaintiff has any locus andi to contest © 
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these alienations. As noted by the District 
Judge, the history of the family so far as is 


. known is that in 1762 Gharib Das, a Dhillon 


Jat, seized 84 villages. His son Gopal Singh 
was given the title of Raja for certain services 
rendered to the British in 1809 and 1814. 
His great-grandson, Raja Bhagwan Singh, died 
sonless in (or about) 1874, leaving a widowed 
mother Rani Punjab Kaur and two widows 
Rani Shibdat Kaur and Rani Narain Kaur, 
(These are the three ladies who made the 
nlienstions in dispute). 

He also left two daughters, Mussammat 
Ishar Kaur (married Sardar Jiwan Singh 
of Shahzadpur abont 1880, she is now dead) 
and the present plaintiff ei married the 
Raja of Faridkot about 1886. There are, sa 
far as is known, no male collaterals of Raja 
in existence and in the 
absence of all~collaterals there is no ane to 
dispute the claim of the daughter to snoceed 
to the estate now that the widows and mother 
of the last male owner are dead. The family 
have all along lived in the midst of agricul- 
tural tribes, and have evidently been depend- 
ent on land fortheir income, and though 
they have held their heads high in the 
world we can see no’reason to suppose that 
thoy are not governed by the same customs 
as regards alienation and succession ag the 
other members of their tribe. 


But the question remains whether the 
plaintiff, a female, can contest the alienations. 
For the appellants it is contended that a 
female can never contest an alienation by a 
maleand can only contest an alienation by a 
female, when sbe proves her locus standi. 
The District Judge finds that among DaAtlon 
Jats a daughter excludes collaterals beyond 
those of the 4th or 5th degree and after con- 
sulting various rulings of this Court he is of 
opinion that the plaintiff, considering the 
position which daughters of this tribe take 
has aright to contest 
these alienations. 


Now we are quite upable to find any proof 
on the record that among Dhillon Jats of the 
Ambala District a married daughter succeeds 
in preference to collaterals beyond the 4th 
or 5th degree. Still less that stich daughters 
have a right to contest any alienations. That 


_the right to succeed carries with it in all 


cases the right to control is, in our opinion, 


too broad a proposition, and we do not think 
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it is sufficient for the plaintiff to say that 
since the succession has come down to her 
she must necessarily be regarded as having 
the right to contest alienations. 


A good deal of the evidence on the record - 


seems to us quite irrelevant, and a good deal 
we regard as inadmissible. We can place 
no reliance on the evidence of witnesses 
summoned from Lahore, Ferozepore, Ludhiana 
and Faridkot State, for it by no means 
followa that Dhillon Jats have the same 
custom throughout the Punjab generally. The 
question is what is the custom of Dhillon Jats 
in the Ambala District. In order to decide 
this question it seems to us useless to look at 
the custom of other tribes, s.g, Rajputs, so 
such cases as Abdul Karim v. Sahib Jan 
(1) and Surjan Singh v. Kharak Singh 


(2) are in our opinion of no help to. 


us. The learned District Judge has even 
quoted extracts from the Customary Law 
af the Moga, Zira and Ferorepore Tahsils. 
All this extraneons matter must be put aside 
and we must consider what is the custom 
of Dhillon Jats of the Ambala District, 

. The learned District Judge issued œ Com- 
mission to the Revenue Assistant Collector and 
to all the Tahsildars and Naib Tahsildars and 
also to some Honorary Magistrates. Now an 
inquiry of this sort is all very well when one 
is compiling a Code of Customary Law (though 
even then the value of the replies must depend 
toa great extenton how far they are mere 
opinions or are supported by specific in- 
stances), but ina judicial proceeding we 
cannot admit that the replies sent in by the 
Commissioners are admissible in evidence. 
The Commissioners apparently did their 
work in the abeence of the parties and 
without giving the parties notice of datey 
and places which would enable the parties 
to attend the inquiry and cross-examine 
witnesses, and apparently the various Com- 
missions were all proceeding contemporane- 
ously, so that itis dificult to say how far 
any party could have attended all the inquiries 
even had due notices gf dates and plhces been 
given. . y 

Now the Customary Lew of the Ambala 
District (mide page 18) states that in most 
tribes the custom is for collaterals descended 
from the great-grest-grandfather to exclude 
the daughter from inheritances. But we 


read that “Jats and ‘Gujars are strongly 
(1) 5 P. R. 1908; 09. P. L. B 1908 
(2) 06 P. R. 1008; 79 P. W. R. 1908. 
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inclined to go still further and to say that 
danghters never succeed, the land going to 
the proprietors of the patti rather than the 
daughter, but this is doubtful as an actual 
custom, though correct as to the feeling of the 
people.” 

Having regard to what is~ stated in the 
Customary Law and to the complete absence 
on the record of any instances among Jats 
of a daughter having excluded even 
distant collaterals, we are unable to agree 
at present with the District Judge’s finding 
that daughters come in after collaterals of 
the 4th or Sth degree, and since there are 
on the record no instances of a daughter 
having contested an alienation by a mother, 
step-mother or grandmother, we are at 
present quite unable to hold that the 
plaintiff, who has not as yot shewn that she 
has any right even to succeed except by 
reason of tbe absence of all male colate- 
rals, has proved her right to contest these 
alienations. But we see thet the onus of 
the issue as re locus etandi was placed 
on the defendants and plaintiffs Counsel 
urges that if the onus is to be changed, his 
client should be given an opportunity of 
bringing further evidence to prove her 
rights. We think this request must be 
allowed. It is impossible to say what 
further evidence may be forthcoming. 
Plaintiff was represented by Counsel in 
the lower Court, snd Counsel, seeing 
that the burden of proof was placed 
on the defendanta and that defendants 
produced no evidence on the point, may 
well have contented themselves with putting 
ina slight amount of more or less formal 
evidence. s 


We remand these two cases for further 
inquiry on the following issue: 

Among Dhillon Jats of the Ambala District 
has a married datghter, on succeeding fo 
her father’s estate, a right to contest alienations 
affected by her mother or step-moti.cr ? 

(We omit the grandmother as none 
of the alienations.in question in these two 
appeals was effected by the grandmother.) 

The onus of proving this issue lies on the 
plaintiff. Defendants will of course be al- 
lowed to produce evidence in rebuttal. 

The inquiry will be confined to the Ambala 
District. Instances of the northern part of 
the district, especially the Kherar Tahsil, 
will be of special value. Any evidence 
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tending io show what place daughters take 
in the line of heirs, as rogards succession 
to ancestral property, will be relevant, but 
such instances should be carefully examined, 
aud it should be noted in each case how 
distantly related was the collateral who was 
excluded by (or who excluded) the daughter, 
and also whether the property was ancestral 
qua the collateral, and whether the daughter's 
succession was due to any special family 
arrangement (s.g, owing to the daughter 
having married one of the 
Instances relating to unmarried daughters 
will be of no value, unlesa it be shewn that 
the daughter’s succession was to more than 
the usual right of an unmarried daughter to 
hold the estato for hor maintenance until 
her marriage. 

In computing degrees of relationship the 
calculation shduld be from the last male 
owner to the common ancestor, both included ; 


it is immaterial to congider how many degrees | 


distant the collateral is from the common 
ancestor. 
Return to be made in four months. 
Case remanded. 


ALLAHABAD HIGH COURT. 
Execution Seconp Orvin APPrAL No. 1298 
or 1918. 

May 18, 1914. 

Present:—Mr. Justice Tudball and 
Mr. Justice Piggott. 
MAHOMED HUSSAIN—Dkrcree-HOLDER— 
APPELLANT 
versus 
BNAYAT HUSSAIN AND ANOTEHR— 
JUDGMBNT-DBBTORS— RESPONDENTS. 

Rerecution—Apphoation agaist miring person, vali- 
duty of—Lunutaton.- 

Axi application for execution made against a judg- 
ment-debtor whose whereabouts are not known, is 
not invalid and is sfficient to savo limitation 


Execution second appeal from the decision 
of the first Additional Judge of Aligarh, dated 
‘July 2, 1913. 

Mr. Shaji-usaman, for the Appellant. 

The Hon’ble Dr. Taj Bahadar Sapru, for 
the Respondents. 

JUDGMENT.—This is a second appeal 
arising out of execution proceedings. The 
decree-holder, Mahmood Hussain, on April 5, 
1909, obtained a preliminary «decree for sale 
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against five persons These five persons were 
Ewaz Hussain, Inayot Huasian, Farzand 
Hussain, Hadi Hussain and Muhammad 
Hussian. The mortgage-deed, the basis 
of his claim, had been executed by Ewns 
Hussain alone. The suit originally was 
instituted against him alone, but apparently 
as his whereabonts could not be traced and 
as the other four persons were actually 
holding possession of the property and more- 
over were his heirs the decree-holder mado 
them parties to the suit, and his claim was 
decreed er parte as against Kwaz Hussain and 
on contest ns against tho other four defend- 
ants. On December 18th, 1909, final decree 
for sale was passed, On Jannary'14th, 1910, 
s.6., within one yedr of the final decree, the 
decres-holder applied for execution of his 
decree and in the necessary column ho entered 
allthe names of the judgmont-debtors and he 
asked to have his decree executed as against 
Ewaz Hussain. For some reason, which 
we are unable to understand, the Court 
directed notice to issue to Ewas Hussain. 
That was returned by the serving officer 
with a report to the effect that Ewaz Husasin 
refused to accept service. Part of. the pro- 
perty was put up to auction, sold, and pur- 
chased by the decree-holder. Thereupon 
some of the other judgment-debtora filed 
objections to the sale and asked to have 
it set aside. Their application was first 
rejected, but on appeal the learned District 
Judge accepted the application and set aside 
the sale on the ground that the notice of the’ 
application for execution had not been 
given to the appellants before him. On 
January lOth, 1913, the present applica- 
tion for execution was made and that applica- 
tion has been rejected by both the Courts 
below on the ground that itis barred by 
limitation. Both the Courta have held that 
the application of January 14th, 1910, t.e., 
the first application for execution as against 
Ewaz Hussain, was not an application made 
in accordance with law and, therefore, did 

not operate to save thg bar of limitation and f 
as the present application has been made 
more than three years from the date of the 
final decree, it is barred by limitation. 

The two grounds on which the Courts below 
have como to this conclnsion are, first of 
all, that the appleation of January 14th 
1910 was not in accordance with law in 
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that it had been made against a man who 
was missing at the date of the application 
- and, secondly, they have held that it is res 
judicata between the parties, that the first 
application for execution was not in accord- 
ance with law by reason of the decision of 
tho District Judge mentioned above in that 
he set aside the sale of the property. The 
Courts below have not fonnd that Ewas 
Hussain was dead on January 14th, 1910. 
They have come to the conclusion that he 
has been miasing from a large number of 
years; but there is no evidence on the record 
to show thathe is dead or that he was 
dead on the date ofthe former application. 
Our attention has been called to a decision 
of this Court in which it has been held that 
an application for execution made as against 
a deceased person is not an application in 
accordance with law. It is argued that 
an application for execution made 
against s man whose whereabouts are 
unknown is equally bed in law. With 
this argument we find it impossible to 
agree. Until a judgment-debtor is dead it 
ig impossible to bring upon the record his 
heirs. The bare fact thata man’s where- 
abouts are. not known is not sufficient to 
deprive the decree-holder of the frnite 
of his decree and we know of nothing 
in law which would make an application 
for execution as against him an invalid ap- 
plication. With regard to the plea of res 
judicata an examination ofthe District Judge’s 
judgment will show that he nowhere 
held as between the parties that the application 
of January 14,1910, was notin accordance 
with law. The basis of this judgment setting 
aside the sale was the fact that no notice 
was issued to the appellant before him. The 
point is clearly not res judicata between the 
parties. In view also of the first portion ot 
explanation No. II attached to Article 182 of 
the Limitation Act, the decree having been a 
joint one against Ewas Hussain and the other 
judgment-debtors, the application of January 
14th, 1910, wasa good application and was 
made in accordance with law. The present 
application is made within three years of that 
dats and is, therefore, not barred by lirtitation. 
We allow the appeal, set aside the orders of 
“the Court’s below and remand the case throvgh 
the lower Appellate Court to the first Oourt 
with directions to restore the case to its 


original number and to proceed to dispose gf 


it according to law. The appellants will 
have their costa in this Oourt and in the 
Oourts below. 

> Appeal allowed; Oase remanded. ` 


MADRAS HIGH COURT. 
BucOKD -OIvIL Arrear No. 1667 or 1912. 
April 29, 1914. 
Present:—Mr. Justice Wallis and 
_' Mr. Justice Oldfield. 
DEVAGUPTAPU KAMESWARAMMA— 
Durewpant No. 4— APPELLANT 


versus 
VADADDI VENKATASUBBA RAOQ— 
PLAINTIFFS AND OTHERS— DEFENDANTS 
—RBwsPpoxDEyts. 

Civil Procedure Code (Act XIV of 1882), ss. 258, 
588, 610—Oimtl Procedure Oods (Act F of 1908), se. 50, 
62 Hindu 
father—Partition between 
against property tw hands of son—Linbility of son to 
pay tt. 

The provision contained in section 253 af the Code 
of Civil Procedure, 1882, as to enforcement of the 
decree against a surety, applies also to appellate decrees 
and the restitution of money paid to a surety can bo 
ordered undor section 588 of the Oode. 4 

Thirumaku y. Ramayyar, 18 M. 1, followed. 

Chattikulam Venkitachala .Reddir v. 

Kumara Venkuachalla Reddear, 28 M. 877. 

A eon is liable for the surety debt of his father 
only if they lived as mombors of a joint 
Hindu family, but H there was a tion even if 
made after tho date of the order passed against the 
father as surety the property obtained by the son on 

auch partition cannot be proceeded against to enforce 
such hability. ” 

Ramachaadra Radayachi v. Kondayya Chetti, 24 M. 
535, 

An order for restitution is tantamount to a decreas. 

Lakshewana OChattiar v. Govindarajalw Naidu, R 


@ Ind. Oas. 181; (1010) M.W N. 565,8 M LLJ 340; Ratha 


Nadu v. Aiyanaohaiiar, 4H L. T. 277; 18M L. J. 
590, followed. 

Jagabhai Lalubhat v. Bhukandas Jugjivandas, 11 B. 
87; Doendyal v. Jugdesp Narain Singh,4 I A. 247 
(P. 0.); 3 0.198; 1 C. L. B. 49; Suroj Bunsi Koer v., 
Sheo Persad Smgh, 5 O. 148 (P O.); 40. L. R. 228; 6 
L A 88 Nanomi Babnasm v. Modhun Mohun, 13 O. 21 
(P. 0.);18I A. 1, Gormd v. 8 akharam, 28 B. 383; 
6 Bom. L. R. 344, distin ed. 

The property obtained by son on partition with his 
father cannot be said to be “nssots” of the father in 
the hands of the son within tho moaning of sections 50 
and 52 of the Code of Civil Procedure, 1906, vo long as 
the fathor is living. 


Second appeal against the decree of the 
Temporary Subordinate Judge of Rajah- 
mundhr in Appeal Buit No. 42 of 1912, 
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pteferred against that of the Digtrict 
Munsif of Peddapur in Original Suit No. 
285 of 1908. 


Mr, A, Krishnasams Aiyer, tor the Appel- 
lant. : 

The Hon’ble Mr. B. N. Sarma, for the 
Respondents. i 

This appeal coming on for hearing on 21st 
and the 22nd April 1914 and having stood 
over for consideration till this day, the 
Court delivered the following : 


JUDGMENT. 


. Waris, J—In this case the present 2nd 
defendant obtained a decree for maintenance 
against the 8rd defendant and recovered in 
execution Re. 637, which she was allowed 
to draw, or giving security under section 
258, Civil Procedure Oode. The surety was 
the lst defendant, the father of the plaintiff. 
The decree was reversed by the High Court 
and the lat defendant as surety was ordered 
to pay the 3rd defendant the money which 
had been recovered from him by the 2nd 
defendant under the decree. The order 
was made under section 253, Civil Procedure 
Code, which read with section 583, Civil Pro- 
cedure Code, was applicable to security for 
the performance of appellate decrees acoord- 
ing to Thirumalai v. Ramayyar (1). This 
decision haa been questioned before us on 
the ground tbat itis inconsistent with the 
later decision in Arunachallam ~v. Arwan- 
challam (2), decided by the same Judges. 

In that case the security had been given 
pending an appeal to the Privy Counoil, and 
it was necessary to invoke the aid of section 
610, Civil Procedure Code, to render section 
253 applicable to the case. The learned 
Judges spparently were of opinion that 
it might have been invoked, but for the fact 
that in 1888 a special proviso had been 
introduced into ection 610 that in so far 
aa tho order awards costa to the respondents, 
it may be executed against a surety there- 
for to the extent to which he has rendered 
himself liable inthe same manner in which 
it may be executed against the . appellant. 
With great respect it appesrato me that 
what we have to look to is the meaning of 
sections 253 and 610 as originally enacted 


i 18 M. L 
2) 16M. 203 2 M. D, J, L 


‘in 1877. The fact that -the Legislature 


elevan years later in 1888 inserted e proviso 
in section 610 only shows the interpretation 
which the framers of the amendment were 
disposed to place upon the sections ag they 
then stood. This interpretation is nod 
authoritative, and in these circumstances- 
the addition of ‘the proviso is no reason for 
modifying the opinion which the ` Court 
would otherwise have arrived at on the 
construction of the original- sections. Even 
where a proviso of this kind is introduced 
into a section at the time of enactment, it is 
often done ez abundanti candela, and it by 
no means follows that the operation of the 
section is affested thereby. In these oir- 
cumstances I prefer to follow the earlier 
decision of the learned Judges in Thirumalat 
v. Ramayyar (1) which has been cited with 
approval in Ohsttikulam Venkttachala Reddyar ` 
v. Ohsthikulam Kumara Venkyiaokala Reddtar 
(8), more especially as this interpretation 
of the sections has been -adopted in the 
express provisions of the present Code. 
I am, therefore, of opinion that the order was 
rightly made against the let defendant. 
This order the 3rd defendant executed against 
property, which fell to the plaintiff ata 
partition between himaelf and his father, 
the first defendant, after the date of the order 
against the father. The plaintiff objected 
that the properties were not liable to attach- 
ment, and on the rejection of his claim filed 
the present suit to establish his right. The 
defence in the lower Oourt was that the 
partition was collusive and inoperative, but 
the lower Courts rejected this contention and 
gave the plaintiff a decree. 

_ In second appeal the point has been taken 
that even supposing the partition to have 
been good, the present 3rd defendant is none- - 
the-leas entitled to execute the decree against 
the plaintiff to the extent of the joint 
family property whieh has come to him, the 
order equivalent to a decree which he obtained 
against the plaintiff's father before the 
partition. The order under section 253 may, 
I think, be considered a4 equivalent to a 
decrés against the father, and it appears 
to be now settled in this Court that & surety- 
ship liability, such as this, is one which 
a Hindu is under a pious” obligation to 


(8) 28 Mf. 87. 
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discharge. I think it is also clear that 
plaintiff as a Hindu son is liable for the 
debt to the extent of the joint family pro- 
perty which came to his hands at partition: 
Ramachandra Radayacht v. Kondayya Ohetis 
(4). The only question then is, is a decree 
for such a debt obtained against the father 
before partition ezsecidable after partition 
against the son and the joint family property 
allotied to him? In Krishnasams Konan v. 
Ramasamé Ayyar (5), where the father had 
contracted the debt before partition anda 
suit had been brought and n decree parsed 
against him after partition, it was held that 
the decree could not be executed against 
the properties which had fallen to the son 
in partition, because the principle upon 
which the son cannot object to ancestral 
property being seized in execution for an 
unsecured personal debt of the father is 
that the father, under the Hindu Law, is 
entitled to sell on account of such debt the 
whole of the ancestral estate. This neces- 
sarily implies that at the time tho property 
is attached it remains the. undivided pro- 
perty of the father and the son. “The same 
view has been taken under very similar 
circumstances by Miller and Krishnaswamy 
Iyer, JJ., in Lakshmana Ohethar v. Govinda- 
rajalu Naidu (6), see also Rathna Naidu v. 
Anjanacharior (7). Ib in sought tn dis. 
tinguish these cases on the ground that 
the order equivalent: to a decree was made 
against the father in this case before the 
date of partition, but this circumstance doos 
not appear to make any difference asat the 
date of execution the property now in ques- 
tion had ceased to be joint family property, 
and the cases referred to on the other sido, 
Jagabhas Lalubhas v. Bhukandas Jugjivandgs 
(8), Deendyal Lal v. Jugdeep Narain Singh 


(9), Suraj Bunsi Koer v. Shao Persad Singh ` 


(10°, Nanomi Babuasin v. Modhun Mohun 
(11), and Govind v. Sakharam (12), were all 
cases in which the property remained joint 


4) 24 H. 555. 

5) 22 M. 519 9 M. L."J. 197. 

6) 8 Ind. Oas 181; (1910) M. W. N. 565-8 Al. L. 
T 


< 840. 
7) 18 M. L J. 509 AM. L. T. 277, © 
8) 11 B 87. 
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and ro subject to alienation by the father 
in satisfaction of his debt. Lastly it has 
been attempted to base an argument on 
section 58 of the present Code which pro- 
vides that for the purposo of sections 50 and 
52 property in the hands of a son which 
under tho Hindu Law is liable for the pay- 
mont of tho debt of hia deceasod father in. 
respect of which a docree has been passed, 
shall bo deemod to be property of the 
deceased father which has come to the hands 
of his aon an his legal ropresentative. This 
statutory fiction, however, only appliea to 
the case of a doceased father, and we should 
not be justified in extending it to a case 
whero the father is still living or in inferring, 
eas has been suggested, that as the decree 
could under tho section be executed against 
tho property in question if the father was 
doad, it must a fortiori be executable against 
the same property when the father is alive. 
The answor ia that the Legislature has not 
made any such provision. In the result the 
second appcal fails and is dismissed with 
costs. 
< Onprtetp, J.—I concur. 
r Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Srconp Crvi Appuat No. 212 or 1912. 
February 5, 1914. 
Present:—Mr. Justice Robinson. 
TOOLA RAM—Deraxpant—AppRLLaxt 
; versus 
ABDUL GAFUR—Puarxtivr-—Resporpeyt. 

Civil Procedure Code (Act F of 1908), a 78—Two 
decrees against same —One agains him per- 
sonally and other as han—Not same judgment- 
debtor—Section 73 taappheable—Beeral judgment- 
debtors—Some common in more than one decree 
—Rateahle distribution aocordyg to their wnterest. 

Section 78 of the Code of Civil Procedure (Act V of 
1908) cannot bə Invoked unloss the judgmont-debtor 
occupies the same character in each decree. 

Where thore is a deareo against a judgmont-debtor 
personally and another against him as heir, he is not the 
same judgment-debtor in the two decrees within the 
meaning of soction 78. 

Where there are several defendants in one decree 
and only some of them in another, rateable distribu- 
tion may bo allowed so far as the interests of those 
tn both decrees aro concerned, è : 


s 
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Appeal -against the judgment and decree 
of the District Judge, Toungoo, in Appeal 
No. 58 of 1912 confirming the decres- but 
reversing the judgment of the’ Townshi 
Court in a suit brought under section 73 (2 
of the Civil Procedure Code. 

Mr. A. O. Dhar, for the Appellant. 

Mr. K. B. Banerys, for the Respondent. 

JUDGMENT .—Appellantobtained a decree 
against one Butchia on 29th November 1911 
and in execution attached and sold, on 28th 
January 1912, certain property: part of the 
purchase price was paid that day and the 
balance on the 9th February 1912. < 

Respondent on 24th November 1912 
obtained a decree against Kaja Mahomed and 
Butchia for a debt due by Butchin’s deceased 


` wife for which Kaja Mahomed had been 


surety. The decree was transferred to the 
same Oourt as thatin which the property 
had been sold and respondent applied fora 
rateable distribution under section 78, Civil 
Procedure ‘Code. It is now admitted that 
all the purchase-money not having been paid 
in, he was in time. 

The sole remaining question argued was 
whether Butchia was the same judgment- 
debtor in both decrees. Mr. Dhar argues that 
in respondent’s decree he was merely legal 
representative of his deceased wife. 

Respondent’s suit was brought after the 
woman’s death and the plaint describes the 
defendants as Kaja Mahomedand Butchia. 
The decree is against Butchia and he is not 
decribed as legal representative. Mr. Dhar 
relies on Bhola Nath v. Magbul-un-nessa (1). 
In this case a Mahomedan widow obtained a 


‘decree for her dower against the heir of her 


deceased husband and a creditor of -the heir 
also obtained a decree against him. The 
creditor was held not entitled to the benefit 
of the provision of section 295, now section 
73. “The decree obtained by the Respond- 
ent isa, decree against Yakub Hossain, às 
representative of her deceased husband whilst 
the decree obtained by the Appellant is 
against Yakub Hussain in his personal 
capacity.” 

In Govind Abagt Jakhads v. Mohoniray Vina- 


yak Jakhads (2) Mohoniraj obtained a docroe 
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against Bhau Babaji who died shortly after. - 
His son Kashinath was placed on the record 
as his legal representative and the property 
of deceased brought to ` gale. Meantime 
Govind Abaji obtained a decree against 
Kashinath as representative of Bhan Babaji 
and applied to be allowed to share rateably, 
The application was refused as the judgment- 
debtors were not the same. 

Where there are several defendants. in one 
decree and only some of them in another, 
rateable distribution has been allowed so far 
as tho interests of those in both decreas are 
concerned, 

In the present case decrees are both agai 
Butchia, but in the one it is Rie ice 
personally and inthe other it isas heir to 
his wife. It is the converse of the Allehabad 
case, but the authorities are all at one that 
the provisions of section 78 cannot be invoked 
unless the judgment-debtor occupies the same 
character in each decree. 

This being so, Butchia is not the same 
judgment-debtor in the two decrees within 
the meaning of sbction 73. - 

I allow the appeal and dismi inti 
suit with costs in all Courts. GN 


Appeal dismissed, 


oR 


PUNJAB CHIEF COURT. 

Sgcono Arpaat No. 1321 or 1911. 
February 25, 1914. 
Present:— Mr. Justice Jolustone and 
Mr. Justice Shah Din. 

- MILKHI AND OTHER8—PLAINTIFFS—. 
APPELLANTS 
versus 

RAM DAS AND uraeks—Derenpanty— 
ER AET ReronuENTa. 
om. lon — Guocess! 
natural family—Bain Jata of Wah "ahnt 
Hoshim pur District-~Busden of proof—Ruvwa)-i-am, 
entry in— Weight in absence of instances, , 
Among Bain Jats of Garkahankar Tahsil of the 


Howhiarpor District an adopted © succeed’ 
in his natural family. ý A r Pa AARE 
Though nn oniry of custom in a Remaja 

tho mmo ovidontinl valno as an ontry aa ie 
IFajib-wl-ars and is of little or no valuo unless ap 
portod by istanoos, yet circumstances altor ongoa ard 
a record of custom ın which tho custom of ong part 
of a district is curefully differontiatod from that of 
the rest of tho district has somo weight, 
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Second appeal from the decree of the 
Divisional Judge of the Ludhiana Division, 
dated the 14th of June 1911, affirming 
that of the Munsif, Ist class, Hoshiarpur, 
dated the 19th of January 1910, dig- 
missing the claim 


Mr. Duni Ohend, for the Appellants. 
Mr. Nand Lal, for the Respondents. 


JUODGMENT.—Dewa, defendant-respon- 
dent, having died, a Judge in Chambers 

ted the spplication of the appellants 
frat the names of Hulasa and Ram Das, 
his sons, should be substituted for his, 
making the order as usual subject to all 
just exceptions. Mr. Nand Lal objects that 
the application was too late. It stated that 
Dewa had died four months previously and, 
though Mr. Nand Lal says he is instruoted 
that Dewa died three years ago, in Phagan 
Sambat 1967, he admita he has no evidence 
to offer on the point and has not supported 
his instructions by affidavit. Now Hulasa 
has died. He and Ram Das were both 
minors when ‘impleaded and Hulasa’s heir 
is Ram Das. In these circumstances, we 
simply direct that Ram Das, who is already 
on the record, be considered Hulasa’s repre- 
sentative and we overrule Mr. Nand Lal's 
objections. 

The sole question in this cage, which was 
admitted under section 70 (1) (b), Punjab 
Courts Act, as it stood’ before amendment 
by Punjab Act I of 1912, is whether among 
the Bain Jats of Tahsil Garhshankar, 
District Hoshiarpur, ẹ man who has been 
“adopted,” under custom, into another family 
retains his right of succession to property in 
his natural family or not. , 

The first Court answered this guestion in 
the affirmative, laying the onus on plaintiffs, 
the heirs who wished to exclude defendant 
No. 1, Dewa, the adoptee in question, and so 
dismissed the suit, which was for a declara- 
tion that defendant Dewa was not entitled 
to participate in the gstate left by Jawahir, 
deceased ancestor of plaintiffs and Dewa. 


The learned Divisional Judge, Mr. Ellis, 
thought, and with some reason, that the first 
Court had dealt rather summarily with a 
rather important question, and so made a 
remand for further inguiry. Lala Ram 
Ohand, Local Commissioner, made a careful 


a 
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inquiry and wrote a good report. After exa- 
mining many witnesses and carefully weigh- 
ing the evidence and the instances forthcom- 
ing on’ the one side and the other, Lala 
Ram Chand expressed the apinion that 
among thess people a man “adopted” into 
another family by customary appointment as 
heir loses allright to inheritance in his 
natural family. 

This report was duly forwarded, with ap- 
proval, to the lower Appellate Court, which 
seems to have been impressed by it and to 
have been inclined to agree in it, but which 
deemed itself bound by a judgment of the 
Chief Court in Civil Appeal 865 of 1908, de- 
cided on 12th December 1908. We have 
seen that judgment. In it it was noted that, 
on the principle laid down-in Rukan 


. Din v. Musammat Mariam (1), the general 


rule was that appointment under custom as 
an heir did not deprive the appointed one of 
his ordinary rights of succession in his natu-. 
ral family, and that on the record there was 
no sufficient evidence to rebut this presump- 
tion. The case was one of Hoshiarpur Dis- 
trict. Mr. Duni Ohand, for appellants, how- 
ever, urges that this ruling does not neces- 
sarily conclude the matter; that it ia open to 
his clients to try to prove that among the 
Basn Jats of Tabsil Garhshankar the rule ia 
the reverse of this; and that they have suc- 
ceeded in rebutting’any presumption there 
may be arising out of the rulings of this 
Court on the general question and out of the 
specific ruling in Oivil Appeal 865 of 1903 
just noticed. We find ourselves unable to 
resist these propositions. The judgment under 
consideration proceeded upon the absence sn: 
that case of sufficient evidence to rebut a re- 
buttable presumption; and such a judgment 
cannot prevent another person, no party to 


< it, from striving to obtain a contrary verdict. 


And, after carefully examining all the data 
on the record, we think that the custom 
among this tribe of Jats of Tahsil Garhshan- 
kar is against succession by an adopted son 
in his natural family. The learned Divi- 
gional Judge’s analysis of the instances given 
“on both sides is fair and judicious, and it 
brings out results vary much in favour of the 
plaintiffs. To it we have to add the entry in 


D) 68 P. B. 1898. © . 
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the Itiwaj-s-am in connection with this 
matter; for Tahsil Garbshankar it is ex- 
pressly noted that the adopted son does not 
inherit in his natural family from his father, 
even if he was an only son,- while for the 
reat of the district this holds good only if 
the adopted son left behind him a brother or 
brothers in his natural family, the rule be- 
ing that, if he did not and was an only son, 
he would succeed in preference to mare col- 
laterals. Now it is true, as laid. down in 
many rulings, that an entry of custom ina 
Riwaj-i-am has not the same evidential value 
as an entry ina village Waysb-ul-arzs and is 
of little or no value unless supported by in- 
stances; but circumstances alter cases, and 
we think thata record of custom like this, in 
which the custom of one part of a district is 
carefully differentiated from that of the rest 
of the district, deserves some attention and 
has ‘some weight. Nor do we think that, be- 
cause Dewa aforesaid was, in Civil Appeal No. 
1415 of 1896 of this Court, refused collateral 
quocession in his adoptive family, plaintiffs, 
in their present contest with him and his des- 
cendants, are affected adversely. Plaintiffs 
were no parties to that suit, and it would be 
unfair to hold them prejudiced by it. 


-Common sense and the Rewaj--am entry 
aforesaid shew that there i js more “to be said 
for the claim of a man “adopted” into an- 
other family to inherit in his natural family 
when he was an only son or descendant of 
the last male owner than when he was not 
the only son or descendant. Here Dewa was 
no doubt the son of Dittu -and plaintiffs are 
Dittu’s collaterals, but this must not blind 
us to the fact that Dittu predeceased his 


~ father Jawahir, the common ancestor of the 


plaintiffs and Dewa, and that the property 
in suit is the estate of Jawahir and not of 
_ Ditto. This case, therefore, is really not 
one ofa contest between an only son and 


collaterala, but between a grandson and other ` 


descendants of the last male owner. In these 
circumstances the evidence on the record 
seems to us very strongly in fayour of the 
plaintiffs. -We hold that in this Bain tribe 
of Tahsil Garhshankar a man, being a male 


lineal descendant of the last male owner. 


and haying been appointed- heir under cuas- 
tomary rules to a man of another family, 
does not ‘inherit along with other descendants 
of that male owner. 
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Plaintiffs also relied upon a Will of Jawahir 
which it is said disinherited Dittn and Dewa; 
but onthe above finding we need not go 
into this. 

Appeal assented. and plaintifs snit decreed 
with costs throughont. 

Sonia accepted. 





LOWER BURMA CHIEF COURT. 
CIVIL MISOELLAMNMOUS APPEAL No. 109 
or 19138, 

January 27, 1914. 

Present:—Sir Henry Hartnoll, Kt., Offg. 

Ohief Judge, and Mr. Justico Ormond. 
L. D. ATTAIDES—APPALLANT 
versus 
R. M. K. CHETTY-—Rusporpanxr. 

Ovwil Prooedw: o Code (Act F of 1908), 0. IXI, r. 89— 
Decres-holder entitled to no more than what was dus to 
him om date of payment by auotion-purchaser 

ee te dares sot aside under Order XXIL, 
rule 89, the decree-holder is anly entitled to what was 
due to him under the decree on the date of payment 
into Court by the auction purchaser. ' 


Appeal against the orders of the District 
Judge of Bassein, dated 5th April and 14th 
May 1913, ih Civil Regular No. 17 of 1911 
ordering the judgment-debtor payment of 
interest on the mortgage money and costs 
from the date of proclamation to the date of 
payment. 

Mr. Lentaigne (Junior), for the Appellant. 

Mr. Ormiston, for the Respondent. 

: JUDGMENT. 

HARTNOLL, Orra. O. J—~The defendant-ap- 
pellant is a mortgagor against whom a final ` 
order for sale in pursuance of a mortgage 
decree was passed on the 3rd August, 1912. 
On the 19th February, 1918, the sale took 
place, and the purchaser paid into Oourt 
Rs. 25 per cent. of the purchase money.. The 
balance of the purchase money was paid in 
by the 5th March. The appellant obtained 
leave to set aside the sale under Order XXI, 
rule 89, and~on the 24th March he paid 
into Oourt Re. 83,421-4-6 being the amount 
due to the plaintiff-mortgagee onthe bih 
March and Ra. 5 per cent.- on the purchase 
money for payment to the purchaser. The 
District Judge ordered him to pay interest 
on the amount due to the mortgagee not 
only up to the 5th March, but up to the 24th, 
the date the appellant paid in the 
Ra. 88,421-4-6. Tt is against that order the 


t 
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sppellant now appeals. The plaintiff mort- 
gagee was entitled to draw out the amount 
due to him under his mortgage-decree on the 
Sth March, and upon a sale being set aside 
under Order KAT, rule 89, the decree-holder 
was not entitled to more than was due to him 
under tne decree. We think, therefore, that 
the order appealed against was wrong, and set 
aside so much of the order ag directs interest 
to be paid after the 5th March to the decree- 
holder. We allow an Advocate’s fee of two 
gold mohurs to the appellant in this appeal. 
Orwoxp, J.—I concur. 
bi Order partly sel aside. 


ALLAHABAD HIGH OOURT. 
Sxoonp Cryin ApesaL No. 438 or 1918. 
May 27, 1914. 
Present:—Justice Sir George Knox, Kr. 
LACHMIN NARAIN SINGH—Desranpint 
—APPBLLANT 


PErsus 
DHONDU SINGH AXD OTHEBR#—PLAINTLYFS 


—RB8PONDRSTS. 
» Oink Procedure Code (Act Y of 1908), 4, l1— 
Ros judioata—Dumussal in default, 

Before a Court can hold that e suit or issue is ree 
judicata, it must be satisfied that that issuo was 
directly and substantially in iswue in tho former suit 
between the same partics and that tho issuo was 
hoard and finally decided by the Court in the judg- 
ment which is put forward as a bar. 


A judgment which dismisses a suit in dofault does 


not operate as res j 


Second appeal from the decision of the 
District Judge of Azamgarh, dated 23rd 
January 1913. 

Mr. Hamiltan, for the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—The plaintiffs in the Court 
of first instance are now the respondents in 
this Court. They brought a suit in a 
Revenue Court for the recovery of Rs, 587-1-9 
taking that ss being the amount of profita 
of the plaintiffy’ share in Mausa Sedhuna, 
taraf Raghu Ram, mahal Padarath Singh. 
The profits claimed were for the years 1315 
to 1318 Fasli. The defendant, now appel- 
lant, in hia written statement set ont es the 
first plea that the claim was barred by 
section 11 of the Code of Civil Procedure. In 
support of the ploa of res yudscata he has 
filed a decision dated December 12th, 1910, 
and he says that, as tho claim of the plaint- 
iffs was not proved in that suit it must be 
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held that in the present suit also their 

claim for profits was heard and tried ont,- 
found wanting and dismissed on the merits. 

The lower Appellate Court considered this 

point which was also raised before it, and 

regarding the previous case it writes as 

follows:—‘“The burden of proof with respect 

to both these issues lay on the defendant to 

judge by the wording of those issues. The 

defendant did not produce any proof and 

those issues remained undecided. The snit 

was dismi because the plaintiffs absented 

themselyes and failed to prove the amount 

of profits due to them for the years in suit.. 
The only fact, therefore, which was decided 

by the Revenue Court in that suit was that 
no profits were due to the plaintiffs for the 

years in suit (1814, 1815 and 1316 Fasli). 
The judgment cannot be taken to be an ad- 

judication on the question of the proprietary: 
title of the plaintiffs.” It, therefore, held that 
the suit under sppeal before it was not 

barred and the matter was not res judicata. 
The Lower Appellate Court dismissed the 
appeal and the defendant now comes here in 
second appeal. He again raises the plea that 
the present suit is barred by reason of the 
previous decision. Before a Court can hold 
that a snit or issue is res judicata it must 
be satisfied that that issue had been directly, 
and substantially in issue in the former suit 
between the same parties and that the issue, 
had been heard and -finally decided by the 
Court in the judgment which is put forward 
ase bar. The judgment is on the record and 
the operative part of it rans as follows:— ‘The 
case is dismissed for default. Let it be con- 
signed to the records.” 


It is apparent from the wording in which” 
the judgment is couched that the matter in 
issue was not heard and finally decided by 
that Court.. It is contended before me that" 
it ought to have been heard and finally decided 
and as the ‘case was a case which was decided: 
under Order XVII, rule 3, ofthe present Code 
of Civil, Procedure, the Oourt had no alterna- 
tive but to decide the suit and that its pro- 
nouncemsnt must be taken as a decision upon 
the merits so far as the title of the plaintiffs’ 
in the present case is concerned. In support: 
of this contention my attention was drawn to’ 
the case of Badam v. Nathu Singh (1) and also’ 


(1) 26 A. 194, A W. N. (1002), 6 e i | 
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to the cases of Stara Begum v. Tulehi Singh 
6a) and Venkatachalam v. Mahalakshmamma 
3). This last case was a case in whioh 
section 158 of Act VII of 1859 govern- 
ed the procedure of the Court and that 
section directed that in cases similar to the 
present the Oourt shall proceed ‘to a decision 
of the suit on the record notwithstanding such 
default. The law has now been altered and 
the words used in Order XVII, rule 3, are that 
the Court may notwithstanding such default 
proceed to decide the suit forthwith. | 

The cases cited from this Court are of 
little help, seeing that in both of them the 
case was remanded for the decision of the 
case under section 158 of the Oode. In the 
present case we have no remand order. We 
have only the decision as it stands. That 
decision in ne uncertain words proclaims that 
it is not a decision on the merits. The plea 
taken fails. There were other pleas set out 
in the memorandum of appeal, but they were 
not pressed. The appeal is dismissed with 

Appeal dismissed. 


R 28 À 462; A. W. N. (1901), 149. 
10 M. 272. 


agoe, 


MADRAS HIGH OOURT. 
Orm. Raviston Patrrron No. 906 or 1912. 
December 23, 1913. 
b Preseni:— Mr. Justice Miller. 
NADUVIL EDOM KELU AOHAN— 
©  Pharntiyr—Patirionse 


: versus 
AYYA PATTAR’S son VARADARAJA 
TYER—Darexpaxt—Responpant. 
Limitation Act (IX of 1908), Sch. I, Art. 116—Swit for 
ront by Jonmi against kanomdar’s asignee—Obdligations 
——Privity of estate—Contract. 
Article 116 of the Limitation Act does not apply to 
a jenm’s wait for rent against his kanomdar's assignee 
under a registered decd. i 
“The obligations ofa kaxomdar’s assignee to the 
jenmi are based on a privity of ostate crested by the 
senignment. i S: 
The effect of taking an assignment of a kanom is no 
doubt to raise by implication 4 promise by the as- 
signee to pay the rent, but this implied promise is for 
the beusfit of the kanomdar and not a promise for the 
benshit of the jenny therefore, the non-payment by 
. the asalgnee to the jemu, though it may bea breach of 
the implied promise to the kanomdar, is not a breach 
of any covenant on which the jenmi can sue, that is, 
the non-payment of the rent reserved under, the 
kanom is not a breach by the assignee of any 
contract to thé jenmi. 
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Krishnan Nambiar v. Kannan, . 21 M. 8, distin- 
guished. 


Kunhonujan v. Anjelu, 17 M, 206, followed. 
Monwa Kitheria 5 v. Subraya .Hebbara, JO 
M. 410; 17 M. L. J. 258, 2M. L. T. 363, followed. 


Petition, under seetion 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge of Palghat, 
in Small Cause Suit No. 507 of 1912. 

Mr. 0..K. Ananthakrishna Asyar, for the 
Petitioner. as 

Mr. K. V. Subramania Sastry, for the 
Respondent. 

JUDGMENT.—-The question is whether 
the jenmi is entitled, to recover six years’. 
arrears of rent from the assignee of a kanom 
or only arrears for three years. The original 
kanom is not for a term of years expressed, 
but is in writing and registered, and the 
assignmont was also, it is said, in writing 
and registered. The assignee obtained a 
decree against the jenmi for a renewal deed, 
whigh, it is stated, has not yet. been executed. 
For the petitioner it is contended that Article 
116 of the first Schedule of the Limitation 
Act is applicable because the assignee has 
impliedly contracted with the kanomdar to 
pay the rent to the jenmi and the jenms can 
sue on the contract which is for his benefit. 
Reliance is placedon Krishnan Nambtar y. 
Kannan (1) and some cases which haye ao. 
cepted the same view for the position that 
when a covenant is implied by law in a 
contract of transfer, if the deed effecting 
the transfer is registered, Article 116 of the 
Limitation Act will ‘apply to a breach of 
the implied covenant. That principle does 
not seem, to me tocome in question here, 
because I do not ‘understand the assignee to 
contract with the kanomdar forthe benefi 
of thd jenmi. The obligations of the assignee 
to the jenmi have been held in this country 


“to be based on a privity of estate created 
S 


the assignment: Kunhanujan v. “Anjalu 

and Momca Kithena Saldanha v. Subraya 
Hebbara (3). No doubt it may be said that 
the effect of taking the assignment is to 

raise by implication a promise by the assignee 

to pay the rent (18 Malsbury, paragraph- 
1183), but that is I think a promise for the 

benefit of the lessee and nota promise for. 

the benefit of the lessor. The lessee remains 

bound to pay the rent under his contract and 


B 


21M. 8. : KA 
17 H. 296. . . Awe HEE esas 38:4 
3O M. 410;17 W. L. J. 28% 8 M. LP Beg, 
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the agreement between him and the assignee 
is for his benefit and not for that of the 


lessor. The non-payment of rent to the 
lessor, though it may be a breach of an 
implied promise to the lessee, is not, 


therefore, a breach of any covenant on which 

‘the lessor can sue and consequently 
Krishnan Nambiar v. Kannan (1) is not 
applicable and article 116 of the Limitation 
Ast also is not, therefore, applicable to tho 
breach. 

. Moreover the deed of assigument is not 
exhibited in this sase and Iam unable to 
say what its contents are, but even assuming 
that it contains an expreas promise to pay 
the rent to the jenmi, Mr. Ananthakrishna 
‘Aiyar’s client could not succeed for the 
suit is not on the deed of assignment but on 
the original kanom. As regards the original 
kanom it seems clear that the non-payment 
‘of the rent reserved under the kanom is not 
a breach by the assignee of any contract with 
the lessor. 

Mr. Anabthakrishna Aiyer argued that 
the contract had in some way devolve 
upon the assignee, and it was to enable him 
-to substantiate that oontention that I 
adjourned the hearing, but he did not pursue 
that point further in his argument at the 
adjourned hearing. 

I dismiss the petition with costs. 

Petition dismissed. 





ALLAHABAD HIGH COURT. 
Seconp Crvit Apegat No. 486 or 1913. 
May 11, #914. 
Present:—Justice Sir P. O. Banerji, Kr., and 
Mr. Justice Chamier. 
SURAJBALH SINGH—Puuxtirr— ~“ 
APPELLANT 
verses = 
BIRTHOU asp ornwas—Dauranpaxts— 
RESPONDENTS. 


Hindu Law—Sals by widow with consent of nest 
pee apes aan reversioner,whether oan challenge 


ga ro á mle deot EN y a Hindu, widow 
in favour of three out of four next revarsionors with 


wien: 18 0. W. N. 74 9 Bom L. B. 60. 
L. J. 708 BILL. T. l; CAL J. 1385 LA L17. 
L. J. 005, 
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Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated Feb- 
ruary 7, 1913. 

Mr. L. M. Banerji, for the Appellant. 

Mr. Benods Bihari, for the Respondents 

JUDGMENT.—This appeal arises out of a 
mit brought by the plaintiff-appellant for a 
declaration that a sale-deed executed by a 
Hinda widow on June 14th, 1912 was not 
binding on the plaintiff as reversioner. The 
sale-deed was executed in favour of persons 
who were three out of four reversioners to the 
estate of the widow's husband and those four 
were the next reversioners. The fourth 
reversioner, Ram Bharose, assented to the 
sole. The plaintiff is a remoter reversioner. 
The sale being thus with tho consent of the 
next reversionera the case comes within the 
perview of the decision of their Lordships of 
the Privy Council'in Bajrangi Singh v. Mans- 
karnika Bakhsh Singh (1) and the plaintiff is 
not entitled ko maintain the suit. If it be 
assumed that the sale was withont considera- 
tion and wasa gift, it being a gift in favour of 
the next reversioners the transaction amount- 
ed toa surrender of the widow’s estate to 
three of the next reversioners with the 
consent of the fourth. However, we are not 
called upon to decide this point. In any 
view of the case the suit was bound to fail 
and has been rightly dismissed. We dismiss 
the appeal with costa, including fees, ih this 
Court, on the higer scale. 

: Appeal dismissed. 
P. 0.); 12 0. W. N. 74 9 Bo 


(1) 30 AL m LR 
1348; 6 C. L. J. 766,38 M. L. T. 1; 6 A L. J.1,85 I A 


1, 17 AL J. 608 


LOWER BURMA CHIEF COURT. 
Fresr Cryin Apprat No. 185 or 1911. 
January 80, 1914. 
Present:—Mr. Justice Ormond and 
Mr. Justice Parlett. 
MAHOMED EBRAHIM SAIB KHATEEB 
P LAIN TIPE — APPBLLANT 


DEreus 
MOUNG BA GYAW—Dereypvast— 


REsSPONDEKT. 

Vendor and purchaser—Purchassr knowing of mort- 
gage by vendor and his father—Not bona fide pw chaser 
fom ostensible owner—Statements wm deed only ad- 
mimong which may be rebvutied by evidence —Pliint not 
prh mitted to be amended, 
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A purchaser of land at the time of his purchase’ 
paid off the mortgage-money due under a deed exe- 
cated by the vendor and his father in respect of the 
land. The father lived in a house on the land. The 
purchaser sued for possession- 

Heid, that the purchaser was put by the deed upon 

, his inquiry as to tho interost of the father im the land 
and under the circumstances could not assume the 


position of a bona fide purchaser from the ostensible 
owner; $ 


„that tho statementa in the mortgage deed as to the 
interest of father and son would be simply admissions 
which oould be robutted by evidence; 

that the plaintiff could not bo allowed to amend 
his plaint by adding & prayer for declaration as to. his 
right of chargo upon the property to the extent of 
the mortgage-money peid by him to the mortgagee. 

Appeal against the judgment and decree 
of the District Court of Hanthawaddy in 
Civil Suit No. 52 of 1911. 

Mr. Dantra, for the Appellant. 

Mr. P.N. Qhart, for the Respondent. 


JUDGMENT. 


Oruoxn J.—The plasintiff-appellant sued 
for possession of two plots of land. He 
bought the land for Rs. 20,000 from the de- 
fendants’ son. The land stood in the son’s 
name in the Revenue Registers and the son 
had a landholder’s certificate. The defend- 
ant, who is a retired myvok, says that the 
land is his; that the son had no power to 
sell it and that he, the defendant, is in pos- 
session. 

The plaintiff employed Mr. Dhar, the con- 
yeyancer, to investigate the title. During 
that investigation Mr. Dhar perused a mort- 
gage-deed in respect of this land executed by 
the father and the son in favour of the 
Chetty whose mortgage for Rs. 10,000 was 
paid off at the time of the plaintiff’s purchase 
from the son. The plaintiff alleges that he 
went on the land and enquired from some 
Punjabis (who were tenants in certain of the 
houses) and wah satisfied that the son was 
in possession. The plaintiff did not go to 
the Thugyi to make inquiries and there can 
be no doubt that the defendant was living in 
a house on the land. The Thugyi, who is 
the Oollector of the Municipal taxes and 
income tax, gives evidence and states that the 
defendant paid the Municipal taxes and that 
he was assessed to the income tax upon 
the rents received from the houses on the 
property. The son is a clerk upon a salary 
of Rs..45. The plaintiff does not allege that 
the defendant authorised the sale and he 
‘admits that after the sale he went to the 


defendant who repudiated the sale. In my 
opinion the defendant has proved that he is 
the real owner, and the fact that. by the 
mortgage-deed which was brought to plaint- 
iffs agent’s notice in which the father is 
mentioned as being interested in the property 
the plaintif was put upon his enquiry. The 
plaintiff, therefore, cannot assume the posi- 
tion of a bona fide purchaser from the osten- 
sible owner; and he only bought the son’s 
interest in the property which was mi. Mr. 
Dantra for the appellant then contends that. 
the father is estopped by the mortgage-deed. 
from saying that the son was not an owner 
to the extent of one-half, but the statements 
in the mortgage-deed would be admissions 
which can be rebutted by evidence and the 
evidence shows that the son had no beneficial 
interest in the property. Mr. Dantra then 
contends that the father being the sole 
owner ard his mortgage (Rs. 10,000) having 
been paid off out of the purchase money, the 
plaintiff is entitled to stand in the shoes of 
the mortgagee and would be entitled to a de- 
claration that he has a charge upon the 
property to that extent, and he asks 
leave to amend the plaint by adding 
a claim for such 'a declaration. That 
would be altering the nature of the suit 
and I see no reason for allowing such an 
amendment at this stage. The suit is one 
for possession and the plaintiff would not be 
entitled to possession in the character of a 
mortgagee. If his claim to stand in the mort- 
gagee’s shoes is barred by limitation, he 
would not be entitled to have the plaint 
amended so as to include that barred claim 
and if the claim is not barred, there is 
nothing to prevent him from filing a fresh 
suit in respect of that cause of action. - 
I would dismiss this appeal with costs. 


Pasierr, J.—The appellant not only had 
indirect notice of defendant’s claim to the 
land but there ia evidence that he had direct 
notice of it, and he himself saya that he saw 
a letter whereby defendant purported to 
authorise his son to sell. It is clear that 
appellant was grossly* negligent in not 
making effective inquiry into his yendor’s 
title and that he bought no more than Tha 


.Dun had to sell. 


I agree that the evidence establishes that 
the land was defendant’s sole property. Tha 
Dun was not called as a witness and there is 
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no evidence that he had any interest what- 
ever in the land. I concur in dismissing this 


appeal with costs. 
g Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINET OBDAR No. 110 or 1913. 
December 2, 1918. 
Present:—Mr. Justice Bakewell and 
Mr. Justice Spencer. 
- Sri Rajah ROW VANKATA KUMARA 
` MAHIPATI SURYA RAO BAHADUR 
GARU, BY RIS AUTHORIZED AGANT 
M. SUBBARAYADU GARU—Dasarexpaxt— 
APPRLLARY 
corsus 
Sri Rajah RAO SUBBAYAMMA RAO 
BAHADUR GARU—P uatrtive— 


ay RESPONDERT. 
Oivil Procedure Code (Act XIV of 1882) 4, 211— 


sce, any ped meane profits “a decree did not pres- 
od for the calculation of meme profite 
by soction 211 of Civil Procedure Code, 

1882 oe anyak a applied in the execution for 
meme profits beyond the period of three years. The 
executing Oourt, while declining to give any relief 
the application as regards the psriod in excess 
three years, converted the application into e suit 


Sn the ground thata suit for the period gy nets 


would be barred and passed an order 
payment of mesne profite for that pariod. 

Hold,’ (1) that in the absence of s period for the 
Pei aa of meme profits being ikan kan 
decres must be construed as swarding 
profits for threo years from tho date'of the dearve, be. be- 
page the grant of any furthor sum would be beyond 

on of the Oourt. 

F eaf that that after the Oourt had held that the decree did 
not include mesns profita bsyond three years, there 
was no further question relating to the execution of 
the deoree which could ba determined under section 
47, Civil Procedure Coda of 1008, but as a Court 
treated ths exeoukion eapplication ae a soit and 
passed an order undar section 47, its order was a dao- 
ree and, therefore, appealabie. 

Section 47, Civil Procedure Oode, is intended to 
obviate the injustics caused to parties by mistake 
in the initiation of procesdings and enables Court 
t6 treat an application ase suitor a suit as an 
application, bat it does not enable one roceeding to 
he treated as both muit and proceeding. 


- effect from the date of application. 
,149 of the Oode clearly saya it will hays 


Appeal against the order of the Court of 
the Subordinate Judge of Cocanads, dated 
the 16th of September 1912 in Hxecntion 
Petition No. 1165 of 1912 in Original Suit 
No. 25 of 1899. 

FAOTS are olearly stated in the judg- 
ment. 

Mr. V. Ramesam, for the Appellant.— 
The date of the decree is 5th September 
1900, the deeree is for possession and 
megne profits and does not fix the 
period. The application is for mesne profits 
for five years. TheOode allows meme profite for 
three years only. The appellant is entitled 
to mesne profits for Fash 1816 only and not 
the other Fasits. The Sub-Judge -upheld 
the objection and converted the application 
into & suit under section 47. The same 
application is treated partly as an application 
for execution, and partly as a suit. Order 
XX, rule 2, defines mesne profits, and fixes 
the period of three years from. the date of 
the decree. Section 211 is the old section. 
My objections are that (1) there cannot be a 
partial conversion of sn application: for 
execution into a suit or otherwise, (2) 
theconversion is made even without caring for 
limitation. 

Uttamram v. Ktshordas (1). 

Mr. T. R. Ramachandra Atyar, for “the 
Respondent.—The reference to three years is 
only for execution. 

In order that decrees may be precise, such 
forms-of deeree are passed. 

Where the Court has no jurisdiction in 
execution the remedy is by a separate suit. 

[Seaxome, J—Until the amount is ascer- 
tained, it cannot be said whether the jurisdic- 
tion is that of the District Munsif or other 
superior Court; and jurisdiction may mean 
also territorial jurisdiction ]. 

Mr. T. R. Ramachandra Iyer.—If the Court 
cannot grant relief in execution, a separate 
suit will lie. 

Whether the olaim is barred or not I can 
institute a suit without reference to the 
Oourt. 7 

If the claim is not barred on the date 
I applied, then it is not barred. 

By payment of Court fee under section 
149 of the Code my application is not 
barred, and the order of conversion will have 
Section 


(1) 24 B. 141 Bom. L. R. 638. * 
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effect from the date on which I made the 
application. In Raja Narpat Singh v. Hangra 
Munda (2) the same point was raised 
and the Court permitted the conversion of 
the application into a suit. 3 


_ [Spawcur, J.—Section 149 appears only in 
the new Code]. 
[- Mr. T. BR. Ramachandra  Iyer.—Meore 
payment of Oourt fee under section 149 
will not save the bar; section 47 prevents 
- the conversion if it is barred by limitation for 
a suit, The period may be longer though 
for an application’ it may be shorter. 


[Semycer, J.—The power given under 
section 47 of the Oode is only discre- 
tionary]. 

Mr. T. R. Ramachandra Iyer.—-Tho old 
_ Code contained no provision, but still it was 
allowed. Section 47 gives legislative sanc- 
tion to it. Kasura Kunwar v. Prasad 
(8) is under the old Code. Section 47 
should not be narrowly construed but 
liberally. 


“The proper period is three years and no 
direction can, therefore, be made. 

(Baxawait, J.— Where the order is wrong, 
it is appealable |. 

JUDGMENT.—The decree in this case, 
dated the 5th September 1900, did not 
prescribe a period for the calculation of memme 
profits as directed by section 211 of the 
Civil Procedure Code of 1882. It has been 


held that in such a case the decree must be. 


construed as awarding mesne profita for three 
years from thedate of the decree [ Uttamram v. 
Kishordas (1), Tratlokya Nath Ray Chaudhuri 
vy. Jogendra Nath Ray(4) | because the grant of 
any further sum would be beyond the juris- 
diction of the Court; and we think that the 
same construction must be put upon this 
decree. 


The decree-holder applied in execution for 
meme profita beyond the period of three years, 


and the Subordinate Judge properly allowed . 


memeo profits only for Fasit 1316, and held 
that he could give no relief upon the applica- 
tion as regards the subsequent fasts. How- 
ever, on the ground that a suit for part of 


29 A 207 4 A. L, J. 47; A. W, N. (1907) 20. 


2) 11 Ind. Oas. 868; 16 O. L. J. 30. 
8 
| 85 Q. 1011. 
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these fasés would be barred, he converted 
the proceedings into a suit, under section 
47 of the’ Code of 1908, and passed an 
order for payment of the amount for these 
faslis. When the Court had held that this 
amount was not included in the decree, 
there was no farther question relating to 
the execution of the decree, which could be 
determined under section 47 of the Code of 
1908. The lower Court has, however, held 
that the question of payment of this amount 
fell within that section, and that it had 
jurisdiction to treat the execution applica- 
tion as & suit, and proceeded to pass an order 
under section 47 (2) of the Oode. It has 
been argued that no appeal lies from this 
order, but itis clearly passed under section 
47 and is, therefore, within section 2 (2) of 
the Code which defines 8 decree. The Court 
has determined that the question was one 
relating to the execution of the dearee, and 
that it had jurisdiction to treat the applica- 
tion as & suit, and ita order is, therefore, the 
determination of a question within the 
section. The execution application prayed 
for a relief to which the decree-holder was 
not entitled, and to that extent should have 
been dismissed, and there would have been 
thus no question relating to execution before 
the Oourt. Section 47 was intended to obviate 
the injustice caused to parties by a mis- 
take inthe initiation of proceedings, and 
enables a Court to treat an application asa 
suit, or a suit as an application. It does not 


“enable one proceeding to be treated as both 


snit and application, which has been done 
in this case. The order allowing the execu- 
tion application to be filed as a plaint is set 
aside and this appeal is allowed with costa. 
Appeal allowed, 


MADRAS HIGH COURT. 
Cry Surr No. b2 or 1918. 
April 22, 1914. 
Present:—Mr. Justice Bakewell. 
KRISHNAMMA BOYEE—P active 
verius 


GOPAL ROW amp OTHERS—DAFENDANTS. 
Hinds Law--Wil—Gift to woman for life and after 
her death to her heira, esecutore, administrators und 
representativee—Limitation explained—Gift of income- 
Corpus tied wp—Talidity, 
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A testator bequenthed certain specific items of im. 
moveable proparty to two persons, their heirs, executors 
and adminstrators upon trust difecting that they and the 
survivorsof them, their heirs, executors, administrators 
and representatives shall receive the rents and profits 
thereof and pay onigoi and an allowance to the 
tostator's adopted son and pay the belanco of the 
renta and profits to his wife, 8, during her life and 
after her death to his daughter-in-law, B, during her 
life and. after -her death to her heirs, executors, 
administrators and representatives, and enjoined that 
all the said properties shall neither be sold, mortgaged 
nor in any way ahenated but shall remain for ever as 
trust property. In his codicil the testator garo power 
to trustees to sel] the immovesble property and invest 
tho and confirmed the bequest of the balance 

oresaid, The plaintiff who is the daughter of R 
and waa olive at the death of the testator now sues 
to recover the said p as her heir. 

Held, (1) that the words “hoirs, executors, administr- 
ators and representatives” do not denote the quantum 
of interest taken by any beneficiary in the property 
but describe the persons who are to enjoy the Income 
and:-they are words of purchase and not words of 
limitation; : 

(2) that the words themselves and the words “after 
her death” have a direct reference to the death of B 
and indicate that the beneficiaries are to be determm- 
ed at her death. , The words describe all the persons 
who would take her estate upon her death, testate or 
intestate, whether they are appointed by the Will or 
by the Oourt and the lest word “reprosentatives” 
inoludes the other three. The words = not describe 
a homogsnecus class 
(8) that the intention of the testator mai tie up his 
immoveable property so that only the income should 
be available and there was no disposition of the corpus 
in favour of any benoficiary and the words “heirs, 
executors, administrators and representatives’ were 
intended to create @ perpetual trust in favour of 
E's representatives and the gift is nooordingly 
void. 

Shookmoy Chandra Das vy. Morohari Dam, 110 684 
followed 


FFAOTS.—The plaintiff filed this suit for a 
declaration that she is absolutely entitled to 
the properties mentioned in the schedule to the 
plaint, that the alienations made by the lat 
defendant in favour of various other defend- 
ants are inoperative and for posseasion of the 
said properties. One Nagojee Row made 
a Will dated the 12th July 1871 and a codicil 
dated the 28rd April 1875. Various legacies 
are given by the said Wil and the teatator 
regarding the bulk pf his properties makes 
the following provisions :— 


PARAGRAPH 8 OF THR WILL. 


- “I give, devise and bequeath unto my raid 
brother-in-law Kristna Row and my grandson 
Rama Row, their executors, administrators 
and representatives (a list of properties 
follows), to hold the same unto the said 
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Kistna Row and Rama Row, their executors, 
administrators and representatives (nll the 
said properties assigned to the said Kistna 
Row and Rama Row shall neither be sold, 
mortgaged, nor in any way alienated, hat 
shall remain for everastruat property) upon 
trust that they the said Kistna Row and Rama 
Row and the survivor of them and the execu- 
tora, administrators and representatives of 
such survivor do and shall receive the rents 
and profits of the said houses, bungalow and 
the ground belonging thereto~and do and 
shall apply the said rents and profits in the 
first place in payment of all taxes and other 
charges which now are or hereafter may be, 
or become payable on account of the said 
houses, bungalow and gardens and the 
grounds belonging thereto or any of them or 
any part thereof, and of all such sums as may 
be reasonably required to be paid for the 
purpose of keeping the said housea, 
bungalow, and gardens or any of them in 
good condition “and complete repair, and in 
the next place in payment of an allowance to 
my said adopted son Doveton Balajee Row of 
seventy rupees a month, and the said trustecs 
do and shall pay the balance of the said 
renta and profits to my said wife Soondara 
Boyee during her life and after her death to 
my aforesaid daughter-in-law the said Radha 
Boyee during her life and after her death to 
her heirs, executors, administrators and 
representatives and I direct that out of the 
monies 80 payable to my said wife Soondara 
Boyeo as aforesaid she shall incur the 
expenses of feeding 12 Brahmins every day 
nt Sholinghur to the extent of rupees fifty 
during her life and after her death the afore- 
said charity shall be continued by my snid 
daughter-in-law Radha Boyee during her 
life and after her death by her heirs, 


executors, administrators and representa- 
tives.” ; 

The next clause in the Will is to the 
following effect :— 


PARAGRAPH 9 or THe WILL. 


oT give, devise and bequeath the whole of 
the residue of my property, estate and affects 
after payment thereont of all my just debts 
and funeral and testameniary expenses and 
the legacies bequeathed by this my Will, and 
redemption of such mortgages as may have 
been given by me in any of my pro- 
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perty to my beloved wife, the said Soondara 
Boyee.” 

Provisions relating to the appointment 
of new trustees then follow. 

The testator in his codicil after reciting 
paragraph 8 of the Will provides that it 
‘shall be lawful for the said trustees to sell 
any of the immoveable properties and invest 
the sale-procesda in Government securities 
or any other profitable investment and “pay 
out of the interest or dividends an allowance 
of rupees seventy to my adopted son Doveton 
Balajes Row a month and the said trustees 
shall pay the balance of the said interest 
or dividends to my said wife Soondara Boyee 
during her life and after her death to my 
said daughter-in-law Radha Boyee during 
her life and after hor death to her heirs, 
executors, administrators and representatives 
and in every other respect I confirm my said 
Wil.” 

Nagojee Row died on the 30th September 
1880 leaving behind him Soondara Boyee 
his widow, Balajee Row his son, Radha 
Boyes the latter’s wife, and Gopal Row the 
first defendant and Krishna Boyee the plaint- 
iff, the son and daughter respectively of 
Balajes Row and Radha Boyee. Both Gopal 
Row and Krishna Boyee were born sub- 
sequent to the Will and codioil of Nagojee 
Row. 

Probate was obtained on the 4th March 
1831 of the said Will and codicil by Rama 
Row and Soondara Boyee. 

Krishna Row predeceased the teatator 
and Rama Row, the sole surviving trustee, 
appointed Radha ‘Boyes as trustee in his 
place by a deed dated the 12th January 
1895. 

By a deed dated the 5th Decenibsr 1895 
Radha Boyes appointed her son Gopal Row 
as trustee in her place. 

By a deed dated the 8th October 1908 
Radha Boyee conveyed to her son Gopal 
Row her interest in the estate of Nagojee 
Row. 

Soondara Boyes died on the 20th Octo- 
ber 1891, Balajes Row on.the 17th August 
1895 and Radha Boyee on the 16th May 
1910. 

The plaintiff claimed that, under pars- 
graph 8 of the Will, on the death of Radha 
Boyoe, she as her heir took the estate. 

The lst dofendant is Gopal Row, the 
2n1 and*3rd defendants sre his sons and 
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defendants Nos. 4 to 21 are the alienees 
of several items of properties from the lat 
defendant or attaching creditors of the lst 
defendant, who have attached some of the 
items of the properties. 

Defendants Nos. 4 to 21 raised yarioug 
defences :—(1)° Under paragraph 8 of the 
Will the estate taken by Radha Boyee ia 
an absolute estate. Radha Boyee haying 
conveyed the property by the deed dated 
the 8th October 1908 in favour of her 
non Gopal Row, the latter was the sole 
owner on the dates of the various alienas- 
tions, eto. (2) If the Will should be con- 
strued as conferring a life-estate on Radha 
Boyee and the remainder on the heirs of 
Radha Boyee, the bequest of the remainder 
is void being opposed to Hindu Law and 
falls into the residue or there is an intestacy 
in respect of it. 

The defendants also raised various other 
defences. 

Messrs. K. Korayana Barend 0. Balarama 
Rao, for the Plaintiff. 

Mr. V. Purushotham Iyer, for Defendants 
Nos. 2 and 3. 

Mr. V. Masilamony Pillas, for 4th Defend- 
ant. 

Mr. M. Tirunarayanachari, instructed by 
Messrs. Rencontre and Tirumalar Pelas, for 
5th Defendant. 


Messrs. Venkatasubba Rao and Radha-~ 
krishnatya, for 6th and 20th Defendants. 

Mr. K. O. Desikachariar, for 8th Defendant. 

Mr. P. Tirumalachariar, for Defendants 
Nos. 12 and 18. 

Mr. A. N. Paaa Ohariar, for 14th 
Defendant. 

Mr. M. Krishnama Dharar for 15th Defen- 
dant, 

Mr. P, Vonkataramana Rao, for Mr. O. P. 
Ramaswamy Iyer, for Defendants 'Nos. 16 
and 17. | 

Mr. P. Dorasawmy Iyengar, for Defendants 
Nos. 18, 19 and.21, 


Mr. K. Narayana Rao, for the Plaintiff— 
English rules of cdhgtraction ought not to 
bs applied to Hindu Wills. Under the Hindu 
Lay women do nob take estates of inherit- 
ance. The words heirs, executors, admini- 
ptratora and representatives” are words of 
purchase and not words of limitation, 
and Radhabhai took only a life-estate. The 
restraint which the Hindu Law imposes in 
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rogard to the validity of a gift is that 
the limitation should not be in favour of 
a person not born at the death of the 
testator and the person who is to take 
the ultimate remainder need not be speci- 
fied but he must only be existent. The 
plaintiff was alive at the death of the 
testator ahd can take. ‘Heirs’ form a 
class and the Court must give effect to 
the intention of the testator by giving the 
‘estate to such of the heirs as were alive 
at the death of the testator and capable 
of taking. The rule of possible events ought 
not to be applied being a peculiar rule of 
English Law. 

M. Venkatasubba Bao, for Defendante.—If 
the gift were in an English Will there 
could be no doubt that Radhabai would 
take an absolute estate, but even in Hindu 
Will the words ‘heirs, executors, admini- 
wtratora and representatives’ have been con- 
strnoed to be words of limitation and not 
of purchase in several cases. Besides here 
the Will was drawn up by an English Solicitor 
who must be presumed to have been aoquaint- 
ed with the import of the terms. If the 
words should be construed, however, as 
creating an independent devise in favour 
‘of heirs eto., the limitation is clearly void 
under the Hindu Law as infringing the 
unborn person rule. In gonstruing such a 
gift possible and not actnal” events should 
be considered. It is nota principle peculiar 
to English Law but a rule of universal 
jurisprudence. The words ‘heirs’ etc., do 
not forma class. To find out the intention 
of the testator you must give every word 
effect. If he had appointed executors, would 
heirs take or executorsP The conjunc- 
tion used is ‘and’ and you should not read 
‘and’ as meaning ‘or’. Even if the gift is 
to be considered as a class gift, it is void. 
In construing class gifta, this principle 
ought to be borne in mind. There is a 
difference between a present gift to persons 
capable of taking, which is intended after- 
wards to enure in favour of them and let in 
others not capable of taking, and a future gift 
to a class, which may or must include both 
classes all of whom are intended to take 
at the same time. Here the class itself 
cannot be ascertained before the death of 
Radhabai. Again the gift is also void as 
there is no disposition of the corpus and 
the intention of the testator is to tie it 
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mp in perpetuity. The words used in the 
Will are clear that the property should 
ever remain trust property. The Oodicil has 
not interfered with that provision. It deals 
only with the mode of investment. 

Mr. H. A. Tirunarayanachari added that 
under section 99 of the Indian Succession 
Act, the gift is also void. 

JUDGMENT.—The plaint in this case 
recites the Will and codicil of D. Nagoji 
Row, and alleges that under the terms of 
a bequest of immoveable property, the plaint- 
if became entitled thereto upon the death 
of Radha Boyee the wife, of the testator’s 
son, D. Balaji Row, as her daughter and 
heir. The lst defendant is the son of Radha 
Boyes, and the 2nd and 3rd defendants 
are bis children, and the remaining defend- 
ants are slleged to claim different por- 
tions of the property as assignees and in- 
cumbrancers under dispositions made by the 
first defendant. Evidence has been adduced 
that the tesbator’s adopted son Balaji 
Row had been twice insolyent and 
with respect to the state of family of the 
testator. 


It appears from the wording of the Will 
and Oodioil, and it is in fact admitted by both 
parties, that these doouments were drafted by 
an English lawyer and the testator was a 
Hindu. It is obvious that the draftsman was 
nota skilled conveyancer, though he had 
access to English common forms, and he 
uses technical terms such as heirs, executors, 
administrators and representatives, with no 
clear idea as to their legal significance. The 
Will commences with be nests of specific 
legacies, which are given for the sole use 
and benefit” or as the ‘absolute property” of 
the legatees (clauses 1 to 5). Clause 6 contains 
a bequest to the testator’s wife of domestic 
articles “now in use in my dwelling-house 
for her use during her life and after her death 
to my daughter-in-law the said Radha Boyee 
for her uss during her life and after death to 
her heirs, executors, administratora and 
representatives.” 


Clause 8, upon which the plaintiff relies, 
bequeaths to two persons “their executors, 
administrators and representatives” specified 
immoveable properties, “To hold the same 
into the said Kristna Row and Rama Row, 
their executors, administrators and repre- 
sentatives, (all the said properties assigned 
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tothe said Kristna Row and Rama Row, 
shall neither be sold, mortgaged norin any 
way alienated but shall remain for ever as 
trust property) upon trust that they, the said 
Kristoa Rowand Rama Row and the sur- 
yivor of them andthe executors, adminis- 
trators and representatives of such survivor 
do” receive the renta and profits of the pro- 
perties and pay outgoings and an allowance to 
the teatator’s adopted BOD; and, then follows 
the provision now in dispute, “and the said 
trustees do and shall pay the balance of the 
Baid rents ‘and profits to my said wife Soun- 
dari Boyee during her. life and after -her 
death to my aforesaid daughter-in-law 
the said Radha Boyee during her life 
and after her death to her heirs, executors, 
administrators and representatives.” The 
clause concludes with a direction that out 
of the monies so payable the same bene- 
ficiaries, who are described in the same words, 
shall pay the expenses of feedings certain 
number of Brahmins. 


The Will contains a gift of residue to the 
testator’s wife without any express words as 
to the extent of her interest, and concludes 
with ordinary trustee clanses, including a 
power of appointment of new trustees and 
the appointment of executors. 


The Codicil is dated 28rd April 1875 and 
racites the Bequest contained in clause 8, and 
gives power to the trustees to sell the immove- 
able property and' invest the proceeds and 
repeats the Bequest of “the balance” sf the 


income in the identical words of that clause. 


The plaint alleges that the testator died in Sep- 
tember 1880, leaving his wife and daughter-in- 
law, and two grand-children, the plaintiffjand 1st 
defendant. The plaintiff claims thatsheia the 
heir of her mother Radha Boyee, and as such is 
included in the description of the beneficiaries 
who are to take after Radha Boyee’s death. 
In the first place it is to be noted that in his 
bequests of specific moveable property the 
testator states clearly that the beneficiaries 
are to take an absolute interest, brt when he 
comes to dispose of the property in his dwell- 
ing-house and gives successive interest 


therein, he nges the same words as in clause- 


8; and secondly, in clause 8, by vesting the 
property in trustees and prohibiting any dis- 
posal of the corpus otherwise than by re- 
investment, he, contemplates that the trust 
will continue and the income of the trust pro- 
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perty will be received and paid by thé 
trustees for ever. The provision for the 
maintenance of a charity by the recipients of 
the net income supporta this construction. 
Olauses 6 and 8 clearly provide ‘that the 
testator’s wife and daughter-in-law shall take 
only Hfe-interests. Jam ofopinion that the 
whole frame of the clause goes to show that 
the testator intended to tie up his immove- 
able property so that only the income should 
be available, and did not intend to dispose 
of the corpus in favour of any beneficiary [see 
Shookmoy Ohandra Das v. Monoharri Dassi(1)]. 
This being 80, the words “heirs executors, ad- 
ministrators and representatives” cannot hava 
been intended to denote the quantum of 
interest bo be taken by any beneficiary in the 
property, but to describe the persons who are 
to enjoy the income; to use the English 
phrase, they are words of purchase and not 
words of limitation. The words themselves 
and the words “after her death” havea 
direct reference to the death of Radha Boyee 
and indicate that the beneficiaries are to be 
determined at her death. The words describe — 
all the persons who could take her estate 
upon her death, testate or intestate, whether 
they are appointed by her Will or by the Court 
and the last word ‘representatives”’ includes 
the other three. The question which I have 
to determine is whether these words sufiici- 
entely indicate a class of persons of whom 
the plaintiff is alleged to be one, or only show 
the intention of the testator -that the income 
of his property should continue to be paid to 
Radha Boyee’sa gucpossors for ever and thus 
to create a perpetuity. - | 
_ The declaration of the testator which 
precedes the whole gift of the beneficial 
interest, that his immoveable properties “shall 
remain for everas trust property,” clearly 
indicates his intention to create a perpetuity; 
and the words now in question describe, as I 
have already pointed out, not a homogeneous 
class but all persons who might in any event 
succeed to Radha Boyge’s estate upon her 
death, and include those who would succeed 
upon an intestacy as well as those entitled 
under her Will. There appears to be no 
reason to read the word “and” disjunctively, 
and in fact the use of the’ general word 
representatives” appears to meto sum up 
the previous phrases descriptive of special 


(1) 110. 684 12 L A. 108 (P.0.), 
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classes of representatives, and to show that 
the testator intended to benefit all Radha 
Boyee’s successors of whatsover „description. 
If the gift were to be construed to be toa 
class, the beneficiaries would, according to 
my construction of the Will, be only entitled 
to the income of the trust property during 
their lives, and the trust would then come 
to an end, which has clearly not the testator’ 
intention. 

For these reasons I hold that the words ir 
question were intended to create a perpetun_ 
trust in favourof Radha Boyee’s reproren- 
tatives and that the gift is accordingly void 
a Ohandra Das v. Monoharri Dass: 

1)]. 
Whether the property passes under the 
, gift of residue contained in clause 9, or to the 

heir of the testator as upon an intestacy, 
need not now be determined; in either case 
the plaintiff has not made out her title 
thereto. 

Suit is dismissed with costs of 4, 5, 8, 6 
and 20, 18, 19 and 21, 16 and 17, 15, 12, and 
18 (8 sets) Counsel. 

, Buit dismissed. 


ALLAHABAD HIGH OOURT. 
Saoonp Orv Appaat No. 535 or 1913. 
May 14, 1914. 

Present: —Mr. Justice Piggott. 
SHEOBABU—P.arati¥y—APPRLLANT 


DETINI 
UDIT NARAIN AND ANOTHER—-DHFENDANTE 


—REBPONDENTS. 

Oivi Procedure Coda (Act V of 1908), Sch. II, paraa 
18, 22—Specifie Relsaf Act (I of 1877), s. 21—Agreement 
to refer to arbitration-—Suit independently of agreement, 
achether barred—Procedure to be adopted. 

A perty fo an agreement to refera dispute to 
arbitration is not debarred from bringing a regular suit 
on title. If he does bring sucha muit, the Oourt is 
bound to allow the party who pleads the ement as 
a bar, 6 reasonable opportunity of onforcing it, If that 


party takes proper steps within reasonable time, the | 


regular suit will remgin suspended while the arbitra- 
tion proceeding continues. If, on tho other hand, tho 
opposite party ni to take any steps with-n 
such time as the Oourt might prescribe, the pra- 
wumptlon would be that he also was diseatiafled’ with 
. the agreement, and the Court would hold the 
agreement to hare become dead lotter. 

Second appeal against the decision of tke 
Subordinate Judge of Allahabad, dated 
February 12, 1913, — 
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Mr. Malcomson, for the Appellant. 

Mr. Damodar Das, for the Respondents. 

JUDGMENT .—This is a socond appeal 
by a plaintiff whose suit has been diamiss- 
ed by both the Courte below, on the 
ground that he is debarred from maintaining 
it by reason of tho fact that he is bound by an 
agreemont with the defondants to allow the 
matter in dispute to be settled by arbitration. 
It is an admitted fact that an agreement to 
refer this matter to arbitration was entered 
into between the parties on the 18th‘ of 
June 1909, and that nothing had been 
done by way of qnforcing that agreement 
when the plaintiff filed the present suit 
on the llth of August 1911. The suit 
was brought independently of the agree- 
ment; that is to say, the plaintiff did not 
ask the Oourt to take notion in the direc- 
tion of constituting an arbitration tribundl 
in accordance with the agreement. He 
gave the agreement the go-by altogether, 
and brought. his suit upon his” alleged 
title. When the defendants objected on the 
ground of the agreement, one or two 
objections were taken by the plaintiff with 
respect to the same which have been 
decided against him by the Oourt below 
and need not be further considered. 

I must take it as settled that the 
agreement to refer to arbitration is valid 
and binding on the parties to the present 
suit. The question, however, remains whe- 
ther, under the law asit now stands, in 
view of the provisions of clauses 18 and 
22 of the second Schedule to the Code of 
Civil Procedure (Act V of 1908), the order 
of tho Oourta below dismissing the present 
suit was aright order for them to have 
passed. On this point the appeal must 
prevail. The case should have been dealt 
under the provisions of clause 18 aforesaid, 
which provisions, being new, have apparent- 
ly been overlooked by the Courta below. 
When the defendanta objected that 
the plaintiff was bound by an agree- 
ment to submit this dispute to arbi- 
tration, the Court had to inquire, in the 
first place, whether there was any sufficient 


-reason why the matter should not be so 


referred according to such agreement. This 
in substance appears to have been done, 
with the result that it was found that there 
was no such reason. The „Court should 
then haye inquired of the party raising the 
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objection, that is to say, of tho defendants in 
the preSent cass, whether they were, at the 
time when the suit was instituted, and still 
remained ready and willing to do all things 
necessary to bring the matter-to trial before 
thd arbitration tribunal to which the parties 
had covenanted to refer it. If satisfied on 
this point, the order to be passed should 
have been one staying the suit, so as to 
give these defendants an opportunity of 
moving the Oourt in the proper manner to 
take abtion to bring the dispute before an 
arbitration tribunal properly constituted in 
accordance with the agreement. The intention 
of the changes effected in the law by the 
enactment of clanse 18 of the second 
Schedule to the Code of Civil Procedure, 
and the repeal of a portion of section 
21 of the Specific Relief Act effected by 
clause 22 of the sams Schedule, appesra 
sufficiently clear. A plaintiff in a case like 
the present is not debarred from bringing 
a regular suit upon his title. - If he does so, 
after having agreed to refer the matter to 
arbitration, the Court is bound to allow 
the party who pleads this agreement as a 
bar to the suit what it considers a reason- 
able opportunity of enforcing the agreement. 
Tf that party takes proper steps within reason- 
able time, the regular suit will remain 
suspended while the arbitration proceedings 
continye, and if those proceedings eventuate 
in a decree of the Court, the suis would 
naturally be dismissed in the long ran 
upon a finding that the matter im issue has 
been otherwise disposed of between the 
parties. If, on the other hand, the defend- 
ants, after pleading the agreement +o 
refer to arbitration as a bar to the plaintiff's 
suit, themselves neglect to take any 
action in respect of it within such time as 
the. Court may prescribe the presumption 
will be that, thongh they were ready to 
obstruct the plaintiffs suit by pleading the 


agreement, they are nevertheless as dicsatis-- 


fied as the plaintiff himself evidently was 
with the agreement to refer to arbitration, 
and have no real desire or intention of 
getting that agreement enforced. In that 
case the Oourt will hold that the agreement 
has become a dead letter, in view of the 
fact that neither party has any desire to 
enforce it, and it will proceed with the trial 
of the suit jin the ordinary manner. I 
must, therefore, accept this appeal, set aside 


the decrees of both the Courta below and 
remand the anit to the Conrt of first 
instance, with orders to re-admit the same 
on to ita file of pending cases and to proceed 
with it in accordance with the law as above 
explained. The costs here and hitherto 
will abide the event and should be dealt 
with by the Court of first instance in what- 
ever final order it may eventually pass dis- 
posing of the suit before it. 


Appeal aox piod. 


MADRAS HIGH COURT. 
Civizt Appsat No. 80 or 1910. 
April 16, 1914. 
Presant:—Mr. Justice Wallis and 
x Mr. Justice Sadasiva Aiyar. 
VENKATAGIRI NAYANI VARU 
(pimp) AND OTHRRS—PLACNTIFES—— 
APPRLLANTS | - 
cereus a 
K. J. SUBBARAYALU NAYANI 
VARU (org) AND anoteae—Darexpants— 
RwSPONDENTS. 

Hindu La1e—Oompromise—Connderation— Parties in 
doubt about ther righis—Hino: son bound by compro- 
muse of father, 

The minor sons of a Hindu father are bound bya 
bora fide compromise of a doubtful olaim entered into 
by their father as manager of the joint family. 

Sarabju Partab Bahadur Sali v. Indarjit Partab Ba- 
hader Sahi, 27 A. 208; 2 A. L.J 720, A. W. N. (1904) 
244, Musammat Hussan Bibi v. Fasal Kadir, 4 Ind. 
Oos. 054; 106 P. W.E 10900, 180 P. L. R 1909; 
Bamdas v. Ohabudas, 7 Ind. Oas. 184 12 Bom. L, R: 
621; Kamal Kumari Dew v. Narendra Nath Mukherji, 
1 Ind. Oas. 573; BO. L. J. 10; Rai Gazindra Narain v., 
Ru Harihar Narain, 12 0, W N. 687, Maharajah oj 
Jeypore v. Jayakota Jammanadora, 11 M. L. J. 70; 
Khunm Lal v. Kunwar Gobind Krishna Narain, 10 
Ind. Oas. 477; 15 0. W. N 54,8 A L J. 552; 18 O. 
L. J. 575, 18 Bom. L. R. 427; 10 M. L. T. 25; (1911) 
Ar. W. M. 482, 21 M. L. J. 645; 38 I. A. 87; 38 AL 
856 (P. O.); Nates Iyer v. Rima Iyer, 10 Ind.” Oas. 
221; 9 M. L. T. 408; (1911) M W. N. 145, -Pralkateri 
Paikum v. Koram 14 Ind. Qas. 295; (1912) M. W. N- 
582; Run Kuber Panis v. Mugammat Ram Dasi, . 20 
Ind Oas. 44,85 A. 428,11 A.L J. 645, followed. 

Where a Hindu lady lays claims to maintennanso , 
from her husband's family, and har brother (main- 
taining the lady) agresa to forego har right in -oonsl- 
deration of her husband's relations giving up their 
rights to a sharo ine village for themasivosthore is a 
good consideration for supporting tho compromise 
even if tha lady hərself was nota party to the oom- 


promise. : 
Where the rights asserted on ong side and denied 
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on tho other were fairly considered, and s compro- 
mise was entered into, that compromise should not 
bo disturbed even if one of the parties was under a 


>’ J, 469; 81 A. 474, followed. 


Appeal against the decree of the District 
Court of North Aroot, in Original Suit No. 
4 of 1907, dated 19th October, 1909. 

Mr. L. A. Gomndaraghaca Atyar, with him 
Mr. A. Ramachandra <Atyar, for the Appel- 
lant. 

Mr. P. R. Ganapathi Atyar, for the Re- 
spondent. 


JUDGMENT. 


WaALLIS, J.—I agree with the conclusion of 
the District Judge, that there was a bona fide 
compromise of a doubtful claim entered 
into during the plaintiffs’ minority by their 
father as manager of the joint family and 
that as such itis binding on the plaintiffs. 
Hia judgment has been attacked on the 
ground that it is inconsistent with his 
finding that there was no real dispute bet- 
ween the parties as to Rangamma’s claim to 
a one-third share of the village in question. 
In Exhibit IV, the document it is sought 
to set aside, which purports to bea settle- 
ment of all matters arising with respect to 
the village, this dispute is putin the fore- 
front, although it is suggested that there 
wore other differences as well, and if there 
were no bona fide dispute in this matter, 
it would certainly go far to affect the 
binding character of the settlement. I am, 
however, satisfied on an examination of the 
evidence that s bona fide dispute existed. 
This was a village held by the plaintiffs’ 
family on mokhasa tenure from the semindar 
of Kangnndi in the North Arcot District 
and was first granted in 1807 when the 
sister of the then semindar married the 
plaintiffs’ ancestor, The claimsofthe semindar 
to resume mokhasa grants have since been 
the subject of litigation, which has gone to 
the Privy Oouncil, and until 1891 there was 
a widespread idéda that they were resumable, 
and in this very settlement the semindar 
' stipulated for certain special advantages 
in consideration of his renunciation of the 
right of resumption. There is abundant 
evidence that after the death in 1865 of 
Rukmani Ammal, the lady on whose socount 
the first grant was made, the then semndar 
purported to resume the village and that 


plaintiffa’ predecessor besonght his indulg- 
ence (Exhibit XV). The case for the 
defence is that a sottlement wae come to in 
1868 under Which each of the two descend- 
ants of the original grantee was to geta 
one-third share of the village and the 
semindar’s sister Rangamma, who was married 
to one of them, was to get the remaining one- 
third share which she transferred to the 
somindar shortly before the date of the 
settlement. Apart from the Takid’s evidenc- 
ing this arrangement, which the District 
Judge rejected wrongly, it is contended—and 
which are not now before us, there ia sufi- 
cient evidence of such an arrangement to 
justify the Court in holding that in 1891 
when the settlement, Exhibit IV, was made 
there was a bona fide dispute with regard 
to Rangamma’s claim toa one-third share 
of the village. In addition to the evidence 
of resumption in 1865, we have the admitted 
fact that the other branch of the family was 
in enjoyment of only a one-third share of 
the village and not one half. This strongly 
corroborates the evidence that there was 
such a settlement in 1868. 

As against this, we have only. the recitals 
in a later document, Exhibit VII, on which 
the District Judge relies. In this document 
it is recited that there was ao re-grant to 
Rukmani Ammal’s son in 1840 and that the 
division of the village between the two 
branches of the plaintiffs’ family in the 
proportion of one-third and two-thirds was 
effected at a partition in 1871. Exhibit VI 
is a mining lease of the village executed by 
all parties to the settlement in favour of 
Mr. Ladd,a Bombay gentleman, and others 
to whom the plaintiffs’ father had purported 
to lease the village as far back as 1886. It 
is a very lengthy document and reads as if 
it had been prepared for him’ by European 
Solicitors. The recitals about the re-grant 
of 1840 and the partition of 1871 were 
probably part of the Mokhasadar’s case againat 
the cemtndars prior to the settlement. 
Judging from the dearth of evidence regard- 
ing the allegations in the present cane, 
they were not susceptible of proof, but they 
appear to have found their way into the 
draft lease prepared on English lines by 
Mr. Ladd’s Solicitors and are contained 
in the deed as finally executed by the 
semindar in accordance with “the terms of 
the settlement itself, He had only recently 
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attained majority and there, is no evidence 
that his attention was specifically called to 
those recitals in a very lengthy document. I 
regard his having read them at all as more 
than doubtful and am not prepared to bese 
an inference that there was no bona fide settle- 
ment of a doubtful claim upon. the fact that 
the zeméndar subsequently signed Exhibit 
VII. In considering the terms of the 
settlement it should, I think, be borne in 
mind that in negotiating the terms of tho 
settlement the parties were not on & very 
unequal footing as the mokhasadar was a 
much older man than the semindar and had 
behing ,him the English lessee who had 
already spent money on the property and 
would no doubt have been prepared to spend 
money to protect the title of the lessor 
through whom he claims against unfounded 
claims on the part of the semindar. 


In cases such as this, the Court will not 
too closely weigh the consideration given on 
one side and the other. I see no reason to 
doubt that there was a bona fide coimpro- 
mise of a disputed claim. That such a 
compromise, if entered into by the plaintiffs’ 
father, is binding upon the plaintiff has not 
been contested. i 

This appeal is dismissed with costs. 

Sapastva Arrar, J.—The three plaintiffs 
are the appellants and the defendant (re- 
spondent) is the semindar of Kangnundi. 
' Shortly stated, the mit is for setting aside 
a settlement deed between plaintiffs’ father 
and the previous semindar of Kangundi 

(the defendants’ deceased elder brother), 
executed on the 15th May 1891. The 
plaintiffs’ family and the defendants’ family 
. became closely related to each other by 
the marriage of two of the ladies of the 
noble ssmindart family of the defendant 
(Rukmani Amma Gam and Rangamma 
Garu, paternal auntand niece respectively) 
with two male members of the plaintiffs’ 
family both called Venkatagiri Nayani 
Varn (father and son), the first marriage 
having . taken place so long ago as in 
1807. When a lady belonging to a rich 
semindari family is given in marrage toa 
gentleman of the same community. who 


is naturally not so well off pecuniarily as the 


family of the bride, the seméndar not infre- 
quently makes a grant of lands to the out- 
going bride pna resumable tenure, so that 


‘she might be able to. live up to her rank on 


the income of the granted lands. 

The plaint-mentioned village of Attina- 
tham was granted in 1807. to Rukmani 
Ammal, for ber maintenance and pin-money 
expenses. In 1865, Rukmani Ammal died. 
There is a dispute between the parties as 
to the facta about the possession and enjoy- 
ment of the village between 1865 and 1868 
From 1868, it ia admitted that the branch 
of the eldest son of Rukmani Ammal 
(Sadanspalli) began to enjoy 4rd share 
separately and his branch enjoyed that $ 
share till Sadanapalli’s grandson (also named 
Sadanapalli) sold that ¢rd share to the defend- 
ants elder brother in 1890 under Exhibit 
I. 

As regards the other frd share, there is 
again a dispute ag to the true state of the 
facts, the plaintiffs contending that it belonged 
from 1871 to Sadanapalli’s younger brother 
(plaintiff's grandfather), Venkatagiri Nayani 
Varu alone, the husband of the remindur’s 
sister Rangamma, whereas the defendant's 
case is that it belonged to Venkatagiri 
Nayani Varu (plaintiffs’ grandfather) and 
his first wife Rangamma in equal shares of 
4 and 4. Plaintiffs’ grandfather had 
two wives, plaintiffs’ grandmother having 
been the 2nd wife, that is, the oo-wife of . 
Rangamma the samsindar’s sister. 

The parties being in iasue as regards 
the right in the #rd share of the village, 
one contending that . it belonged to 
her husband Venkatagiri Nayani Varu 
along with his admitted $rd share, the 
parties are naturally also at issue as to 
the enjoyment of the former rd share 
(which I will call Rangammals’ frd share 
for the sake of brevity) from 1868 down- 
wards till September 1890 when Ran 
executed a conveyance, Exhibit I, to her 
nephew (the defendant’s eldest brother and 
the then semtadar). 

There can be little doubt from the evi- 
dence that owing to the claims set up to this 
drd share of the smindari (village) and 
owing tothe powerful support of her eldest 
brother and of her nephew (the Kangundi 
semindar) the plaintiffs’ father Ramasami 
and their grandfather Venkatagiri Nayani 
Varn found great difficulty (to put it most 
favourably to them) in remaining in continu- 
ed undisturbed possession of that ¢rd share 
from the date of Rukmanpi Ammal’s death 
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in 1865. 
and 18 to 30 make it abundantly clear that 
between 1865 and I868, the semindar and 
his officials treated the village as having 
been resumed by the ssmtndar on Rukmani 
Ammal’s death in 1865 and even if we take 
it that the plaintiffs’ grandfather and 


granduncle’s son were not wholly dispoasess-— 


ed of the village, the semtndur’s officials 
were able to interfere very much with the 
possession which. Rukmani’s descendants 
claimed as heirs of Rukmani Ammal. One 
letter, Exhibit 15, dated 29th January 1868, 
written by the plaintiffs’ grandfather Ven- 
katagiri Nayani Varu to the semindar need 
alone be quoted in this connection and I 
shall quote only the material portions of 
it: “To the ssnundar of Kangundi Venkata. 
giri Nayndu offers respects * * 
* œ Please issue orders indicating ese 
#4 +» + + + + By the time I went 
for (settlement of) the dispute that is going 
on between myself and Chinnagawmi (Sadan- 
‘apall’s son) * * è * * * he dooms 
to have passed along our village itself to 
Bodugur on account of some marriage 
* * + ‘You seem to have gat offended a 
I did not call over * * * * Yos- 
terday he told before the cams that 
you are-favonrably disposed, that I re- 
linguished the village yielding to you and that 
if the matters were left to them they would 
have dealt with it more profitably. * * 
+ + ‘They are influential people. I am all 
alone. .I depend on you alone for help. 
What can I do if you neglect me. * * I, 
therefore, request ‘you to take care of me 
| acoordingly.- If you neglect me I shall not 
at all stay in these parts. You should 
pay attention to this (my prayer) at least.” 
This letter is a clear admission that though, 
at first, the plaintiffs’ grandfather tried 
to resist the resumption of the village in 
1865 by the seméndar on Rukmani Ammal’s 
death he did afterwards relinguish the 
village to the semindar depending on the 
gemindar's generosity , and that the semindar 
had got possession ef the village before 1867. 
The learned District Judge seems to think 
that though Rukmani Ammal got the pro- 
perty in 1807 and though she ‘died in 
1865, she was not in possession of the 


village till her death in 1865, but that in- 


the meantime in 1849 there had been a re- 
grant of the village to her son Sadanapalh 


Exhibits 12 series, 14 series, 15` 


(father of Chinnasami) and the learned 
District Judge relies for this finding upon 
an ambiguous recital in the- indenture, 
Exhibit VOI of 1891. But that is an inden- 
ture prepared in the interests of a Bombay 
gentleman, Alfred Edward Ladd, and of his 
partners who had obtained in 1886 a lease 
of the mining rights in the whole village 
from the plaintiffs’ father alone, and I do 
not think that the recital made in that 
document of 1891 in order to confirm as 
much as possible the title of those mining 
lessees is of much value. However, as I said 
before, whether Rukmani Ammal herself 
loat her rights by a re-grant of the village 
to her son or not, there can be no doubt 
that the succeeding semindar in 1865 claimed 
and exercised the right of resuming the 
whole village and did come into possession 
before January 1868 as shown by Exhibit 
15, Iam unable to agree with the learned 
Disirict Judge that the disturbance of 
Venkatagiri’s possession did not culminate 
in his dispossession. However, in February 
1868, there was a reconciliation. As to what 
the terms of the reconciliation were there is 
again a dispute. The seminday’s (defend- 
ant’s) case is that there was a re-grant in 1868 
by a takid, 4rd being given to Venkatagir 
Nayani Varu (the younger son of Rukmani 
Ammal) and to his wife Rangammal (sister 
of the semindar) and $ to Chinnasami 
the son of the elder son of Rukmani Ammal. 
The plaintiffs’ case is that there was no 
such re-grant in 1868, but the semindar just 
withdrew his disturbance of the enjoyment 
of the whole village by Venkatagiri Nayani 
Varu and his nephew Chinnasami and 
that in a division between Venkatagiri 
Nayani Varu ond Chinnasami in 1871, 
Venkatagiri Nayani Varu got #rd without 
any participation of his wife Rangammal 
(the semindar’s sister) while Chinnasami 
got the remaining 4rd share. As to this 
partition of 1871,- there is no evidence 
except the vague recital in the indenture 
Exhibit VIL which does not give even the 
month or date of the division and talks of 


tle division as “about the year 1871.” As 
I said before, the mining lessees were 
anxious to have their title confirmed 


in all sorts of ways and hence thoy have 
recited in the deed given to them by both the 
gemindar and Ramasami the titles set 
up by both . parties indiscriminately aud 
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impartially so that whatever alato of facts may 
þe, trne, their title may be secure. The 
ssmindar (defendant), wished to rely on an 
unregistered ftakid alleged to have been 
sent in 1868 to the plaintiffs’ grandfather 
re-granting the #rd share to the plaintiffs’ 
grandfather and his wife Rangammal and 
re-granting the remaining 4rd share to Ohin- 
nasami but when that takid was attempted 
to be proved, the plaintiffs objectéd to the 
admissibility of that alleged takid as evidence 
on the ground that it was in the nature of 
a gift-deed and as it was unregistered it 
was inadmissible in evidence. Though ıt 
might be inadmissible in evidence for the 
purpose of affecting the title to the im- 
moveable property comprised in it, it seems to 
me that in this case in which the principal 
. question is whether the registered settle- 
ment-deed of 1891 was a bona fide com- 
promise of honestly contested claims or not, 
the taktd might be admitted in evidence to 
prove the existence and the honesty of the 
claim put forward on behalf of the seminiar 
and of Rangammal on the date of ‘that 
settilement-deed. However, the document 
has been rejected by tho lower Court and 
it is unnecessary to admit it in evidence 
“as, even on the materials’ before us, the 


lower Court’s decree ought to be con- 
firmed. 
The next ciroumstance to be comi- 


dered in this case is that about the 
year 1875, Venkategiri Nayani Varn died 
leaving his childless widow Rangamma 
(the semindar’s sister) and his descendanta by 
his second wife (plaintiffs’ father and 
others). As usual, no -love was lost bet- 
ween Rangamms and her co-wife’s descend- 
ants. Even during her husband’s life-time, 
her relations with the family of her 
husband who married a second wife during 
her life-time were not always cordial. 
Some time after her husband’s death in 
1875, she seems to have gone to her brother’s 
(the semindar’s) house to live with the 
samindar, From before 1886, she was mak- 
inga claim to be entitled to rd share in the 
village as granted to her when her hus- 
band’s family and the semsndar got ro- 
conciled with each other at the end of the 
disputes between them which lasted from 
1885 to 1868. That this claim made by 
her was made openly appears from Exhibit 
I, the petition of a deceased karnam 


written in his own interest in which he 
recites the fact of the resumption of this 
village by the semindars from time to time 
on more than one occasion and he men- 


tions as a well-known fact that Rangam- 


mal’s brother (the semtndar), Venkatagiri 
Nayani Varu, the father of the present 
defendant, gave rd share to Rangammal, 
$rd share to Rangammal’s husband and the 
remaining rd to Sadnapalli’s son Ohinna- 
sami. Now thisclaim of Rangammal to a 
rd share was disputed by her co-wife’s son, 
the plaintiffs’ father) who in 1886 treated 
that 4rd share also as having descended to 
him from his father and gave a mining lease 
in March 1886 to the Bombay European 
merchant and to his Mussalman partners for 
99 years. The semindar and Rangammal 
prevented the lessees from enjoying’ the 
mining rights and Rangammal even conveyed 
away his rights in 1890 to her nephew (the 
semindar). It was admitted on both aides 
that the largest profit derivable from this 
village is the profit obtainable from granting 
mining leases. Both sides, the semindar and 
Rangammal on one side and plaintiffs’ father 
Remasami and the lessees on the other side, 
were being put to great loss- from 1886 
onwards, owing to the disputes about posses- 
sion as retarda this tra share. The lessees 
naturally refused to give rent, ete., to the - 
lessor (plaintiffs’ father) as they were unable 
to work the lease. As I said before, tho 
semindar not only purchased what I have 
been calling his aunt’s (Rangammal’s) rd 
share but he also purchased Chinnasami’s 
son’s (Sadanapellis’) #rd share treating a 
document executed by Sadanapalli to the 
plaintiffs’ father as regards that $rd share as a 
frandulent voidable deed oxecuted in order 
to defeat tho ssmindar who was a docree- 
holder of Sadanapalli. Plaintiffs’ father’s 
attempt in March 1886 to give the whole 
village effectually on lease to the mining 
lessees was frustrated by the semendar. The 


< samindar in the interests of his aunt Rangam- 


mal ‘prevented the lessees, from working the 
mines and his opposition *was considerably 
strengthened by the documents he got from 
his aunt and from Sadanapalli: 


It was in this state of facts and whilo 
these disputes were going on that the settle-- 
ment-deed now sought to be set aside was 
executed between the plaintiffs’ father and 
the defendant’s elder brother, that document 
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being Exhibit 1V dated l1õth May 1891. To 
complicate the disputes, the illegitimate son 
of plaintiffs’ grandfather, one Sunnaipalli 
Nayudn, was also claiming a share in the 
village against the plaintiffs’ father. 


This settlement-deed, Exhibit IV, begins 
by reciting the quarrels between Rangarimal 
and the semindar on ono side and the 
plaintiffs’ family on the other side, recites 
the difficulties experienced in carrying on 
the gold mining work owing to these 
disputes, recites the loss sustained by both 
the parties and it recites also “inconveniences 
caused in some other manner” (probebl, 
alluding to the dispute raised by Sunnaipall) 
and then it settles the disputes between the 
parties by splitting Rangammal’s $rd share 
into two halves 1/6th and 1/6th and making 
the zenandar entitled to an 1/6th share alone 
(though he purchased a $rd from Rangamma) 
and gives the other 1/6th share to plaintiffs’ 
father, the rd admittedly belonging to 
plaintiffs’ father already bsing retained by 
him. Thus by this deed, the semindar got 
i (Sadanapalli’s $ and another 1/6) 
and the plaintiff’ father giving up his 
claim for 1/6th share, the <zemindar 
agreed to hold the plaintiffs’ father free 
from all lisbility for the maintenance 
of plaintiffs’ step-mother, Rangamma Garu 
(the semsndar’s paternal aunt and vendor), 
who was living with the semindar. It is 
this settlement-deed that the plaintiffs now 
wish to set aside (the suit having been 
brought nearly 15 years from the date of 
the deed) on the ground. that the plaintiffs’ 
father executed that deed not for a necessary 
or justifiable purpose and when the plaintiffs 
were minors. I might here add that within 
two weeks of the settlement-deed, Exhibit IV, 
plaintiffs’ father’s illegitimate brother Suu- 
naipalli executed the release-deed, Exhibit VI, 
in favour of the semindar and of the plainte 
iffe’ father and thus his claims were settled. 


Then we find about six months afterwards “ 


the semendar and plaintiffs’ father executing 
the lease-deed, Exhibit VL, in favour of the 
lessees making long recitals of the claims 
made by both the parties and the disputes 
arising outof those claims show how the disputes 
were all settled by this settlament-deed and 

“how the lessees were to pay the rents and 
premia to the two parties interested in the 
village. 


I shall quote only 3 paragraphs from this 
long indenture:— 

“Whereas the said Alfred Edward Ladd 
and the said Vellore Mohamad Kasim, Sahib . 
in his life-time and also the said Vellore 
Shaik Mohamed Sahib and Rahimatoonisa 
Begum (the lessees under_ the document of 
1886) have been prevented by the hereinbe- 
fore recited litigation in the years 1888 and 
1889 from deriving any benefit under the 
hereinbefore in part recited lease of the 13th | 
March 1886.” 

“And whereas by an agreement dated the 
11th May 1891 (agreement between plaintiffs’ 
father and the defendant’s brother) both 
the parties to the now reciting agreement. 
admitted the existence of the therein before 
mentioned shares besides the third share af the 
said Rangamma and that in consequence of 
the dispute which existed between the parties 
to the now reciting agreement as to the 
validity of the transfer by the said Rangamma 
to the said defendant’s elder brother of 
the said $rd share and as to her power to 
make such transfer the lessees under the 
said lease, were prevented from carrying on 
their operations and both parties were thereby 
put to loss and that also tm consideration of 
other inoonventences and with a view to bring - 
all disputes in connection with the said 
village to a conclusion.” 


That the father and the managing member 
of a Hindu family has a right to bind his 
minor song bya bona fide compromise of 
disputed claims is undoubted law. In 
Barabjsi Partab Bahadur Sahi v. Indarjit 
Partab Bahadur Sah (1) it was held that 
where a family dispute which might have 
led to “disastrous” litigation” was compro- 
mised by the father, the same was binding 
upon his minor sons unless it was proved 
that the father’s consent to the compromise 
was obtained by undne influence or misrepre- 
sentation, As said in Musammat Hassan 
Bibes v. Fasal Kadir (2), the law as to 
family arrangements is governed by a 
special . equity and will be enforced if 
honestly made. When the responsible 
members of a family agree’ toan arrange- 
ment which has been arrived at without 
undue advantage being taken, the minor 
sons cannot be allowed to disturb the 


o 27 A. 20% 2 A. L. J. 720; A. W. N. (1904), 244. 
2) 4 Ind. Oas. 054, 106 P. W. R. 1900; 130 P. L-R, 
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nrraugement after it had been acted upon 
for many years.” In Ramdas v. Chabildas (8) 
Ohandavarkar, O. J., and Macleod, J., held: 
n the case of a family arrangement, 
where there is a sufficient motive for it, the 
Court will not consider the quantum of 
consideration and disturb the transaction on 
the ground of inequality of the benefit, unless 
there was fraud or some other ground which 
in law vitiates it.” Under Hindu Law a son 
takes a vested interest by birth in ancestral 
estate; but if does not follow that he is 
absolutely independent of his father, where 
the two are joint and where the gon is minor. 
In family arrangements, the father repre- 
sents and has power to bind his minor sons 
in the absence of fraud or other circum- 
stances sufficient in law to vitiate the tran- 
saction. In Kamal Kumari Deut v. 
Narendra Nath Mukherji (4) it was held 
that “In cases of family arrangements the 
consideration is not the sacrifice of any right, 
but the settlement ofa disputo, and the Court 
does not in such cases consider narrowly the 
quantum of consideration. Equity leans 
towards the maintenance of family arrange- 
ments.” In Ras Gagindaxy Narain v. Rat 
Harihar Narain (5) it was decided that the 
constitution of a joint Hindu family consist- 
ing of the father and his sons is such that 
the father represents the sons without ex- 
press written authority and is considered to 
be the accredited agent of the joint family. 
“In family arrangements settling disputed 
rights and liabilities, his action as represen- 
tative of the family is binding on the de- 
pendgnt members.” In Maharajah of Jeypore 
v. Jayakota Jantmanadora (6), Subramania 
Aiyar, J., and Benson, J., held that “A bona fide 
compromise of a disputed claim entered into 
by a father is prima fans binding upon his 
sons and cannot be impugned in the absence 
„of fraud or other invalidating circumstances bf 
the kind.” In Khunni Lal v. Gobind Krishna 
Narain (7), their Lordships of the Privy 
Council quote with approval the observations 


_ of the High Oourt of the North-West Pro- 


3) 7 Ind. O 134 12 Bom. L, B. 621. 

4) 1 Ind. Oas. 573, 9 O. L, J. 19 
_ (5) 12 O: W. N. 687. 

G) 1L M. L J. 70. 

(7) 10 Ind. Oas, 477; 18 0. W. N. 545; 5 A L. J. 
552; 13 C L J 5675; 13 Bom L. R. 427, 10 H. L. T. 
25, (1911) M W. N. 432, 21 M. L, J. 645; 88 L AL 87; 
83 A. 856 (P. O.) 


vinces made in 1868 that it is the duty of the 
Court to give full effect to a family arrange- 
ment settling disputed claims. Their Lord- 
ships in that case reversed the decision of 
the Allahabad High Court and dismissed the 
suit of the plaintiffs which sought to nullify 
a family arrangement. In WNatesa Iyer v. 
Rama Iyer (8) the learned Chief Justice 
held that a compromise of doubtful claims by | 
a guardian who was not even the father 
(who had failed to make due inquiry into 
some of the facts) was binding on the minor, 
“if tho compromise was fair and prudent.” In 
Prakkateri Parkum v. Karam (9) the follow- 
ing observations occur:— 

‘It has been held in several cases that, 
where . the major members of a family, 
with full knowledge of all the facts, have 
entered into a family arrangement on behalf 
of themselves and of minors, fully represented 
by their natural guardians, such arrange- 
ment is binding on the minor members in the 
absence of fraud, though there were doubtful 
claims admitted to be valid by the guardians 
of the minors, which claims naught be held 
to be invalid, tf fought out to the end tn a 
Court of Justice.” [See also Ram Kuber 
Panda v. Ram Dasi (10) as to the effect of 
the compromise made by a father on behalf of 
his sons and grandsons |. 

In the present case, the plaintiffs’ conten-. 
tion seems to be that their father made an 
imprudent bergain in settling the dispute 
between himself and his sons on one side 
and the zemiudar and the zemtindar’s annt 
on the other side by giving up half of 
Rangammal’s 4rd share (conveyed by her to 
the zemindar) in order to get peaceable pos- 
session of the other half (1/6th share) and in 
order to avoid the delay and loss occasioned 
by the obstruction to the lessees enjoying. 
their mining rights. It is further contended 
that neither the plaintiffs’ father nor the de- 
fendant’s elder brother could have believed 
that there was any bona fide dispute ns to the 
rights of the plaintiffs’ family to the 4rd share 
alleged to have belonged to Rangammal. 
The learned District Judge has, in my opinion, 
considered the matter in too critical a spirit 
and too favourably to the plaintiffs. Ho 
thinks that the seméndar’s recognition of 


(8) 10 Ind. Cas 281, 9M. L. T. 406; (1911) M 


WON. 145. 
9) 14 Ind Oas. 208, (1912) AI. W. N. 582 
10) 20 Ind. Gas. 44; 85-A. 428, 11 A. L. J. 645 - 
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plaintiffs’ future title to his admitted $rd share 
free from all claims to resumption by the 
semindar is not an abandonment of a bona 
fde claim by the remendar but I am unable to 
see why it is not so. The plaintiffs’ family 


had lost their alleged title-deed of 1840. As 


I said in the beginning the reminders not in- 
frequently make grants to relations on 
resumable tenures and Iam unable to hold 
that the seméndar’s claim to resume the 
#rd share admittedly enjoyed by the plaintiffs’ 
branch in certain contingencies is so shadowy 
as is stated by the lower Oourt. Then it 
is said that the remindar’s undertaking to 
hold the plaintiffs’ father free from his 
liability for the maintenance of Rangammal 
was not a legal consideration for the compro- 
mise because Rangammal was nota party to 
the compromise. I am unable toagree with this 
contention also. Plaintiffs’ father was under 
a legal obligation to maintain Rangammal 
and the sam n dar undertook that obligation 
and he thereby guaranteed to secure plaintiffs’ 
family from loss through any claims made by 
Rangammal for maintenance against them 
and this is a good consideration for the com- 
promise. Again, the learned District Judge 
says that there was no bonafidedispute in res- 
pect of the claim of Rangammal to a frd share 
in the village which olaim she transferred to 
the zemindar. Here again I think the learned 
District Judge took a too narrow view of the 
matter. Having regard to the fact that the 
previous semindar in 1865 professed to re- 
‘sume the whole village on the death of 
BRukmani Ammal and succeeded in getting 
possession before 1868 and having regard to 
` the plaintiffs’ father’s and plaintiffs’ grand- 
uncle’s branches having no title-deed either 
of 1840 or 1868 to show under what definite 
title they were enjoying the lands or under 
what title the plaintiffs’ grand-father’s branch 
got the ¢rd share (plaintiffs’ father’s elder 
brother’s branch were enjoying only #rd share), 
I think the finding of the District Judge which 
practically means that neither Rangammal 
nor the then semindar could have bona fide 
believed that Rangsmmal had a right to $rd 
share, cannot be upheld. The lower Court’s 

view has been too much influenced by ita 
opinion that the takid of 1868 was inadmis- 

sible in evidence for want of registration and, 
therefore. it must be held that her claim 
was a dishonest invention. Rangammal as 
defence 8th witness proves that she made 


request to her brother to give her frd share 
of the zemindary and even supposing that 
her evidence that she was given the $rd share 
is inadmissible owing to the inadmissibility 
of the alleged written takid in her favonr, 
she proves that she was enjoying $rd of the 
profits of the village (receiving the same 
from the karnam of the Athinatham village 
who had been the common manager for 
herself and the plaintiffs’ father’s and uncle’s 
families). She further proves that the plaint- 
iffe’ father himself was giving her rd share 
of the income of the village for several yoars. 
The plaintiffs’ father was bound to maintain 
her if she was not receiving }rd ofthe incomeof 
the village. Ido not see why her evidence 
on this point should not be believed, as it is 
corroborated by the evidence of D. W. No. 6 
about the negotiations with the semindar for 
Rangammal and her husband being jointly 
given ¢ of the property and by the evidence 
of D. W. No. 5 who says that the karnam 
had told him that he was sending her her 
share of the profita of the village. He 
further proves that Rangammal’s 4rd share 
was enjoyed by her nephew the samindar 
after she sold the}rdsharetohim. He further 
says that he himself bronght grain from the 
village as her agent two or three times for her 
share of the mesne profits of the village. The 
learned District Judge upheld the settlement 
on the sole ground that because there was & 
bona fide dispute about the plaintiffs’ father’s 
right to lease Sadanapalli’s #rd share to the 
lessees along with the other $rd share, therefore, 
it could be upheld as against the plaintiffs. 
I am rather inclined to put it on the ground 
that the plaintiffs’ father, without any undue 
influence having been exercised over him, be- 
lieved that Rangammal and the semindar 
were putting forward bona fide claims as re- 
gards a frd share in the village and that the 
somindar was putting forward the bona fide. 
claim to resume the whole village on certain 
contingencies and that that the plaintiffs’ 
father thought it best to get a guarantee 
from the zemindar for Rangammal’s mainten- 
ance against plaintiffs’ father’s family. All 
these formed, in my opinion, good consider- 
ation for the compromise made under Ex- 
hibit IV between himself and hia near rela- 
tion the semindar. I, therefore, agree in the 
conclusion of the learned District Judge that 
the compromise cannot be disturbed by the 
plaintiffs and thatthe plaintiffs’ contention 
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that there was no bona fide dispute and that 
the compromise was brought abont by a high- 
handed coercion on the part of the 
semindar as against the plaintiffs’ father and 
that the plaintiffs’ father received no consider- 
ation in the eye of the law for the compro- 
mise, is futile. I think the right of the 
semandar and Rangammal on the question of 
#rd share and on the question of the right of 
resumption by the semindar cannot, in my 
opinion, be said to be unsubstantial or 
dishonest. That the olaim was really not good 
is of little consequence. See Olats Pulliah 
Chetti v. Varadarasulu Ohetts (11). 

In the result I would also dismiss the ap- 
peal with costs. 

Appeal dismissed. 
(11) 18 M. L. J. 460, 81 H. 474 


PRIVY COUNCIL. 
ÅPPRAL FROM THE ALLAHABAD HIGH 
Court. 

May 18, 1914. 
Present:—_Lord Parker of Waddington, 
Sir John Edge and Mr. Ameer Ali. 
SHOHARAT SINGH AND OTHaRS— 
Daranpants—-APPRLLANTS 


CETELE 
Musammal JAFRI BIBI— PLAISTIPP—- 


RHEPONDANT. 

Muhammadan Leaw—Shis Law—Muta Marriage— 
Nikuh— Pi esun pt ion— Leg utimacy—-S wecession 

JA muta marriage is, according to the law which 

prevails among Bhias, a temporary marriage, ite 
durctiot being fxed.by eee between the par- 
ties. It does not ron the wife any right or 
claim to her husband’s La echt rela children oon 
ceived while it orists are legi te and capable of 
inheriting from their father. The term of a muta 
may bo extended from time to time by 
agreement and H ıt 16 onos.proved that oohabita- 
tion originated in such marriage, the proper inference 
srould, in default of evidence to the contrary, be that 
the muta continued during the whole period of oo- 
habitation. 

A nikah marriago is a religious ceremony, and 
confers on the woman the fuli status of wife, and 
children born after it are legitimate. 

A Muhammadan of the Shia School contracted 
muta marriage with a woman and had two daughters 
from her; then he performed mkah with her and had 
a third daughter from her: 

Held, thet the three daughters were co-helra and 
entitled to share the inheritence equally. 
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Appeal from a judgment and decree of the 
Allahabad High Court dated February 9th, 
1910, reversing a judgment and decree of the 
Subordinate Judge of Gorakhpur, dated May 
27th, 1907. 

FACTS.—The facta of the case are suffi- 
ciently set forth in their Lordship’s judg- 
ment. 

At the trial of the suit before the Officiat- 
ing Subordinate Judge of Gorakhpur some 
thirteen issnes were framed, but judgment was 
given only on two. On appeal to the High 
Court the case was remanded to the 
lower Oourt to determine the other issues 
also. This was done by the succeasor-in- 
office of the aforesaid officiating Subordinate 
Judge, who had no opportunity of seeing the 
demeanour of the witnesses. 

Mr. DeGruyther, K. O. (with him Mr. 
Dube), for the Appellante, contended that the 
probability was that no nikah had taken 
place and that the continuance of muta was 
not proved. The witnesses should not be 
relied upon where the probability was against 
the reception of their evidence. The kabin- 
nama was not proved to have been executed 
by Muhammad Kazim Husain. The appel- 
lants were entitled to protection as being bona 
fide purchasers for value. 

Mr. Lowndes, for the Respondent, contended- 
that the respondent was the only legitimate 
daughter of Muhammad Kazim Husain and 
was as such entitled to 7/8th of his estate, 
The appellants had no legal or equitable claim 
as against the respondent to any portion of 
the estate. 

Mr. DeGruyther, in reply. 


: JUDGMENT. 

Lord Parken or WaADDINGTON,—The 
questions which arise for decision on this 
appeal are substantially questions of fact 
only. Was Muhammad Kasim ever married 
to Achchhi Bibi, and if so, when, and were 
there any children of the marriage? There 
is no doubt that Muhammhd Kazim laft three 
daughters by Achchhi Bibi him surviving, of 
whom the plaintiff was the youngest, and 
that those three daughters, if legitimate, 
were entitled to succeed to his property as 
co-heirs. Butthe defendants to the action 
(the now appellants) allege that they were 
illegitimate, or alternatively that if the 
plaintiff was legitimate, so also were her 
sisters, so that the plaintiff was entitled to 


` 
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succeed to. one-third only of her father’s 
property. The plaintiff (the now respondent) 
alleges on the other hand that although her 
father and mother lived together as man and 
wife for many years they were married about 
14 years before she was born and not earlier, 
that she, therefore, was his only legitimate 
child. 

“The plaintiff tendered in proof of the 
marriage of her parents a deed said to have 
been executed by Muhammad Kasim on the 
llth April 1884,.a translation of which will 
be found at page 90 of the record, and also 
the depositions of several witnesses who 
deposed to the marriage ceremony having 
taken place in their presence about the same 
date. The Subordinate Judge was of opinion 
that the deed was a forgery, and that these 
witnessés were not telling the truth. The 
High Oourt having before it additional 
evidence of considerable importance came to 
a contrary conclusion, holding that the deed 
was genuine and that the marriage ceremony 
had been performed as deposed to by the 
witnesses. The present appeal is from this 
decision of the High Court. 


The deed in question isa deed of dower. 
In it Muhammad Kazim, who was s Moham- 
medan of the Shia sect, declared that 
Achchhi Bibi had been living with him for 
some years past, and that he had contracted 
muta with her in the beginning; that owing 
to their mutual love and affection he had long 
intended performing nikah with her, but 
owing to certain circumstances, as well as to 
the unwillingness of some members of his 
family, he could not do so; that a suit was 
recently instituted on his behalf in which his 
deposition was taken; that in‘this deposition 
he had not considered it advisable to admit his 
muta with Achchhi Bibi; that she came to know 
of.this, and by reason of ita disagreement took 
place between them; that as he had made up 
his mind before this to perform mbah with 
her, and as it wag Also necessary to remove 
the disagreement between them, he had of 
his own free will and accord performed nikah 
with Achchhi Bibi at a dower of Rs. 50,000, 
ata general meeting at which rages and 
respectable residents of the city were 
present; hence he had executed that deed 
as a memorandum of the dower and mkah that 
it might be of use in time of need. 
JA mda marriage is, according to the law 
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which prevails among Bhisa, a temporary 
marriage, its duration being fixed by agree- 
ment between the parties. It does not con- 
fer on the wife any right or claim to her 
husband’s property, bat children conceived 
while it exists are legitimate and capable 
of inheriting from their father. A nikah 
marriage is a religious ceremony, and confers 
on the woman the full status of wife, and 
children born after it are legitimate. 


If the deed in question be a genuine deed, 
and the statements init be taken as true, 
then not only was there a nikah marriage 
between Muhammad Kazim and Acbchhi 
Bibi at or about the time of ita execution, 
but their cohabitation originated ina muta 
marriage. There is no evidence as to the 
original term for which this muta marriage 
was contracted, but such term, whatever it 
was, may from time to time have bsan ex- 
tended by agreement, and in their Lordships’ 
opinion, if it be once proved that the cohabi- 
tation originated in a mula marriage, the 
proper inference would, in default’ of ovi- 
denra to the contrary, be that the muta 
continued during the whole period of 
cohabitation. 


Besides the deed itself thera is ample 
corroborative evidence of the nikah marriage 
there referred to, if the witnesses called to 
depose to thé actual ceremony are treated as 


worthy of credit. There is also some 
corroborative evidence of the muta 
marriages. 


After careful consideration of all the evi- 
dence their Lordships have come to a con- 
clusion that they ought not to reverse the 
findings of the High Court as to the gennuine-. 
ness of the deed of dower or the credibility 
of the witnesses who deposed to the celebra- 
tion of the nikah. The Judges who were 
parties to these findings have necessarily ao 
large experience in matters of this nature. 
The Subordinate Judge had no more op- 
portunity than they had of seeing and 
observing the demeanour of the witnesses, 
and they on the other hand had evidence 
before them which was. not before the 
Subordinate Judge. No doubt, as pointed 
out by the learned Counsel for the appel- 
lanta, there are good roasons why both the - 
deed itself and the evidence of the witnesses 
in question ought to be looked upon with | 
suspicion and scrutinised with great care, ` 
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Their Lordships do not think it necessary 
to go into these reasons. It is enough to 
say that, after scrntinising the evidence with 
the greatest care, they do not see their way 
to disturb the findings of the Oourt 
below. 

There is, however, one matter which does 
not appear to have been considered by the 
High Court with the attention which it 
deserved, and that is the question of the 
muéa marriage. If the deed be treated as a 
good and valid deed, and the plaintiff's wit- 
nesses as reliable witnesses, there is consider- 
able evidence that the cohabitation `f 
Muhammad Kazim and Achchhi Bibi com- 
menced in a mua marriage, and if this- be 
so in default of -evidence to the contrary, 
such marriage must be taken to have sub- 
sisted throughout the period which covered 
- the conception and birth of the plaintiff's 
two sisters. These sisters would thus be co- 
heirs with the plaintiff of their father’s pro- 
perty. It is true that their claim aa such is 
statute barred, but the expiration of the 
period of limitation would accrue for the 
benefit of the defendanta in the action (the 
now appellants), and not for the benefit of 
the plaintiff (the now respondent). In their 


Lordships’ opinion the proper conclusion on ` 


the assumption that the nikah marriage took 
place as alleged, was in favour of a muta 
marriage having also taken place, and of the 
legitimacy of the plaintiff's sisters, in which 
case the plaintiff was entitled to one-third 
only of what she has recovered under the 
order of the High Court. In their Lordships’ 
opinion the case should be remitted to the 
High Court to be dealt with on thig footing; 
the order must be varied in thir respect, with 
liberty to either party to apply to the High 
Court to vary the order as to costa; and there 
should be no costs of this appeal which has in 
part succeeded and in part failed. And they 
will humbly advise His Majeaty accordingly. 
Appeal partly allowed: Case remanded. 


Solicitors for Appellants: Messrs. Pyke, 
Panote & Co. 

Solicitors for Respondent: Messra. Barrow, 
Rogers §& Nevill. 
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PRIVY COUNCIL. . 
APPWAL FROM THB CaLourra Hic Court. 
May 26, 1914. 
Present:—Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and 
Mr. Amer Ali. 
BHATAJI THAKUR AND ANOTHER 
—-APPHLLANTS 
= versus 
JHARULA DAS—Resposnuyr.. 

Hradu Law—BShebait —Offerings to temple—fhare of 
income from offerings sold m apacution of decree— 
Auction-purchaser, tohsther becomes shebalt—Shebaits 
ahip, whether depends upon recerpt of shase of incomes 
from offeringe—Adrerss posssssion—Lamifation Act (IX 
of 1908), Soh. I, Ast. 124—Uinl Procedure Code (Act 
XIV of 1882), s. 18, 244-—Sust fo set amda derge and 
sale obtamed by fruud—Res judicata, : 

The right to the office of a shebast does not arise 
from, or depend upon the receipt ofa share of the 
surplus daily income from the offerings te a, temple, 
although the right to receive daily a share of the net- 
income from the offerings to a temple is attached to 
and dependent on the possession of the right to the 
shobastehsp. i 

A shebait ofa temple was entitled to receive a 
8} ammas sharo of the daily surplus income from the 
offerings to the temple. On his death his widow 
succeeded to his shebartehtp and accordingly became 
entitled to receive the same share of the daily surplus 
noome. 


In 1890 a man of Beldar caste who, by reason of his 
inferior caste, was incapeble of aoqniring or holding 
the office of a sheba:t obtained a money decree against 
the widow and in execution thereof purchased the 
8% annas share in 1801. 


In 1896 the widow brought a suit to have the sale 
set aside on the ground thàt the decree and the 
order for sale had been fraudulently obtaimod by the 
auctdon-purchaser, but the suit was dismissed on the 
ground that hor remedy was by an application under 
section 244, Civil Procedure Oode, 1882. Upon her 
death in 1900 the next reverslonary heir under the 
Hindu Law in 1910 sued, tater aha, fore decolare- 
tion that he was entitled to receive the 8} annas 
share of the net income from the offerings to the 
temple: 


Held, that Article 124 of the second Schedule of 
the Limitation Act did not apply to the case, inasmuch 
as by adversely taking and appropriating fo his own 
use a share of the surplus daily toome from the 
offerings to the temple, the auction- did not 
acquire any right or title toaahare of thatinoome; that 
on each occasion upon whih he received and wrong- 
folly appropriated to his own use a share of the- in- 
come, to which the shsbatt was entitled, hp committed 
a fresh actionable wrong in respect of which a suit 
could be brought against him by the shsbait, bat it 
did not constitute him the shebait for the trme being or 
affoct in any way the title to the office 

that the widow's suit of 1805 was 
kepama masmuch as section 244, Civil 
Procedure Code, 1882, did not applytoa suit to set 
aside a decree and the order for sale-on the ground 
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that the auotion-purchaser had obtained them by 
fraud. 

Held, further, that the dismissal of the widow's 
guit of 1895 did not bar the reversioner’s suit by 
operation of the rule of res judicata. 


Appeal from a judgment and decree of 
the Oalcutta High Court dated March 
12th, 1912, varying those of the Subordinate 
Judge of Bhagalpur, dated April 8rd, 1911. 


FAOTS:—The facta of the case are 
sufficiently set forth in their Lordships’ 
judgment as well as in the judgment of 
the High Court reported in 14 Ind. Cas. 
142, 

Messrs. Dunne & Dube, for the Appellanta, 
contended that the shebad’s right to receive 
offerings made to the deity was not alien- 
able. The appellant being a reversioner 
was not bound by a decree obtained against 
a widow in possession which was not proved 
to have been for debts incurred for legal 
necessity. 

Reference was made to Sirdar Bhagwan 
Singh v. Secretary of State for India (1) and 
Gnanasambanda Pandara Sannadht v. Velu 
Pasdaram (2). 

Mr. Lowndes, for the Respondent, con- 
tended that the possession and reception of 
the offerings by the respondent was adverse to 
the righta of the appellants and by Article 
124 of the Indian Limitation Act of 1908 
his suit was barred hy limitation. The dis- 
missal of the suit brought by the widow in 
possession was binding upon the reversionary 
heirs of her husband and was res judicata. He 
was procluded from bringing any action in 
respect of the property in question. 

Reference was made to Katama Natchtar v. 
Rajah of Shivagunga (8) Nobin Chundar 
Chuckerbutty v. Isswr Ohunder Ohuckerbutty(4) 
Pydigantam Jagannadha Row v. Rama Doss 
Patnaik (3). 

Mr. Dunna, was not called on to reply. 


JUDGMENT. 
Sis Joms Epay.—The appellants here are 
the heirs and legal representatives of one 
Bhaiaji Thakur, now dead, who was the 


. 211 (P.O); 40. W.N. 829, 
LL À. 689 at p. 586; 2 W. B O. R. P.O. 81, 
0. J. 520; . P. O. J. 25; 19 E. R. 843 
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plaintiff in the suit in which this appeal has 
arisen. Bhaiaji Thakur was a shsbact of an 
ancient temple of Mahadeoji, called the Sing- 
heswar temple, which is situate in Mousah 
Gouripur, otherwise Singhaswarpur, in the 
district of Bhagalpur. Bhaiaji Thakur 
became a shebatt of the temple on the death 
in 1900 of one Musammat Grihimoni who 
was the widow of one Pratipal Thakar. 
Pratipal Thakur had been a shebatt of the 
temple, and until his death had been, as such 
shebait, entitled to receive a 3} annas share 
of the daily surplus income from the offerings 
to, after defraying the expenses of, the 
temple; on his death his widow, Mxsammat 
Grihimoni, succeeded to his shebastshtp and 
accordingly became entitled to receive the 
same share of the daily surplus income from 
the offerings. -The right to such 384 annas 
share came to Bhaiaji Thakur on the death 
of Musammat Grihimoni as the next rever- 
sionary heir under the Hindu Law to the 
shebattship. The shebaits of the temple are 
Brahmin Pandas who, as shebatts, have to 
perform, or to provide for the performance 
of, the sacred worship or puja of the deity 
at the temple. Jharala Das, who ig the 
defendant to the suit and the respondent 
to this appeal, is by caste a Beldar, and, as a 
Beldar, is not competent to perform, or to 
provide for the performance of, the sacred 
puja to the deity at the temple, and conse- 
quently was incapable of acquiring or holding 
the office ofa shebast. 

In 1880, Jharala Das obtined a decree for 
money on a mortgage which had been granted 
by Musammat Grihimoni. In execution of 
that decree Jharnla Das in 1891 caused the 
34 annas share of Musammat Grihimoni to 
be put up for sale, and at the sale on the 
80th November 1891 purchased the share. 
Jharula Das on the 8th February 1892 obtain- 
ed a certificate of sale in which the property 
which he had purchased was described as the 

“Income of the muth of Sri Singheswar- 
thanji Mahadeo, which mth is situated in 
Mousah Singheswarthan, Pergunnah Nisankhi- 
pur Khurha, to the extent of 3 annas 6 
pies, which belongs to the judgment-debtor, 
within the jurisdiction of the Madhepura 
Snub-Registry Office, Bhagalpur Collectorate.” 

In November 1892 Musammai Grihimoni 
and Bhaiaji Thakur brought a suit against 
Jharula Das to have the sale to him of the 
20th November 1891 set aside. That suit 
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was by the permission of the Court with- 
drawn by Musammat Grihimoni and Bhaiaji 
Thakur with liberty to bring a fresh suit on 
the same canse of action. In 1895 Muram- 
mat Grihimoni brought a fresh suit against 
Jharula Das to have the sale set aside on the 
ground that the decree and the order for sale 
had been fraudulently obtained by Jharula 
Das. The -suit of 1895 was dismissed on 
appeal on the ground that her proper remedy 
was by an application under section 244 of 
the Code of Civil Procedure, 1882, to dispute 
the validity of the sale, and consequently that 
the suit did not lie. Their Lordships fail 
to understand how section 244 of the Code 
of Oivil Procedure, 1882, could have applied 
to a suit which in effect was brought to set 
aside the decree of 1880, and the order for 
sale, onthe ground that Jharula Das had 
obtained them by fraud. 

| Musammat Grihimoni died in 1900. On 
the 25th January 1910 Bhaiaji Thakur 
brought the present suit in the Court of the 
Subordinate Judge of Bhagalpur and claimed 
possession of certain lands and mesne profits 
and a declaration that he was entitled to 
receive the 3} annas share of the net income 
from the offerings to the temple with other 
reliefs. In his written statement the defend- 
ant Jharula Das alleged, so far as is now 
material, that Bhaisji Thakur was bound by 
the decree which dismissed Musammat 
Grihimoni’s suit of 1895, and that the decision 
in that suit operated on the principle of 
res judicata to defeat the claim in respect 
of the 8% annas share. At the trial a 
defence that the suit was barred by limi- 
tation wasraised. As tothe defence of res 
judécata the Subordinate Judge rightly held 
that the decision in Musammat Grihimoni’s 
suit of 1895 did not operate as a bar to this 
suit. On the question of limitation the 
Subordinate Judge found that Jharula Das 
had not purchased the right of shebasteAtp, 
but the Subordinate. Judge held that the 
appropriation by Jharula Das of the 34 
annas share of the surplus income from the 
offerings to the temple practically amounted 
to 8 dispossession, and treating Bhsiaji 
Thakur’s suit, so far as it related to the 8} 
annas share, as a muit forthe establishment 
of his right to shebatishtp and for recovery 
of the profit ofthat ofice, and having found 
that Musommat Grihimoni had died in 1900, 
he applied Article 124 af the second Schedule 
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of the Indian Limitation Act, 1902, and decid- 
ed thatthe suit had been brought within 
time. On the 8rd April 1911 the Subordi- 
nate Judge gave to the appellanta here, 
who had been brought ðn the record as the 
representatives of Bhaisji Thakur, who had 
died, a decree for possession of the land 
claimed, for possession of the 3} annas share 
of the net income from the offerings to the 
temple, and for mesne profita subsequent to 
the institution of the suit. From that decree 
of the Subordinate Judge Jharula Das ap- 
pealed to the High Ooart of Judicature at 
Fort William in Bengal. The High Court 
in the appeal upheld the decision of the Sub- 
ordinate Judge so far as it related to the land 
claimed and to mesne profits in respect of the 
wrongful possession by Jharula Das of that 
land, and to that extent by their decree 
affirmed the decree of the Subordiante 
Judge. With that part of the decree of 
the High Court this appeal is not con- 
cerned. Those learned Judges of the High 
Oourt considering that Article 124 of the 
second Schedule of the Indian Limitation 
Act, 1908, applied to the claim in respect of 
the 8$ annas share of the surplus daily in- 
come from the offerings to the temple, and 
being of opinion that tse 12 years’ period 
of limitation provided by that article began 
to run in 1892, when Jharula Das frst 
began to appropriate to his own use the 
income of the 8$ share, decided that 
the claim in respect of the 8f share was 
barred by limitation. They also held that 
the claim to the share was barred by the 
principle of res judicata, arriving at that deci- 
sion apparently on the view that the dismissal 
of Musammat Grihimoni’a suit of 1895 
extinguished the claim of the shebasé to the 
3} annas share. Accordingly, the High Court 
by its decree of the 12th March 1912 set aside 
the decree of the Subordinate Judge so far 
as it related to the claim to the 3} annas 
share and the profits of that share. 
From that decree of the*High Oourt the 
present appellants have appealed to His 
Majesty in Council. The defendant Jharnula 
Das has not appealed. 

On the hearing of this appeal, the conten- 
tion that the dismissal of Musammat Grihi- 
moni’s suit of 1895 extinguished the right of 
the shebasts to the 3f annas share, and 
that the claim in respect of that share was 
res judicata, was very properly abandoned; 
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it was -untenablo. But it- was strongly 
contended on behalf of the respondent that 
the claim in respect of that share came 
within Article 124 of the second Schedule 
of the Indian Limitation Act, 1908, and was 
barred by limitation. It is not necessary for 
their Lordships to consider whether, if that 
article applied, the 12 years’ period of limi- 
tation began to run in 1892 or on the death 
of Musammai Grihimoniin 1900, as they are 
of opinion that Article 124 of the second 
Schedule of the Indian Limitation Act, 1908, 
does not apply in this case. Bhaiaji 
Thakur’s suit was nota suit for possession 
of an hereditary office. Jharula Das had not 
taken -poaseasion of an hereditary office. 
The office of shebatt of the temple was an 
hereditary offize which could not be held by 
any one who was not 4 Brahmin Panda. 
Jharula Das was nota Brahmin Panda, he 
was of an inferior caste, and was not compe- 
tent to hold the office of shebatt of the 
temple, or to provide for the performance 
of the duties of that office. The appropria- 
tion from time to time by Jharnla Das of 
the income derivable from the 8 share did 
not deprive Musammat Grihimoni, or, after 
her death Bhaiaji Thakur, of the possession 
of the office of shebart, although that in- 
come was receivable by them in right of the 
shebatishtp. The right to the office of 
shebutt did not arise from, or depend upon 
the receipt of a share of the surplus daily 
income from the offerings to the temple, 
although the rightto receive daily a share 
of the net income from the offerings to the 
Temple was attached to and dependent on 
the possossion of the right to the shebazt- 
ship. Unless the shebacts received their 
share of the daily net income from the offer- 
“inga it does not appear how the ministrations 
of the temple could be provided for. By 
~adversely taking and appropriating to his 
own use a share of the surplus daily income 
from the offerings Jharula Das acquired no 
title and no right,té6 a share of that income. 
On each occasion upon which Jharala Das 
received and wrongfully appropriated to his 
own use a share of the income to which the 
shebait was entitled Jharnla Das committed 
a fresh actionable wrong ın respect of which 
a guit could be brought against him by the 
shebait. But it did not constitute him the 
shebatt for the time being or affect in any 
way the titlo to the office. 
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The appellanta -here are entitled to have 
the decree of the High Court so far as it 
relates to the 34 annas share, and to the 
costa in the High Court and in the Court of 
the Subordinate Judge varied by setting aside 
that part’of the decree of the High Court 
which relates to the 8} annas share and those 
costs, and by giving them a decree forall 
the costa in the High Court and in the Oourt 
of the Subordinate Judge, and a declaration 
that Bhaiaji Thakur was at the date of the 
suit entitled to the 34 annas share of the 
net daily income of the offerings to the 
temple. Their Lordships will advise His 
Majesty accordingly. 

The respondent must pay the costa of the 


appeal. 
Appeal allowed. 
Solicitors for Appellants: Messrs. Barrow, 
Rogers & Nevill. < 
Solicitors for Respondent: Messrs. T. D. 
Wilson § Oo. 


PRIVY COUN SIL. 

ÀPPEAL FROM THR ALLAHABAD Hirau Court. 
May 12, 1914. 
Present:—Lord Moulton, Lord Parker of 
Waddington, Sir John Edge ond 
Mr. Ameer Ali. 

SHEO SHANKAR RAM AND OTHERS— 
PLALINTIYES— APPNLLAKTA 


versus 
Musammat JADDO KUNWAR AND OTHWRS— 


RESPONDENTS. 

Hindu Law-—Foreclosure sut—Maniger mads party 
— Dem se, whether binting on all mambara of jomt 
family—Tranafer of Property Act (IF of 1882), a. 85. 

There are occasions, including foreclosure notions, 
when tho managers of a joipt Hindu family so e.fec- 
tively represent all other membars of the family that 
the family aa a whole 1s bound. 

Partly by purchase and partly by obtaining, a 
usufructuary mortgage, two members of a joint Hindu 
family acquired interest in certain properties which 
wero already mortgaged tos third person. They 
acquired thees interests in their own name, but in faot 
on behalf of the joint family, though tho mortgages 
had no notioo of this fact As persons interested in 
the mortgaged properties they wer’ made by the 
mortgagee parties to the foreclosure actions and the 
foreclosnre decrees were pronounced against them. 
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They did not avail themselves of their righta to re- 
deem so that the order absolute was pronounced 
against them They were and acted thronghout as 
managers of the joint family. Subsequently, the 
other mombars of tho joint family sued tor redemp- 
tion claiming thot as such members they were m- 
terested in the mortgagod properties and that as they 
were not mado parties to the foroclosuro suite, the 
decrees in those suits did not bind thom 

Hald, that no question arose under section 85 of 
the Tranafer of Property Aot and that the foreclosure 
decrees were binding npon them 

Appeal from a judgment and decree of 
tho Allahabad High Court, dated July 8, 
1910, reversing those of the Subordinate Judge 
of Ghazipur, dated December 18, 1908. 

FACTS.—The facts of the case are suffi- 


ciontly set forth in their Lordships’ judg- - 


ment, as well as in the judgment of the 
High Court reported in 7 Ind. Cas 902. 

Mr. DeGh uyther, K.C., (with him Mr. Dube), 
for the Appellants, contended that appellants 
were necessary parties to the suits and fore- 
closure decrees were mado behind their backs 
and, therefore, they were not binding on them. 
The respondents had knowledge of the fact 
that- the appellants were not duly represented 
and being membersof an undivided Hindu 
family, they ought to have proved that 
they had used sufficient diligence to ascer- 
tain the names of all the members of the 
said joint family. The appellants were en- 
titled to redeem the proparties in question. 

Reference was made to Transfer of Pro- 
perty Act, 1882, rection 85, Order XXXIV, 
rule 1 of the Civil Procedure Code of 1908, 
Jagadindra Nath Roy v. Secretary of State 
for India (1). 

Sir E. Richards, K. O., and Mr. Lowndes 
appeared for the respondents but were not 
called upon. 

JUDGMENT. 

Loro Movuttor—-—-This is an appeal from 
a judgment and decree of the High Court 
of Judicature of the North-Western Pro- 
vinces, Allahabad, which reversed a decree 
of the Court of the Subordinate Judge of 
Ghazipur. The matter in issue is whether 
the plaintiffs or some of them are entitled 
to redeem the mortgaged properties in suit, 
or whether they are bound by certain fore- 


closure decrees, dated the27th of March 1895, ~ 


which were followed by orders absolute, dated 
the 3rd of April 1897, upon which possession 
was taken in August 1897. 


(1) 301 A 44, 800 201 (P.O); 70. W. N. 193; 
5 Bom. L. BI. i 
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So far as is necessary to make clear the 
question in issue, the facts of the case are as 
follows. The first and principal respondent, 
Musammai Jaddo Kunwar, was the mort- 
gageo of certain properties under a mortgage, 
dated the 16th September 1887, and of 
certain other properties by a mortgage of 
6th January 1891. In 1895 she brought 
suits to foreclose those mortgages. But in 
the interval, Hira Ram and Dhundha Ram, 
members of a joint Hindu family, had ac- 
quired interest inthe mortgaged properties 
partly by purchase and partly by obtaining 
a usufructuary mortgage. Both these in- 
teresta were of course subordinate to the mort- 
gage to Musammai Jaddo Kunwar. Although 
Hira Ram and Dhundha Ram aoquired 
these interests in their own name, they 
were in fact acquired by them on behalf of 
the joint family although tho respondent, 
Musammat Jaddo Kunwar, had no notice of 
this fact at any time material to the ques- 
tion in this action. 

Hira Ram and Dhundha Ram were made 
parties to the foreclosure actions by Musam- 
mat Jaddo Kunwar as parties interested 
in the mortgaged properties, and the fore- 
closuro decrees were pronounced against 
them. They did not make any attempt to 
avail themselves of their right to redeem, 
so that the order absolute was pronounced 
against them. Thoy were at the time of 
acquiring the properties and also at all material 
times.in the foreclosure suita the managers 
of the joint family and they acted as such, 
both in acquiring the properties and in 
abstaining from redeeming thom. The ap- 
pellants, the plaintiffs in this suit, are 
other members of the joint family, and they 
claim that they were, aa such members, 
interested in the mortgaged properties at 
the time of the foreclosure suits, and that 
they ought to have been joined therein as 
parties, and that inasmuch as they were not 
go joined the foreclosure decrees do not 
bind them, and they are entitled now to 
redeem. The Subordinate Judge found in 
their favour on this point of principle, but 
held that they were entitled to redeem their 
own properties only and not the entire pro- 
perties comprised in the said mortgages. 
On appeal to the High Court of Judicature 
it was held that they were bound by the 
foreclosure decrees on the ground that the 
joint family was effectively represented in 
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the suit, and that in such case the Oourt is 
not bound to set aside the execution proceed- 
inga where substantial justice has been 
done merely because every existing member 
of the family waa not formally a party to the 
suit. 

There seems to be no doubt upon the 
Indian decisions (from which their Lord- 
ships see no reason to dissent) that there are 
occasions including foreclosure actions when 
the managera of a joint Hindu family so 
effectively represent all other members of 
the family that the family as a whole is 
bound. It is quite clear from the facts of 
this case and the findings of the Oourts 
upon them that this is a case where this 
principle ought to be applied. There is 
not the slightest ground for suggesting 
that the managers of the joint family did 
not act in every way in the interests of 
the family itself, and no question arises 
under section 85 of the Transfer of Property 
Act, 1882, because the mortgagee had no 
notice of the plaintiffs’ interesta. Their 
Lordships have, therefore, no hesitation in 
deciding that there is no reason for 
interfering in the decision of the High Court. 
They will, therefore, humbly advise His 
Majesty that this appeal should be dismissed, 
and that the appellants should pay the 
costs. 

Appeal dismissed. 

Solicitor for Appellants, Mr. Douglas 
Grant. 

. Solicitors for Respondent: Messrs. T. D. 
Wilson & Co. 


PRIVY COUNCIL. 

APPHAL FROM THE COURT OF THW JUDICIAL 
Commissioner, OHKTRAL PROVINOES. 
April 24, 1914. 
Present:—Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and 

4 Mr. Ameer Ali. 
Tus PERFECT POTTERY OOMPANY, 
Lirp.— APPELLAHTB 
VOTEUS 
Mra. IDA L. ROSE—Rwspospunt. 
Agroement—Offer by letter to Company—Mimute of 


Company—-Aocspting offer—All terms of letters not 
incorporated in mmute—Coniract 


One Rose, who had invented a tile -oalled “perfect 
tile’, offered his services as woll as his patent to the 
provisional directors of the “Perfect Pottery Oo.", 
which on being duly formed accepted the offer by 
a certain minute of Ootober, 15th 1906, agresing to 
pay Rs 30,000 for the patent, Ba. 10,000 paid in 
cesh and Bs. 20,000 in shares, with the proviso that 
absolute proporty therein should vest in Rose in the 
fifth year. Rose died before the expiration of the 
fourth year and the Company refused to allot finally 
the said ahares to his widow. 


Held, that the only contract between Rose and the 
Company was contained Inthe minute of October 
15th, 1905, and that, therefore, the olause in the 
offer enabling the Company to cancel and retain 
shares was of no effect. 


Appeal from a judgment and decree of the 
Court of the Judicial Commissoner, Central 
Proviocea, dated November 18tL, 1910, affirm 
ing those of the District Judge of -Jubbul- 
pore, dated January 17th, 1910. 


FACTS.—One Rose had invented a tile 
which was patented as “perfect tile.” He 
offered the patent as well as his services to 
the provisional Directors of the Perfect 
Pottery Co. The Company was duly formed. 
By its minutes, dated October 15th 1905, 
the Company agreed to pay Rs. 30,000 for 
the patent, Rupees 10,000 in cash and 
Re. 20,000 in shares, with the proviso that 
property therein would vest in Rose in the 
fifth year of the issue of the shares, but he 
would receive dividends thereon in the mean- 
time. Rose died before the expiration of 
the fourth year of the existence of the Oom- 
peny. His widow claimed the shares, but 
the Company refused to consider her claim on 
the ground that by virtue of the letter written 
by Rose to the provisional Directors it had 
the power to cancel and retain the said shares 
in certain events, Rose’s death being one of 
such events. The District Judge decided in 
favour of Mrs. Rose with costs. On appeal the 
decree of the lower Court was varied to the 
extent of the costs, Mrs. Rose being deprived 
of ler costs in both Oourts. The Company 
appealed to His Majesty in Council. 

Sir Robert Finlay, K.O. (with him Mr. 
Lowndes), for the Appellants, contended that 
it was clear that Rose entered the service of 
the Company upon the terms recorded in 
his letter of offer under which the shares 
claimed were not to become the proberty of 
Rose before he had remained in the service 


Vol. XXIV] 


INDIAN OASES. 


$07 


SITARAMA OHETTY V. COTHA KRISHNABANI OHETTI. 


of the Company for four years. The minute 
of the Company was not intended to consitute 
or record any other contract than what was 
embodied in Rose’s letter. The minutes 
were not inconsistent with the existence of 
the contract between parties on the terms 
recorded in the said letter. No contract to 
issue the shares claimed without payment in 
cash having been filed with the Registrar 
under section 28 of the Indian Oompanies Act, 
1882, the respondent was not entitled to 
claim them without payment in full. 

Messrs. Spence and O’Gleve, appeared for 
the Respondent, but were not called on. 


JUDGMENT. 


Lorp Parren or Wappinctox.—lIn this case 
their Lordships are of opinion that the only 
contract between Mr. Rose and the Company 
was that contained in the minute of the 15th 
October 1905. The question which their 
Lordships have to decide is how far this 
minute incorporates the terms of the docu- 
ment which has been referred to as DIP 
Tt is to be observed that so far as it contains 
any express terms, those terms differ from 
those contained in D1. The most, therefore, 
that can be argued, is that D1 is incorpo- 
rated, except so far as it is inconsistent with 
the express terms of the minute. 


Now one of the express terms is, that there 
is a sale of the patent for Rs. 80,000, to be 
paid partly in cash and partly in paid-up 
shares, and in their Lordships’ opinion, the 
clause contained in D1, which enables the 
Company to retain and cancel these shares 
in certain events is inconsistent with there 
being such a gale. 

For these reasons their Lordships think 
that the decision of the Court below was 
correct. In their opinion the plaintiff is 
entitled, in the events which have happened, 
to have shares to the amount of Ra. 20,000 
allotted as fully paid. 


With regard to the suggestion which has 
been put forward that shares have already 
heen allotted which are not fnlly paid, their 
Lordships need not express any opinion. 

Their Lordships will humbly advise His 
Majesty to dismiss this appeal with costa. 

Their Lordships think that there was no 
sufficient reason for depriving the respondent 
of her costse*in the two Courta below. There- 
fore, the decree of the Court of the Judicial 


: Oommiasioner will be varied to the extent of 


giving her these costa. 
Appeal dismissed. 
Solicitors for Appellanta: Messrs. T. L, 
Wilson & Oo. 
Solicitors for Respondent: 
Bull, 


Moasrs, Bull & 


MADRAS HIGH COURT. 
ORIGINAL SIDE Appwat No. 51 or 1912. 
April 24, 1914. 
Present:—Sir Arnold White, Kr., 
Chief Justice, and Mr. Justice Oldfield. 
T. SITARAMA CHETTY AND ANOTHER— 
ÅPPELLANTS 


versus ` 
` COTHA KRISHNASAMI OHETTI— 


Rasroxpant. 

Limitation Act (IX of 1908), ss. 3, 19, Sch I, 
Arts, 14, 15, 80, 120—Instalmente, payment of— 
Willingness to pay baried instalments, compression of-— 
Acknote: t—Suit to recover unpaid inatalmentsa— 
Eetoppel—" Default” — “Wawer,” moaning of. 

In a suit for the recovery of unpeid instalments 
duc under a promissory note payable by instalments, 
it was found, that in a previous suit to set aside the 
agreement under which the promissory note was 
executed, the defendant oxpressed his willingness to 
pay though on that date the instalments were barred 
by limitation: 

Held, (1) that in a subsequent suit for the unpaid 
instalments the defendant is not estopped 
pleading limitation as. there can be no estoppel 
against the Act of the Legislature. 

Jagadbandhu Saha v. Radha Krishna Pal, 4 Ind. 
Cas.414q 36 O. 920; Sged Abdul Asis v, Kantha Mullich, 
10 Ind. Oas. 467; 18 O. L, J. 698, 38 O. 512, followed, 

(2) that an admission of @ barred debt is not 
an acknowledgment of the debt within section 19 of 
the Limitation Act : 

Khetra Mohan Ohatterjee v. Mohim Chandra Das, 
18 Ind. Osa. 595; 17 O W. N. 518, followed. 

Rangayya Appa Rao v. Narasimha Appa Rao, 19 
MM. 416; Seshachala Naickar v. Varada Ohatiar 25 M. 
55; 11 M.L. J 818, Baijnath Ram Goenka v. Hem 
OhandraBose, 10 C.W. N. 950; The Kast India Company 
V. Oditchura Paul 5 M. I A. 43; 7 Moo. P.O 85; 14 
Jur 253, 1 Bar. P O. J 804, 18 P. R. 810; Mohummud 
Zahoor Ali Khan v. Musammat Rutta Koer, 11 M. I. 
A. 468; 9 W. B. 9 (P. O.); 4 &uth. P O. J. 107; 2 Sar., 
P O.J 820; 20 E R. 177, distinguished; 

(8) that, where a defendant has expressed his wiling- 
ness to pay, there cannot be said to be “a default” 
within the meaning of Articole 75, Schedule 1, of the 
Limitation Act; 

(4) that tho period of limitation for the recovery 
of instalments commences from the date on which 
each instalment becomes due even whereit is provided 
that on failure to pay three instalments, the whole 
shall become payable; 
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` ae that the provision as to waiver is enacted only 
vour of the promise and that it is open to him 
to waive its benefit. 

Appesl from the judgment of the 
Hon’ble Mr. Justice Wallis, dated the 5th 
of August, 1912, made in the Ordinary 
Original Civil ‘Turiadiotion of the Madras High 


Court in Civil Suit No. 58 of 1910. [See 
17 Ind. Oas. 518]. 
Mr. K. Sreentvoasa Atyangar, for the 


Appellanta. 

Mr. T. R. Ramachandra ‘Atyar, for the 
Respondent. 

JUDGMENT. 

Ware, O. J—The first question for con- 
sideration in this appealis, whether Wallis, 
Js finding on the question of estoppel is 
right. 

The circumstances in which the question 
has arisen are these: 

On the 12th December, 1904,there was an 
agreement (Exhibit B) betweon the plaintiff 
and the defendants under which the plaintiff 
released to the defendants his interest in a 
certain business for an amount which had 
been fixed by arbitrators. On the same date 
for the consideration specified in Exhibit B 
the defendants executed in the plaintiff's 
favour a promissory note for Ras. 80,000 
payable by monthly instalments of Re. 1,000. 
The defendants paid 16. instalments up to 
April 1908. 

In August 1906 the plaintiff instituted 
a suit against the defendante in which he 
asked that the release (Exhibit B) should 
be set aside on the ground that it had been 
obtained by fraud. He declined to accept 
instalments under the pro-note after April 
1906. Fourteen instalments have not been 
paid. The plaintiff's suit was dismissed. 
On appeal the Appellate Court declined to 
set aside the release, but held the plaintiff 
was entitled to receive a further sum of 
‘Ra. 1,400 odd with which he ought to have 
been oredited on the taking of the 
account, a8 representing his share of certain 
debts which had been collected by the firm. 
In the judgment their Lordships observe: 
“Mr. Ramachandra Aiyar farther claims 
payment of the amount due under the pro- 
missory note. The defendants do not deny 
their liability to pay’ and they submit they 
have been always ready and willing to pay, 
but they contend that no decree for the 
same should be passed in this snit and we 


think they,are right.” The judgmegt of the 
Appellate Court was delivered on the 19th 
January 1910. On the 25th Jannary the 
plaintiff demanded payment of the balance 
of instalments on the promissory note 
(Ra. 14,000) and then brought the present 
suit. The defendants pleaded limitation. 
Mr. Justice Wallis gave the plaintiff a decree 
for the amount claimed. It was contended 
that a statement by one of the defendants in 
an affidavit (Exhibit 9) amounted to an 
acknowledgment within section 19 of the 
Limitation Act. I agree withthe 1 ed 
Judge that this statement cannot be Sed 
ed as an acknowledgment withr..: the 
meaning of the section. X 


The learned Judge was not prepared to 
hold that section 115 of the Hvidence Act 
applied, but he held on the fects that the 
defendants were precluded from pleading 
the statute. The learned Judge after citing 
certain passages from Mr. Bigelow’s Treatise 
on the Law of Estoppel, puta it thus: “Tt 
appears to me that it would be opposed to 
good conscience to allow defendants, who 
for the purpose of resisting an application 
against them have stated that they did not 
deny their liability and were always ready 
and willing to pay, to turn round immedi- 
ately afterwards and allege that long before 
the date of their admission the suit had 
become barred by limitation”. 


The application which the defendants 
resisted was an application made on behalf 
of the plaintiff in the suit of 1906 (in which 
he sought to have the release set aside) that 
he should be given a decree for the unpaid 
instalments on the promissory note. The 
plaintiff had refused to accept instalments 
after April 1906—because he had repudiated 
the agreement under which the instalmenta 
were payable. It was not a case, as it 
seems to me, in which leave to amend by 
adding an alternative claim for payment of 
the instalments could properly have been 
given. The learned Judges themselves say 
that they think the defendants were right 
in their contention that no decree on the 
note could be + given in that suit. At the 
time when, as it is suggeated, leave to 
amend might have been given, the right to 
recover some, at any rate, of the instalments 
had become time-barred. It, was not a 


fase of leave to amend by setting up a claim 
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constitute a waiver [see Seshan Paitar v. Veera 
Raghava Pattar (9)] but here the plaintiff 
did not merely refrain to sue. He repndiated 
the whole transaction. His subsequent claim 
on the note after the judgment of the Ap- 
pellate Oourt does not, in my opinion, pre- 
clude him from saying he waived the benefit 
of the provision. For these reasons L do not 
think Article 75 applies. 


On behalf of the respondent it was 
contended that Article 120 applies, but 
it seems to me the Judge was right in 
holding. that the Article applicable 
is Article 74. Under Article 74, time runs 
from the expiration of the respective terms 
of payment. The right to recover the 
instalment due in May 1906 became barred 
in May 1909, the right to recover the instal- 
ment due in June 1906 became barred in 
June 1909 and so on. Thus the right to 
recover 9 out of the 14 unpaid instalments 
is, in my opinion, barred. The claim for 
the instalments due in February, March, 
April, May and June 1907 is, in my opinion, 
not barred. 


I would modify the decree of the learned 
Jadge by giving the plaintiff a decree for 
those five instalments with interest at the 
contract rate. 


I would not interfere with the order of 
Wallis, J., as to costa and I would make no 
order as to the costs of this appeal. 

OLDFMLD, J.—I haye nothing to add to 
the judgment of the learned Chief Justice 
with regard to the plea of estoppel, and 
confine myself to the question of limita- 
tion, 


It is not necessary to state the facts again. 
Appellant’s argument is that there was a 
default in payment of certain instalments 
in 1906, that ib was followed by no waiver, 
that time consequently began to run in 
respect of the whole amount still due 
and that the suit is, therefore, barred 
under Article 75, Schedule I, Act IX of 
1908. 


Firstly, was there a defanlt in respect 


of any instalment? Respondents plead one © 


for their own advantage and the plea must 
be scrutinised closely. There is no dispute 


(9) 4 Ind. Oas. 88; 5 M, L, T. 851; 10 AL L. J. 372; 
83 M. 234 


as to the facts. There is no doubt that 
cheques were sent for the instalments due 
in May and June 1906, but were returned. 
In July there was no actual tender, but 
readiness and willingness to make. one for 
that and the following months are implied 
in the wording of Exhibit E, in which appel- 
lanta asked whether they need go through 
the farce of sending cheques in future; and, 
though respondents attorneys’ gave no 
explicit answer to this enquiry in Exhibit 
D, the tenor of that communication is clearly 
that respondent intended to have the con- 
tract between the parties avoided and with 
reference to that intention, dispensed with 
performance thereof in that and subsequent 


. months. Throughout these, the absence of 


completed payments has been the resolt, 
not of any failure, unreadiness or unwilling- 
ness onthe part of the appellants, but of 
the conduct of respondent alone. The pro- 
vision for immediate recovery in the . pro- 
note sued on, Exhibit A, must be regarded 
as introduced for respondent’s benefit. The 
construction of it, required by appellant’s 
contention, is that he could at any time ‘have 
secured the advantage of a special method 
of recovery, though his debtors were not in 
fault; and that cannot have been contem- 
plated by either party to the contrack It 
follows that the mere absence of completed 
payments, for which throughont appellants 
have not been responsible, cannot be treated 
as equivalent to the default referred to 
in the first column of Article 75, 


Next as tothe waiver. The waiver in 
question in the article is of the benefit of 
the provision for immediate recovary of the 
whole amount still due in case of default. 
The contingency in which that benefit can 
be. taken or waived is the occurrence of a 
defanlt; and, as I have held, that oon- 
tingency never arose. It is, therefore, in 
my opinion useless to consider whether res- 
pondent’s conduct, including the sending 
of Exhibit D, amounted or could in any cir- 
cumstances have amounted to a waiver, im- 
mediate or prospective. ° 

But, though there was no default, it is 
clear that there was money due and unpaid 
and that respondent (apart from limitation) 
had a cause of action. It remains to decide 
what article is applicable to it. The authori- 
ties cited afford no guidance, since-tHey deal 
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only with casea of default and of waiver 

of the special provision for immediate 


recovery. The difficulty arises from the 
abnormal wording ~of Article .75. For 


in other articles, relating to breaches of an - 


obligation to bo fulfilled in accordance with 
the terms of a contract, as for instance 
Nos. 58, 63, 65, 66, 73 and 74, the third 
column is expressed with direct reference to 
that date,and not to the conduct of the 
promissor, 88 it is in Article 75, where 
the word “default” is used. The difference 
can be material only with reference to the 
small class of suits, such as tho present, 
in which there is no defanlt. 
have been no intention to make any special 
distinction or to do more than combine the 
third column of No. 74 concisely with a 
reference to the result of the provision for 
pmmediate recovery. But in order to apply 
the article to the present case it would be 
necessary in consequence of my finding 
against the occurrence of a default, to under- 
stand the word ‘ ‘defanlt” in the third column 
as meaning simply “failure to pay on tho 
due date,” although the wider interpretation 
above referred to for the word in the first 
column would have to be retained. This 
construction would be violent; and I hesitate 
to adopt it, the provision for immediate 
recovery having uo direct importance in 
casos, such as this, in which there is no 
dofault, and its conclusion in Exhibit A 
affording no reason for allowing respondent 
a long time, in which to sue them, he would 
have had under any other Article in a similar 
cause of action. Article 75 must, I 
think, be held applicable only to the class 
of suits, to which that under disposal 
does not belong, those in whicha default 
has occurred and in which the provision as 
to waiver may be material. I would for 
these reasons apply Article 74, which 
„deals with suits on contracts not containing 
such a provision, or the more general Article 
80. So these two Articles are in my 
opinion applicable, and the application of the 
yesiduary Article 120, for which respondent 
contends, need not be considered. 

‘he application of either Article 74 
or Article 80 entails concurrence in the 
conclusion preposed by the learned Chief 
Justice, the respondent is entitled to recover 
the last five instalments, which fell due 
before the date of plaint. I agree with him 
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also as regards costs. 1, therefore, concur in 
the deoree which he proposes. 
Decree modified. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE Orver No. 107 
or 1912. 

March 4, 1914. 
Present:—Mr. Jus ice” Wallis and 

Mr. Justice Ayling. 
IM SAHIB or V. KHADIR 
SAHIB & Co. AND OTHARS— 
DÍ raxpanTs—A PPELLANTS 


ABDUL 
HUSS 


versus 

TIMMABRAYA CHETTY—Praintiyy— 
i RESPONDENT. 

ivil Procedure Code (Act V of 1909), 0. XXL 
rr, 05, O7—Lamitation Act (IX of 1908), Sch. H, 
Art, 167—Fails) a to complain of obstruction within 
kr. laters tree application for possession, whether 

The failure of the decree-holder-purchaser to take 
proceedings under Order XXI, ralo 97, of tho Oode of 
Oıvıl Procedure, within the time Innited by Article 
167 of the Limitation Act, dvow not provent him from 

putting in a fresh apphoation for delivery of posses- 
sion under Order XXI, rulo 95 

Matia v. Appasam:, 18 M 50-4, followed. 

Appeal against the order of the District 
Court of North Arcot, dated 23rd July 1912, 
in Appeal Suit No. 161 of 1912 preferred 
against that of the Oourt of the Dis- 
trict Munsif of Tirupathur in Original Suit 
No. 1629 of 1910. 

Mr. A. Krisanaswamt Atyar, for the Appel- 
lants. 

Mr. Muthiah Mudaliar, for the Respond- 
ent. 

JUDGMENT.—The failure ‘of the decrees- 
holder-purchaser to take proceedings under 
Order XXI, rule 97, of the Code of Civil Pro- 
cedure within the time limited by Article 167 
of the Limitation Act does not prevent him 
for putting i in a fresh application for delivery 
of possession under Order XXI, rule 95, 
Muliha v. Appasams QQ). 

This appeal is dismissed with costa. 

Appeal dismissed, 

(t) 18 M. 504. : 
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MADRAS HIGH COURT. Insolvency Jurisdiction of the High Oourt 
ORIGINAL Sioa Arrear No. 84 or 1912..- in Insolvency Petition No. 205 of 1910. - 
October 17, 1918. - Mr. D. Ohamser, for the Appellant, ~ I 
Present:-Sir Arnold White. Kr., Chief Mr. N. Grant, instructed by the Offcia 
Justice,and Mr. Justice Oldfield. Assignee,for the Respondent. 
ZAIN AB -BEE—AppauLent JUDGMENT, 
, verens: Wars, O: J.—This is -an appeal froma. 
Tue OFFICIAL ASSIGNEE ‘oy MADRAS» judgment of Mr. Justice Bakewell, sitting 
RERPONDENT. in insolvency on -two applications hich by 
Presidency Towns Ineolcency Act (TI of 1800), consent were heard together. The first was 


3), 83, 55, 66-—Civil Proced Code (Act Y Paar 
Oe a aad a by debtor pie of saat an application dated the 4th May 1912. by 


—Faldity—Onus of proof—Bankrupt under esamina. the Official Assignee in the insolvency of a 
tion as rwitness— Warrant of arrest, whether proper— firm carrying on business as P. M. Enayat- 
Trosed: oe nn ee mt aside—Tranefer by Aus tulla Sait & Oo: He asked by his notice: 
nm o fe. . P 
Whero a debtor fors hiap læ on thdeye Of motion that there should bea declaration 
of his bankruptoy, the sedaja on thé transferoe to show - that a certain sale-deed dated -the. 1st Octo-- 
that thero was no fraudulent parteen and'that ber 1910-exeouted by the insolvent'in favour 
the transfor was made bona fide in consideration of of his wife, who is.the appellant before ‘us, 
sums of money really due. A eh sak. is void as either a fraudulent preference- 
In re Lake Ka parte Dyer, 1001 1 under. section’ 56 or a voluntary transfer ' 
ae eee oe B.B Mans dep section 55: of the Insolvency Act. 
Leia The other application was an application by . 
` Whore en fneclvont isin attendance in Courtasa the appellant in ‘which she asked: that the. 
witness, it la not open to the Court to issue a warrant - ingolyent should be declared trustee on her - 


for his arrest and order his committal to’ jail merely wt . 
on the oral application of the Official Assignoe oven if": behalf. with respect. to & sum. of Ra. 21,000. 


it purporti to bo under-sections 24 (3) and 34 of the- Itis conceded-by Mr. Obamier that there . 
Act. has been some misapprehension as regards 
the amount, and that-it ought really to be- 
rrant is irregular der - 3 A s 
section 186 of tho Gods of Div priesine, T T Rei 14,000." The notice of motion by the 
Fick beri Da tana yeah dr Bia’ ira Brg da het appellant also asks that the sale-deed in . 
where 8 or . . ` . 
deterred from taking any stops by the issue of such: Question should be declared valid. and 
an order of vommittal, the proceedings need not ‘be binding on the Official Assignee. In. the 
set aside for this reason alone. course of the-cargument of this appeal the 
ae rules eider a Tanui  Baakmiptey m Ah maaar claim to. the relief asked for in the. appel- 
on A comm er ou ni ma , . . 
; lant’s notice of motion has not been pressed, - 
H heard specially:three days after- | 
a an panapa tho application on tho insol-. and the real contest: has been with reference 
vent, though not in forco in India,-are still good guide tothe question: whether the order of the - 
to regulate the procedure of Courta in. India. learned Judge: made on the motion’ of the 
Obrter:—Where an insolvent utilized the money of + Official. Assignee of the 4th of May was 
his wife entrusted to him in his trade’ and in oon- right. 
The-sale-deed in question was executed on 
either as an attempt to repair the trast. the) 18th October 1910. The order of ‘ 
committed by him, or asa contractual abligadion to adjudication was made, on a creditor’s 
repair tho loss suffered by hor. petition, on the 2156 of: November-1910. . It 
Sharp v. Jackson, (1899) App- Ona: 419; 08 T J. Q B. is; as-I have ssid, by the ingolvent in favour 
900;:90 D: T-B&l; 0 Manson 204 10T "of his wifo. It recites- that oertain moneys . 
a 4 La T. 900 4 my 5 8 Maren, aie Tea of the.avife-came into the hands of the ingol- 
1 2Q., vent, thit these mone}a were placed on 
5. 825, 69 L. J: Q; B. 708, 82-L. T. 72, 48 wW. a ony account with the insolvent’s firm (now ingol- 
7 Manson 201; Is re Bryant, Ee parte Brycat, vent) and that out of these moneys the 
ive B, ARD, 64. a A JeRa AN insolvent had - received ‘on his own account 
for cultivation ` business and othér purposes 
Appeal -frony the: judgment of -the-Hon’ble« mentioned in the recital-a sum of . 7,000 
Mr. Jastioo Bakewell dated the 27th o which sum the dedd.atates he was ble to 
Septembdr ~1912-in thé- exercise of th pay his wife. This-sum of “Ra. 7,000 is the 


bh 


alleged ‘consideration ‘for the sale-deed. 
Having regard to the fact that the transaction 
took” place shortly before the insolvency 
and -also to the relations between the parties, 
the onus is of course upon the appellant to 
show tbat the, transaction .is one which 
should be allowed to stand. With regard to 
this portion of onus Lord Justice Williama 
in In re Lake, He parte Dyer (1), makes these 
observations: a man on the eve of 
bankruptcy makes a payment to s- particular 
creditor, the ' presumption immediately 
arisos-that he makes that payment ‘with the 
dominant view of giving a. preference to 
that creditor over his other creditors. 
There is no need for any evidence that. that 
view was expressed in 80 many words by the 
bankrupt: 
arise from the transaction’. Now, in this 
case it ia not disputed that a-sum of 
Rs. 25,000, which was the wife’s’ separate 
property was deposited by the insolvent 
with his firm. It is admitted that of this 
sum the wife has had for her own purposes 
a gum of Rs. 4,000, that leaves a balande 
of Ra. 21,000 and the wife’s case is that her 
husband sppropriated the sum of Ra. 7,000. 
This Re. 7,000 is said to be the consideration 
for the sale-deed. As regards this Re. 7,000 
Mr. Chamier said that the transaction for 


which ¢he Ra. 7,000 purported to be the: 


consideration was re-entered into.to make 
good s breach of trust on- the part of the 
insolvent, and he relied on tHe decision of 
the House of Lords in Sharp v. Jackson (2), 
and that of the Court of Appeal 
Lake, Hz parte Dyer (1). Then, as 
I understood his argument, he contend- 
ed that even if the relation between 
the insolvent, the husband, 

was not that of trustee and ceatua que 


trust, there was at any rate a contractual . 


obligation on the part of the insolvent to 
pay the wife money which belonged to her, 
which the husband had made use of, and on 
that ground, he said, the transaction should 
be upheld. In this connection he referred us 
to the case of In re Vasivh, Ba parte Saffery (3). 
There was also some discussion with reference 

OC aw a B. 710, TOL. oe 84 
ie W. R. 201, 8 Manson, 145; 17 T. L. BR. 

(2) (1809) App. Oas. fo 68 L. J. Q. B. 866, 80 L. 
T, 841, 6 Manson 264 1 L. B 418, 

Ma '(1900) 2 Q. B. a25, B0 L J. R B. 708; 82 L 

22, 48 W. R. 652; 7 Manson, 29 
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it isa presumption which would” 


Inre. 


and the- 
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to In re -Bryant, Ea parte Bryant (4). Mr. 
Chamier contended that the decision in that 
case was not applicable here for the reason, 
amongst others, that that was a case which 
had reference to 8 question of undus pre- 
ference for the purposes of the discharge 
section of the Bankruptcy Art and not to 
any ‘question of fraudulent preference. No 
doubt these are interesting questions of law, 
but they only arise, and it is only necessary 
for us to consider them, if in fact the 
insolvent at the time he executed the sale- 
deed in question was liable to his wife, 
either as trustee, or by reason of some 
contractual obligation, to the extent of 
Re. 7,000. This question of fact seems to 
be the quostion which we ought to deal with 
first. 

The learned Judge does not deal with it 
until ho comes to the end of his judgment. 
He deals with the question of pressure 
(this has not been relied on in this Court) 
and he attaches ‘considerable importance to’ 
the change of front on the part of tho 
appellant or her advisers. Speaking for 
myself, I do not know there is very much 
in that—I suppose a party is entitled to set 
up ss many defences as may be avnilable 
when a transaction of this sort is impugned. ` 
Of course the matter is of importance (and 
this is the point of view from which the, 
learned Judge considered it) because, if the 
evidence with regard-to the alleged pressure 
is obviously false, and the learned Judge 
comes to the conclusion it is, that goes to 
throw doubts upon the genuineness of the 
transaction. - In dealing with this question 
of fact the learned Judge says that no ques- 
tion was asked and no attempt was made 
to distinguish the Rs. 4,000 which admit- 
tedly the wifo has spent and the Rs. 7,000 
which according to her case was drawn and 
made use of by the huaband without her 
authority. The learned Judge does not find 
in so many words that -no money wero due 
by the insolvent to the appellant at the date 
of the sale, but I think it is clear that that 
was the conclusion which he came to. So 
we have firat to consider whether there is 
evidence to show that at the time of the rale- 
deed the husband was pecuniarily lable to 
the wife with regard to that, as in the case 
of an alleged fraudulent preference thore 


aw) _ (1908) 1 Q H. 420, aL, TOB. 417; 14 Re192; 
. 188; 3 Manson 37; 50 
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can be no doubt the onus lies heavily on the 
appellant. 

Now, what is the evidence? The frst 
piece of evidence available ia an affidavit 
putin by the appellant on the 21st August 
1911 in support of her proof as an ordinary 
croditor for Rs. 14,000 only. She sayr that 
this sum is due to her after giving credit 
for properties conveyed to her in part gatis- 
-faction of the debt. Her claim is against 
tho firm. There is no reference to the fact 
that a sum of Rs. 7,000 was due to her when 
the sale-deed was executed to ber by the 
insolvent, and I do not know that this 
affidavit carries us much further. The 
next picce of evidence is to be found in an 
affidavit made by the appellant on the 8rd 
September 1912 in answer, I think I am 
right in saying, -to an affidavit made in 
support of- the Official Assignes’s notice of 
motion on the 8rd May. The appellant in 
her affidavit, after allegations which go to 
show prossure upon the husband in con- 
nection with | this transaction, says in para- 
graph 11, “therenpon my husband said 
that he had used Re. 7,000 of my money for 
his own purposes, that he would transfer 
his properties to me for the said amount 
and accordingly he sold all his properties 
to ms in October 1910 for a sum of Rs. 7,000 
which is a little more than tho market value 
and I had to accept the ssid valuation 
fixed by my husband.” Thatis an allegation 
as to something which, the deponent said, 
the insolvent had said to her. 

As regards the oral evidence I think I 
am right in saying that the only evidence 
with regard to the matteris a statement 
by the insolvent, who was examined with 
reference to the two applications before the 
Court. All that the insolvent said with 
reference to this matter is: ‘I have taken 
Ra. 7,000 and spent it.’ There is some other 
evidonce which has a more or less remote 
bearing on the question, but the only direct 
evidence with regard to that matter is to 
be found inthe statement to which I have 
referred. That statement is not cross- 
examined to. Then there are the accounts 
Exhibit II. It is not quite clear how 
Exhibit IT was put in evidence. It is an 
extract from tho appellant’s ledger account 
kept by the insolvent’s firm. In that account 
we find a certain debit for Rs. 780 and another 
for Rs, 2,908. Mr. Chamier suggested that 
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those two items make up the Rs. 4,000 which 
admittedly the wife had spent, and that the 
rest of the items relate to expenditure by the 
husband on his own account and (to pnt the 
matter shortly) in frend of his wifo. As 
regards the nature of the items, thoy do not 
necessarily suggest that they were items of 
expenditure by the insolvent for his own ’ 
purposes. Still leas do they indicate that 
they were items of expenditure incurred by 
the insolvent without the knowledge or the 
acquiescence of his wife. Mr. Grant suggest- 
ed this account is not only consistent with 
the drawings having been made by the wife, 
but that it was only inconsistent with the 
view that the drawings were made by the 
husband. There is no question that the account 
atands in the name of-the wife. To my mind 
there is nothing in the account itself to indicate 
that the items indicate drawings of money 
by the insolvent in frand of his wife. 
Mr. Chamier has suggested that other 
evidence was available, and that if we 
looked at the day-books from which these 
entries in the ledger account were taken, we 
should find indicated the nature of items of 
expenditure and he asked us even at this 
stage to look into these day-books. Ido 
not think we should be justified in doing 
that. It was apparently not thought T 
sary when the motions. were heard fo place 
further evidence before the Court lin the 
matter of the accounts than is to be found in 
the extract fromthe ledger. I shonld think 
it.probable that, evon if we looked into the 
day-books, they would throw no more light 
on the question than is to be found in the 
extract from the ledger. I think that 
practically is all the evidence which the 
appellant put forward for the purpose of dis- 
charging the onus which rested upun her. 
We have been told of certain criminal 
proceedings, and some suggestion waa made 
that evidénce given on Oommission by the 
present appellant in the criminal proceedings 
should be considered by us for the purpose 
of this appeal. I do not think we can do 
this. The general statement made by the 
insolvent that he had had Rs, 7,000 of his 
wife’s money was not cross-examined to and, 
Mr. Chamier asks us, because it was not 
cross-examined to, to accept it as trne, An T 
understand the law and tho practice, thoro 
is no hard and fast rule. The general 
practice is to oross-examine to A statement 
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ifiit is material, “which is not accepted.: But 


in this case the onus being heayvily.on the 
appellant, and the 
apparently not: being prepared to go farther 


appellant’s : Counsel ’ 


than putting ta his witness aà very general,. 


question with regard to. the Ra.- 7,000 and 
not taking upou-himself to, take.the witness 
through the sccounts and attmpting.: to 


show thathtany. rate some. items mentioned ' 


in, the accounts represented improper expendi- 
ture as against the wife by the insolvent, 
—in these circumstances I am not “prepared 
to‘say that Mr. Grant was not -right in the 


attitude which - he adopted.: T think he was ` 


entitled to “sapi that, as-the--other side have 
not dared-to-go farthen than tlrey have done, 
It was not incumbent on ‘him to cross- 
examine on this- question,:and that in the 
circumstances: of ‘this ase, it must. not be 


taken .thai: he -accepted the statement ‘in . 


exatnination-in-chief*” The conclusion I have 
come:to on the facta is that the evidence 
dess not’ establish that::at the time this 


transaction -was entered into, there was in: 


fact any pecuniary liability “on the part ‘of 
the husband, tosvards:-bis wife» That being 


ao the questions of- law to which I thaye. 


referred do not arise for consideration. 


There are two, other matters with-regard 
to which I :would-like to say‘a word: There 
is--the ` question-of Commission. An appli- 
cation was. made‘on behalf /of-the. wife forher 
examination: on Commission. : (It is not sug- 
gested thatshé.could have been cross-examined 
in-open Oonrt). The application was made 
on the 9th of September “and the learned 
Judge said in his order “the garnishee” 
Ci. e., the appellant) “was served with notice 
on the 28th . June.- Her ~husband who 
received it has not filed his schedule for two 
years. No explanation is forthcoming for 
thé.delay in making this application, and it 
appears tome that it is merely dilatory in 
view of the fact that the garndshee 
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fixed for hearing was the ist. But the 
Official Assignee’s notice of motion was taken 
out as far back as the 4th of May 1912. It 
is true the long vacation intervened, but it 
appears that on July. the 19th the appellant 
retained a solicitor. There was a change of- 
solicitors, and her -present solicitor was not: 
retained until August the 29th. Making due 
allowance for the change of solicitors, it © 
seems to me, having regard to the fact that ` 
the appellant must have been aware that her. 
evidence on Commission was quite as neces- 
sary for the purposes of the Official Assignee’s 
application as it was for her own later 
application, I am not prepared to say that 
the learned Judge was wrong in declining ` 
to allow a Commission to issue at the stage 
when the application was made. 

The other matter with -regard to which I. 
would. like. to say a word is with regard to 
the issue of a warrant of arrest. This 
warrant ‘was directed to issue immediately 
after the insolvent had given’ evidence 
before, the Oourt with reference tothe two 
applications with which the Oourt was 
dealing. The learned Judge’s order in - 
reference to this matter ia, “a warrant will 


` issue for the arrest ‘and detention of the 


= 


matter is fixed for the -first ‘instant”. The. 


learned Judge accordingly dismissed the 
application. Tho first instant is the date on 
which the notice of motion taken out by the 
appellant was made- returnable. If the 
éppellant’s application had -been the only 
application:in- the matter there would be 
nothing to suggest unreasonable delay; the 
notico of motion of the 6th September was 
made returnable on the .9th-.and the: dat - 


insolvent, Abdul Rahiman Saheb, in the 
Civil Jail unless he gives security this day in 
the sum of Rs. 10,000 for his appearance 
on 80th September 1912 and fot his filing his - 
schedule on or before that day. Insolvent is 
committed to the custody of ‘the bailiff in 
Court to be lodged in Oivil Jail and prodnoed 
on: 30th September 1912. Bond of S. 
Mahomed Hussain in Ra. 10,000 in favour 
of Registrar of High Oourt may be accepted”. ` 
The warrant was not executed because the 
bond was given. Theorder does not state 
the sections of the Act under which thé 
order was made. We have looked into the ` 
minute-book; that does. not help us much. 
It says: “Mr. Grant -applies under sections 
84 and 85 and asks for the arrest of the 
insolvent”. There must be a slip somewhere, 
becanse section 35 has reference to ‘redires- 
tion of letters.’ Such slips sre unfortunate, ` 
especially in relation to matters which concern 
the liborty of the subject. We feel some . 
difficulty . as to whether the order was 
under section 88 or section 34 My learned 
hrother has just called my attention to the 
fact that section 34 is the, only section 
which authorises the. issue of a warrant.~- 
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- Bection 38 gives power +o commit for 


contempt of Court whenever the insolvent - 


. fails to discharge the duties which the section 
: imposes on him forthe purpose of assisting 
: the Official Assignee in the realisation of the 
. property. Section 34 gives power to issue & 
warrant where there is reason to believe 
~ that the insolvent is absconding or is about 
+ to abscond eto. Mr. Grant now tells us 
+ that, so far as his recollection goes—and 
: there is nothing on the record which helps 
us in the matter—he asked that a warrant 
should issue on the ground that the insolvent 
by reason of his not having filed the 
schedule was embarrassing the proceedings 
in the insolvency within the meaning of 
section 34, sub-section 1, paragraph (a). We 
may point out that under section 24 (8) of 
the Act, power is given to the Court, on the 
-application of the Official- Receiver or any 
‘creditor, to make an order for the committal 
‘of the insolvent to prison if he fails without 
reasonable excuse to comply with the 
srequirements of the section as to the pre- 
-paration and submission of his schedule. 
‘It haa not been argued thatthe making of 
the order for committal in itself was bad 
and there is no appeal against it (I do not 
know whether an appeal would lie). Ido not 
“desire to say anything with regard to this 
particular case, because we are not dealing 
with the order of committal and as a matter 
, of fact the warrant was never executed and 
, ‘because I fully realise that in regard to this 
“particular case, the learned Judge may very 
‘well have been in possession of facts which 
lare not within our knowledge or possibly 
` which we have overlooked. Hoe was familiar 
with the whole course of proceedings in this 
case and we are not. BotI would like to 
make this general observation. It does not 
‘seem to be convenient that an oral applica- 
tion to commit should be mado, incidentally, 
in. the course of proceedings which have 
nothing to do with the question whether an 
insolvent ought to be committed to prison, 
especially where an insolvent is present in 
Court asa witness. The policy of the law 
is indicated clearly in section 135 of the Code 
of Civil Procedure: “Where any matter is 
pending before a tribunal having jurisdiction 
therein **** * the parties thereto * * ** 
shall be exempt from arrest under civil 
process other han process issued by such 
tribunal for contempt of Court while going to 
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or attending such tribunal” ete. ~ The ‘only 
exception “is: “nothing shall enable a jidg- 
ment-debtor to claim exemption from arrest 
under an-order for immediate exesution or 
where the judgment-debtor attends to-show 
cause why he should not be committed ‘to 
prison in execution of a decree”. -It is not 
suggested in this case that the order was made 
by way of execution of s decree obtained 
against the insolvent. The only other in- 
stance, fo far ag I know, in which a power 
similar to that given under the Insolvency 
Act ia given, is under section 476 -of the Code 
of Criminal Procedure. Sections 83 and 84 of 


- the Insolvency Act are taken from sections 


24 and 25 of the English ‘Act. At any rate 
as regards orders made under section 24'of 
the English Act, that is order for committal 
for contempt, ‘4 special procedure is provided 
by the English Rules. Rule 85 says that the 
application must be supported by an 
affidavit. Rule 86 requires the Registrar to 
fix the time and place for the Court to hear 
the application and provides that the notice 
should be personally served not less than three 
days before the day fixed for hearing. We 
have no express rules corresponding to the 
English Rules in these matters, but speaking 
generally it seems to me it is not desirable 
that orders for committal should~be made 
except upon a formal application, especially 
when the insolvent!. is in attebdance as a 
witness. I recognize that the facts of this 


, particular case may be of & very. special 


character, but I have thought it desirable to 
make these general observations. -` 


Mr. Chamier has urged before us on appeal 
that the effect of this order for the issue of a 
warrent was to terrorise his witnessts. He 
has suggested that if theorder had not been 
made, at any rate one of the witnesses, 
Enayattulla Sait, the head of the firm, would 
have been prepared to give evidence in support 
of the applicant’s case. That of course’ is 
only a suggestion. If it were well; foundèd 
one. would have thought there would be little 
diffculty- in our being fufnished wath an ` 
affidavit by Enayattulls. 


„As regards the insolvent, Abdul Rahiman 
himself, the order was not made. until his 
evidence was concluded, and I do not see any 
reason to.auppose that he would have said 
more than he did in support of his wife’s 
case if an order. for his committal had uot, 
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been made. If we thought that there was 
_ anything like failure of justice, then no doubt 
we should be prepared to allow further evi- 
dence to be taken, but we do not think so or 
direct further inquiry. For the reasons set 
out above it seems to mo that the appellant 
has failed to make out her case on the facts 
and the appeal will be dismissed. Speaking 
for myself, I had some doubt as to the ques- 
| tion of costs. However we lave considered the 
. matter carefully and the conclusion we have 
. come to is, that, there is no sufficient reason 
for departing from the ordinary rule that the 
: appeal should be dismissed with costs. The 
costs as to the appeal may be taxod as on the 
original side scale and there will be a 
certificate for two Counsel. 
Ouprtevp,, J.—I agree. 
appeal disnussed. 


ALLAHABAD HIGH COURT. 
Civiu Revision Patiriox No. 29 or 1914. 
May 18, 1914. - 
Present:—Mr. Justice Rafique and 
Mr. Justice Piggott. 

MOHAN SINGH—Appuicaxt 


TOTIUS 


'Muammat ANAR KUAR—Ovposite PARTY. 
Guardians 


and Wards Act (VIII of 1800), & 12— 
Power of District Ju to direct any party to proceed- 
ing to depost in Cowrt amy sum due to minor— Juris 
diction, 


In a proceeding under the Guardians ond Wards 
Act for the appointment of a guardian, the District 
Judge has no power to direct any party to the pro- 
ceeding to deposit in Court any sum due from him to 
the minor. 

Revision from an order of the District 
Judge of Bareilly, dated January 16, 1914. 

JUDGMENT.—This is on application in 
’ revision arising out of an order passed by 
the District Judgg of Bareilly in a proceed- 


- ing under the Guardians and Wards Act. 


The question was as to the appointment of a 
guardian to the person and property of a 
minor named Roshan Lal. An application 
for appointment as guardian had been made- 
by Musommat Anar Kuar and was being 
épposed by Mohan Singh. The learned Dis- 
trict , Judge ordered that a certificate of 
guardianship ofthe person and property of 
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the. minor be granted to Musammat Anar 
Kuar. That order was not appealed against 
and became final between the parties. It so 
happened that in the course of the inquiry 
the learned District Judge formed an opinion 
that Mohan Singh had in his possession 8 
sam of Rs. 2,000 which rightly belonged to 
the minor. At the close of the judgment by 
which he disposed of the questions raised by 
the parties, the District Judge noted that 
he directed Mohan Singh to deposit the 
sum of Ra. 2,000 within a month to tho credit 


_of the minor, arid that if this were not done it 


would be necessary to take proceedings in a 
Criminal Court. If the matter had ented 
there, there would have been no case for our 
interference; but an order to this effect was 
incorporated in the formal order or decres, 
which was drawn up in the case. - After 


- directing the grant of certificate, which was 


the only matter which the decree in the case 
should haye dealt with, the said decree 
repeats the order to Mohan Singh directing 
him to deposit in Court within one month a 
sum of Rs. 2,000. Wecannot find any geo- 
tion in the Guardians and Wards Act under 
which the learned Judge had power to pass 
such an order against Mohan Singh in the 
proceedings before him. If he meant ouly to 
warn Mohan Singh of the probable con- 
sequences of his acting dishonestly with res- 
pect to this sum of money, he could have 
done so. But we think Mohan Singh is 
entitled to complain of the fact that a direc- | 
tion ordering him to deposit a sum of money 
has been incorporated in the decree of the 
Court below. We so far accept his applica- 
tion that we order the following words: 
“Mohan Singh is directed to deposit in Court 
within one month the sum of Rs. 2,000 
which he has raised by mortgage of his 
nephew’s shop or it will be necessary to refer 
the matter to the Cirminal Oourt” to be er- 
punged from the decree or formal order 
passed in this case. The learned District 
Judge will, in consultation with the guardian 
of the minor, take such steps ashe con- 
siders necessary both to protect the minor’s 
interests and to secure the enforcement of the 
bond. 
Order varied. 
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MADRAS HIGH COURT. 
Orvin Appeats Nos. 250 AND 239 or 1910. - 
., April 9, 1914. 
. Preseni:—Mr. Justice Ayling and _ 
Mr. Justice Sheshagiri Aiyar. 
PATINHARKURU VALLABAN 
`~ CHATTAN RAJAH AVERGAL— 
APPELLANT 
. DeTsus 
RAMAN VARMA alias KOLATHOOR 5ra 
RAJAH MOOTHAYIL VALLABHAU 
OHETTAM KOIL KURUVIKUL alias 
MANKATA KOVILAGATH VALLABHAN 
OHATTAN KOVIL KURUVIKUL 
AND OTUERS—-ReSPON DENTS.” 


Malabar Lato—Stanom, nature of—Succassion, 
principles of —Nature of state taken by Btani— Sun by 
one stani to recover possession from another—Pedriod of 
lomitation——Title by prescription when complete where 
weberal offers were held succamively for more than 
tuelre yeare—Nach office held for. loss than telve 

Hisjoinder of causss of actwn—KEvidence 

Act (I of 1872), 08. 32, cl. (5), 38—Adsmissibility of 

document containing statement of deceased person as to 

” right of succession—Deposition given im pierioxs liti- 

gation —Hovo far adanissiblo tn evidenco—Proof of cus 
tom, y ` 


A anom property in Malabar does not vest in the 
family of the holder, but vests in the stans himself indi- 
vidually and descends to the person who succeeds to 
the dignity of wanom and the stam's ownorahip and 
intorest in the property of his tarward ceases on his 
succession to the anom, as if there was a division 
between himself and the other members of the 
tarward, though his relationship and consanguini 
with the family do not cease for all purposes z 
religious, funeral and other coremonies he continues 
to belong to the family. Snoocessian to the offloo is 
generally regulated by priority of age. 


, The estate taken by a wami, though limited in 
interest, is not a mero lifo-estato: tho stasi is not only 
ontitled to the income accruing during his life, but he 
has also the power of croating- a charge upon the 


estate or of alienating it whore such charge or niena- ` 


tion is necessary or bencficinl to the estato. The 
position: Ort aani may be konêd to Mataf e Hindu 
ow. 


Venkateswara Iyan v Shekhari Varina, 8 M. 884 
(P.O); 5 Ind. Jur. 542; 8 L A 149, 4 Sar. P. O. J. 259, 
Mahomed v, Krishnan, 11.M. 106 at p. 112, followed 

Where socording to custom, the vacancy in the 
ofico of ono by the five sanoma must be filled up by 
the senior among the holders of the four Kovdagams 
attached to those five stanoms, and whero a person 
not a member of any one of those Kovilagems bat 
belonging to a different stanom usurps the office in 
1896, and a member of the Kovtlagam whose right 
arose only in 1908, brings a suit to declare that the 
previous stam: was not legally appointed to -the offloe 
in 1895 and to recover possession from the usurper- 

Heid, that, (1) though causes of action which arose 
on two np dates were joined still as 
the relief is Only ancillary to ‘the princi relief 
claimed thereis no misjoinder of sako. wW, 5 
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(2) A stani is in the position of a Hindu rever- 
sioner. Where there gre successive stancom-holdeors, 
each is indopendent of the other and one does not 
represent the other.’ Wherea stranger usurps the 
‘office of stanom, though a suit fora declaration that 
the s title is invalid is open to cach stam, 
still he is not bound to sue at once, he can wait till 
his right actually comes into existence. A suit thus 

t by a claimant oannot be said to be 
barred by limitation if brought within the limitation 
period from the dete on which his right arose. 


Garsala Veerayya v. Gasmba Gannamma, 16 Ind. 
Oas. 839; 86 M. 570, 12 M.L, J. 188; 23 M. I. J. 200; 
(1912) M. W. N. 912 Prosonna Kumar Mukherjee v. 
Srikant Rant, 16 Ind. Oes. 365; 40 O. 178; 16 O. L. 
J. 202; 17 0. W.- N.: 187; -Chiruvolu Punnamma v. 
Chiravolu Perrasu, 20 H. 390 (F. B.) 1. L. T. 188; 

. 186 H. L J, 307, followed. 

(8) Title by prescription can be acquired only 
against 9 specific individual Where, therefore a 
stronger is ın wrongful possession of two or three 
stanom offices for a total. period of thirteen years, 
but remains in possession of each of them for lese 
than six years only, he oannct claim title by prescrip- 
tion to any one office. A stami is not a mere trustee, 
a stanom has properties attached to the office, unless 
properties attached to the office wors also adverscly 
occupied the office alone cannot be acquired by 
prescription. ii G 

Annamai Pillai y. Ramakrishna Mudaliar, 24 W. 
210; 11 M. L. J. 1, distinguished. $ 

Mundanchet Koman Nair v. Mundanchen Puvayl 
Theyyan, 10 Ind. Cas. 110, (1911) M. W.N. 853 
Ram Kalı v. Kodar Nath, 14 A. 156 (F. B.); A. W.'N. 
(1892) 22, Amrit Dhar v. Bandeeri Prasad, 23 A. 4454 
A. W. N. (1901) 188, followed . 

(4) Btatements made by a deceased person are 
admissible in evidence under section 382, clause 
(5) of the Evideyoe Act not only to ve 
“relationship by blood, marriage or adoption,” bub 
also dato of birth on the same principle. A dosan 
containing a statement of a deceased as to the 
mode of succomion obtaining in a particulas family is 
also admissible. 

Ram Chandra Dutt v. Jogembar Naram Deo, 20 O. 
158, Dhanori v. Ram 0. Ghose, 24 O. 265; 1 0. 
WN. 270 Onestal Government Security Life Assurance 
Company, Ltd. v. Narasimha Chart, 26 M. 183; 11 
M L. J. 879, followed. 

(5)-Where the interests are identical, and when the 
Se Bt malaga pad pi Mei aed ae 
evidence given ins former judicial proceeding can 
be received in ovidence under section 33 of the 
Evidence Act in s subsequent procoeding even against 
persons not parties to the previous Htigation. 

Mrino Moyoe Debia v. Boohun Moyee Dobia, 23 W. 
R. 43 15 B. L. B. 1. 

Pyke v. Crouch, 91 Eng. Rep. 1887; 1 Ld. Raym. 780, 
followed. . 

(6) To prove a family custom, the usage must have 
been prevalent in the family for a long period; it must 
have become e distinct tradition of the family. Whare 
only « very few instances ware proved, and they wers 
inconsistent with the ordinary course of events, it 
must be held that the custom has not been proved. 

Rama Nand v. Surgiani, 16 A. 221; A. W. N. (1804) 
47, Kuar Sen v. Mamman, 17, A. 87 at p. 03, A W. N. 
(1895) 10, Chandika- Bakhsh v. Muna Kumar, 29 1. A. 

> 20x 60, WoW. $25 24 A278 CP, 0.) followed." ' 


‘ty 
520 
PATINHARKURA 0. RAMAN VARMA, 


Appeals against tho.decree ‘of the Court of 
‘the Subordinato Judge of- South Malabar. at 
Palghat, in -Original- Suit No. 2 of 1909. 
Mr. J. L. Rosario (with shim Mr. B. 
- Govindan Nambiar), for the Appellant in A. 
_B. No. 250 of 1910. 


Mr. T. R.-Ramachandra Aiyar (with him 


' Messrs. T. R. Krishnasawmy Aiyar, U.. F. 

Ananthakrishna Atyar and N. A... Krishna 

' Adyar, for the. Respondents im A. S. No. 250 
` of 19106. Dean 


Mr. O: ‘Madhavan Nair; for the Appéllant ` 


| in A. 8. No. 289 of 1910. 
Mr. T. R. Ramachandra Adyar (with him 
“Mr. T. R. Krishnasawmt' Aiya) for -tho'Re- 
spondents in' A. 8: No: 239 of 1910. 
JUDGMENT. 


_ . Besxaciar Aryan, J.—In- the’ Walluvanad 
_ Bwaroopam there are nine sanoms. The 
first five of them-are. known as (1) «the 
~Walluvangd Vallabhan Valiya Raja Stanom, 
(2) Vellalpat Raja, (3) Thachalpat Raja, (4) 
> Etathrapat Raja and (5):the Kolathoor-Raja 
Stanam. There are-.two other stanoms 
t known as the Patinharakara ‘Raja and- the 
~ Kizhakkakera. In addition to.-these. seven 
there are two female. stanoms known as the 
Kalathoor Thamburatti ` Stanom and the 
‘ Katannen -Moothayil Thamburatti Stanom. 
' It ia admitted that, with regard to the first 
five s{anoms mentioned above, .the senior-in 
. age belonging to the four Kovilagams 
attached to ‘the -Swaroopam ordinarily 
succeeds. These four Kovilagams are the 
Mangada Kovilagam, the Aripra.Kovilagam, 
. the Katanna Manna -Kovilagam and: the 
‘Ayiranazhi .Kovilagam. The - mode of 
succession is regulated in this way: On the 
occurrence of a vacancy inany one of the 
, stanons the nextin rank fills .that place; 
“when the fifth stanom is vacant the senior 
‘inage from one of the four Kovilagams 
succeeds to it. As regards the Kizhakkekara 
. and the 'Patinharakara stanoms, the Subor- 
dinate Judge has gone into the history of 
‘their origin. ' I do ndt consider it necessary 
for the purpose of deciding. this case to 
ascertain whether they were off-shoots of.the 
Ayiranazhi Kovilagam, whether the appoint- 
ment to these two stanoms is by- the last 
holder of the stanoms or whether it ig by the 
Kolathoor Raja or by the senior of all. the 
stanom-holders, the Valia Raja; nor is -it 
necessary to consider wheter these stanoms 
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can be held only by members of the 
Ayiranali Kovilagam. I, therefore, do not 
propose to follow the Subordinate Judge into 
a consideration of these questions. There 
is no question in thir case regarding the two 
female sanome and it is not necessary to 
deal with them at all. 
In 1895 the first defendant in this suit 
was holding the Patinharakara Raja. Ona 
-vacancy- having occurred in the fifth stanom 
he sueceeded: to it. “Since ‘1895 on the 
occurrence of vacancies in' the other s#anoms 
he had moved up; with -theo result’ that at 
the time of the suit he was holding the 
third #anom. Disputes -Brose in conse- 
quence of the first defendant having occupied 
the fifth. anom. As a Malikana allowance 
was attached to it, under the direction of 
«the Revenue Authorities the - Tahsildar took 
‘statements in 1896 from the members of the 
` noarupam . in regard to the succession. 
These will be-referred to later on. In 1898 
-tho present 38rd defendant.claiming the right 
: to exclude the first defendant on the ground 
that he was holding the Patinharakara 
stanom'. brought: ‘Original Sait “No. "14 of 
“1898 (Exhibit XXY): for a ‘doclaration of 
«his right. . Mr. Venkataramana Pai, the thon 
> Subordinate Judge, heldithat tbe 1st defend- 
ant was riglitly in possession and that: the 

` third defendant was uot entitled to oust him. 
In appeal (Exhibit XXVI) the -District 
Judge.concurred-in this view. In second 
appeal (Exhibit VIII) .-the High Court 
called for a finding as to whether the first 
defendant was in posseasion of the proper- 
ties attached to the office and on tho return 
of that finding held thata suit for a bare 
- declaration withont seeking further relief 
will not lie. The -second appeal was 
dismissed upon that sole ground. `The 
present plaintiff, alleging that this right as 
senior in the four Kovilagams. to sucesed to 
the fifth stanom: accrued to him in. 1903, 
` brought this-‘suit for a : declaration ‘that' he 
is 80 entitled and. that. the first defondant 
had no right to hold, any of the five stanom. 
The first defendant pleaded thatthe fact of 
: his kolding tho Patinharakara stanom was 
not a disqualification for his succeeding to 
the fifth .stanom. He further contended 
-that-the suit was barred by limitation. The 
Subordinate Judge decided that tho first 
defendant had no right to any .of the five 
stanoms. ` He also held that the plaintiff's 
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"guit was not barred by limitation and gave 
a decree to the plaintiff as prayed for. The 
first defendant has presented this appeal. 

. Before dealing with the questions 
arising in this case it is necessary to 
understand the nature of the office of a stans 
and its legal attributes. The late Mr. Justice 
Sundara Aiyar in an article on “Topics of 


Malabar Law stanoms” contributed to the 
Madras Law Journal (mde 13 M. L. 
J. 161) discusses . this question at 


some length. He saya in pege 168: 
“Whatever may be the origin of stanom in 
any particnler case, whether it was the 
result of public law, or owed ita origin toa 
grant by the Ruling Chief to the holder of an 
office, or was merely the ‘result of an 
arrangement amongst the members of a 
tarwad for the maintenance of its. social 
prestige and influence, the first ersential of a 
stanom is, that the property vests, not in the 
| family of the holder, but in himself individu- 
ally and descends to the person who succeeds 
to his dignity. Another essential feature is 
that the s¢ant’s ownership and interest in the 
property of his ¢arwad ceases on his accession 
to the stanom. His relationship and con- 
sanguinity with the family do not cenge. 
For all purposes of religious, funeral, and 
other ceremonies, the stant continues . to 
belong to the family.” Then the learned 
writer points out that the accession to the 
stantshtp is not analogous to adoption under 
the Hindu Law. He says further that the 
stani and hia. tarwad “will have the same 
rights of succession to the properties of each 
other as if the severance from the family had 
been the result, not of his acceasion to the 
stanom, but of a voluntary division between 
him and the rest of the family” and that 
“the succassion to a stanom is generally 
: determined by priority of age”. As regards 
. the nature of the estate taken by a sant 
„he observes: “The estate taken by a stam 
.in the anom property is a limited one. It 
is not a mero life-estate, for the stant ia not 
only entitled absolutely to the income aceru- 
ing during his life, but he has also the 
power of creating a charge upon the. estate 
or of alienating it where such charge or 
. alienation is necessary or beneficial to the 
estate. His position may. best be likened to 
that of a Hindu widow with respect to 
property inherited by her from her husband.” 
The decision of the 
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Judicial Committee of . 


AN bol 


the Privy Council in Venkateswara Iyan- v- 
Shekhari Varma (1), isin full acoord with 
the above statement of the law. Their 
Lordships of the Judicial Committees say in 
page 386: “It appears that in the’ families 
of the Malabar Rajas it is customary to have 
a number of palaces, to each of which 
there is attached an establishment with 
lands for maintaining it, called by the 
name of a stanom. The. Palghat family 
have no less than nine stanoms. Hach 
stanom has a Raja as its head or stanomdar. 
The stanomdar represents the corpus of 
his stanom much in the same way as a 
Hindu widow represents the estates which have 
devolved upon her, and he may alienate the 
property for the benefit or proper expenses 
of the stanom.” The same view has been 
‘held by Muthusami Aiyar and Parker, JJ., 
in Mahomed v. Krishnan (2). In order to be 
precise it must be pointed ont that the 
stanom isheld either for the life of the 
stant or of those in the grade above him. 
The Walluvanad Swaroopam, it is conceded, 
is not different in regard to the appointment 
of these stants from the Palghat Raja 
stanoms referred to by their Lordships of 
the Privy Council in Venkateswara Iyan v. 
Shekart Varma (1). 

Ihave referred to this question at some 
length, because the various points arising 
for decision depend upon a proper understand- 
ing of the nature of the estate which a 
stant possesses. 

The chief contentions raised in appeal 
are that the frame of the suit is not proper, 
inasmuch as there is misjoinder both of 
parties and of causes of action; secondly 
that the suit is barred by limitation, and 
thirdly that the Subordinate Judge is wrong 
in holding that the first defendant was 


‘not entitled to succeed to the fifth stanom 


in 1893. 

As regards the first point Mr. Rosario 
contends that all that the plaintiff can lay 
claim to is to succeed to the fifth stanom 
and he is not justified <n’ tacking on to this 
claim a declaration that “the first defendant 
was not rightly in office in 1895. I cannot 
agree with this contention. The principal 
relief claimed is that the plaintiff owing to 


ore ee 0.); 5 Ind. Jur. 64% 8L A. 148, 4 
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his seniority in age has become entitled to 
succeed to tho fifth stanom in 1908; but 
it is necessary for him in order that he may 
getinto that stanom to prove that the first 
defendant who is holding the third stanom 
should vacate it. The relief against the first 
defendant is only ancillary to the main relief 
. which the plaintiff. seeks. J hold the suit 
was rightly framed. 

The next question argued by Mr. Rosario 
relates to the plea of limitation raised in the 
4th issue. The Subordinate Judge has 
mixed up questions relating to limitation 
and prescription in deciding this issue. 
There are two pointa to be considered: the 
flrat is whether the plaintiff's suit is barred 
by limitation and the second whether the 
first defendant hns acquired a prescriptive 
right to the offige. On the first point I am 
clearly of opinion that the lower Court is 
right. The right of the plaintiff to succeed 
to the Sth anom accrued only in 1908. It 
_is truo thathe might have ‘sned in 1895 for 
a declaration that the firat defendant was not 
entitled to succeed to the fifth stanom ; 
but he was not bound to bring such a anit. 
I have already pointed ont that the position 
of a stani is analogous to that of a Hindu 
widow; and it is settled law that a rever- 
sioner’ of the next life-estate-owner suo- 
ceeding after the death of the widow is 
not bound to bring a suit during her life- 
time for a declaration that the acta of the 
widow are not valid beyond her life-time. 
In tho case of reversioners under the Hindu 
Law [See Gaszala Veerayya v. Gaszala 
Ganaamma(8) and Prosonna Kumar Mukherjee 
v. Srikant Rant (4)] it has been held that they 
do not claim through each other. The same 
principle holds good in the case of stants, Each 
has an independent right to the office by being 
the senior in age when a vacancy occurs. 
Mr. Rosario referred to an observation in 
Ohtruvolx Perrazu 
(5) wherein it ia said that succeeding 
Mahants and Malabar stants have been 
treated as persons,claiming through or 
under their predetessora, though in strict- 
ness they do not so claim. I do not 


(8) 16 Ind. Cas. 899; 36 A. 570; 12 M. L. T. 188, 28 
M.L. J 209, (1912) M. W. N. 912, 
ND lo Tn Oms. 365; 40 0.173; 16 O. L. J. 20% 17 
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think that this observation can be said 
to be an authority for the position that 
stanis claim through each other. I, there- 
fore, hold that the suit is not barred by 
limitation. 

The next contention is that tho first 
defendant from the time that he succeeded 
to the stanom in 1895 prescribed for a 
right to hold a stanom and that the 
gradations through which he passed during 
the thirteen years preceding the suit 
gave him a title by prescription to the 
office of a stani. It is established that the 
first defendant did not continue in any 
of the staxoms for more than six years. 
It is not the case, therefore, of a right by 
prescription having been acquired with 
respect to iny one particular anom, 
although in the view that I have taken of 
this question the fact of any such acquisi-~ 
tion will not stand in plaintiff's way of 
succeeding to the fifth stanom. Reliance 
is placed upon Annasami Plai v. Rama- 
krishna Mudalsar (6) for the position 
that what the first defendent prescribed 
for is 8 right to a stanom independent 
of the fact that it related to the fifth, 
fourth or third stanom, and as more 
than twelve years have elapsed since he 
so prescribed, his right had become per- 
feeted. The first answer to this contention 
isthat before prescription can give a valid 
title, it must be acquired against a specific 
individul. Prescription acquired against A 
cannot be tacked on to prescription acquired 
against Band O and the prescriber cannot 
say that as he has been holding on 
against A, B and O in succession for over 
has acquired a 
title thereby. The principal requisite of 
preacription..is that the person prescribing 
should endeavour to get the rights of an 
individual in whom the property tuheres. 
Another answer is that a sienom is nob 
like a trusteeship. A  trusteeship in- 
volves rights and obligations apart. from . 
the possession of property, whereas a stanom 
is dependant upon the possession of property 
alone. It has been held in Mundancherd Koman 
Nair v. Mundancheri Puvayil’ Teyyan (7) 
that there can be no declaration of a right to 
a stanom independent of rights to property; 
it follows from this that a rightin a stanom 
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cannot be acquired divorced from the rights 
to the property appurtenant to that sfanom. 
Annasami Pillai v. Ramakrishna Mudaliar (6) 
has, therefore, no application.- On the other 
hand Ham Kali v. Kedar Nath (8) is in point. 
There it was held that when a third party 
had acquired a prescriptive right against the 
widow in possession, the next lifo-estate- 
` holder, the daughter, was not affected by 
the acquisition of such right and can sue 
to recover poasossion of the property. This 
has been followed in Amrit Dhar v. Bindesré 
Prasad (9), the principle of these decisions 
being that, until tho right te sue accrues 
either to a snccoeding life-estate-holder or 
to the reyorsioner, the prescriptive title will 


only affect the rights of the party in pos- 


session. Following that analogy, I must 
hold ‘that any prescription acquired against 
a sams entitled to possession will' only take 
- away his rights to be in enjoyment of the 
“property and will not bar the right of the 
next person to claim possession of the pro- 
perty when the succession opens to him. 
For these reasons I hold that the suit is 
neither barred by limitation nor did the first 
defendant acquire a title to continue in pos- 
session by prescriptive right. 


On the merits the principal question is 
whether the first defendant who was a 
Patinharekara Raja in 1895 rightly became 
the fifth sami in that year. This question 
has been discussed before us from four points 
_ of view, namely, that the Patinparakara Raja 
is a #amdar, that the first defendant did 
not relinquish that stanom when he attained 
_ to the Afth stanom and consoquently he lost 
his right to the latter, that Ariyittu Vazcha 
is performed to the Patinharakara Raja and 
that disabléa him from succeeding to any of 
_ the five stanoms and that there are instances 
in which the holder of the Patinharakara 
stanom has been superseded by his juniors 
in age indicating thereby that the holding of 
that stanom is ẹ bar to succeeding to any 
. of the five stanome. ` 
. Às regards the question ' whether the 
_ Patinharakara Raja is a stanom, I have come 
to the conclusion that it is. Exhibit XXTV 
is a letter written in the year 1847 by the 
then Valiza Raja to the Revenue Officials. In 
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that the writer says:——“In this Swaroopam 
there are-nine Kooruvashchas (stanoms)” mado 
up of the five principal stanoms and the four 
other stanoma, namely the Kizhekkakara, 
the Patinharakara, the Kolathur Thamburatti 
and the Katanna Mooththen Thamburatti 
stanoma. This was long’ befare dispute 
arose and this document to my nind is oon- 
clusive on the question whether the Patinha- 
rakara is n stanom of the same nature as the 
other five stanoms. Exhibit XID, a letter 
written by the Patinharakara Raja i in the 
year 1859 to the Collector, confirms this view, ` 


‘and it is further supported by Exhibits A, 


Band G. Mr. Rosario relies upan Exhibit F 
which contains a written statement filed by 
the then Patinharakara Raja, in a sait of 
1873 in which he speaks of the Kixshekkakara 
Kovilagam having lapsed to the Patinhara 
kara Raja, and argues that this right of 
survivorship is inconsistent with Patinhara- 
kara being a stanom. I am not prepared to 
accept this contention. Exhibit F makes no 
reference to the other five stanoms and’ it is 
not clear that succession to property on the 
extinction of heirs leads necessarily to the 
conclusion that the parson succeading is not 
a stanom-holder. 

The next point to be considered is whether 
a man can hold two sfanoms at the same 
time. It is conceded that it is not the 
general practice; but the evidence on this 
point is to my mind very inoonnlusive. The 
Subordinate Judge refers to a large number 
of documenta as bearing upon this ce 
They are Exhibita G, H, J, N, P,Q, R., 
and FF. ‘As regards Exhibits H, J, P,Q, B 
and FF, they only show that a man who 
auccoaded to one of the stanoms did not con- 
cern himself with the management of the 
affairs of the Kovilagam from which he came. 
It does not follow from this that one person 
cannot hold two sanoms. 


Mr. Ramachandrier has conceded that, if all 
the members of the Kovilagam from which 
the stant came, are dead, there is nothing to 
prevent the stani from selling possession of 
the property of the Kovilagam. Ordinarily 
no doubt by virtue of the stant being provided 
for from the income of the properties attached 
to his stanom, the other members of the 
Kovilagam will be allowed to enjoy the pro- 
perties of the Kovilagam to his. exclusion. It 
does not follow therefrom that the stani hag 
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lost. all his rights in‘the.Kovilagam. . Exhibit 
G is a written statement bythe present. Arst 
, defendant while he waa holding the Patinhara- 
. kara . Raja stanom in 1887. -In paragraph 2 
he saya: “This defendant, .having attained 
- Patinharakora. Raja’s stanom, has given. up 
all rights toand management of the Kovilagam 
. properties.” He does not -say that he had 


"lost his rights to.the properties by virtue of . 


"his suceseding to the: Patinharakara stanom. 
ı Exhibit N is a deposition by the mother of 
„the first defendant. in the year 1886-in which 
sho gays of the then Patinharakara.Raja that 
“ “ho. resides. permanently in. Patinharakara. 
‘He has been appointed to: that :Kovilagam 
from: here. : Then, he has.no right . whatever 
. to. the, property of this.Kovilagam.” This 
“does not: advance.the -case farther. , Exhibit 
AA-referred- to by..the Subordinate Judge 
. makes no reference to the Patinharakara. Raja 
giving. ap his rights in. the «property ‘of his 
"-Kovilagam. ` The inference to be drawn.from 
‘these documents may be thus.stated: ordinarily 
_o man holding the Patinharakara stanom will 
“mot concern himself with. the affairs of. the 
` Kovilagam.from which he. suceeeded to the 
slanom. True there are no instenoes, except- 
“ing in the case of the firstdefendant, of a man 
holding one of.the five. stanoms also holding 
“the''Patinhatakaras stanom. . It may be the 
first defendant is holding wrongfully the 
` Patinharakara stanom, but I cannot say it is 
proved that he is disqualified from holding 
any of the five stanoms from'the’ fact of his 
‘still retaining the 'Patinharakara stanom. 
- Mr. ‘Reamachandrier contends that Before s 
“man: can attain to one of the five stanoms he 
` must be a Valiy Thamburan of one of ‘the 
* Kovilagams, and that ag. whena man .becomes 
‘the‘Patinharakara Raja he can no longer 
“be the Valiya Thamburan of the: Kovilagam 
from which he came, he cannot succeed to 
-one‘of the five’ stanoms.° The, term Valiys 
Thamburan is applied to the senior male m 
1a Kovilagam. It is not an-officeora dignity 
and J see no sufficient: evidence. for the posi- 
tion-that a man should -be a Valiya Tham- 
buran.in his Kovilagam before he .can claim 
.tohold a stanom. Supposing. all..the three 
or four stanoms .become. vacant.at the same 
time, the three or: four men senior in age 
will naturally succeed.to..these stanom+. All 
_of them cannot be Valiya Thamburans. It is 
curious, as -pointed ont by: Mr. Rosario, that 
in Exhibit PPP the only stanom-holder who 
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~is mentioned as being disqualified to ‘attain to 
any other stanom is. the holder of -tho Onnu 
«Kura Ayiram stanom. \Noreference ia made 
in that document to the disqualification.of the 
‘"Patinharakara:Raja to hold.the other stanoms. 
- Eor all these reasons I hold that the conten- 
tion must fail. 

The next question for decision is whether 
the Patinharakara Raja is entitled .-to the 
, Ariyuthu- Vazcha and, if so, whether that is 
_a bar to: his olaiming ove of the five sta- 
noms, ' Exhibit XXIV -leaves no room for 
_doubt that the Patinharakara Raja is entitled 
.to Ariynthn Vascha. : It is .said to be the 
. ceremony. of coronation; upon the. materials 
| before me I must hold that it is only in 
‘special cases that this Ariynthu Vazchais per- 
formed. . The Valiya Raja has'this Ariyuthu 
ı Vazcha and the Thamburatti of - Kolathoor 
enjoys that-privilege. The question is what 
legal effect shonlt bo attached: to the per- 
formance ofthe Ariynthu Vascha. The wit- 
nesses: examined in this.case on behalf of .the 
| plaintiff say that there is nn Ariynthu Vazcha 
in the case ‘of the.second, third, fourth and 
n fifth stanoms, because those stanom-holders 
have. something higher to look to, and the 
learned Vakil for the reapondent asked us to 
draw the inference therefrom that, where 
\Ariyathd Vazcha is.performed fora particular 
stant, that man can have no ‘other sanoms 
nto aspire. to. ‘I cannot accept’ this: argument. 
: The- converse of what a- witness ‘states is not 
«to be taken to be- his deposition. ‘-Moreover, 
if, as the learned Vakil contends, the Ariyuthnu 
» Vascha-is conclusive upon the disability of the 
first defendant to succeed tc any of.'the five 
stanoms, it should have been specially pleaded 
in-this case. “There-is no mentionof it in the 
-plaint, no argument -was addressed to the 
Subordinate Judge upon this question; not 
only this ix the litigation which was started 
-in-the yeat 1898 no reference was made to this 
ceremony of Ariynuthu' Vaxcha; and in the 
various depositions which. were taken: by the 
"Tahsildar in the year 1896 shortly after dis- 
putes arose, po member of the family. deposed 
uthat!the fact of Ariyuthou Vazcha being -per- 
“formed: to: the ‘Patinharakara ':-Raja was a 
‘peason:’ for! his - being- excluded from the 
five stanoms.’ I’ have, ‘therefore, come to 
conclusion -that the evidence relat- 
ing to the legal consequences of the per- 
formance of Ariyuthn Vazcha is inconclusive 
and that as this. point, was not relied - upon 
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before the Tahsildar- or-in the-previous. suib~ 
or in this litigation in the Court .below,-we 
abould not base our decision: on-it.: 


It. -is finally ‘contended ‘that there are‘in- 
stances of a Patinharekara Ráje having beon 
superseded by his juniors: in age im attainirg ` 
to thé: fifth’ anom -and “that ‘shows: 8 con- 
sciousness on the part of the- various- 
Kovilagams that the: Patinharekara Raja 
cannot ‘sncceed::to -any: of «these stanoma. 
Four. instances of supersession have been’ 
referred to. . The firstis that of Unni Kunhan- 
whd -became the fifth: Reje im 1025. He 
belonged to-tho -Katanamannsa Kovilagam.: 
The ‘second is' the case of ‘another Unni: 
Kunhan, who became:the fifth Raja. in 1030. 
He belonged ‘to the Ayiranashi Kovilagamr - 
Thé third is tho- case of-Ummathan who. suo- 
coeded:to. thé fifth stanom in‘1086. He be-: 
longed tothe Mangada: Kovilagam. Thè 
fourth ‘ia\the caso of Ponunni who belonged: 
to Airanazhi and ‘who, the-~plaintiff'says, 
succeeded to the: fifth stanom in 1038,, but. 
who, the first- -defendant ‘says, attained “that 
stanom only’ im: LO4T.' ‘All‘-these four *in-* 
stances are said to have occurred whén Bhanu 
Tahmabiran was in the Patinhorakara Raja -~ 
from’ 1888 to 18659, that is; -from the Malaya». 
lam: year! 1018 to 1040. With -regard ‘to the- 
fitat-.three - instances -it is denied that:these « 
men-were junior in age to Bhanu Thamburan. 
Ag regards:the fourth ipstance it is conceded 
that. P6nunnt was younger thén: Bhanu; but 
it is-argued that as -Ponunnt succeeded ‘to the 
fifth ` stanom only in 1041, that: is after the 
death of Bhanu: in 1040. That ‘case ia‘not an‘ 
instanes in point.” A large- number `of ‘doocu- 
mente were referred to in +his connection. 
They are ~Exrhibite: H,'! Y; Z; AA, BB, OC, 


DD;' FF, KK, LL, .MM;- NN, FFF and” 


OOO. Béfore dealing with these documents, -~ 
I must deal ‘with the objection raised by Mr. 

Rosario. to some of them on: the ground that - 
they: are not receivable‘in evidence. Exhibit‘ 
AAs a deposition: given by one Kavyunni | 
who was the: fifth ‘stanom-holder in“thé-year ~ 

1885. 
of Ponunni in 1088. The learned Vakil ' 

objects to the reception of ‘this document in - 
evidence: 


on the ground that it is not- 
a: statement relating. to the 
existence’ of, any: relationship by, blood ‘ 


marriage or-adoption and ‘consequently itis- 
not covered*by section 82 clause (5). of the 
Evidence Act.. Iluktration- (h)- ‘to - section 
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82 suggests thatia lebten containing the - data: 
of -birth ‘will be:recsivabletim' evidences: The- 
words - “ relationship; by blood, marriage or 
adoption”? have been ‘construed ta include- 
statements relating -to the date:of [the birth - 
ofa deceased person. In Ram Chandra Duti- 
v. Jogencar Naraiw Deo (10) and Dhanmull- 
v. Ram -Ohiundsr Ghose. (11) thé learned- 
Judges . of © the Calohttas High Oourt- 
held that evidenca of-this kind is -receiy- 
able tunden section 32,.clause (3). Hor - 
ing these’ decisions Bhashyam Iyengar, J., ` 
Oriental Government. Securtty _ Life NG 
Company, TA. v. NararimbalUhari (19) decided- 
that ‘document containing thé date ofbirth * 
of .a deceased person .come properly under » 
clause (5) of section 82.. The: principle’. of + 
these -decisions. I :take it to. be that in” 
order to ascertain the trelationship referred . 
to, -the dates-of ‘birth or death of deceased - 
persons: will:be:: material . The.date of birth’ 
will in many cases be -animpartant.'factor t 
in ascertaining. relationship: by blood. I, 
must, thérefore; hold: that. Exhibits. AA -is- 
receivableiir evidence. . The: nextx-objoction + 
relates: to the. admissibility. in: evidence: of + 
KK: LL and MM... These are depositions - 
given’ in Suit. ‘No. -18 of . 1899 brought. by 
the third defendant for establishing hia‘right : 
to the fifthtstanom. The sargument: of. the - 
learned Vakil . tor the appellant is that,ithat + 
suit:’was-not between the-same parties or their 
representaiitas in interes unden the proviso 
to. section: 33 of the: Evidence: Act and con- -- 
sequently ,the.depasitions given in that-case ` 
shouldnot beread'as:evidence in the-pnesent t 
care. . In dhat- suit the third defendant con- - 
tested the right of the: firat tdefendant ‘to: 
holdstthe.first stanom. . He was Titigating a` 
question in: which the. present ‘plaintiff - is - 
undoubtedly interested.: Itimay be thdt the-~ 
plaintifft dota not claim» through the: third-i 
defendant,: but.is he not a -representative-in-. 
interest of thd. 3rd ::defendant .who breught + 
Original: Suit No. 13 tof 1898P The: term. 
“rapresentative-in-interest’s would -no..doubt + 
include . persons who Raye derived title. from : 
another: I am of:opinion, it also ‘includes - 
persons-having. the. samet interest in ‘the-- 
subject-matter of the. litigation. It will‘ 
compuise-all parsons on:whose! behalf, though + 
not-lir théir mames orası representingithom, | 
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the previous litigation is carried on. In 
other words all persons whoso rights are 
litigated bona fide by a person virtually on 
behalf of a class, though they themselvos are 
not co-nomineses on the record, will be considored 
in the eye of law as representatives-in- 
interest of the previous litigant. The judg 
ment of Couch, CO. J., in Mrino Moyse Debia 
v. Boobun Moyes Debia (18) tends to show 
that where the interests are identical and 
where tho object of the litigation is to advance 
* a common claim, evidence given in a former 
judicial proceeding can be received in a subse- 
quent proceeding. The learned Ohief Justice 
leaves the question open whetherthe principles 
of English Rules of evidence relating tn 
similar matters should not be adopted in 
India. Although the learned Chief Justice 


does not quote it, it is clear that ho was: 


referring to the caso of Pyke v. Crouch 
(14). That case supports tho view I have 
indicated. My conclusion is that these 
documents are receivable ‘in evidence. This 
reasoning does not apply to Exhibit NN, 
which is a deposition given by the third 
defendant who is still alive and who has 
not been examined. The depositions them- 
selves, when closely examined, are not precise 
in regard to the age ‘of the persons who 
succeeded to the stanom and I am not in- 
clined to place much reliance upon them. 
Moreover, all of them were made after 
controversy had began and it is not safe to 
act on the statements contained in them. 
Nor am I prepared to believe the deposi- 
tions given by the plaintiffs first, fourth 
and fifth witnesses. As regards Hrhibit 
FFF, itis clear that it has not been proved 
to have been written by Bhanu Thamburan. 
On “tho other hand the deposition of the 
plaintiff's first witneag makes it clear that 
it was not written by him. , If Exhibit FFF 
js not proved Exhibit Z cannot avail the 
plaintiff. Still there are Bxhibite AA and 
CC, depositions given in the year 1885, which 
make it clear that Ponunni succeeded to the 
fifth stanom in the yər 1038. As it has 
been conceded before us that Ponunni was 
junior in age and that Bhann Thamburan 
did not die till 1040, that is a clear instance 
of the supersession of a Patinharakarn Raja. 
I.do not think that the inference whioh 
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the Subordinate Judge draws from Exhibits 
Z and BB and DD is correct. On the 
whole my conclusion is that ono instanco 
in which the holder of the Patinharnakara 
stanom has been superseded by his junior in 
age has been proved. 

Onthese findings thequestion is whether the 
plaintiff has established that the first defend- 
ant in the year 1895 had no right to moceed 
to the fifth stanom. Itis commn ground that 
the senior in ago is entitled to succeed to 
that stanom, if no infirmative ciroum- 
stances exist. The burden is, therefore, 
heavily upon the plaintiff to prove his case. 
All that has been established in the case 
is that Bhanu Thamburan who was 
Patinharakara Raja between 18388 and 1865 
was superseded by Ponunni; and also that 
the first defendant did not renounce his 
right to the Patinharakara’ stanom when 
he became the fifth Raja. Does it 
necessarily follow from these facts that it 
was in the conscious belief that a 
Patinharakara Raja is not entitled to the 
fifth slanom that the superseasion took 
place? It is consistent with the thoory that 
Bhann, either because he thought that the 
chances of succeeding tothe Valia Rajaship 
by passing through the intermediate stages 
were too remote, or becauses there was a 
palace attached to the Patinharakara stanom 
whereas there was none for the fonrth, third 
and second sanoms, considered that he will 
not be wise in giving up his then position for 
the remote chance of succeeding to the 
firat stanom and to the palace attached thereto. 
The proved instance ia as consistent with 
a voluntary giving up of righta as with 
the view thats Patinharakara Raja is not 
entitled to the fifth stanom. As has been 
pointed out in Rama Nand v. Surgiant (15) 
where the proof of custom is consistent with 
the continuance of the ordinary .course of 
eventa or with a deviation from it, the 
Court should come to, the conclusion that: 
the custom haa not been proved. There 
has been no decision of a Ciyil or Revenue 
Court, and there is no record of any kind 
showing that the Patinharakara Raja is not 
entitled to succeed to the fifth stanom. The 
evidence of neighbouring Swaroopams like that 
of Palghaut and of the Zomorin should have 
been available to prove a custom like this, if . 
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there is any foundation for it. Ido not propose 
discussing the quantum of proof that is 
necessary to establish a family custom. The 
principles enunciated in various decisions may 
be thusatated.—To become a family custom, the 
usage in question must have been prevdlent 
- in the family during a long period. It must 
have become a distinct tradition in the 
family. In proof of a family custom one 
of two things must be shown, either a clear, 
distinct and positive tradition in the family 
that the custom exists ora long series of 
instances of anomalous successions from 
which the custom may be inferred. It is 
“mo doubt true, as pointed in Kuar Sen v. 
Mamman (16), that the principle of the 
English Common Law that the custom must 
be immemorial does not apply in India. At 
the same time it has to be remembered that 
their Lordships of the Judicial Committee in 
Chandska Bakhsh v. Muna Kunwar (18) laid 
down where four instances of inheritance in 
derogation of the ordinary law were proved, 
that the custom had not. been sufficiently 
established.. In the present caso it ia for 
the plaintiff to prove that the first defend- 
ant was-undera disability at the time that 
the fifth stanom became vacant. 
show that it is the custom of the family 
that when the senior in age occupies the 
Patinharakara Raj, he is disentitled to succeed 
to any of the five stanqms. He has also 
to show that thero was a onnaciousness among 
the members of the Swrroopam that a 
tradition exists excluding the Patinharakara 
Raja from there stanoms. The evidence 
adduced in this rare is altogether in- 
suffivient to establish any of these propositicna. 
I must hold that the plaintiff has failed 
to prove the case set up by him and 
that his suit should be dismissed. In the 
circumstances of the case I think each party 
should bear his own costs throughout. 
Appeal No. 239 will also be reversed. 
The memorandum of objections will bo 
dismissed. 
Arming, J.——I concur. 


Suit dismi 
Gtk bo We, N (1895)10 
17) 29 L A. 70600. WN . 425; DA A. 278 (P. 0). 
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CALOUTTA HIGH COURT. 
Secoxo Omit Appear No. 2675 or 1912. 
May 21, 1914. 

Present: —Mr. Justice Fletcher and 
_ Mr. Justice Richardson. 
DEBAKAR SINGH—Piamtrirr— 
APPELLANT 


versus 
RADHAGOBINDO SINGH AND OTHHRS—- 
DayexDANTs—RRsPONDERTS. 

Ghathoali terure in Bankura, nature of—Ordmary 
rules of tnheritanco—Condation of approval by Govern- 
ment—Jurisdiotion of Oirl Court to re-instate Ghatscal 
dusmimed by Police authorities, 

Although the Ghatwali interest in Bankura is 
heritable, the Hindu -and the Muhammadan 
Law rules of inheritance are not applicable to the 
tenure, but it is held upon the condition of the ap- 
proval of the heir by the Government. 

Nilmom: Singh Deo v, Bakranath Singh, 9 O. 187 
(P. 0.); 91. A. 104 5 Shome L R. 68; 4 Bar. P.O. J. 
835, reliod upon. 

The Oivil Courts cannot interfere to reinstate a 
Ghatwal who has been dismissed by the Police antho- 
rities, in the land which he formerly held as Ghatwal. 

Debes Narain Singh v. Sree Kishan "Bem 1 W: R. 321, 
followed. 


Appeal from the decree of the District 
Judge of Zillah Bankura, dated July 26th 
1912, reversing that of the Subordinate 
Judge of Bankure dated June 80th 1911. 


Babu Bankim Ohandra Mukerjee, for tho 
Appellant. - 


Babus Basanta Kumar Bos, Shorishs 
Charan Mitra and Kali Kinkar Ohakerbutty, 
for the Respondents. 

JUDGMENT. 

FLeronrr, J.—This is an appeal froma 
judgment of the ed District Jndge of 
Bankura, dated the 26th July 1912, allowing 
an appeal from the decision of the learned 


. Subordinate Judge. The plaintiff brought 


the suit to recover certain lands which he had 


formerly been in possession of as Ghatwal, but . 


from which itis alleged that he had been 
dismissed by an order of the District Magis- 
trate. The casein both the lower Oourts 
proceeded solely on the question whether the 
plaintiff had or had not heen dismissed by 


É tbe District Magistrate and whether he was 


entitled to ask the Court to review the order 
of dismissal made by the District, Magistrato. 
That was the only point raised jin the two 
lower Courts and that is the only point we 


~ . have got to decide here. This Ghatwali is in 


Bankura. The nature of the Ghatwali in 


- that district has been laid down in the Privy 


‘the tenure of the office.” 
-quite clear that the Court could not reinstate 
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Council judgment in the case of Nilmoni 
Singh Deo v. Bakranath Singh (1). The 
nature of the interest is that, althongh it is 
heritable, the ordinary rules of inheritance ac- 
cording to the Hindu and the Muhammadan 
Laws are not applicable to the tenure, but it 
is held upon the condition of the approval of 
fhe heir by the Government. That question; 
in my opinion, is not open to doubt after 
the decision of the Privy Council. In so far 
as the decision in Jogendra Nath Singh v. 
Kali Charan Roy (2) conflicts with the de- 
cision in Nalmont Singh Deo v. Bakranath 
Singh (1) already referred to, of course, the 
decision of the Privy Oouncil is binding on 
us. Butwe are not concerned with that 
point here. Here the plaintiff was dismissed 
by the District Magistrate, the reason being 
that he had made default in payment of the 
quit-rent that was due from him to the 
Sudder Ghatwal and the District Magistrate, 
in the exercise of his discretion, thought fit 
to dismiss the plaintiff and to direct the 
Budder Ghatwal to appoint some one else in 
his place. It is said thet the Civil Oourt is 
capable of reviewing that order, but in my 
opinion it cannot review such an order. If 
in the opinion of the Police authorities, it is 
essential that money should not remain due 
from the Ghatwals to the Budder Ghatwal or 
that, in the interests of the public, Ghatwnls 
should remain free from debt and perform 
their duties with less likelihood of taking 
gratification from other parties, it is obviously 
a matter for the executive authorities to 
consider. It has been decided by this Court 
in the case of Debee Narain Singh v. Sree 
Kishen Ben (3) that “the Civil Courts cannot 
interfere ‘to reinstate a Ghatwal who has 
been dismissed by the Police authorities in 
the land whioh he formerly held as Ghatwal. 
The right to possess the land depends on 
It seems to me 


the man as the Ghatwal, because the Court 
cannot force upon the executive authorities 
a person to discharge the duties who in the 
opinion of the executive authorities ia notsuited 
or is not fit to perform those duties. In my 
opinion the Oourt cannot reinstate a person in 
the land who has been properly dismissed from 

(1) 9 0. 187 (P. 0.) 9 L A 104 5 Bhomo L. R 85; 
4 Bar. P. O. J. 335. 
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the office. I think that the learned District 
Judge cams to s correct conclusion when ‘he 
dismissed tho plaintiff's snit. . The prosent 
appeal, therefore, fails and must be dismissed 
with costs. 
RICHARDSON, J.—I agree. 
$ Appeal dienissed, e 


MADRAS HIGH COURT.. 

Sgcomp Orvin Appwit No. 1498 or 1911. 

March 24, 1914. S 
Prosent:—Mr. Justice Tynbji and 
Mr. Justice Spencer. 
KUNHAMBI AND oruars—Deraxpants— 
APPELLANTS 
VOTES 
KALANATHAR AND OTHERS—PLAINTIFP8— 
R USPONDENTS. 

Happitlahs of North Malabar, whether governed by 
Muhammadan Law or by Marumalatayam Law—Oustom 
-Specific instances where custom set up and proved—- 
Hvidence—Madras Ciril Oourte Act (III of 1873), 
z. 19. 

The quostion whethor the parties to a case are gor- 
erned by the Marumakatayam Low or Muhammadan. 
Law is one of fact, namely, whether the particular 
parties have adopted the ono system of law or tho 
other. 

If the parties belong to tho Musselman religion, the 
rules of succession being o portion of that religion, it 
may bo inferred that there would be a tendency to 
follow the rules of Islam as the inheritance. 

Tho way In which proporty has hold or tho 
way in which the parties conducted themselves 
in the past, or the parties themselves or their 
ancestors have in previous litigation set up that they 
are governed by one system or the other, all that 
would be strong evidence to shew what law the par- 
tiss hayo followed. 7 

Ina newly conquered country the Sovereign has 
allowed parties to adopt any custom which they fol- 
lowed to guide Oourte in deciding upon their rights, 

Jammya v. Duvan, 28 A.. 20, A W.N. (1900) 181, 
Muhammad Ismail Khan v. Lala Shoomukh Rai, 18 
Ind, Oas 571, 17 0. W. N. 67. 12 M. L. T 644, (1018) 
M. W. N. 27; 17 0. L. J. 143 (P. 0.); 15 Bom. L. B. 76, 
Hirbae v. Sonabae, (1847) Perry’s Oriental Case, 110, 
4 Ind. Dec. (0. s.) 100, 2 Morley’s Digest 431. d 

What custom or rule they hare followed is alwa 
a question of fact. Whother such customs should 
ented by Oourts or not is a rule of law depending 
upon various considerations, such as they are not un- 
ascortained or opposed to public policy or unreason- 
able. 

Hoult v. Halliday, (1898) 1 Q. B. 125; 62 J. P. 8 
671. J. Q. B. 451, 77 L. T. 704 46 W. R. 818; 14T. 
L. R. 109, followed, 
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Whare there are a number of decisions whioh show 
that particular Muhammadans preferred Maroma- 
katayiam Lew to Muhammadan Law in questions of 
wuccosmon eto., thero is a presumption that Maru- 


maketoyam Law is the law applicable to such 
parti 


os. 
Asean v Pathumma, 22 M 4944 Kunhimbi Umma y. 
Kandy Mothin, 27M. 77, followed. 

In such cases, Courts must take judicial notice of 
tho specific instanocs in which tho custom was set up 
and provod. 

George v. Davies, (1911) 2 K. B. 445, BOL. 7. 
K. B 924 104 L. T. 648, 55 8. J. 481; 27 T. L. R. 415, 

Moult v. Halliday, (1888) 1 Q B. 125, 67 L. J. Q B. 
45l, TI L.T. 704 46 W.B. 818, l4 T. L.R. 109. 
followed 

Subramanian Chetti v. Arwnachelam Chetti, 28 M 1; 
Tribant System der Pendekten Rechets, page 15. 


Second appeal against the decree of the 
Court of the Subordinate Judge of North 
Malabar, in Appeal Suit No. 189 of 1910 
preferred against that of the 
Munsif of Kuttiparamba in Original Suit 
No. 565 of 1908. 

_ Mr. T. R. Ramachandra Atyor, for the 
Appellants. 


Mr. T. K. Gobinda Atyar, for the Respond- 
ents. 


JUDGMENT. 


Tras, J.—The question on which the 
parties to this sppeal are at issue is 
whether they are governed by the Muham- 
madan Law or the Marumakatayam Law. 
They are Mappillaha of North Malabar. 
- Both the lower Courts have decided that 
the Muhammadan Law is applicable. The 
learned District Munsif proceeded on the 
basis that “a custom varying Muhammadan 
Law to be recognized as valid must satisfy 
the essentials of peaceableness and con- 
sistency.” “These elements”, he added, ‘ ‘appear 
to be wanting in the case.” In appeal the 
Subordinate ` Judge came to the same con- 
clusion, on the ground spparently that the 
general presumption is that the parties 
follow the law of their religion. He stated, 
however; that no authority was quoted for 
the proposition that Mappillahs in North 
Malabar follow the Marumakatayam Law. 
In conclusion he said: — I do not think, for 
the reasons pointed out by the District 
Munsif, that the form of evidence, which 
the law demands to prove a custom, is 
present in this case.” 

~ Tt is argued before us that the findings 
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of the lower Courts proceed on such an 
erroneous view as to the nature of tha 
question to be decided, and in such dis- 


regard of the presumptions applicable, 
that we ought to interfere in second 
appeal 


Neither of the lower Courts has alluded 
to the Madras Civil Courts Act, section 16 
of which lays down:— Where, in any suit, 
or proceeding, it is necessary for any Court 
under this Act to decide any question TƏ- 
garding succession, inheritance, marriage, 


or caste, or any religious usage, or in- 
stitution, 
(a) the Muhammadan Law in oases 


where the parties are Muhammadans, and‘ 


the Hindu Law in cases where the parties 
are Hindus, or 
(b) any custom Cif such there be) harmi 
the force of law and governing the 
parties or property concerned, shall 
form the rule of decision.” í 
The Act expressly mentions customs and 
usages as capable of being enforced by Oivil 
Courts; and in this respect it differs from such 
Acts as-the Civil Courts Act for Bengal, the 
United Provinces and Assam, Act XIT of 
1887, section 37 of which does not refer to 
customs and usages. The Conrts bound 
by the latter Act had through a series of 
decisions been holding that inasmuch as the 
Muhammadan Law was hy the Legislature 
required to be enforced by the Courts and 
inasmuch as that Act did not refer to 
custom, it was not permissible for the parties 
to adduce any evidence of custom varying 
the strict Muhammadan Law. The rule as 
I have’just stated was followed by the 
Allahabad High Court in the case of 
Jammya v. Diwan (1) and in a later case 
which was taken in appeal to the Privy 
Council. In the latter case the position 
taken up by the Allahabad High Court is 
very distinctly laid down. It appears from 
the decision of the Privy Council reported 
ag Muhammad lemari Khan v. Lala Shoomukh 
Rai (2) that the following two issues among 
nee were reised: (1) “Can the answering 
defendants plead that the family in the 
matter of inheritance is subject to any custom 


1) 28 A. 20, A W.N. (1900) 181. 

2) 18 Ind. Oas. 571; 17 O W. N: 97; 12 M, 
644 (1918) M. W. N. 7; 17 O.L. J. T. 48(€.0)ji6 Bom 
L. E 76. 
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in supersession of the Mahammadan Law?” 
and (2) “If so, does any custom prevail in 
< the family depriving femala issue of right of 
inheritance in presence of their male issue?” 
All the three other Courts in India in .that 
- case decided that no evidence of the alleged 
“custom was. admissible.” Their Lordships of 
“the Privy Oouncil, however, reversed these 
decisions. Their judgement consisted of the 
< following sentence: “Their Lordships have 
considered this case, and they think that the 
. suits shouldbe remanded ito,the High.Court 
-fo enable the parties‘to file evidence with 
respect to issue No. 3 as to the family 
_ custom.” 


As the Privy Council -have not given 
reasons for differing from tho -series of 
decisions pronounced by the Allahabad and 
the Oálcutta High: Courts, it is only possible 
to fall back on previous decisions in 
‘order to discover the principle underlying 
the rule of law enacted specially in ‘the 
“-‘Madras.Civil-Courta Act and held’by the 
` Privy.Oounoil to be applicable, notwithstand- 
ing that it finds no explicit mention in the 
‘Act with which they were dealing. That 
principle was considered «with very great 
learning in o celebrated judgment by ‘Sir 
Erskine Perry, O. J. of the Supreme Court 
of Bombay in Hirbae v. Sonabas (3). 
The Chief Justice considers this point at 
page 116 ef seg. He lays down in effect 
that such legislative enactments as we have 
‘to deal with and as govern the rights of the 
parties in the present case, proceed on the 
“basis that the Courts have to give their 
decisions in -accordance with -the Jaw as 
delivered to them for administration by- their 
Sovereign and that the law so delivered to them 
consista of that law which the parties, as a 
matter of fact, by their customs and usages 
have adopted, not the law which tho-Court 
either by consideration of the historical cir- 
cumstances rolating -to ‘the parties, or of 
their religious books -or otherwise, should 


consider to'be the Igw that-they ought-to-have’ 


adopted, If that law, being sufficiently 
certain and not opposed'to public policy, is 
of such a nature that the Courts can ‘give 
effect to it, then the enactments require that 
they should give effect to it. In dealing 


(8) (1847) Perry’s Oriental ee 110, 4 Ind Dec, 
(o. &) 100; 2 Marley's Digest 48 
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with the rules that are included in the body 
of law to which any class of persons is 
subject, he-points out various considerations 
rendering customs peculiarly important: “I n 
every well ordered community”, he saya, “St 
is essential to its peace that clear and 
certain rules should exist as to the various 
relations of domestic life, and in every early 
history it will be found, that as to moat of 
these, such as marriage, succession, adop- 
tions, as wejl as to the various occupations, 
agricultural, pastoral or mercantile, which 
may happen to prevail in auch society, the 
exigencies of man have framed rules long 
before written lawa existed. A considerable 
-body of.law-.thus arises in every state, andthe 
Legislator, when he is required to enter upon 
his task, rarely seeks to interfere with regu- 
dations which:the habits and manners of the 
people have spontaneonsly adopted,” — Perry 
Oriental Cases, page 116. The reason of 
this non-interference is that “it is a matter 
of comparatively little interest to the com- 
monwealth how the affairs of the private 
individuals are conducted among themselves.” 
some cases the wisdom, but in most the 
indifference or wantof skill, of the Legislator, 
has left mankind to frame their own ruled 


-for the conduct of daily life,and when such 


rules grow up into a custom, we may gee 
by the present cases that it isoften more 
diffcnlt to change it than even the peculiar 
religion out of which it perhaps arose.” Sir 
Erskine Perry cites the words of Austin, 
“The -prevalence of a custom amongst the 
governed may determjne the Sovereign, ór 
some political superior in subjection to the 
Sovereign, to transmute the custom into 
positive law”, and concludea that the policy 
leading to such enactments as the Charters of 
ithe High Court, or the Civil Courts Acts 
“proceeded upor the broad, easily recognisable 
basis of allowing.the newly conquered people 
to retain their domestic usages.” “The 
main object was +o retain to the whole 
people -lately conqnpered their ancient usagés 
and laws, on-the principle of ti possidetis” 
These sem to me-to be the principles which 
must ‘be taken to have been ré-affimed by 
the last decision ‘of the Privy COouncil to 
which L have referred. 

Therefore.the question must in each case 
be, what asa matter of fact, is the rule of law 
followed amongst the particular parties before 
the Uourt? 
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In this connection it seems to ms to be 


necessary to point out that both the lewer 
Courts have been misled by the use of the 
word “custom.” No customary rule of con- 
“duet will be enforced unless it satisfies those 
general requirements ofthe law which are 
well known, and which alone can give to 
-it œ claim to judicial recognition. Hence 
previous adjudication on +be question 
whether a particular rule of conduct satisfies 
those requirements, would afford guidance in 
subsequent cases; and such previous decisions 
may be binding on the Court considering the 
same question subsequently, that question 
being whether the alleged rule of conduct 
ean be enforced at all or whether, e.g., it 
is uncertain or opposed to public policy, or 
unreasonable. This question is one of law 
and may be considered irrespective of the 
question whether the custom actually exists, 
asin Moult v. Halliday (4). But a further 
question has alwaya to be considered (unless 
the parties admit that it must be answered 
in the affirmative) whether the rule of 
conduct (assuming that it has all the 
elements entitling it to be so recognised) 
applies to any particular person. The 
latter question is a question of fact; and for 
the reasons I have already stated the latter 
question is resolvable into, have the parti- 
cular parties as a matter of fact adopted 
this rule of conduct P 


Our attention was drawn tos number of 
rulings of this Court m which the question 
was considered, by which system of law the 
parties then before the Court - ‘(being 
Mapillabs of North Malabar) were governed, 
and it was argued that the presumption 
arising from the decision is that the parties 
now before us are governed not by the Muham- 
medan Law but by the Marumakatayam Law. 
The cases reported and unreported are 
collected in Mr. Moore’s Malabar Law and 
--Custom (3rd Edition) pages 828, 824, and 
825 where nine cases in all are cited and 
aso result the learned author says: “The 
result of these decisions appears to ‘be that 
this question is left as it was decided in 
1860 by the Budder -Court following Mr. 
Holloway’s dictum” (in Second Appeal ‘No 
651 of 1860). . That dictum wads"-as -fol- 


(4) (1888) 1 Q. B 126; 67 L. J. 
T04 46 W. E. 818 635. P.B Ie T.- 
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lows:—“The presumption of course is that 
the descent is that of nephews, as is -the 
rule of North Malabar universally.” It 
seems tome, however, that this exposition 
proceeds on the erroneous -basia, that pre- 
sumption of this nature can be raised: by 
counting the decisions in which facts have 
been found to be similar to those alleged 
in the case under inquiry or by showing 
that in the last decision the facts were-held 
to have been to a particular effect. I am 
unable to see how in a case of this kind it ia 
possible for the Oourt to lay down by a 
decision that there shall bea presumption 
one way.or the other. I am further of 
opinion that the OCourta have nat-purported 
to dogo. It is true that if there has been a 
series-ofdecisions holding concurrently that a 
particular community of persons has adopted 
a special customary law, then the -Courts 
will take judicial notice of the repeatedly 
proved fact. ` But thats not what we are 
asked to do. 

Two reported, decisions have been cited to 
us. One is the case of Assan v. Pathwmma 
(5). The passage dealing with this -ques- 
tion is at pages 504, 505 and 506. The ques- 
tion there also was whether the rights of the 
particular parties m regard to the property 
which’ ‘formed the subject of litigation had 
to be governed by the Marumakatayam Law 
‘or by the Muhamzvhdan Law. The decision 
-according to Subramania Aiyar, J., depended 
on three facts: (1) that the father and the 
paternal ancestors of one Pokkar had all 
along been following the Muhammadan Law. 
This fact was, it is gtated, established beyond 
doubt by the evidence, (2) that Pokkar’s 
mother was governed by the Marumakatayam 
Law, (8) that the Mapillahs of North Malabar 
were origitally and generally bound by the 
Muhammadan Law- but’ that later they had 
adopted certain’ rules of conduct taken from 
the Marumakatayam Law. “This third -fact 
also waa like the two other facta established 

~by evidence: ` The- ‘evidgnce was furnished 
by Hogan’s: “Mandal of “Malabar, Volume 1, 
- page 273, to which the Judge -was entitled 
to refor in sodordance with sections 49, 87 
and 32 (4) of the Evidence Act. Taking 
-these three Hacts, Subramania Aiyar, J., b 
process 6f reasoning in whioh n 
also included considerations of prineiple of 
~ (6) 2H. CS i 
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equity and justice came to the conolusion 
that in regard to the particular parties the 
conclusion of the lower Courts was correct, 
namely, that the Muhammadan Law should 
be taken to have been the law of the parties. 
In’ a laber case, Kuntsmii Umma v. Kandy 
Moithin (6), Subramania Aiyar, J., had 
again to consider 8 similar question, and 
he there held that the parties before 
him were governed not by' the Mubama- 
“dan Law but by the Maromakateyam 
Law and he stated: “The.question will, to 
“a great extent, depend upon the circtim- 
stances of each case andthe presumption would 
often be in_-favour of-the ‘Marumakatayam 
-rule of devolution, since we know that, in 
_ fact, that rule ia followed in very many 
instances by such families’. Here, therefore, 
he based his decision ef a fourth fact quite 
.distinct from the .three facts which were 
` before him in the earlier case and on which in 
this opinion the decision of the earlier case 
depended. This fourth was the know- 
ledge ofthe fact thata great number of 
“such families ” follow thé Marumakatayam 
Law. i 


T have referred to the mode in which each 
‘of the first three facts were brought to the 
cognizance of the Gourt. With reference to 
_the 4th fact the point is sọ often misunderstood 
that I must explain myself more fully. 
“When the fact of the oxistence ofa custom 
amongst a particular class of people has been 
“repeatedly proved inthe Courta, the Courts 
‘have the power to take judicial notice of it. 
- George v. Davies (7) strikingly illustrates 
the rule. The question thus arose in the 
following circumstances: There 8 
reported decision, Moult v. Halliday (4), in 
which Hawkins and Ohnnnell, JJ.. had felt 
unable ‘to take judicial notice of the 
existence of a particular usage. Thirteen 
years later in 1911, the County Court Judge 
took judicial ndtice of the existence of that 
same custom, and Bray and Lord Coleridge, 
JJ., held that this could be done notwith- 
: standing that thirteen years earlier the Court 
-had held that then the custom could not be 
judicially notioed.—George v. Davies (7) 
The two English cases to which I have 
referred bring out with great Incidity the 


Be {8} Hon TI. 
1911) 2 K. B. 445; 90 L. J. K. B. 104 L. 
T, 648; 55 8. J. 484; 37 T. Le B 415, om 
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fwo component elementa of the question, one 
an element of fact and the other of law; 
and the decisions also show when 
and to what extent Courts have power 
to take judicial notice of previous decisions. 
Thus in the former case Hawkins, J., said: “T 
am very sorry to aay that our decision in this 
case cannot settle the law on the question 
which the parties wished to have decided. The 
question which came before the County Court 
Judge for decision was whether or not the 
alleged custom had been proved, and that 
isa question of fact, and nota question of 
law. There is nothing here to show that 
this alleged custom has been recognised, 
so as to dispense with the necessity for 
proving its existence. In this particular 
caso I wish we bad power to consider 
the evidence, and determine whether the 


‘alleged custom had really been established, 


but the law is that the County Court Judge 
istho sole Judge on questions of fact, and, 
therefore, on this ground only we must dismiss 
the appeal. There was evidence before the 
County Court Judge which justifled him in 
arriving at the conclusion that the alleged 
custom had not been proved.” He said with 
reference to the legal aspect of the point 
“Having heard the question as to the reason- 
ableness of the alleged custom fully discussed 
in the course of the argument, I think we 
ought to give our opinion upon it, and I have 
no hesitation in saying that, in my opinion, 
not only would the alleged custom not be so 
unreasonable that it could not prevail, even if 
proved, but it would be so reasonable that, if 
it were established by evidence, it ought to be 
acted upon.” And Channell, J., said :— I 
am entirely of the game opinion. 1 agree with 
everything that has been said in the judg- 


_ment which has just beon delivered, and I 


should not have considered it necessary to add 
anything, were it not that, the case raises a 
question of some interestas matter of law. 
It depends on what is the nature of that thing 
which is called a custom. A custom is 
what is so well known and understood that 
in transacting business it is unnecessary to 


| mention it, because it is so well known that 


it must be taken to bo incorporated in every 
contract, unless something to, the contrary is 
said. For instance, there is the custom of a 
month’s notice or a month’s wages, which is so 
well known that every person who is hired as 
a domestic servant is taken to be engaged on 
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those terma, unless there is an express stipula- 
tion to the contrary. The question as to the 
oxistence of a custom is a question of fact, and 
it is necessary to provo the custom in each 
case, until eventually it becomes so well 
understood that the Courts take judicial 
notice of it.. ...... In the present case the 
custom certainly has not got to the stage of 
being judicially noticed, but the Oourt must 
in each case have evidence of the custom, and 
must form an opinion on that evidence. Here 
the Oounty Oourt Judge has formed an 
opinion, and we cannot review his finding. 
I think the alleged custom, if it were proved, 
would be reasonable, and certainly it 
would not be so unreasonable that it could 
not be acted upon. There can be very 
few cases, where a custom has been sufficiently 
proved, in which a Court could hold 
that it was unreasousble, for that it must be 
convenient is shown by the fact that it has been 
established and followed”. ln the latter case 
Bray, J., said:—“At the. trial the plaintiff 
relied npon a custom that either party in the 
case ofa contract for the engagement of a 
domestic servant may terminate the contract 
of service at the end of the first month by 
giving notice to that effect at or before the 
expiration of the first fortnight of the service. 
The County Court Judge was asked to take 
judicial notice of that custom and to act 
upon it. The Judge, who has been a County 
Court Judge for many years and who musi 
have had great experience of these cases, 
which almost necessarily, owing to the small- 
ness of the sums claimed, are brought in the 
county Oourt, said that he had in previous 
cases taken judicial notice of the custom, 
and he would take judicial notice of it in 
this case. I cannot say that the Judge was 
wrong in so doing. A time must come when 
a Oounty Oourt Judge, having had the ques- 
tion of the existence of this custom before him 
in other cases, is entitled to say that he will 
take judicial notice of it, and will not require 
it to be proved by evidence in each case. In 
Moult v. Halliday (4) evidence was called in 
support of the custom, but the County Oourt 
Judge came to the conclusion upon the evi- 
dence that the custom was not proved, and he 
gave judgmont for the defendant. Upon 
appeal it was contended that the Judge was 
bound to take judicial notice of the custom. 
This Court ‘held that the question whether 
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the custom was proved was a question 
of fact, upon which the Oounty Oourt 
Judge’s decision was final, and upon that 
ground alone they dismissed the appeal! That 
case was decided over thirteen years ago, and, 
as I have said, when this custom is - con- 
tinually being put forward and proved by 
evidence, a time must come whena Judge 
maysay that he no longer requires it to be 
proved, but that he will take judicial notice 
of it. 1 cannot say thatthe Jndge was’ 
wrong in taking judicial notice of the custom, 
aud therefore that point fails”. In the same 
way there was nothing to prevent Subramania 
Iyer, J., from taking judicial notice of the 
fact to which he alludes in Kunhimbi Umma v. 
Kandy Motthin (6) that a great number 
of Mapillah families had adopted tho 
Marumakatayam Law. Nor dol see any 
more inconsistency between the legal points 
of view from which Kunhimbt Umma v. 
Kandy Motthin(6) and Assan v. Pathwmma (5) 
were respectively decided than between 
Monit v. Halltday(4) and George v. Davies(7).+ 
in each case the question was one of fact. 
The vonsiderations on which the decision in 
the first case [Kunhimbi v. Kandy Motthin, 
(6)] proceeded were different from those on 
which the second case was decided. Being 
the decisions of so distinguished a Judge 
as Sir Subramania Iyer they must no doubt 
be taken to be of assistance and guidance as- 
to the way in which the consideration of such 
& question must be approached. But they 
cannot be distorted into authorities for hold- 
ing that because he found onthe evidence 
in the one case that the parties were governed, 
by the Marumakatayam Law, therefore, inany 
subsequent case there isa presumption or 
likelihood that the parties should be governed 
by the same law. The question would be. 
whether there is the same basis for coming to 
the same conclusion. Subramania Iyer, J., him- . 
self laid down the true basis of presumption to 
be twofold, either some policy of law or 
some general conformity with fact, see 
oe Ohetts v. Arunachelam Ohettd 
8). . 

I, therefore, come to the conclusion that 
where the question is whether the particular. 
parties are governed by the Marumakatayam 
Law or Muhamadan Law, the real issue to be 
docided is one of fact, namely, whethor the 

(8) 28 M. 1, 
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particular partios have adopted the one system 
oflaw or theotherand whether. they have been 
governing their conduct in accordance with 
the one syatem.or the other. For that purpose 
various considerations may have to be 


weighed.on. one side or the other. four of: 


which have been alluded.to by Sir Subramania 
Iyer. One consideration-is- no doubt that 
if the parties belong, to the Muasalman 
religion; the rales of succession being a por- 
tion of that religion it may be inferred that 
there would be a. tendency to follow the rules 
of. Islam as regards inhoritance. Another 


consideration pointing the other way would: 


be that. if. the parties gre Mappillahs it 
is- known, I. adopt Subramania  Aiyar, 
Js dictum, that a great number of 
familes as a matter of fact. observe the 


Marumakatayam Law. Theremay be also- 


some oconsiderati- onag regards the way in 
which property. has-been held or the way in 
which the partios-have conducted- themselves 
in the past; if, for. instance,. the parties 
themselves or their-ancestors have in previous 
litigation: set up that they are governed: by 
one system. or the other. The mode of pro- 
ving the existence of custom:in any particular 
case is thus alluded to by. Thibunt-[ System des 


Pendekien Redhets; page 15.| in a:passage cited: 
by Sir Erskine Perry, O. J; (Perry’s Oriental: 


Oases 11 6):— 


“As custom,.therefore, to hold good in law, 
requires, besides the above negative condi- 


tions (is, that the onatbm is not unreasonable- 


and-anpplies to matters which the written law 
has left. undétermined), the following positive 
condition, namely that the majority at least 
of any given class of- pérsons look upon the 
role ag binding; and it must be established 
by a series of well-known, concordant, and, 
on ‘the whole, continuotis instances. How 
many examples are necessary to prove a 
custom. cannot be laid down beforehand, 
neither is the number to be left to the 
arbitrary discretion of the Judge,—but the 
point in each case is, Whether the common 


consent of the class jn’ question is clearly” 


demonstrated by the number of instances 
proved.” These considerations are not exclu- 
' sive of each other. Dhe attention must be 
given to each of them and‘to any others that 
may be relevant under the Evidence Act to 
the question of fact-involyed' 7 

c It is true that neither of the Courts below 


has considered the question in the manner 
in which, in my opinion, it should in 
strictneas be considered; and it is also true 
that some remarks seem to me, with great 
deference to both the lower Courts, menn- 
ingless in reference to the real question to 
be decided. But as I have pointed ont that 
there is no basis for taking judioial notice 
of any circumstance which in itself is decisive 
of the question of fact or which has ao strong 
a bearing on the question of fact as to raise 
a presumption that the question of fact must 
prima facie be decided in- any particular 
way, and lam unable to hold thatthe find- 
ing arrived at by both the Courts is a finding 
based onsuch an erroneous mode of approach- 
ing it and in such disregard of the evidence 
as would entitle us to interfere with it in 
second appeal. 

It seems to me that the evidence has a 
matter of fact- been considered and that the 
decision, notwithstanding some remarks, is 
based on the evidence. I would, therefore, 
dismiss thir second appeal with costs. 

Spencer, J.—I concur. ` 

Appeal dismissed. 


—_——_oenie 


MADRAS HIGH COURT. 
Secowp Crvin APPHAL No. 1496 or 1912.! 
April'9, 1914. 

Present: —Mr. Justice Tyabji and 
Mr. Justice Spencer. 
SAKHIREDDY APPALASWAMY— 
PLAINTIP I — APPRELLANT 


versus 
SAKHIREDDY VENKANNA AND OTHERS— 
Dara xpDANTs—-Rk8PON DENTS. 

Hindu Law—Widow—Husbaad’s debt—Alienation 
of husband's estate to pay off interest—Incoms not 
sufficient —Validity. 

An alienation by n Hindu widow of her husband's 
estate to pay off interest on her husband’s dobt is 
binding on tho reversioners when she conld not pay 
it-from the current income. 

Bodies sees Y- ag Appa Baw, 18 Ind. Ong. 
275; (1918) M. W. N. 275; Ramasams - Ohstti v. 
Mangaikarasy Nachiar, 18 M. 118 at p. 129, followed. 

Second appeal against the decree of the 
Oonrt of the Temporary Subordinate Judge 
of Rajahmundry, in Appeal Suit No. 1 of 
1912 (Referred Appeal No. 42 of 1909 on the 
file of the-Court of the Subordinate Judge 
of  Oocanada), preferred against that of 
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the District Munsif of Peddapar, in Original. 
Suit No. 440 of 1907. 


“Mr. T. V. Mtthukrishna Atyar, for the: 


Appellant. 
Mr. V. Ransadoes, for the Respondents. 


` JUDGMENT.—The only question arising 
in this appeal is whether the alienation 
evidenced by Exhibit III is binding upon the 
appellant. Exhibit III was executed by a 
widow having a life-interest in her deceased’ 
hnsband’s estate. It is now conceded: that 
debts for Rs. 500 were due by the dèceasod 
and that to the extent to which Exhibit IO 
was executed for payment of those debts it 
is binding on the appellant. lt -is argued, 
however, that the widow was not entitled to 
alienate property belonging to her husband 
for the purpose of paying the interest on 
“dobts due by. him; that’the interest on such 
debts is primarily payable out’ of the income 
of the property in which the widow has a- 
life-estate though she may alienate part of 
such property for the purpose of discharging 
the interest if it is shown that there was no 
surplus income available for the payment: of 
the interest.—Boddn Jaggayya v. Golk Appala 
Raju (1) and Ramasami Chatti v. Mangatk- 
arası Nachtar (2). The findings of both 
the lower Oourts are that- Exhibit III was 
executed in favour of a bona fide purchaser 
and that it is binding to the full extent on 
the appellant. The District Munsif docs 
consider the question of ‘there being any 
income out of which the interest could have 


been paid: But it is true that neither Gourt- 
expressly differentiates between the two: 


paris of the consideration for Exhibit Ti, 
namely, (1) the principal debt due by tHe 
deceased (2) interest payable thereon. 
Under these circumstances, the appellant 
asks us to call fora definite’ finding on tHe 
question. | 

-Our attention is drawn to. the fact, 
however, that: point: was not taken in the 


lowor Courts in this form. -It-is olear that 


neither the issues nor the grounds .of appeal 
to the lower Oourt or to this Oourt: distinctly. 
raise the question. Nevertheless it is a point 
of law and refers to the modo in which the 
Oonurt should have considered the evidouce 


9 


18 Ind. Cas 275; (1018) M. W. N. aks 
18 M. 1]3 at p. 120. 
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and adjudicated upon ‘the rights of the 
parties and'we might have called: fora find- 


ing, were it not for the fact that the District 


Munsif has expressed himself against the 
eredibility of the plaintifs witnesses as 
regards: the fertility of-the lands, on which 
depended the question of sufficiency of means 
for paying the interest; it is also- abundantly 
clear, that the purdhaser was a bona fide 
transferee and that if the question- had to be 
critically examined’ from that- aspect there 
are several indications that the decision of 
the lower Gourts would be in- favour of the 
validity of the alienation. It would, there: 
fore, be a-futilé formality to call” for a finding 
and we will dismiss this second appeal with 
ooste. Pee a) | . 
Appeal mene’ 





ALLAHABAD. HIGH COURT. 
Sacomp Cryin Apreat No. 506 or 1918. 
May 21, 1914. 

Present:—Mr. Jiistice Chamier and 

Mr. Justice Rafique. 7 
Misammat ALLAH JILAT AND AKOTHER— 
Durenxpants——APPELLAMTS z 


Š DOTRUS $ 
UMRAO HUSSAIN anD OTHERS——-PLANNTIFPRS 
—Rwsponpenrs. 

Suit for declaration—Plaintif. in posssssion—Froeh 
canes of action—Limitation, 

In 1875 the plaintiffs old their samindari with 
the exception of 26 bighas to the defendants. In 1888 
the plaintiff were TAAA oa proprietory. tenants of 
the 28 bighas, In 1908 plaintif applied to the: 
Revenus Oourt-for corresbion pf the village papers. 
Their application was rejected in 1904 In 1912 the 
ddfendant applied to the Revenue Court under sec 
tion 86 of the Land Revenues Act for sssessment of 
rent on the 26 bighas. . Thè Oourt asscesed the rent. 
Thareupon the plaintiffs susd-for declaration of thoir 
proprietary title: . 

Held, that the proooedings taken by the defendant 
in 1912 to assess the rent had given the plaintiffs a 
fresh cause of'action’and their suit for deolarmilon 
was not barred by Hmitation. 

Franois Legge v. Rimbaran Singh, 20 A 85 (F. B.); 
A. W. N. (1897) 193; Akbar Khan- v, Turaban, 1 Ind. 
Oas: 557; BAL. J. 687; A. W: N. (1908) 232; 4H. L 
T. 444 31 À. 9, ished. 

Shoo phar Singh v. Deo Narayan Singh, 17 Ind Oas. 
675, 10 A: L. J. 418, ‘to: 

Second appeal from “the decision of the 
District Judge of: Meernt, dated February 18, 


1918: 


‘FAOTS.—One Fais Ali who held an 
interest in s certain patti died- leaving a 


_ widow and four daughters. The latter sold 
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the entire share in 1875 with the exception 
of 26 bighas and the vendors were recorded 
as ex-propristary tenants of these 26 bighas 
in 1888. Ib appears that the plaintiffs as 
suocessors-in-title of the vendors had 
applied in. 1908 to the Revenue Court for 
correction of the village papers 

In these proceedings the defendants’ prede- 
cessors, the vendees, objected. to the correc- 
tion and the Oourt held thatas the appli- 
canta were in possession of the land, they 
could remain so and that if they wanted to 
have any change made they should move the 
Oivil Court. In January 1912, the defendants 
applied to the Revenue Court under section 
86- of Act IO of 1901 for assessment of 
rent. This was done by the Revenue Oonrt. 
Thereupon the plaintiffs, as the representa- 
tives of the vendors of 1875, brought the 
present , suit for a declagntion that they wore 
the proprietors and not the ex-proprictary 
tenants of the 26 bighas. Both the Courts 
below decreed the claim. Hence this second 
appeal, 

The Hon'ble Dr. Tey Bahadur Sapru 
(with him Dr. S. O. Banerji, for whom 
Mr. Nehal Ohand), for the Defendants-Appel- 
lante. — The present suitis barred by the six 
years’ rule of limitation. Time began to run 
from the date of the first application by the 
plaintiffs for correction of khewats in 1908. 
There was no fresh invasion of their rights 
in 1912.—Frances Leggo v. Rambaran Singh 
(1) and Akbar Khan v. Puraban (2). 

. Although the Revenne Oourt did not 
decide the question of title in 1904, but 
wo distinctly raised that question, 

[Rariquy, J—The denial of their status ‘did 
not affect the plaintiffs |. 

, So long as the plaintiffs submitted to 
remain in the position of ex-proprietary 
tenants there was no necessity for us to 
interfere. 

[Rariqua, J—The assessment of rent was 
the real invasion which gave the plaintiffs a 
right of action]. 

“We asserted the seme right which- we 
had asserted in-1903: 

Mr. Hamilton, for the Respondents.—The 
Revenue Court never found that we were 
ex-proprietary tenants and consequently there 

oo B.); A. W. N. (1897) 198 

1 Jnd. Oas vill vera 687; ‘AW. `N. (1908) 
252, 4 M. L, T, 444, 3 
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hasbeen no determination of the status of 
the plaintiffs. 

Francis Legge v. Rambaran Singh (1) and 

Akbar Khan v. Turaban (2) are distinguish- 
able from the present case. 
- In the former case, the cause of action 
was a mistaken entry. Here the cause of 
action is an invasion of our proprietary rights 
by assessment of rent. In 1908, there was 
merely s cloud on our title. This was 
not sufficient to give us a cause of action. 

I rely on Sheopher Singh v. Deo Narayan 
Singh (8) Ilahi Bakhsh v. Harnam Singh (4) 
Parshottam v. Parmanand (3). h 

The infringement of the right to possearion 
ig very different from an entry in 8 revenue 


paper. 

The Hon’ble Dr. Taj) Bahadyr Sapru, in 
reply.—When the Revenne Court gave the 
decision in 1904, it was in favour of the 
appellanta. Bo long as the plaintiffs 
remained in possession as tenants, the defend- 
anta had nothing to complain of. Apparently, 
Akbar Khan v. Turaban (2) was not brought 


to the notice of the learned Jud who 

decided Parshottam v. Parmanand (5). 
JUDGMENT.—One Fais Ali had an 

interest in paliti, Jamal-ud-Din, Mausa 


Sambhal Khera. Ho died leaving a widow 
and four daughters who, in 1875, sold the 
entire interest in the paitt with the excep- 
tion of 26 bighas to which the present suit 
relates. It appears that in 1888 the 
vendors were recorded asex-proprietary tenants 
of these 26 bighas. The plaintiffa and the 
fourth defendant are representatives of the 
vendors of, 1875 and they have brought 
this suit for a declaration that they are 
the proprigtors of the 26 bighas. In 1903 
the plaintiffs applied to the Revenue Authori- 
ties for correction of the village papers. 
The defendants’ predecessors objected and 
the order of the Oourt was as follows:— 
“The sppliçanta are in possession of the 
land and can remain so. If they want to 
have any change made in their capacity they 
should move a Civil Court for it. I, there- 
fore, dismiss the application.” In Jannary 
1912 the defendant applied to the Revenue 
Court under section 36 of the Land Revenue 


(8 ei eT ag J. 413. 

4) 5 A. W. N. (1898) 215 

5) Miscellanéous Reference No. 270 af 1008 de- 
cided on 18th December 1907, 
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Act of 1901 for assessment of ront on the 
26 bighas. Tho present plaintiffs objected 
that they were the owners of the land and 
not ex-proprietary tenants of it. The defend 
anta replied that the matter had been 
settled by the order of the Revenue Court 
passed in 1904. The Court decided that 
it conld not go behind the order of 1904 
and it proceeded to assess the rent on the 
holding. The Courts below have decided in 
favour of the plaintiffs. 

In second appeal to this Court two points 
were taken vis., that tho snit was not main- 
tainable in a Civil Court and that if main- 
tainable, it was barred by limitation. The 
first point after some argument was aban- 
doned. With reference to the secoud point 
the learned Advocate for the defendants- 
appellants relies upon the decisions of this 
Court in Francis Tegge v. Rambaran Singh(1) 
and Akbar Khan v. Turaban (2). The res- 
pondents rely upon other decisions of 
this Court which will be referred to pre- 
sently, 


All that was desided in tho caso of Francis 
Leggs v. Rambaran Singh (1) was that 
Article 120 of the Limitation Act is ap- 
plicable toa suit of this naturo and that 
the six years run from the dato on which 
the cause of action arises. In Parshottam v. 
Parmanand (5) certain lands alleged to be- 
long to the plaintiff had been recorded before 
1896 in the village papers as the common 
land of the village. Several years afterwards 
in a partition proceeding, it wax proposed 
to treat the land in question as the common 
land of the village and the plaintiff then 
sued for e declaration of hia title. 
Court held that the suit was within time 
having been brought within six years of the 
partition proceeding. The learned Judges 
observed that so long as the plaintiff was 
allowed to remain in undisturbed possession 
it was not obligatory on him to institute's suit 
for declaration of title. In Robert Skinner v. 
Shanker Lal (6) the defendant to the suit 
had got his name entered in the khewat in 
May 1899 in gpite of the plaintiff's objections. 
On the strength of this entry a suit was 
brought for profita of the share more than 
six years after the order of 1899. The plaintiffs 
then sued for a declaration of their title. It 
was held that the suit was within time 

(6) 1 Ind. Onam 556 8 A. 10 ms 5 A. L J. 688m, 
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inasmuch as tho institution of a suit for 
profits gave the plaintiffs a fresh canse of 
action. In Sheopher Singh v. Deo Narayan 
Singh (8) the plaintiffs had all along beon 
in possession of the land in suit, but in 
1901 the Settlement anthorities had made an 
entry which showed that they were entitled 
to a smaller area. They had objected to the 
entry, but their objection had been thrown 
out. They however remained in undisturbed 
possession of all the land to whioh they were 
entitled. In 1909 the Oollector ordered 
that the entry should be corrected, bnt the 
Commissioner set aside his order and the 
plaintiffs then brought a snit for a declara- 
tion. One of us, on the strength of the 
two cases last cited, held that the suit 
was within time, inasmuch as the pro- 
ceedings of 1909 gave the plaintiffs a 
cause of action whether tho proceedings 
of 1901 gave them a oaase of action or 
not. The decision was confirmed in an appeal 
under the Letters Patent. In Akbar Khan v. 
Turaban (2) the name of the defendant had 
beon entered in the revenue papers in respect 
of the property in 1895. A snit for declara- 
tion of title was brought in 1904 and the 
question of limitation was raised. On behalf 
of the plaintiffs it was contended that a 
fresh cause of action accrued to them in 
1908 when the defendant objected to the 
correction of the khewat. This Court held 
that the proceedings of 1908 did not con- 
stitute a fresh cause of action. They regard- 
ed the refusal to allow the entry to be 
corrected asa continuation of the original 
cause of action. 

In the present case notwithstanding the 
order of April 1904 the plaintiffs remained 
in possession of the land without liability to 
pay rent therefor. It was not until rent 
was assessed in the proceedings of 1910 that 
they became liable to pay rent. It seems 
to us that the order of 1912 gave the 
plaintiffs on entirely fresh, cause of action. 
That order was almost equivalent toa suit 
against thom for rent of the land. On the 
authorities we think that the decision of the 
Court below was correct. We diamias this 
appeal with costs. 


Appeal dismissed. 
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KESHOD LAL NAG MAZUMDAR T, JNANBNDRA HATH GHOSA, 


CALOUTTA HIGH COURT. 
Saoonp Orv. APPHALS Nos. 2881 AND 8519 TO 
3528 ov 1911. 
May 12, 1914. 
Prosené:—Justice Sir Austosh Mookerjes, 
Kr., and Mr. Justice Beachcroft. ` 
KESHOB LAL NAG MAZUMDAR 
AND OTHERS——PLAINTIFFS— APPELLANTS 


versus 
JNANENDRA NATH GHOSE axp OTHARS 


— Deven DARTS —REBPOX DENTS. 

Landlord and tenant—Damages, measure of—Action 
for breach of covenaat not to assign—Bengal Tenancy 
Act (VIL of 1886), a. 155. 

The moasuro of damages in an action for breach of 
n covenant not to assign, is suoh a sum as will plaoo 
the landlord in tho samo position as if the covennnt 
had not been broken. 


Observation of Blackburn, J, in Williams v. Baris, 
3 Q B. 739, 9 B. & S. 740, 87 L. J. Q. B. 281; 19 L. T, 
288, 16 W. R. 1041, followed. 

Tf the landlord has not suffered substantial damages 
by reason of the breach of the oovenant, just1oo doos 
not domand that hs should be allowed to claim from 
tho tenant anything boyond nominal damages, i 

Appeal from the decrees of the officiating 
Additional Sub-Judge of Khulna, dated 
August 7th, 1911, modifying those of the 
8rd Munsif of Bagirhat dated March 28th, 
1907. 

Babu Mohendra Nath Ray, Dr. Sarat 
Ohandra Basak and Babu Surendra Eumar 
Bose, for the Appellants. 


-Mr. Sinha ond Babu Jadu Nath Kungtlal, 
for the Respondents. 


JUDGMENT.—Thia is an appeal by the 
plaintiffs ina suit under section 155 of the 
Bengal Tenancy Act for ejectment of the 
tenants-defendants on the ground that they 
have broken a condition on breach of which 
they are, ander the terms ofa contract between 
them and the landlords, liable to ejectment. 
The condition which is alleged to have been 
broken is one against assignment, and the 
case for the plaintiffs is that there has been 
a breach of the covenant not to assign as 
the defendants hnve executed a sub-lease 
for 999 years. The Court of first instance 
decreed the suit and held that the plaintiffs 


were entitled to a decree in terms af section ' 


155. The Oourt further held that the 
defendants were. liable to pay to the plaintiffs 
compensation for the breach of covenant on 
the basisof the profit which would have 
ncorned to tho plaintiffs if the defendants 
had not been granted relief against the 


forfeiture. Upon appeal, the Subordinate 
Judgo dismissod the suit. On appeal to thia 
Court, the decrea of the Subordinate Judge 
whs reversed and the case was remitted to 
him in order that he might determine the 
amount of reasonable compénsation payable 
by the defendants to the plaintiffs under 
section 155. The Subordinate Judge has 
held that the measure of damages in nn action 
for breach of a covenant not to assign is 
such a sum as will put the landlords in the 
rame position as if the covenant had not 
been broken. He has found that the gub- 
lease has not prejudiced the position of the 
landlords, as the sub-tenant is a far richer 
and more substantial man than the original 
tenants, and that there is not a shadow of 
#aggestion that the plaintiffs are likely to 
sustain any injury in future on account of 
the sub-lease. In this view, the Subordinate 
Judge has held that “reasonable compensa- 
tion” within the meaning of section’ 
155 of the Bengal Tenancy Act is 
“nominal damages” which he has assessed 
at Rs. 5. = 


On behalf of the plaintiffs it has been oon- 
tended before us that the Subordinate Judge 
has assessed the compensation on a prin- 
ciple erroneous in law; and it has beon 
argued that compensation for breach of the 
covenants should be based on the loss 
sustained by tho landlords by reason of the 
refusal of the Court to make adecree for eject- 
ment in their favour. In our opinion, this 
contention is clearly unfounded. Section 155, 
sub-section (1), provides as follows: “A anit 
for the ejectment of a tonant on the ground 
(a) that he has used the land in a manner 
which renders it unfit for the purposes of 
the tenancy or (b) that he has broken a 
condition on breach of which he is, under 
the terms of a contract between him and 
the landlord, liable to ejectment shall not 
be entertained, unless the landlord has served, 
in the‘ prescribed manner, a notice on the 
tenant specifying the particular misnse or 
breach complained of, and, where the misuse 
or breach is capable of remedy, requiring 
the tenànt to remedy the same, and, in any 
case, to. pay reasonable compensation for the 
misuse or breach, and the tenant has failed 
to’ comply within œ reasonable time with 
that request.” Sub-ssction (2) then specified 
the terms of the decree which isto be 
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passed in favour of the landlord in sucha 
suit Tho compensation, according to the 
terms of the section, is for the breach. To 
determino this compensation, we must 
contrast the position of the landlord 
immediately before the breach with that 
after the broach, and then ascertain tho lose, 
if any, he has sustained by reason of tho 
broach. The plain  intontion of the 
Legislature ia that the compensation shall 
be for the injury which may have been 
caused to the landlord by tho breach of the 
covenant, in other words, the moasure of 
damages is such a sum as will place tho 
Iandlord in the same position as if the 
breach had not taken place. The appellants 
invite us, however, to ignore altogether, for 
the purpose of assessment of damages, tho 
period antecedent to the breach, to confine 
our attention sololy to the period subsequent to 
the breach, and then to contrast the position 
of the landlord if he is allowed a decree 
for ejectment with his position if auch relief 
is withheld. The advantage the landlord 
thus loses is according to the appellants 
the true measure of tho damages for breach 
of covenant by the tenant. Tho conténtion 
of the landlord in substance, is that “com- 
pensation for breach” means “compensation 
for denial of relief by way of ejectment on 
account of the breach.” The obvions 
answer to the argument of the appellants is 
that if this had been the intontion of the 
Legislature the section might have been 
differontly framed. It is, further, plain 
that the two olasses of contingencios under 


which a suit for ejectment may be instituted’ 


under section 155, namely, misuse of the 
land or breach of a condition, are placed in 
the same category in so far as the nreessment 
of reasonable compensation is concerned; 
and that if the contention ofthe appellants 
wore to prevail, there would be, in the case 
of assessment of compensation for misuse of 
the land, a manifest absurdity. In that 
cane; the amount of the compensation would, 
the appellants were constrained to concede, 
bo indopendant of the extent or nature of 
misuse. Whatever the extent or nature of 
the misuse of the land’ might be, whether the 
misuse affected a half-or a hundredth part 
of the property, whether it consisted in the 
erection of a building or the conversion of 


ry 


the holding: into a brick-field, there “would”. 


bo in every snch event a liability to forfei- 
ture incurred by tho tenants and as the land- 
lords would, if relief against forfoiture were 
not granted to the tenants, bo entitled to a 
decreo fcr ejectment of the latter from the 
entizo premises, the true measure of damages, 
according-to the contention of. the appellants, 
would be the loss of- possession of the entire 
property, irrespective of the extent or 
nature of.thd misuse of the land-by the tenants. 
It would further follow-that the measure of 
damages according to this argument wonld 
be- the same in every case, whether it isn 
case of. misuse of land or breach of covo- 
nant, And.the Court-would-have no occasion 
to assess “reasonable componsation.” This 
could never have been the intention of the 
Legislature. 


We may add that the view we take as to 
the true measure of “compensation for 
breach” of covenant, is supported by high 
authority. It was observed‘ by Blackburn, J., 
in Williams v. Karle (1); that the measuro 
of damages in an action for breach of a 
covenant not to assign is such a sum as will 
place the landlord in the same position as 
if the covenant had not beon broken. Oon- 
crote illustrations are not’ difficult to imagine. 
Thus, although the tenant’s liability on the 
covenants of the lease does not, as m rule, 
cease on assignment, the landlord may still: 


. suffer damage, for instance, his right of 


distress might be worth much less to him. 
There may, again, be cases in which the 
défendant by his assignment has freed 
himself from fnimre'liability under the lease 
to his lAndlord, the plaintiff, as, where he 
has himself} come in by assignment, the 
landlord'is entitled to such a sam as will 
put him in the same position, as if he still 
had the defendants’ liability mstead of that 
of a person of inferior pecuniary ‘ability to 
look to for breaches of covenant both past 
and future [See Langton v. Henston (2)]. It 
has been contended, howover, that if this 
view is taken a tenant may with impunity 
commit a breach of a covenant not’ to assign, 
because ho can, in most cases, if not always, 
escape forfeiture by paymont of nominal 
damages. Weare not impressed by this 


(1) 8 Q B. 730 B & 8. 740,387 L. 3. Q 
B. 231; 19L T 288; 16 W. R. 1041. 
(2) (1906) 921. T 908. 
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argument, because, if the landlord hns not 
suffered substantial damages by reason of 
the breach of the covenant, justice does not 
demand that he should be allowed to clnim 
from the tenant anything beyond nominal 
damages. But cases are conceivable in 
which the landlord may suffer substantial 
damage by reason of the breach of a cove- 
nant not to assign. One of such cases is to 
be found in Lepla v. Rogers (8), where it 
was ruled that if a sub-tenant proposes to 
carry ona business which might, to the 
tenant’s knowledge, result in burning the 
premises, the tenant is liable on the covenant 
for the loes of the premises by fire caused 
“by the sub-tenant’s business. On the other 
hand, it was held in Importers and Traders 
Insurance Oo. v. Christie (4), that for the 
breach of a covenant not to sub-let to any 
one whose business should be considered 
objectionable by the lessor, the lessee was 
liable for nominal damages inasmuch ns 
the tenant's business, although objectionable 
to the lessor, was found to have cansed him 
no pecuniary damage. We are, therefore, 
of opinion that, in the case before us, 
as the plantifis have” failed to establish that 
they have suffered any damage measurable in 
money by reason of the breach of the covenant 
not to sub-let the defendants are liable only to 

pay nominaldamages. Ourattention has finall 
been drawn to the provisions of clause (b M 
of section l4 of 44 and 45 Vio. c. 41 
(Conveyancing Act) which excludes from 
the operation of the section, on which 
section 155 of the Bengal Tenancy Act is 
apparently moulded, cases of breach of a 
covenant not to assign. This in no way 
assists the argument of the appellants, as the 
Legislature in thia country has placed a 
covenant not to assign in the same category 
as other covenants, for the purpose of grant 
of relief against forfeiture to the tenant. 
We are also not prepared to give effect to 
their oontention that they should have 
substantial damages, because they have 
suffered indignity by yeason of the sub-lease 
in favour of their cotsharer who has thereby 
got greater advantages and more influence 
over the tenants. In our opinion, the view 
taken by the Subordinate Judge is clearly 


ABHAT RAM, 


(9) (1988) 1 Q. B. 81; 5 R. 57; 68 L. T. 58% 57 J. 
55. 
(4) 5 Robinson 106. 
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right and his decree must be affirmod. The 
appeal is accordingly dismissed wrth opste. 

This judgment, it is conceded, will govorn 
the other appeals which aro all dismissed 
with costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civiu APPBAL No. 508 or 1918. 
May 80, 1914. 

Present:—Mr. Justice Piggott. 
Musammat BALDEI AND OTHRRB—- 
Dersnpants——APPELLANTS 
versus 
ABHEY RAM—Puarntivr—ReEsPonpwnt. 

Buidence Act (I of 1872), 157—Ohowkidar’s re- 
giater contasning entries aa to birth and death--Corrobo- 
rative eridence—Admitmidle. 

Where a chowhidar has doposcd as to the time of 
birth and death of a particular person, his register, 
which contains entries of the barth and death of the 
man, may be produced as corroborative evidence 
under section 157 of the Evidence Act. 

Sampa! Smgh v. Gawii Shankar, 10 Ind. Oas. 718; 
14 O. O. 68, distingnished. 

Second appeal from the decision of the. 
District Judge of Meerut, dated April 9th, 
1918. 

Mr. Sawhny, for the Appellants. 

The Hon’ble Dr. Taj Bahadur Saprs, for 
the Respondent. 

JUDGMENT.—In_ this case the plaintiff- 
respondent, Abhey Ram, isa minor suing, 
through his father Nawal, for restitution 
of conjugal rights as against his o 
wife, Musammat Baldei, and certain other 
persons who are alleged to be keeping her 
from him. The substantial defence setup 
was that Musammat Baldei had never gone 
through any. ceremony of marriage of any . 
sort or kind with Abhey Ram, bat that she 


=~ 
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had, as a matter of fact, been married to Tika 
Ram,a brother of Abhey Ram, since deceased. 
The lower Appellate Oourt has found in 
favour of the plaintiff upon all essential 
issues of fact and the defendants have come to 
this Court in second appeal. There was in 
the Courts , below some controversy as to the 
age of the first defendant, Musammat Baldei, 
as to which the lower Appellate Court seems 
to have come to the conclusion that tbis lady 
was under eighteen years of age when the 
suit was filed, but had apparently attained 
the age of eighteen years and ceased to bea 
minor by the time the appeal came to be 
disposed of. The order passed by the learned 
Subordinate Judge in view of this finding 
appears tobe correct and Ido not quite 
understand why it is challenged in the third 
paragraph of the memorandum of appeal to 
this Oourt. Another point taken on behalf 


of the appellants is that the evidence on the - 


record falla short of what is legally sufficient 
to prove the marriage between Abhey Ram 
and Musammat Baldei. Ithink there is no 
force in this contention. This was not a case 
in which it was admitted that some sort of 
ceremony’ had been gone through between 
the parties; but the validity of the said 
ceremony as constituting a legal marriage 
was in question. It wasan admitted fact 
that Musammat Baldei had been married 
to a son of Nawal’s with all the carmonial 
necessary to constitute a logal marriage. The 
case for the plaintiff was that Abhey Bam 
was the son of Nawal to whom Musammat 
_Baldei was married; whereas the defendants 
contended that she was married to Tika Ram. 
-On the evidence before him I think the 
learned Subordinate Judge was quite entitled 
to come to,a finding in favour of the marriage 
setup by the plaintiff. There is, however, 
a further contention that this finding is 
‘vitiated by the fact that it rests in part on 
inadmissible evidence. On the pleadings of 
‘the parties the question of the time of the 
death of Tika Ram, brother of Abhey Ram, 
and also of the age of the said Tikaram at the 
time of his death became relevant facta, as bear- 
ing on the question whether Musanunai Baldei 
could ever have been married to the sajd 
“Tika Ram. The plaintiff tendered evidence 
-on this point which has undoubtedly produced 
some effect on the mindof the lower Appel- 
late Court. Amongst other evidence the 
‘plaintiff pot in the witness-box Jiram, the 
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village chowkidar, who gave evidenco that 
Tika Ram, ron of Nawal, had been born so 
many years before the institution of this suit 
and had died so many years after birth. The 
witness added that he had caused entries of 
the fact of Tika Ram’s birth and the fast of 
his death, to be made ina register of births 
and deaths, which it was part of his duty as 
a Village watchman to keep up. He produced 
two volumes of these registers, one containing 
a note of the fact of the birth of Tika Ram 
son of Natval, and the other of the fact of 
his death each ~under ita proper date. The 
contention for the appellants is that these 
registers have been wrongly admitted in 
evidence. The learned Subordinate Judge has 
held that the entries in question are capable 
of being proved under section 85 of the ` 
Indian Evidence Act (1 of 1872). He cites 
no direct authority in support of this view, 
and seems tome to have been misled by a 
note ina well-known commentary on the 
Indian Evidence Act which refers to a 
different matter, namely, the records of a 
Registrar appointed under Act VI of 1888. 
I haye only been able myself to find one 
authority in point, and this is the case of 
Sampat v. Gauri Shankar (1) decided by the 
then Judical Commissioner of Ondh, now Mr. 
Justice Chamier. It is there. laid down that, 
although a chowkidar’s register may be a 
public or official book within the meaning 
of section 85 of the Indian Evidence Act, it 
caunot be put in evidence, unless the entries 
therein are shown to have been made by 
the chowkidar himself. Now the village 
watchmen are generally illiterate and they 
are not expected to write up these registers 
themselyes. The practice is what has been 
frankly stated by the witness Jiramin the 
present case. The village watchman gets the 


_entries written up to his dictation by-the 


patwart of the village, or' by any other 
literate man whom he may find willing to 
oblige him. The real question to my mind 
is whether the entries thus cansed to be 
written to his dictation by the village chowki- 
dar cannot be said to have been “made” by 
him within the meaning of section.35 of the 
Indian Evidence Act. I should hesitate to 
dissent . from the authority’ of Mr. Justice 
Chamier on this point; but Iam content to 
say that I feel some doubt as to the correct- 


(1) 10 Ind. Cas. 718; 14 O. O. 68 
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ness of his.wiew. There is nothing, however, 
in the reported judgment of the Ondh case 
to show that the village watchman was: pro- 
duced as a witness in that case, and it-seems 
to me thatthe evidence given by Jiram 
chowkidar in ‘the present case makes it 
necessary -to look at the question of the 
admissiblity of these registers from another 
point of wiew. Jiram gavo certain evidence 
‘as to .the birth and death of Tika Ram and 
was cross-examined as to tho sources of his 
information. He was certainly entitled to 
depose that he-had caused to be entered the 
fact of Tika Ram’s birth and the fact of his 
death in the registers kept by him, under 
their proper dates. In my opinion the witness 
having thus given his evidence the plaintiff 
avas entitled to put-in.these registers for what 
they might be worth in corroboration of 
Jiram’s deposition, as containing the record 
of statement made by the witnesa referring 
„to the same “facts of or about the time when 
the facts took place (vide section 157 of-the 
Indian Evidenco Act). The question of the 
walue of theas entries as corroborative of 
Jiram’s evidence and of the degree of credit to 
be attached to the statement of Jiram was one 
for the lower Appellate Court. Finally, it 
is contended on behalf of the appellants that 
this is a case in which the Court in its discre- 
tion should have refused to grant the plaintiff 
the relief sought for. Referonce is made to 
the case of Husam Bagam v. Muhammal 
Rustam Ali Khan (2) in which this Court 
held that the Lusbend suing for restitution 


of conjugal rights had disentitled himself by . 


his previous conduct’from claiming any such 
relief. I find no real analogy between the 
two cases. The present plaintiff isa minor, 
and it cannot be said that he personally has 
done anything of which his wife-#s entitled 
io complain. The plaintiff's father, Nawal, 


may not be actuated by the highest motives ' 


in pressing the present suit; but he is surely 
entitled to look after the worldly interests of 
his own son and on the facts found he has 
-an undoubted right to vindicate for “his son 
the possession of the person of Alusanimat 
Baldei, who is alleged to be living with the 
dofondant Bhagwana, the husband of her 
deceased sistor. For those reasons I dismiss 
this appeal with costs including fees on tho 
higher scale. 
Appeal dismissed. 
(2) 29 A 222: A. W.N (1902)./27,4.4. L. J. 80. 
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OUDH JUDICIAL: COMMISSIONER’S ~ 
COURT. 
Figst Cryin APPBAL No. 35 or 1913. 
February 12, 1914. 
resent: _—Mr. Lindsay, J. C. 
DILEPAT SINGH AND ANOTHER— 
DaAFRXDANTS—APPELLANTS 
_ CEREUS 


-KASHI NATH- PLAINTIPF axe KALKA 

AND OTHERS—DerexDAWIS—+RESPON DARTS. 

Hindu widows, succession to husband's pioperty by— 
Surrender of interest by Hindu widow to nearest 
reversionsr—Oral award, effect of-—Award, shen uf oan 
operate to transfer propeity—Family arrangement, 
meaning of -Family arrangement, test of. 

When a Hindu dies leaving two widows they sac- 
osod jomtly to the husband’s property. While they 
may during their lifo-time onjoy their shares sepa- 
rately, thoy cannot so doal with tho property as to’ 
destroy the incident of survivorship whieh attached to 
the estate. 2 

Under the Hindu.Lew where a widow makes « 
surrender of her ostate in fsvour of the noarest rever- 
sioner tho surrender must be of her ontire interest in 
her husband's property. 

An oral award can bo as good and effectvo as a 
written award. But untal an award, whethor orál or 
written, has been made s rulo of Courts so as to give it 
the force of a Civil Court decree, it cannot operate to 
transfer proporty. 

Whore the several members of a family make a 
setilemont of their dispute, each one relinquishing all 
claim in rospect of all property in dispute other than 
that-falling to his sharo and rocognismg tho right of 
the others as they had previously asserted ıt to tho 
portion allotted to them respoctirely, the transection 
is what is oallod a family arrangoment and should bo 
uphold aa such. Tho test of such an arrangemont is 
that it constitutes tho recognition of a pre-existing 
title and not that the parties derive any title from 
cach other. 

Khunni Lal v. Gobind Kiiwshna Naran, 10 Ind. Oas. 
477; 15 O. W. N. 545,8 A. L J. 5652 18 C. L. J. 376; 18 
Bom L R. 427,10 M.L. T. 25, (1911) 2 M. W. N. 
482 21 M. L. J. 645, 38 L A87; 88 A. 836, (P. O.), 
referrod to 

Appeal against the decree of the Additional 
Judge, Hardoi, dated 8th January, 1913. 

Mr. A. P. Sen, for the Appellant. 

Mr.. Sami UUah Beg and Babu Bisheshewar 
Nath, for Respondent No. 1. _ 

JUDGMENT.—The plaintiff in this case 
one Kashi Nath, minor son of Sheo Darshan 
deceased, brought n suit for the recovery of 
Rs. 6,178-12-0 by sale of .certain property 

which he alleged to have been mortgaged to 
his father pnder six deeds which wero execu- 
.ted by Gajraj'Singh, and his son Kalka Singh. 
-Gajraj Singh is dead and is now represented 
by his song Kalka Singh and Suraj Bakhsh 
Singh who-were defendanta Nos. land 2 ou 
the record. All the deeds in suit were. not exe- 
cuted by both Gajraj Singh and Kelka Singh. 
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The first deed which beara dato the 11th of 
February, 1899, was executed by Gajraj 
Singh and Kalka Singh tosecurea loan of 
Re. 225. Three deeds bearing dates res- 
pectively the 21st of August, 1900, the 22nd 
of April, 1902, and the 28rd of October, 1902, 
were executed by GajrajSingh alone. The 
remaining two deeds, dated the 26th of 
January, 1908, and the 2nd of October, 1903, 
respectively were executed by the defondant 
No.1, Kalka Singh. The property affected by 
these deeds embraced certain items which 
the mortgagors claimed to have inherited 
from one Bhograj Singh. This Bhograj Singh 
was a full brother of Gajraj Singh and was 
separate from him in estate. The mortgage 
also included a share in a village called 
Gajwakhera which appears to have been 
Gajraj Singh’s own property and to never 
have belonged to Bhograj Singh. When 
Bhograj Singh died he left two widows, 
Mucammat Bhup Kuar and Musammat Chain 
Kuar, who succeeded jointly to his estate. It 
would appear that after the widows came 
into possession of Bhograj’s property they 
entered into enjoyment of it in equal shares, 
each of them appropriating the profits of 
their respective shares. Musammat Bhup 
Kaar died in the latter part of the year 
1898. It further appears that after her 
decease a dispute arose between Gajraj Singh 
and the remaining widow. Musammat Chain 
Kuar. Gajraj Singh, it seems, laid a claim to 
the half share which had been in possession 
of Musammat Bhup Kuar and the dispute 
which thus arose between him -and the 
surviving widow led to the execution of a 
registered agreement by which the two parties 
agreed to submit their dispute to the arbitra- 
tion of two persons, Thakur and Badri. It 
is stated that Thakur and Badri gave an oral 
award declaring that Gajraj Singh should 
got possession of the half share of Bhograj 
Singh’s estate which had been in the enjoy- 
ment of Musammat Bhup Kuar and accord- 
ingly in the early part of 1899 an applica- 
tion was made by Gajraj Singh to the 
Revenue Courts to have mutation effected 
in favour of himself and his two sons, Kalka 
Singh and Suraj Bakhsh Singh. Musammat 
Chain Kuar was made a party .to those 
proceedings and itis proved that she appear- 
ed in the Revenue Courts and stated on oath 
_that she had parted with a half share of the 
‘property to Gajraj Singh and his sons and 
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that she had no objection to mutation being 
made in their favour. The result was that 
a half share of this property was recorded in 
thename of Gajraj Singh and a quarter share 
in the name of each of his sons. It was almost 
immediately after this that the first deed 
of mortgage now in suit was executed by 
Gajraj Singh and his son Kalka Singh. In 
this mortgage-deed tle mortgngors in 
describing the mortgaged property stated 
expressly that it inclnded 1 btstwoa 174 biswansis 
of Mausa Barmhola and 2 biswansis of Mausa 
Manjhania which had been in the possession of 
Musammat Bhup Kunar. The other item of 
property, namely, a share in Gojwakhera, 
was described by the mortgagors as being 
ther own property, not the property which 
they had acquired by inheritance from either 
Bhograj or his widow. 

The principal plea set up in defence 
of the suit with which we are chiefly 
concerned in this appeal was to the 
effect that there had been no valid transfer 
of this half share of Bhograj’s estate to 
Gajraj Singh or his sona. Kalka Singh and 
Suraj Bakhsh Singh pleaded that after the 
death of Musammat Bhup Kuar her share 
devolved by survivorship upon Musammat 
Chain Kuar, the other widow. They further 
pleaded that Gajraj Singh died in the | life- 
time of Afusammat Chain Kuar and that 
after Chain Kuar’s death, which took place 
in the year 1905, they succeeded to the 
whole property as the nearest reversioners of 
Bhograj Singh. The case, therefore, was that 
Gajraj Singh had never had any title to that 
portion of the mortgaged property which waa 
described as having belonged once to 
Bhograj Singh’s estate. Kalka Singh 
moreover pleaded that in no case should 
he be bound by the mortgages executed 
by his father alone, while Suraj Bakhsh 
who was no party toany of the mortgage- 
deeds in suit pleaded that he was not liable 
in any way to pay any of the money claimed 
by the plaintiff. The appellants here were 
defendants Nos. 10 and 11 in the suit. They 
had been impleaded as” fransferees holding 
under a mortgage executed by Kalka Singh 
and Suraj Bakhsh inthe year 1912. The 
learned Subordinate Judge came to the con- 
clusion that there had been a valid transfer to 
Gajraj Singh and his sons by Mtnammat 
Chain Kuar of the one-half share which had 
been in the possession of her co-widow Bhup 
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Kuar. He, therefore, rejected the defence set 
up to the effect that Gajraj Singh had nover 
any title to that portion of the mortgaged 
property which had once belonged to his 
‘brother Bhograj Singh. He gave effect to 


some of the other pleas which were raised by” 


the defendants and passed a decree in fayour 
of the plaintiff specifying the properties by 
sale of which the decretal amount could be 
realised. The case has been fought out in 
this Court entirely upon the point as to 
whether or not Gajraj Singh acquired a title to 
a portion of this mortgaged property by virtue 
of the transactions which took place between 
-him and Musammat Chain Knar at the end 
of 1898 or the beginning of 1899. After 
the appeal had been filed, the appellants put 
‘in further grounds of appeal in which they 
attacked the mortgages in suit on the 
ground that they were void for want of 
proper registration. This plea was based 
upon an allegation that registration took 
place in the wrong office. 11 was stated that 
the share in Gajwakhera had been fictitious- 
' ly put in the deed of mortgage so as to give 
the Sub-Registrar of Pihani, who registered 
the deed, jurisdiction. It was alleged that 
the mortgagors had no interest in this village 
of Gajwakhora. At the hearing of the appeal, 
however, it turned out that these allegations 
hal no foundstion in fact. It is arite 
true that Dhograj Singh hud no share 
in Mausa Gnajwakhera, but there appears 
to be no doubt that Gajraj Singh and 
his sons had a share in that village which 
they were competent to mortgage. It cannot, 
therefore, be contended that there is any 
defect in the registration of the deeds which 
took place at an office within the limits of 
whose jurisdiction this item of property 
consisting of a share of Gajwakhera is 
situated. The learned Counsel for the appel- 
lants withdrew these grounds of appeal and 
‘they call for no further discussion. 

The main argument on behalf of the appel- 
‘lants is to the effect that there never was any 
valid franafer of any portion of Bhograj Singh’s 
property to Gajraj Singh or his sons prior to 
the death of Musammat Chain Knarin 1905. 
‘It has bean contended that the Subordinate 
Judge has erred in law in holding that there 
wassuch n transfer. His viewappears tohave 
been that it was competent to Musammat Chain 
Kuar to surrender a half share of her hus- 

ee 
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band’s property to Gajraj Singh and to his 
sons. Itis claimed here on behalf of the 
appellants that the learned Subordinate 
Judge has misunderstood the law relating to 
surrender of her interest by a Hindu ‘widow. 
It has also been argued that the Subordinate 
Judge was wrong too in holding that an oral 
award such as is gaid to have been mado in this 
case was operative to pass the property. In 
short the case is that after the death of 
Musammait Bhup Kuar the suriviving widow 
Musammat Chain Kuar became entitled to the 
whole of her husbend’s property by right of 
survivorship, that she never made any valid 
transfer of it up to the time of her death, that 
Gajraj Singh who died in her life-time could, 
therefore, never have taken any share of his 
brother’s property and that the whole property, 
therefore, descended to Kalka Singh and Suraj 
Bakhsh Singh as the next reversioners of Bhog- 
raj Singh at the time when Musaninat Chain 
Kanar disd. There can, I think, be no doubt 
that the learned Subordinate Juge was in error 
with respect to various pointe of law which 
wereraised in connection with this transaction. 
While there can be no doubt that this doctrine 
of the surrender by a Hindu widow of her 
estate in favour of the immediate reyersioner 
has now been definitely recognised, it is also 
definitely established that where such a Bur- 
render takes placeitmust be a surrender of the- 
outire interest. It cannot, therfore, be said 
that uuder the Hindu Law Musammat Chain 
Kuar was competent to surrender to Gajraj 
Singh as the nearest reversioner only one 
half share of her deceased husband’s property. 
The Subordinate Judge in discussing this 
point seems to have been under the impression 
that Musammat Chain Kuar after the death 
of the other widow took as the latter's heir. 
He talks about Musamnat Chain Kuar having 
“ disclaimed” the inheritance by which I 
presume he means to say that she refused to 
enter upon the inheritance left by Musammai 
Bhup Kuar. This view of the facte is based 
upon an erroneous notion of the legal relation- 
ship which exists between two co-widows who 
have inherited their husband’s éstate. The 
law is that the two widows succeed jointly to 
the husband’s property and that, while they 
may during their life-time enjoy their 
seaparte ahares, they cannot so deal with the 
property as to destroy the incident of survivor- 
ahip which attaches to the estate, that is to say 
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where two widows sre in separaté enjoyment 
of shares of the estate belonging to their 
deceased hnsband, when one widow dies 
the other widow takes by survivorship and 
not as an heir of her co-widow. It is quite 
clear, therefore, that the transfer set up by the 
plaintiff cannot be supported upon the doctrine 
of surrender. Again the Subordinate Judge 
seems to have been of opinion that inasmuch 
as Chain Kuar and Gajraj Singh had submit- 
ed their dispute about the property to arbitra- 
tion the award made by the arbitrators had the 
effect of transferring the property to Gajraj. 
Singh and his sons. Here again I think the 
Subordinate Judge was in error. It is quite 
true, as he says, that there was no bar to the 
arbitrators giving an oral award in the 
case. An oral award nodoubt.may be just 
as good and effective as a written award. But 
until an award, whether oral or written, has 
been made a rule of Court go as to give it the 
force of a Civil Court decree it cannot, in my 
opinion, operate to transfer property. The Jaw 
is thus laid down in a recent work on the Law 
of Aribtration i in India by D, O. Banerji at 
page 448: “ In guits for recovery of property, 
if an award ia made by which e certain 
property is adjudged to be mado over toa 
party and such award is made a rule of Court, 
the effect will be to convey the property in 
the same way as an ordinary decree of Court 
for possession of property conveys it and will be 
carried out by execution; but when the 
award and the decree only decide the question 
of title the property cannot pass withont con- 
veyance.” And go in the present case. All 
that we have is that the arbitrators made an 
oral award by which they declared that the title 
to the property which had been in the enjoy- 
ment of Musammat Bhup Kuar belonged to 
Suraj Bakhsh. There could have been no actual 
transfer of the property, therefore, until some 
conveyance had been executed by Musammat 
Chain Kuar which would give effect to the 
declaration of title. It was pressed upon the 
Subordinate Judge that there could be no 
valid transfer of this immoveable property 
to Gajraj Singh without a registered instru- 
ment and it was claimed that the transfer set 
up was in the nature of a ‘gift, The learned 
Judge, however, without giving any reasons 
for his decision has stated that the transaction 
was s surrender and could not, in his opinion, 
be deemed t8 be a transfer by way of gift. It 
ip dificult to see what other sort of a transfer 
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it could be. So far, therefore, on the question 
of law it must be held in favour of the ap- 
pellants that there -was no valid transfer of 
this property by Musammat Chain Kuar in 
favour of Gajraj Singh or his sons. 

However, there remains to be considered 4 
third proposition which was raised here in 
appeal. The learned Counsel forthe respondent 
contended thatatany ratethetransaction which 
took place between Gajraj Singh and Mxsam- 
mat Chain Kunr was in the nature of what is 
known asa “family settlement or arrange- 
ment”, a transaction which it is claimed. has 
been recognized by the Courts of the highest 
authority as conferring a good title. In 
answer to this argument the appellants’ 
learned Counsel pointed ont that this was 
putting forward a new case for the first time 
in appeal “ No doubt the point was not taken 
in the Court below so far as can be ascertained 
from the record. At the same time we have 
all the facta before us and it is, in my opinion, 
open to the respondents to support the lower 
Court’s judgment even upon a ground which 
was not taken in the Court below. The 
question then to be considered is whether this 
transaction betwoen Gajraj Singh and 
Musammat Chain Kunar can be brought with- 
in the category of those dealings with property 
which have been described from time to time 


-as “family arrangements or settlements,” 


A caso of this nature was recently before their 
Lordships of the Privy Council. The report 
of their Lordships’ judgment is to be found 
in Khunne Dal v. Kunwar Gobind Krishna 
Narain (1). <A reference is there made to 
the case of Lala Oudh Reharee Tal v. Ranse 
Mewa Koomper (2). This was a case in which 
apparently for the first time the principles 
governing transactions of this kind were laid 
down. In ther judgment in that case the 
Judges of the High Oourt said as follows: 

“The true character of the transaction ape 
pears to us to have been a settlement between 
the several membera of the family of their 
disputes, each one relinquishing all claim in 
respect of all property in dispute other than 
that falling to hia share, and recognising the 
right of the others, as they had previnusly 
asserted it, to the portion allotted to them 


respectively. Itwas in this light, rather than 


(1) 10 Ind. Oss. 477; 16 O. W. N. 545; 8 A L. J. 
552; 18 Bom. L. B. 427; 18 O. L, J. 576, 10 M. L. T. 
25 21M. L. J, 645: (1911) M. W. N. 432; 33 A. 856; 
38 L A. 87. 

(3) 3 Agr. H. O. R. 83 
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asconferring a new distinct title on edch other, 
thatthe parties themselves seem to have regard- 
edthe srrangement, and we think that it is the 
duty of the Oourts to uphold and give full 
effect to such an arrangement.” Their Lord- 
ships of the Privy Council in the case reported 
as Khunnt Laly. Kumoar Gobind Krishna Narain 
(1), declared that they had no hesitation in 
adopting the view expressed in the passage 
just quoted. They pointed ont that the true 
test to be applied to a transaction which is 
challenged by the reversioners as an alienation 
not binding on them is whether the alienee 
derives title from the holder of the limited in- 
terestof life-tenant. Inthecase with which their 
Lordships were dealing they pointed out that 
the alienee, one Khairati Lal, acquired in that 
case no right from the daughters, for the 
compromise between them was based on the 
assumption that there was an antecedent title 
of some kind in the parties and the agreement 

acknowledges and defines what that title is. 
now to the fsota of this case 
we find as follows: Bhup Kuar who appears 
to have been in separate enjoyment of a 
one-half share of her husband’s estate died 
in October, 1898. Under the Hindu Law 
no doubt the share which was onjoyed by 
Bhup Kuar should have passed immediately 
on her death to her co-widow Obain Kuar. 
Wo find that a dispute srose immediately 
between the immediate reversioner Gajraj 
Singh and the surviving widow Chain Kuar. 
This fact waa established beyond doubt and 
proof of it is to be found in the registered 


agreement which was executed by Gajraj’ 


Singh and Ohain Kuar and by which they 
determined to refer the matter in dispute 
between them to arbitration. This agree- 
ment which has been proved recites that 
Bhograj had five biswas in Barmhola, four 
biswansis in Manjhania and ita hamleta, four 


. biswansis in Bhikharia and four binoansis in 


Ranimau. It is further stated that tho two 
widows of Bhograj Singh had been in posses- 
sion of this property, since the time of his 
death, that one of them Bhup Kuar had 
died or that a dispute had arisen between 
Gajraj Singh, a brother of Bhograj, and 
Chain Kuar respecting the said property. 
The parties agreed then to appoint two 

arbitrators by whose decision they were 
to be bound and it was also stipulated 
that mutation should ‘be affected in 
accordance with the arbitrator’s award. 
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An award was undoubtedly made, though 
notin writing. We have the evidence of 
Badri, one of the arbitrators, to the effect 
that the decision was that Chain Kuar 
should give up her share in the property 
which .had been in Bhup Kunr’s possession 
and it is clear from the mutation proceedings 
which followed that Chain Kvar accepted 
this decision. On the 19th of Jannary 1899, 
Gajraj Singh and his two sons applied for 
mutation. Ik was stated in the petition 
that they had already got into possession of 
the property and they asked for mutation 
as heirs on the ground that no one alse was 
entitled to succeed to the property but them- 
selyes. I+ ia proved beyond all dispute that 
in those mutation proceedings Musammat 
Chain Kuar was called and made a statement. 
The original record was produced before the 
lower Court and there is in evidence Exhibit 
No. 11 which ia a certified copy of the state- 
ment made by Ohain Knuar. In that state- 
ment she admits having allowed Gajraj 
Singh and his two sons to take possession. 
She stated that she had enough property to 
live on herself and she further declared, that 
these persons would succeed to the property 
in her possession after her death. As 6 
result of these statements made by the vari- 
ous parties the Revenue Courts directed 
mutation in this way, namely, that one-half 
of the-share which had been in Bhup Kuar’s 
possession was recorded in the name of Gajraj 
Singh und the remaining half was recorded in 
equal shares in the names of hia two sons. 
It seems to me, therefore, that here we have 
complete evidence of an agreement of settle- 
ment of the nature described in the Privy 
Conncil judgment above noted. It was with- 
ont doubt a family settlement for the parties 
to it-were the surviving widow of Bhograj 
Singh and the persons who would have 
been entitled to succeed to Bhograj Singh’s 
property after the death of the widow. 
Applying the test which is laid down in the 
case of Kunmi Lal y. Kunwar Gobind Krishna 
Narain (1), I think it may fairly be said 
that the position after this transaction’ bet- 
ween-the parties was that Gajraj Singh and 
his sons were not taken as deriving any title 
from Musammat Chain Kuar, the widow in 
possession. It may more properly be held 
that Chain Kuar recognised some pre-existing 
title in these persons and that" it was this 
title which was giyen effect to when she 
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consented to part with the property and to 
have it recorded in the names of Gajraj 
Singh and his sons.- It may be that in 
strict law at the time when all this took 
_place Gajraj Singh had no right which he 
could enforce as against Chain Kuar, but 
that would not affect the case. The dispute 
between the parties was without doubt likely 
to lead to litigation. They accepted the 
advice of intermediaries and came to an 
understanding which resulted in a transfer 
of the property to Gajraj Singh and his sons. 
It appears to me, therefore, that effect ought to 
be given to this arrangement and it certainly 


would not be proper to allow here the sons of, 


Gajraj Singh to repudiate a transaction by 
which they benefited and by which they came 
into possession of a share of Bhograj Singh’s 
property. It has already been mentioned 
that no sooner had this settlement taken 
place than Gajraj Singh and his sons began 
to deal with the property as if it was their 
own. It would certainly be inequitable to 
allow Gajraj Singh’s sons now to stand up 
and put forward a case that in spite of 
this arrangement they had no interest in 
the property which they could convey. I 
am satisfied, therefore, that although the 
Subordinate Judge may have been in error 
in deciding the case upon the grounds which 
he took his finding that the property actually 
did pars to Gajraj Singh and his sons should 


be accepted for the reasons just stated. Thin — 


finding practically disposes of the whole of 
the appeal. A number of other grounds are 
set out in the memorandum of appeal, but 
none of them has been seriously pressed. 
With regard to gronnd No. 15 in-which it is 
claimed that Suraj Bakhsh’s share is not 
liable to any portion of the plaintiff's claim 
I understand the lower Court to have made 
due provision for the protection of Suraj 
Bakhsh’s interest, but it cannot be argued 
that no portion of the property in Suraj 
Bakhsh’s possession is liable to meet the 
claim of the plaintiffs for after his father’s 
death Suraj Bakhsh must have succeeded to 
a one half share in that portion of Bhograj 
Singh’s property which had been allotted to 
Gajraj Singh under the family settlement. 
To that extent Suraj Bakhsh’s property is 
undoubtedly liable. 
it has already been stated that they are 
transferees’ from Kalka Singh and Suraj 
Bakhsh, but no plea is open to them which 


As for the appellants ’ 


was not open to their transferees. The result 
ig that I find no grounds upon which these 
appellants can succeed and I accordingly dis- 
miss this appeal with costa. 

_ Appeal dismissed. 


MADRAS HIGH COURT. 
Secoxp Oiv Appran No. 39 or 1911. 


February 3, 1914. 
Preseni.— Mr. Justice Sankaran Nair 
and Mr. Justico Sadasiva Aiyar. 
MUKKASSA NAIR VEETTIL 
MEENAKSHI AMMA—Pranrrive— 
APPRLLANT 
versus 
Tae SECRETARY or STATE von INDIA 
in OOUNOU+—Davexpant—RxsPon Dent. 

Bed of non-hdal and non-narigable roam im 
Malabar, ownership tn, whether im Govermment or in 
private riparian ownera—Madras Act (III of 1905), 
s. 2—Presumption as to ovonership in Gorernment in 
such beds—Right to flood publie path, how acquired 
—Suit for declaration of right to dam up steam, 
parties to. ` 

Tho plaintiff sued for a declaration that she was 
entitled to dam upa stream in Malabar in order to 
take the wator flowing therein to irrigate her lands 
and also to flood a public path across the uhannel. 
Tho clam was resisted by Government ou the 
ground that the stream and tho path were Govern- 
ment property: 

Held, Per Sankaran Nair, J., (Sadanva Aiyar, J., 
dissenting.) —Alllandsin Malabar have from time im- 
memorial been held by private owners and Malabar 
joumis, like every proprietor on the banks af a non- 
tidal and non-navigable river are entitled to the soil 
usque flium agum or ad Medium fum ager. The 
Government has no right thereto. 

Wright v. Howard, (1883) 1 Sim. and 8. 190; 1 L. 
J (o s) Ch 04 24B. E. 160,57 E. R. 76, Tyler v. 
VFilkinson, 4 Mason U. 8.°R, 307, Khagendra Narain 
Chowdhry v. Matangini Debi, 17 I. A. 62 (P. O) 17 
O. 814, Sies Raja Ooppalapaty Joges Jagannagdharaure 
v. Sub-Collector of Rajmundry, (1858) 8. A. D. 
Bickstt v. Morrie, (1888) 1 H. L. (80.,) 47; 12 Jnr. (x a) 
908; 14 L. T. 885, Crosley v. Lightowler, (1868) 
L. R. 8 Eq. 279, Secretary of Btate for Iddis in Council 
v. Vira Rayan, 9 M.175, Secretary of Btate fm India 
v Kadsrikutts, 18 M. 360, and Sacretary of State v, 
Ashtamurth:, 18 M. 89, roferrod to. 

The gourse of decision on the subject reviewed 
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The presumption in section 2 of Madras Act (II 
of 1905) that Government is the owner of all 
ynoceupied lands and beds of streams, has no appli- 
cation to beds of streamsin Malabar which are 


mine property. 
right to dam up a stream is 
Ros by the continued @soreiah ob the right for 
25 or 80 years. 


In the absence of evidence as to who the pro- 
prietors are on either side of the stream, tho plaintiff 
will be entitled toa declaration of her right to dam 
up a stream. 


pubHo, should be presumed to be the owners of the 

natural streams and of the sites of public 
paths in Malabar es well asin othor districts and 
such permanent right of the state over beds of 
natural stroams which do not both have their origin 
in and also flow, lll the end of their course continu- 
ously, through the land of sme private owner and 
over the sites of abc roads and paths, are 
the rights 


After the onactment of Madras Act IIT of 1906: 
the presumption is that all public roads, streets, 
lanes ond paths and the beds of rivers, streams, 
aulas, lakes and tanks, canals and waser-courses, 
are Governmend and not private property and the 
burden of proving that they are private property lies 
upon the person who asserts that they are not Gor- 
ernment property. 

Secretary of State for India in Oowncil v. Vira 
Bayan, 9 M. 178; Kunduburi Mahalakshmomma Garw 
v. The Secretary of State for India in Cowncil, 8 Ind, 
Oaa. 67; 34 M. 208; (1010) M. W.N. 503; 8 W. L. 
T. $80, 20 M. L. J. 823, Secretary of State for India v. 
Kadirikwtti, 18 M 809, referred to. 

To asut for s declaration of an easement right 
to dam up a stream in Malabar at a partioluar 
point the jenmés of the lands lying on either side 

arc necessary perties and in their absence the suit 
ought to be dismissed. 


Second appeal against the decree of the 
District Court of South Malabar, in Revised 
Appeal Suit No. 537 of 1906, preferred 
against that of the District Munsif of Manjeri 
in Original Suit No. 472 of 1905. 


FACTS—The plaintifiwho was the Kanom- 

. dar of certain lands adjoining a thodu (a non- 
tidal and non-navigable water-course) was in 
the habit of damming.it and taking its water 
for cultivating the sA&id fields for the last 20 or 
25 years, thereby flooding -a public footpath 
crossing the said thodu fora period of abont 
three monthsin ayear. Recently the Govern- 
ment prohibited the plaintiff under a threat 
of criminal prosecution from damming the 
“thodu as usual unless the plaintiff provided 
@ bridge acrogs the thods from the points 


, Government, 


up to which the footpath in question would 
be flooded. The Government claimed to do 
so on the grounds that the thods in question 
belong to them and that they had a right.to 
protect the ptblic footpath. The plaintiff, 
being in consequence pnable to cultivate 
these fields in a particular year, claimed 
damages from the Government for unlawful 
interference with her rights. Incidentally 
she also asked for a declaration against the 
Government of her right to dam the thods 
and take -its water. The District Munsif 
held that the thodu in question (as all 
thodus in Malabar) did not belong to 
thet the Government also 
failed to prove that the pathway was prbl 


“property, that the public or the Govern- 


ment had a right only to the surface of the 
pathway and so much of the sub-soil as is 
necessary to maintain the pathway gua 
pathway and that though the plaintiff was 
entitled to dam up the thodu, shehad put 
up_sa higher dam in the year in question 
which interfered with the use of the path- 
way more than before. He, therefore, dis- 
missed the plaintiff's syit. On appeal by the 
plaintiff the District Judge without record- 
ing his finding on any of the queations in- 
volved, confirmed the decree of the District 
Munsif and dismissed the appeal on the 
ground that the erection of the dam wonld 
flood the public footpath. The plaintiff 
thereupon preferred this second appeal to 
the High Court. 

- Mr. E. P. M. Menon, for the Appellant:— 
The Government have long ago given up 
their claims in respect of their ownership of 
wasta landa in Malabar. All lands in 
Malabar belong to private jenmts and the 
right of Government is simply the right of 
collecting taxes. They are not entitled to 
any jewmabhogam and it has also been 
held that in respect of water-courses the law 
applicable to Malabar is the same as the 
English Law, which says that the beds of 
non-navigable and non-tidal rivers belong to 
the riparian owners on either side. Secretary 
of State for India in Oouncil v. Tira Rayan 
(1), Secretary of State v. Ashiamurths (2), 
Secretary of State for India vy. Kadirikutiy 
(8), Seoretary of State for India in Council 


1) 9 M. 175 
ie 18 M. 89 at p. 100 i 
(3) 13 M. 869. 
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v. Manjeshwar Krishnayya (4), Malabar 
Gazette, Vol. I, page 304 and Logan’s Malabar 
Manual, Vol. 2, page 138. Immemorial 
usage and cantons also point to the fact that 
in Malabar private jenmis owned proprietary 
rights over the water-courses’ flowing through 
their lands. Act II of 1905 is only de- 
claratory and does not create any right. 
Bee The Secretary of State for Indiain Council 
v. Kannepalli Janakiramayya (5) also 
Appeal No. 15 of 1907 unreported. On the 
accepted ownership of the private jenmits, the 
presumption mentioned in section 2 of the 
said Act does not arise at all. 

Mr. Napier, for the Government:—There 
is no difference between Malabar jenmts 
and land-owners in the other districts. 
Secretary of State for India v. Kadirikidti 
(8), was decided before Act III of 1905. 
What the plaintiff really aske for in her plaint 
is for a declaration of an easement right 
to dam “the thodu in question, That admita 
that the #hodu belongs to some body else 
and that since the plaintiff's prayer is against 
the Government she must prove 60 years’ use 
and this she has failed to prove. The suit 
is, therefore, rightly dismissed. 

Mr. K. P. M. Menon, for the Appallant. 

The Government Pleader, for the Respond- 
ent. 


This second appeal coming on for hearing on 
28th November 1912 the Court mate ‘the 
following 
ORDER:—The plaintiff's cage is that she 
is entitled to erect a dam across the channel 
in dispute. The defendant disputed that 
claim on various grounds. The District Judge 
has dismissed theauit on the ground that there 
iga public footpath across the channel and 
the erection of thedam would flood the 
footpath with water. 


The Munsif found thatthe channel or 
thodn is private property and that the defend- 
&nt hes failed to prove that either the 
channel or the pathway across it is’ Govern- 
ment property. He held, following S. Sunda- 
ram Ayyar. v. The Municipal Oouncil of 
Madura and the Secretary of State for India in 
Council (6), that it is only the surface of the 


a 28 M. 257 at p. 288; 15 M. L. J. 147. 
5) 18 Ind. Oas. 770; 18 L. T. 235 at pp. 248 
258; (1918) M. 2 5 A a G 
(6) 25 H, 
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pathway and so much of the bal as’ is 
necessary to maintain it as a road that 
belonged tothe public or the Government. 
He further found thatthe plaintiff and her 
predecessors-in-title have been putting np dams 
for more than the prescriptive period, but 
that the dam which she put up last wesa 
higher dam which interfered with the use 
of the path more than before and accordingly 
dismissed the suit. 

There is no finding by the Judge on any of 
these questions. Ifthe channel is private 
property and the pathway was dedicated by 
the owners to the public, then the question 
for consideration will be, what were tha con- 
ditions, if any, under which it was dedicated _ 
to the publio? Dedication to the public in 
this case is found by long user. That nser 
willalso indicate the conditions of dedication, 
if any. If the plaintiff bas been putting up 
this dam for more than the prescriptive 
period, as the Munsif finds, and the path 
wan only used by the public with the water 
thrown back onit by the erection of the 
dam, the plaintiff ia entitled to contend that 
the footpath is dedicated subject to this 
restriction. She may not be entitled to erect 
a dam which will throw back a larger volume 
of water and render the path not available 
as before. To decide these : questions it in . 
necessary that we should have tindings on all 
the issues. - We accordingly direct the Judge 
to return, findings on all the issues. He may 
re-settle the issues and receive such further 
evidence if he thinks it necessary to do so. 





This case came before this Court previously 
in Second Appeal No. 606 of 1907 when the 
Oourt (Benson ond Sankaran Nair, JJ.) 
delivered on the 20th January 1910 the 


following 


JUDGMENT.—We are unable to agre® 
with the Judge that the pleadings involve al 
admission by the plaintiff that tho thodn 
belongs to the Government. The plaintiff 
prayed for declaration of her right of ease- 
ment against the Government, asthe Govern 
ment denied the right, setup by her. Aa 
the judgment is based on the assumed 
admission by the plaintiff of the Govern- 
ment’s right to the thodu, we set it aside and 
direct the Judge to restore the appeal to his 
file and dispose of it according to law. : 

The costs will abide the result 
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The findings should be submitted within 
two months from the date of this order and 
seven days will be allowed for filing objec- 
tions, 


In complianze with the above order the 
District Judge submitted the following 

FINDINGS.—This is an appeal remanded 
to this Court for findings on all the iseues 
in the suit, 


2. The first ingus is whether the plaintiff 
(appellant) has derived a prescriptive right 
to take water to her land by building a dam 
across the canal in question. The Munsif, 
believing the witnesses of the plaintiff, finds 
that the presoriptive right of-the plaintiff has 
continued for more than the prescriptive 
period—taken by the Munsif tobe twenty 
years—-without any interruption and as a 
matter of right, and is satisfactorily proved. 
The evidence of the plaintifs witnesses, 
which shows beyond reasonable doubt that 
the practice of making adam has continued 
< for some twenty-five or thirty years, is not 
impugned by the defendant’s (reapandent’s) 
Pleadér, but the inference of the Muynsif that 
the thodu is the jenmam property of private 
owners and consequently belongs to the 
riparian owners is seriously contested, and 
it is argued that the thodw is in reality 
Government jenmam property and that the 
Munsif has come to his conclusion on insuff- 
cient grounds. It is further contended that 
because the thodu is Government property 
the plaintiff must prove uninterrupted user 
for sixty years and that this she has failed 
to do. 


It may be observed at the outaet that 
there appears to be no evidence to prove 
that the thodu is private jesmam property, 
nor have the jenmis of the land adjacent to 
the thodu been joined as parties to the suit. 
The inference drawn by the Munsif is the 
result of his application of the rule of English 
Law that the bed of non-tidal rivers belongs 
to the riparian proprietors, ‘ “usque ad mediam 
Mum fluminis,” and ho remarks that this 
law has been made applicable to Malabar by 
the decision in Searetary af , State for 
India v. Kadirikutti (8). He also observes, 
; “If a river belongs to private owners the 
claim of private owners to a thodu which 
is a stream smaller than a river must be 
stronger. The canal in dispute is only a 


thodu. Therefore, the thodu must be found 
to be the jenmam of private owners.” These 
observations appear to amount to the proposi- 
tion that because thodus arosmaller thanrivers 
and because some rivers belong to private, 
owners, the prrticularthodu in question is pri- 
vate property, and it seems unnecessary to point 
out the fallacy of such reasoning. Moreover 
the Munsif appears to have failed to observe 
that while it was ruled in the case quoted 
that the principles of English Law, by which 
the righta of the Grown and riparian owners 
to accretions caused by alluvion are determined, 
are applicable to British India in the absence 
of local usage or statutory enactment to the 
contrary, it was also observed that there is 
nothing inthe system of property as recog- 
nized in Malabar to displace the rights of the 
Crown as they are ordinarily understood ;— 
“On the contrary the evidence indicates 
a recognition of those rights in recent times; 
and in the grant traditionally recorded to 
have been made by the. Brahmins to Keralan 
are enumerated among other Sovereign 
rights ‘the regulation of the beds of streams 
and accretion from the seas.—Malabar 
Manusl, Volume 1, page 226.” The pro- 
prietary right of the Government to natural 
streams and rivers is usually asserted and 
in the case of a similar stream in Palghat 
taluk has been judicially recognised by 
this Court in Appeal Suit 245 of 1894 in 
confirming the decree of the District Munsif 
of Palghat in Original Suit 830 of 1892, 
in which it was proved that for many 
years the Government has over and over again 
in an immense number of casea, publicly 
asserted the proprietary right to accretions 
in the beds of rivers and streams in the 
Palghat taluk and collected jemmubhogam 
from persons who cultivated such accre- 
tions, while in not a single instance did 
the riparian proprietors resist the action of 
Government. Such right has also been 
recognised by the Subordinate Judge of 
Oalicut in the case ofthe Ernad taluk. I 
have been referred to no higher authority | 
directly to the contrary, but reliance is 
placed on the observation at page 375 of 
the Madras High Court ruling quoted abcve 
that there is no presumption in Malabar 
that waste lands are the property of Govern- 
ment. Hven, however, if it be held that the 
beds of all streams are to be considered 
to fall within the category of waste land, 
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it does not follow that the Government 
hes no right to own or control the water 
of such streams. Moreover since the date 
of the ruling, Secretary af State for India 
v. Kadtrikutti (3), Act III of 1905 has 
come into force and it appears to me that 
in the case of natural streams the -presump- 
tion under section 2 is that such streams 
belong to the Government, which usually 
controls them, and that the jenms who 
claims a proprietary right to the bed of 
such streams must show that it belongs to 
him. In the present case no claim has been 
made by any jenmi to the thodu, which is 
proved by the evidence of the Revenue 
‘Inspector (lst witness for the defendant), 
after taking its rise in the hills, to flow for 
twelve or fifteen miles through several 
amsoms and to be known by the name of 
Government Sirkar thodu. It isalso entered 
in the Settlement register as the jenmam 
property of Government—o fact which may 
not be sufficient to prove the title of Govern- 
ment, but strengthens the presumption that it 
is Government property. For in a District 
like Malabar, where people are ever ready 
to assert their rights to property and 
especially ‘land, there is little doubt 
that objection would have been raised to 
such an entry if the #hodu had been 
regarded as private property. The fact that 
permiasion was obtained by the plaintiff 
and her predecessors-in-title to-dam the 
thodu is alao an indication in favour of the 
presumption that the #hodu is Government 
property. For these reasons I think that 
the finding of the Munsif that the thodu 
belongs to the riparian owners cannot be 
accepted and that in view of the presump- 
tion that the stream is Government 
property,. the burden of proof was on the 
plaintiff to establish the easement claimed 
by her. This she. has clearly failed to do, 
having admittedly enjoyed it for a period 
less than sixty years and with the permis- 
sion of Government. My finding on the 
first isane is, therefore, in the negative. 

8. On the second and third issnesa— 
whether the defendant is liable for damages 
and how much the plaintiff is entitled to, 
1 find that the plaintiff, not being entitled 
to the right to dam the stream, is 
not entitled to flood the pathway and 
that the defendant is not liable for 
damages. `. 


4. The findings of the Munsif on the 4th 
Sth, 6th and 7th issnes were not contested 
and I adopt his findings. ; 

5. On the 8th issue it appears to me 
that the damage claimed is too remote. 
The plaintiff was not justified in having her 
land left waste on the pretext that she 
could get no water for her land when 
she might, by complying with the not 
unreasonable order of the Special Assistant 
Collector, have obtained water for her land. 
My finding on this issue isin the afirma- 
tive. 

This appeal coming for final hearing on 
16th January 1914 after the return of the 
findings of the lower Appellate Court 
and having stood over for consideration 
till this day the Court delivered the 
following ~ . 


JUDGMENT. 


SANKARAN Narr, J —The Judge has now 
found, that the plaintiff has been construct- 
ing the dam at that spot across the bel 
of the stream or thodu for the past 
twenty-five -or thirty yeara, but he has 
also held that in view of the presumption 
that the stream is Government property it 
must be held that the plaintiff has failed 
to establish œ right of easement as 
she is bound to prove uninterrupted nger 
for sixty years.. Objection is taken to this 
finding and it is argued that there is no 
presumption in Malabar that the river beds 
form Government property. It is contended 
that they form the property of the riparian 
owners, as under the English Law, and 
therefore proof of user for twenty-five or 
thirty years is sufficient to create a right of 
easement in plaintiff's favour. Å 

I shall first deal with the contention as 
to the ownership of the bed of the stream. 
In the case of river beds whioh are not 
tidal and navigable the law is olear. 
“Prima facie every proprietor of land on 
the banks of a river is entitled to that moiety 
of the soil of the river which adjoins to 
his land and the legal expression is that 
each is entitled to the soil usque Hum aquas”: 
Wright v. Howard (7). 

In America also Story, J. has held the 
game view in Tyler v. Wilkinson (8): Prima 


(T) (1883) 1 Bim. and B. 190; IL. J. (o. s.) Oh. Ody 
24 R. R. 160; 57 B. B. 76. 
(8) 4 Mason U. 8. B 307 Fed Oase No, 14, 812, 
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facis every proprietor upon the bank of a 
river is entitled to the land covered with 
water in front of his bank to the middle 
thread of the stream or as itis commonly 
expressed ad medium filum aquas.” The 
Privy Oouncil in Khagendra Narain Ohowdhry 
v. Matangini Debi (9) recognized the same 
right in a suit to which the Government 
was a perty. In this Presidency the rule 
has been always enforced in numerous cases. 
A very strong case is that reported in the 
Sadar Court Reports for 1858, page 188, 
where the claim of the proprietor to the 
accretion to his land was upheld thongh it 
was formed only as a continuation of an 
accretion to a Government village: Sree Raja 
Ooppalapaty Joges Jagannadharauss v. Sub- 
Collector of Rajmundry (10). The Malabar 
jeumts are undoubtedly proprietors of land 
under these decisions. Prima facie, therefore, 
the same rule applies. 

But the District Judge refers: to the 
judgment in Appeal Suit 245 of 1894, District 
Court, and in another, apparently Appeal 
Suit No. 500 of 1907, Sub-Oourt, in support 
of his view and gives certain other 
reasons in support of his conclusion. 
It becomes therefore necessary to examine 
them. 

An earlier judgment of his own Court 
directly in point was not apparently brought 
to his notice. The District Judge, Mr. 
Wigram, the learned author gf the Malabar 
Law, in Revised Appeal Buit No. 643 of 
1876 on the file of the District Oourt of 
South Malabar considered this question. 
In deciding the appeal he first of all assumed 
that the lands reclaimed from the beda of 
rivers were the property of riparian pro- 
prietors but afterwards admitted a review 
to have the question fnlly argued. In his 
revised judgment he stated the point for 
decision in these terma: “ Whether by the 
custom of Malabar having the force of law, 
lands newly formed in, or reclaimed from, 
the beds of rivers are the property of Govern- 
ment.” I quote his judgment tn eztenso :— 

“2, The English Jaw on the subject is 
succinctly stated in Shelford’s Real Property 
Statutes, 8th Edition, by Carson, page 112. 
Where a river is not navigable the presump- 
tion is that the soil is the property of the 


9) 170, 814 17 L A. 62 (P. 0). 
10) (1868) 8. A, D. 188. 


owners on each side to the middle of the 
river and in the more recent cases it has been 
held that the soil of the alrens is not the_ 
common property of the respective owners on 
the opposite sides of a river, but that the share 
of each belongs to him in severalty and 
extends usque ad medium flum aquas and 
again that the right of ownership of a moiety 
of the bed of a river passes under a convey- 
ance of lands on the banks of s river although 
the conveyance points to a boundary which 
would not include any part of the bed Brekett 
v. Morris (11) and Crossley v. Iaghtowler (12). 

“3. The principle seems to have been , 
adopted by the Privy Council in a Bengal 
case reported as Fele Lopes v. Muddun 
Mohun Thakoor (18), although it did not 
form the ground of the decision. Their 
Lordships say: There is another principle 
recognised in the English Law derived from 
the Civil Law that where there is an ac- 
quisition of land from the sea or a river by 
gradual, slow and: imperceptible means, there, 
from the supposed necessity of the case and 
the difficulty of having to determine year by 
year to whom an inch or a foot or a yard be- 
longs, the accretion by alluvion belongs to the 
owner of the adjoining land. 

“The same principle was adopted by the 
Madras Sudar Court in the case of a God- 
avari ` Lunkah (S. U. Decision of 1858), page 
188, and still more recently by the High Court 
in Second Appeal No. 480 of 1870 (not 
reported). 

If such ts the rule of law to be applied when 
the riparian proprietors are Zemindars who 
derive their estate from the ruling power, a for- 
tiori ought +t to be applied to Malabar where 
Ai time immemorial the lands have been held 

? ja ia persons. 

The documentary evidence adduced by 
the pr to prove the custom which it 
must be taken is an exception to the general 
rule is as follows” :— 

After referring to the documentary evi- 
oa Garten 
or wae (Bo) 47; 12 Jur. (x. 5.) 808; 


(23) (1800) L. R. 8 Eq. 279. 

13) 18 M. I. A. 467; 5 B. L. BS 
O. 11; 2 Buth, P. O. J. 886; 2 Sar. P. O 
R. 625. 


“VI Judgment of the Oivil Gourt of Tellicherry 
in A. B. No, 141 of 1861. 

VIL Judgment of the Olvil Court of Teliicherry 
In A. S. No, 484 of 1861. i 
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“And the Tahsildar of Ponnani, two - 
wealthy onmis and the kariasthan of a 
third have been examined. 

“5... Upon tho evidence adduced it is im- 
possible to doubt that at all ovents since 1854 
the Government have claimed a right to deal 
with all lands newly acquired by the action 
of the rivers or reclaimed from the river by 
human exertions as their absolute property 
and that’that claim has never beon disputed 
by ripavian -proprietors, some of whom 
have actually purchased such lands adjoin- 
ing their estates from the Government. 

_ “There may have been isolated cases in 
which the Government asserted the same 
claim prior to 1854; but I cannot say that 
the eyiderice adduced on the point is satis- 
factory. 
+ + * è * 

“8. The question, therefore, resolves itself 
to this,—-Can a course of dealings for 28 
years acquiesced in by those interested to 
dispute them establish 9 custom which tho 
law will recognise? 

“I confess that I expected to have evi- 
denca.adduced of what took place when the 
Zamorin was a reigning Sovereign and of 
what takes place to this day in Cochin and 
Travancore, the neighbouring States where 
Jands ere held on similar tenures. A custom 
must bə based on immemorial usage and the 
cautious. language of the Collector in the fist 
letter ofthe correspondence (XV) shows that 
even as regards salt-water swamps on the 
banks of backwaters he was in 1856 doubtful 
as to the righta of Government. 





Plan of tho locality now in dispute 
under the Collector's orders r 
smit commenced. : 

Three bauokhita oxecuted to the Government 
as jenmi in 1 

Two pattas granted 

. in 1886 and 1839. 

Book showing the of cowles in 
1858-54 in which the share of the jenmi 
for lands in the beds of rivers is reserv- 
ed to Government. 

Five kaichite executed to the Government 


Vill 
e the 


x 
os ‘by the Gorerenment 
XI 


XIV 


regarding salt-water swamps (1856 to 
1889).” 


“9, On the ground that 6th defendant 
has wholly failed to prove the existence of 
any custom in Malabar which is—(torn) to 
the general—(torn) of law and that the 
proceedings of former Collectors are perfectly 
consistent with an ignorance on the part of 
the land-owners of their rights I shall con- 
firm my former decree and order, 6th defend- 
ant to pay the costs of plaintiff of the 
re-hearing,” 


The same view was taken in A. 8, No. 
204 of 1881, District Court, South Malabar. 
This was a caso from the Palghat Taluk. 


The next case that may be referred to is the 
well-known Attapadi case—Sscretary of State 
for India in Oouneil v. Vira Rayan (1). That 
guit referred to a tract of land about 2382 
square miles in extent. A large block of land 
was not claimed by any of the defendants. 
There were lands, streams, hills and forests 
which formed the upper part of the watershed 
of the Bhavani river. The .question for 
decision was whether the rule that waa preaum- 
ed to be applicable to waste lands in the 
eastern districts that they formed the, pro- 
perty of the Government was also dpplicable 
to Malabar and it was held by the High Court 
that it did not. The decision proceeded on 
the grounds that Malabar was a land of private 
proprietors and the Government musi prove 
their title and possession within the sta- 
tutory period to recover possession, And there 
is no presumption of ownership in their 
favour óf any property then in suit which 
included rivera and forests. The riparian 
proprietors were treated as owners of river- 
beds lying within or adjoining their estates, 
It appears to me the question now in dispute 
is concluded by that decision. 

The next case that I may refer to is the 
one reported as of State for India 
v. Kadsrikutis (8). I shall refer to it 
in some detail asthe matter in dispute was 
raised in another form in that case and finally 
settled. There the question was whether a 
strip of land which had been reclaimed from 
the bed of a river belonged to the Govern. 
ment or not. The District Munsif held 
that according to tho Hnglish Law the 
land belonged to the plaintiff in that suit as 
& riparian proprietor. He was of opinion 
that according to the Malabar Law as de 
clared in the case above referred to, +. e., the 
Attapadi case, the Government had no pro. 
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prietary right over lands in Malabar and 
for that reason also it belonged to the 
plaintiff. He held further that according to 
the Hindu Lew also the right is acquired 
by the first person who makes a bencficial 
use of the’soil and that the plaintiff having 
been in possession of the land, was entitled 
to it. He also -decided that, though the 
Government had proved that since 1858 
they had been invariably claiming lands 
formed by the recession of rivers throughout 
Malabar and that such claims had been 
acquiesced in, it was not sufficient to prove 
@ valid custom. 

In appeal tho contention was “that, by 
custom, they (5.6, accretions to a river 
bank) belong to Government,” and the 
District Judge states that the Government 
had advanced their claim only during the 
previons 80 years and that it was not 
contended that guch claim was advanced 
before that date. He held that it could 
not be treated as a valid custom and that 
“in parts of India where Government has 
aright to all waste lands the question 
might be deserving of consideration, but, in 
Malabar, where Government have admittedly 
no righta on waste land”, the claim could 
‘not be supported. 

The judgment in second appeal is report- 
ed as Secretary of State for India v. Kadiri- 
kutti (3). The High Court held that in 
the absence of local usage or statutory enaci- 
ment to the contrary, the English Lew must 
be applied to India. According to that law 
it" was pointed ont that “the Orown is 
regarded as owner of the land covered by 
the sea” and “what is true with regard to 
the sea is equally true with regard to tidal 
navigable rivera” and that the land which 
was gained from the sea by sudden derelio- 
tion or alluvion or from the tidal navigable 
rivers also belo to the Crown. It “was 
pointed out that “the rule referred to by 
the District Munsif according to which the 
riparian proprietors are entitled to the bed 
of the river, ad medium jilum, is not appli- 
cable in the case of navigable rivers in which 
the tide flows and re-flowa.” Then followed 
certain observations on tidality and naviga- 
bility. Then they said: “There seems no 
reason to doubt that the principles above 
indicated are the principles according to 
which the law must be administered in 
British India in the absence of local usage 


* they aent down this issue. 


or statutory enactment to the contrary.” 
And one of the principles referred to is the, 
right of the riparian proprietor to half the 
bed of the stream sas under English Law. 
It was also pointed out that the Judicial 
Committee had already applied the prin- 

ciples of English law to Indian cares. The 
principle that waste lands are not the 
property of Government waa déclared to 
have no application to land covered by the 
water of the sea or by a tidal river, 

Throughout the judgment the learned Judges 
assume thet the right of the Crown can 
only exist in the case of tidal nayigable 
rivers and they accordingly remitted idssues 
to try the questions whether the rivér there 
in question was a tidal navigable river and 
also other questions to which it is’ unneces- 
sary now to refer. If the beds of rivers not 
tidal or navigahle belonged to Government 
there would have been no neceasity to 
remit the issues. The entire judgment 
leaves no room to doubt that the rules of 
English Law as to river beds were applied in 
its entirety and the reason of the law tuo 
was stated. It was that the land covered 
by the water of the sea or a tidal river was 
not the land of the neighbouring jenms 
when it remained covered with water. Un- 
less we are prepared to hold that the rule of 
the English Law is to be applied only:when 
itis in favour of the Government andnot to 
be applied when it is against the Govern- 
ment, it is difficult to hold that that deci- 

sion does not conclude the matter now in 
dispute. It will be seen that the learned 
Judges expreased no disapproval of the 
decision of the lower Oourts which held 
that neither by the Common Law of Malabar, 

which was declared to be the same as the 
English Law, nor according to the custom 
setup by the Government they had any 
interest in the bed of the stream. But it 
was in accordance with the view that the 
English Law was applicable that they held 
that such law itself recognised a distinction 
in the case of tidal navigable rivers and that 
To my mind it 
is perfectly clear that the question before 
us is concluded by that decision. It is 
remarkable that the learned Judges there 
did not refer to the earlier decision of Mr. 
Wigram which proceeded on the same view 
of the applicability of the English Law, and 
it is also noticeable that before the High 
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Court there was no attempt to dispute the 
correctness of the proposition that the 
English Law in ita entirety was applicable 
to Malébar. The authorities relied upon 
aro English and Privy Oouncil decisions 
which applied these principles to India. I 
think, therefore, that, unless that decision 


ia overruled bya Full Bench, the question 


cannot be decided in favour of the Govern- 
ment, 


The next case that may be referred to is 
the judgment relied ‘upon by the District 
Judge in- Appeal Suit No. 245 of 1894, 
District Court, South Malabar. The Munsif 
in disposing of the original suit found that 
the Government had proved a onstom as to 
the ownership of river beds in the talug 
of Palghat. His judgment was confirmed 
in appeal. In disposing of the appeal, Mr. 
Justice Benson, then District Judge, stated 
the law in these words:— 


“With regard to the secund issue, it is 
‘admitted that the river in which the 
acoretion occurred is not tidal or navigable, 
and that the right of Government to accre- 
tions depends on the proof ofa valid custom, 
failing which the English Law would be 
applicable, and the accretions would belong 
to theriparian owners.” 

In considering the evidence he stated that 
he did not attach any importance to the 
aotion-of the Government in respect of the 
dams and anicuts as it was quite possible 
that the Government might have a right to 
control and regulate the flow of the water 
without having a right to the bed of the 
stream. Buthe found that the evidence 
showed that for 33 years the Government 
had exercised these rights. That under the 
general law a riparian proprietor is the 
owner of half the bed 
Malabar was not denied. The decision is 
only an authority on the question that a local 
custom against a general Common Law exista 
in the falug of Palghat. 

It is unnecessary to consider whether that 
decision upholding 8 local custom in deroga- 
tion of the general law will now be followed. 
The alleged custom was of recent origin. It 
was shown not to be uniform and there was 
a decision the other way. It is open to all 
the objections advanced by the Judicial 
Committees to a custom of impartibility 
confined to tha Madras Presidency in the 


of the stream in 


Pittapore case. The local custom presup 
poses that the general law applied to Palghat 
before its origin. The Government claimed 
and exercised their rights in river beds not 
in virtue of any local custom because Palghat 
land tenures are not alleged to differ from 
the rest of Malabar, but in accordance with 
what was erroneously asserted to be the 
general or customary law applicable to all 
Malabar. The instances, uhanstore jare not 
proof of any local custom. 


The Judge next refers to the judgment in 
Appeal Suit No. 500 of 1907 which came 
to the High Court in Second Appeal No. 377 
of 1909. In that case the Subordinate 
Judge before whom the case came on appeal 
stated that the proposition which ‘the Secre- 
tary of State put forward “is no doubt 
extraordinary, but he ia entitled to get an 
opportunity to establish it if he can,” and he 
accordingly remitted an issue to try the 
general question whether by the usage of 
Malabar the beds of even non-tidal and ` 
non-navigable rivers and streams are vested 
in the Crown. In submitting the finding the ` 
Munsif states that though, the issue“ referred 
to all rivers and streams, “the evidence was 
confined to such streams as fow through the 
lands of several jeumis and through several 
amshoms. Small streams are, therefore, now 
excluded from the claim by Government”, 
The suit related to lands in the Ernad talug 
and he found that the Government had been 
collecting jenmabhogam for nineteen years, 
He algo referred to the vagueness of the 
evidence which did not show the distinguish- 
ing characteristics of the rivers claimed by 
the Government. The Subordinate Judge 
in appeal found that the Government had 
been exercising rights of ownership in regard 
to such natural streams as ran for many - 
miles and irrigated the lands of several 
jenmis in several amshoms. With reference 
to the ownership claimed he says that the 
nature of the stream, whether it is a river 
or whether itisonly a “‘thodu” as he calla, 
is a question of fact which must be decided 
upon the facts of each case and he accord- 
ingly upheld the Government claim. Here 
algo it is to be noted that the claim of the 
Government as advanced was not a general 
claim to all river beds as now put forward 
but to what the Subordinate Judge ‘calla 
rivers and large streams. In second sppeal 
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the decrees of the lower Courts were revers- 
ed on a preliminary ground so that the 


question of ownership was not -decided by 


this Court. 


There are no doubt observatiuns in the 
judgment of the Subordinate Judge which 
support the Government claim and deny the 
right of riparian proprietors; they apply with 
egual force to similar claims of the szemindars 
in India and of owners in England and in 
America. Iam, therefore, not prepared to 
attach much weight to them. 


The Judge refers to the numerous instances 
proved in the Palghat suit. But they were 
all recent and the custom was challenged 
within thirty or forty years. The jenma- 
bhogam was treated as revenue and could 
not be disputed in the Civil Courts. Payment 
of jonmabhogam is submission to necessity 
and not evidence of consciousness of validity 
of the claim. - Resistance would have re- 
sulted in the imposition of penal assessment 
or revenue sale of property. Similarly pur- 
chases by riparian proprietors from Govern- 
ment is proof of evasion as pointed out by 
Parker, J., in Secretary of State v. dehtamurths 
(2) and purchase of peace rather than re- 
cognition of Government claim. 

It may be useful to notice the law on the 
point as understood before 1852 and the 
probable origin of the practice which is now 
sought to be converted into a valid custom, 
if not, as proof of the ancient customary 
law itself. 


In 1800 Dr. Buchanan who was specially 
directed by the Governor-General to report 
on the 6ondition of the District reported 
that the ‘whole soil” belonged to the private 
proprietors, 4. e, Brahmins Nambndris, De- 
vasvoms and royal families,—see Volume II, 
page 60. 


The view of Major Walker who wrote the 
first book on Malabar Land Tenures as to 
jenm right ia well-known. In the early 
years of the last century when the question 
whether the semtudari settlement should be 
introduced into these districta was under 
discussion, the officials were unanimous in 
reporting that “in Malabar with tho ex- 
ception of a few estates forfeited by rebellion 
there eppear to be no Sircar or Government 


lands, individual proprietory right generally 
prevailing throughout the Province.” See 
paragraph 178 of the report of the Board 
of Revenue in 1809 (5th Report, Volume I, 
page 440). 

In 1807, Mr. Thackeray who was deputed 
to inquire into the land teaures of Malabar 
also reported: “Almost the whole of the 
Jand in Malabar, cultivated and uncultivated, 
is private property and held by senmum 
right which conveys fall absolute property 
in the soil.” 

In a despatch in December 1813 relating 
to the settlement of Malabar, the Directora 
similarly observed that in Malabar they had 
no property to confer with the exception 
of some forfeited estates—See Revenue 
Selection, Volume I, page 511: This was 
the basis of the Attapadi judgment. The 
same reasoning applies also to-river beds. 

Colonel Munro’s report in 1817 is very 
instructive. He states that Malabar was 
divided into villages which were called 
desims, that the headman was called the 
desway when he had the direction of the 
religious ceremonies of the village pagoda 
and the management of the pagoda lands 
and servants and that otherwise he: was 
called jenmi. He farther says that the 
desways “were at one time the sole. pro- 
prietors of the lands of their réspective 
villages... There was a decay to every 
village, except where the village was the 
private property of the chief of the district 

aa a when the righta of the head of 
the village belonged” to that chief. He 
gives the sources of income. (See paragraph 
5). He had no proprietary interest what- 
ever of the sort that is now set up on behalf 
of the Government. 

. The Collector, Mr. Conolly, in a memo- 
randum drewn ap, for the Government m 
1840 stated that “all land in Malabar is 
strictly private property.” See his letter to 
Government, dated 8th October 1858, No. 
84B, Judicial Department—enclosure to 
minutes of consultation under date 15th 
November 1858, Judicial Department. Til 
1850 no attempt was made to claim owner- 
ship in river beds. In 1852 Mr. Strange 
was appointed Special Commissioner to in- 
quire into the Moplah outrages syd there 
was & long correspondence relating to land 
tenures which made it dificult for Moplehs 
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and poof- persons to get lands for oultiva- 
tion on fair terms. It, therefore, became 
the object of Government to restrict within 
such limita as the law would allow them the 
extensive claims which were put “forward 
on behalf of the jesami in order to assign 
lands to Moplahs and other parsons to evade 
the jenms tyranny, and they began to show 
increased activity in allotting waste lands 
which belonged to jenmes to any person 
who applied to take them np” by virtue of 
a supposed right of the Government, now 
declared to be non-existent. They also began 
to aasort their claims to assign river beds 
and accrétions from the rivers; and we find 
from that time till about 1877 such rights 
were asserted in various instances. In 1877 
when the matter was brought before Mr. 
Wigram in Sonth Malabar he disallowed 
the Government claim on the ground that 
it was opposed both to the English Law 
and to the customary law of the country. 
On the same ground Mr. Cor disallowed it in 
North Malabar. Tam-not aware that, from 
that time, any Judicial officer has recognised 
the general claim of the Government that 
ia now recognised by the District Judge. 
To me it is clear that a practice, which 
sprung up only after 1850, disullowed ina 
judgment in 1877 in which all the avail- 
able evidence was apparently given, and 
contested whenever set up in a Court of 
law afterwards, cannot now be held to be 
a valid custom. They can only be treated 
as unauthorized interferences with private 
property. The evidence of the so-called 
custom to grant jenmi? lands on cowle was 
stronger in Secxstary of State for India v. 
Kadirikutti(3) and derived some support from 
the ancient Malabar Law as to waste lands. 
Yet it was notupheld. Here the principles 
of the Malabar Land Tenures negative the 
claim advanced on behalf of Government. 
Tho theory is that the land was the pro- 
perty of the Nambndris and the Devasoms. 
The fact that before the Mysore invasion 
no land tax was paid is due to this fact. 
The Royal families and the local chieftains 
also acquired jonm, and later all classea, 
but they claimed the same completeness of 
ownership asthe Brahmins. Jenm deeds 
ùisy be found in the old books and reports 
and in Logan’s Malabar Manual, Volume II. 
They purport to sell the entire land within 


- be, as Mr. Benson pointed out in 


‘defined bonndaries inelnding stones, ‘good or 
bad, stumps of nur vomica, thorns, roots, 
pita, mounds, treasure, lower earth, water, 
ores, canals, streams, forests. They prove 
an ownership as complete as possible. In 
England the theory is that the land is 
held directly or indirectly under the Crown. 
In India, the Zemindars hold them under’ 
Government sanads. Yet they have got the 
rights that are held to appertain to riparian 
proprietorship: stronger reasons exist for 
recognising them in favonr of jenmis. Many 
atreams and channels are dry for months and 
are capable of actual occupation or cultiva- 
tion—their beds are often cultivated. I have 
no hesitation ın disallowing this contention 
and in holding that the channel is private 
property. -If the river bed is private pro- 
perty then Act IIT of 1905 has admittedly 
no application. 

It is stated that no claim has been ad- 
vanced by any jeumt to this #hodu. But it 
is not shown that any claim was on any 
occasion advanced by Government to the 
knowledge of Kiyake Kovilagam, the only 
riparian proprietor whose name appears in 
the records. That the tenant obtained per- 
mission to put up dams is no evidence against 
the jenmi. Moreover snch permission 
was necessary to flood the path. It may 
the 
Palghat case, this erection of a dam ia not 
any évidence in support of Government. - I 
offer no opinion on this point. I hold, there- 
fore, that the thodu or water-course in ques- 


-tion is private property. 


The plaintiff has proved user for twenty- 
five or thirty years. She has acquired the 
right to construct the dam. The Govern- 
ment Pleader contends that she cannot ac- 
quire any easement against her own jenmi. 
But it is admitted tHat there is no evidence 
that her jenmi is the riparian proprietor 
where the dam is constructed. It is probable 
he is the jenms on one gide of the channel. 
But there is no evidence 'of it and if he 
is the jenms the plaintiff would be entitled to 
do it with his consent and as there is no 
evidenge who the riparian proprietors are on 
either side of the dam, I would declare her 
right to construct a dam. 

But if she wishes to construct a dam 
of the kind she has been putting up in 
recent years, she must show that sho ig 
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entitled to flood the path. The channel 
being private property it is true the 
surface of the path alone can be pre- 
sumed to have been dedicated to the public. 
Bot the plaintiff cannot claim to have ac- 
quired the right olaimed by prescription 
against the Crown representing the public 
as she has not proved sixty years’ user as 
of the right claimed. Even the user proved 
by her was with the consent of the Revenue 
Officials and, therefore, not evidence in sup- 
port of the claim of easement against Gov- 
ernment. She has not shown that the path 
was dedicated subject to her claim, as it 
is not proved, that the dedication of the 
peth was subsequent to the date of the first 
erection of the dam. 


The plantiff can, therefore, only erecta 
dam which would not interfere with oe use 
of the path. 


This was the only condition sought to 
be imposed by the Revenue Officials 
though subsequently higher claims were 
advanced. 

I might add that the Government Pleader’s 
contention that these questions do not arise 
on the allegations in the plaint and in the 
absence of the jenmzs, comes too late. It 
is concluded by the two previous orders of 
this Court. The Government did not apply 
to make the jenmts parties, or if the objec- 
tion had been raised earlier, either the 
plaintiff might have made them parties or 
the Court might have directed it to be 
done. 


I would, therefore, modify the decrees of 
the Courts below by declaring the plaintiff's 
claim as above indicated and confirm the 
decrees in other respects—the parties to 
bear their own costs throughout. 

But as my learned brother disagrees 
with: me the second appeal is dismissed with 
costs. 

Sapasiva Arrag, J.—I have had the great 
advantage of a, study of the judgment writ- 
ten by my learned brother in this case. I 


‘regret, however, that my conclusion is some- 


what different from his. 

As I read the plaint, this is a suit for 
two reliefs: (1) for the declaration of “the 
plaintiff's easement rights to put up adam 
in the Kottamal Todu and taking water 
from it in accordanee with the ancient usage 


- 


for the use of the cultivation of the plaint 
lands ; ” (2) for past and future damages 
donsegnent on the Collector's alleged 
wrongful acta, directions and threata, 
Now an easement is “a right’ which the 
owner or occupier of certain land posseases, 
as such, for the beneficial enjoyment of that 
land, to do and continue to dò- something, 
or to prevent and continue to prevent 
something being done in or upon, or in reg- 
pect of certain other land not his own.” 
(See the definition in section 4 of the Eare- 
ments Act). At the first blush, the plaint 
seemed to admit (that is, a pernaal of the 
plaint f leaves the impreasion in the mind 
that it impliedly admitted) that ihe bed of 
the todu over which the plaintiff wanted 
to establish her right to build a dam 
belonged to the only defendant in the case, 
namely, the Secretary of State, and that 
the plaintiff wanted a declaration.of her 
easement right to put up & dam on that 
bed belonging to the defendant. But the 
plaintiff seems to haye contended before a 
Division Bench of this Court in Second Appea 
No. 606 of 1907 that she did not mean 
to make any such admission that the bed 
of the todu or the ‘todu belonged to the 
Government. This contention was accepted 
by the learned Judges who heard the said 
Second Appeal No. 606 of 1907: and the case 


. was remonded to the lower bana Court 
. for fresh disposal. 


Now it seems to me that if the plaintiff 
wanted to have a declaration of her ease- 
ment right over the land of a third person 
and if that third person was not the defend- 
ant in the suit, she ought to inform the 
Court who the third person was (other than 
the defendant) who was the ownor of the land 
over which the plaintiff claims the easement 
right. Evenafter a second remand, the plaintiff 
would not clearly state to whom the bed of 
the stream belonged over which she wants 
to erect the dam. The contention -before 
the District Judge seems to have been that 
the toda is private jenm property and that 
the bed of the stream belongs to “the jenmis 
who own lands on either side of the tod. 
Assuming that half the breadth of the bed 
measured from one bank atthe point where 
the dam is sought to be put up belonga to 
the jenmi who owns the landa on that bank 
and the qther half breadth to the jenmi 
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who ówas the lands on the other bank, who 
are these two jewmisP One of the jenmin 
seems to be the plaintiffs own landlord 
against whom she cannot claim any right 
of easement. The other jesmi’s name is 
not disclosed. As against that undisclosed 
jenmi the plaintiff can establish -an ease- 
ment right only if she proves by suitable 
evidence that either by grant or by pres- 
cription (that is, by peaceable and open 
enjoyment as an easement and as of right 
without interruption for 20 years) she haa ac- 
quired the easement right claimed by her. It 
seems to me clear that that undisclosed jenm+ 
is a nheeessary party toa suit for a declaration 
of such an easement right, so that he 
might have an opportunity of showing that 
be made no such grant as is claimed by 
the plaintiff Gf a grant is claimed by 
the plaintiff) or that the plaintiff did not 
erect the dam as of right but by license or 
that there has been interruption or eyen 
that she never erected any such dam 
except in recent years. In short, there 
is no evidence in this case which can be 
treated as legally establishing an easement 
right over the bed of the stream at the 
sita of the dam as against the owners of 
that bed, assuming that the bed of the stream 
belongs to the jenmis (private owners), and not 
to the Government. On this short ground, I 
would dismiss the suit especially as the 
grant of a declaratory relief is a matter of 
discretion. 

Even taking the view that the plaintiff 
has a right of easement to construct a 
dam over that portion of the bed of the 
stream over which she has been construct- 
ing. a dam hitherto, but that she is not 
entitled to flood the path higher up (which, 
if I understand my learned brother 
aright, is the view taken by him), it is 
clear as my learned brother points out that 
the plaintiffs right of easement is not as 
extensive as she claima in the plaint but 
only a more restricted right, that 
is, the right is subject to the onerous con- 
dition that she should not interfere with 
the use of the path by the public. Even 
in this view, it seems to me that her suit 
for a declaration of the comprehensive right 
claimed by her ought to be dismissed, as 
the Court ig entitled to exercise a discre- 
tion ip these matters and it is not bound 


to give a declaration of the qualified right 
even holding that that qualified right is proved 
by the, plaintiff. On the above views, it is 
unnecessary to go into the difficult question 
of law discussed by my learned brother as 
to the right of the Government to the beds 
of streams in Malabar and to the sites of 
public path-ways in Malabar. I might, 
however, be permitted to say that I am 
not satisfied thatthe beds of natural streams 
and the sitea of public paths even in 
Malabar do not belong to the Government 
as a rule. As regards waste lands atrictly so 
called (that is, uncultivated waste, capable of 
cultivation or of afforestation or Mineral work- 
ing etc.), we may take it that the Secretary of 
State for India in Oouncil v. Vira Rayan (1) 
has settled that “there is no presumption in 
favour of Government's rights so far as the 
Malabar Districts are concerned.” But, as 
Lord Halsbury said, the decision in a 
particular case isan anthority only for the 
points actually decided in that case, that is, 
those pointa neceasary for the decision of 
the case, and I am not satisfied that Secretary 
of State for Indiain Oounoil v, Vira Rayan (1) 
decided that there is-no presumption that the 
beds of natural streams or sites of public paths 
do not belong to Government. Iam inolined 
to the view that the Government aa repre- 
senting the public should be presumed to be 
the owners of the beds of natural streams 
and of the sites of public paths in Malabar 
as well as in other districts and I believe 
that that is the Common Law of India, 
whatever may be the Common Law in England 
or whatevor may have been the Roman Law on 
this point. Malabar might have been “a 
land of private proprietors”, but the paramount 
rights of the State over the beds of natural 
streams (which do not both have their 
origin and also flow till the end of their course 
continuously through the land of the same 
private owner) and the paramount rights of 
the State over the sites of publio roads and 
paths are not inconsistant with Malabar 
being a land of private proprietors, that is, 
of being a land in- which all cultivated 
lands, cultivable waste lands, honse-nites, 
residential sites, lands from which profits 
can be obtained in the shape of forest or 

mineral products and similar lands belonged 
to private proprietors at one time, and pre- 
sumably and prima facis do not: belong to 
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Government now. That the Government 
have been trying to contest the claims of 
jenmts over waste lands from several years 
even before Act III of 1905 was passed 
cannot be disputed. So faras public roads, 
streeta, lanes and paths and the beds of 
rivers, streams, nalas, lakes and tanks, 
canals and water courses are concerned, the 
presumption should be, after the date of 
Act ITI of 1905, that they are Government 
property and not private property—(see 
section 2 of the Madras Act ITZ of 1905). 
If any private owner wishes to establish that © 
the bed of & natural stream or the site 
of a public road belongs to him, it seems 
to me thai the burden of proof is clearly cast 
upon him to establish the same, see Kandu- 
kurt Mahalakahmamma Garuvy. The Secr-tary of 
State for India in Councit (14), after Act III of 
1905 was enacted. In this case, no such proof 
has been given. As regards the case in 
Secretary of State for India v. Kadtrikuty 
(3) the only thing decided there was that 
even in Malabar the bed of a tidal navigable 
river does belong to the Government. It 
may be ssid that there are implied assump- 
tions made insome of the sentences in that 
judgment that if a river is not a tidal 
navigable river, the bed belongs to adjacent 
owners as in English Common Law, and 
that the breadth of the stream belongs half 
and half to the adjacent owners. Bat this 
implied obrter dictum cannot, in my opinion, 
be treated as even an authority binding on 
us much less a conclusive authority, ospe- 
cially after the passing of the Madras Act 
TU of 1905. However, as | said, the ques- 
tion is not free from difficulty and I do not 
wish to express my final view on that 
question especially in view of the decided 
opinion to the contrary expressed by my 
learned brother. In this particular case, 
as I said before, it is unnecessary to finally 
consider that question. Lastly I am unable 
to get over the finding of fact in this case 
by the District Judge that the bed of the 
stream belongs to the Government. He 
bases his finding on six facta: (a) that no 
claim has been- made by any jenmi to the 
todu'; (b) that the defence first witness 
proves that the stream in question takes its 
rise in the hills, flowa for twelve or fifteen 


(14) 8 Ind Ona, 67; 34 M. 295, (1910) M. W. N. 
$96; 8 M. L. T, 889, OM L. J. 823, 
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miles through several amsoms and is known 
as “the Government Sircar todu; (e) that 
it ia entered in the Settlement Register _ 
as the jenmam property of Government; (d) 
that permission was obtained by the plaintiff 
from the dofondant (that is, the Revenue 
Officers) to danr the todu; (e) that there is 
the presumption under section 2 of Act 
TH of 1905 that the bed of the stream is 
Sircar Jand; (f) that there is also a decision 
in Appeal Suit No. 245 of 1894 of the 
District Court of Calicut establishing Qov- 
ernment’s rights. Even taking it that the 
last two reasons given by the District Judge 
for his finding are unsound, there are the 
other four facts and circumstances mentioned 
by the District Judge to support his finding 
and though each one of the facta taken 
reparately may not be sufficient to support 
the finding, it cannot be said that a Court 
is not justified in treating tho title of Gov- 
ernment to the todu to bo proved by those 
facts taken together. Because the District 
Judge relied also upona doubtful presump- 
tion of law to arrive at his finding, it cannot 
be said that his finding of fact is so mate- 
rially vitiated that it should be sot aside 
in second appeal. As Mr. Justice Tyabji 
remarked in a recent case [Ptngaleotswanatha 
Row v. Ohinnakolandat Matnar (15)] “Courte 
are not expected merely, so to say, to weigh in 
balances of gold the evidence on one side or 
the other and if the scales go down by a hair’s 
breadth on one aide or the other, they are not 
expected to proceed on the basis that that 
fact is proved for all purposes.” As the 
District Judge did not merely act upona 
presumption in favour of the rights of Gov- 
ernment but relied also upon other circum- 
stances to find in fayour of Government, 
I think that we are not entitled to inter- 
Sere with his finding of fact (that the tods 
belongs to Government) in Second Appeal. 
In the result] I would dismiss the appeal 


with costs. 
Appeal dismissal. 
(15) 22 Ind. Gas, 800, 1 L. W. 107.4 
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“CALCUTTA HIGH OOURT. 
Orman Revision No. 1660 or 1913. 
November 26, 1913. 
Present:—Mr, Justioo Imam and 
Mr. Justice Chapman. 

ARAZ SARKAR AND OTHIRS—ÀCOUSED— 
PRTITIONGRS 
CETRA 
EMPEROR, ON THE PROSWCUTION OF 
-ABDUL SARKAR—OOuPTAINiANT— 


Oprosrre PARTY, 
Penal Code (Act XLV of 1800), v.- 147—Sentence— 
Fight not very wriows-—Slight hurt 
Title to and possession over a certain chur land 
woro claimed by a remindor and a taluqder under 
him. The Magistrate issued an ordor nder seo- 
tion 144, Oriminal Procedure Code, on both the 
vng 


not to go on tho land. The falugdar’s party 

atbem pted to go on the land, the fact wns 

the Magistrato and it was prayed that the sekehe 
cropa might be attached. Accordingly an attachment 
order was made, and the petitioners, representing the 
party of the semindar, accompanied a Officer 
deputed to attach tho land, and pointed out the plots 
on which tho crops stood. Then the party of the 
talugdar appoared and there was some sort of fighi 
which was not very serious, aa only a Tow men on both 
sidos rocelved t hurte. Subsequently, in a deci- 
sion of the pupae Court it was found that the 
somindar was in possession of all culturable area 
of the chur: 

Held, that, for the broach of the peace on the part 
of tho zemindar, a small term of imprisonment with 
fine would amply vindicate the law. 

Mr. K. N. Ohowdhuri, Counsel, and Babu 
Naresh Chandra Sen Gupta, -Vakil, for mie 
Petitioners. 

‘ JUDGMENT.—-The petitioners were 
convicted by tho Deputy Magistrate of 
Tangail for an offence under section 147, 
Indian Penal Code, and sentenced to 18 
months’ rigorous imnrisonment each and 
bound down under section 106, Criminal 
Procedure .Code, for a period of two yoars to 
keep the peace. On appeal the learned 
Sessions Judge upheld the convictions and 
sentences. Against their convictions and 
sentences the petitioners moved this Gourt 
and obtained this Rule on the District N agis- 
trate to show cause why the sentences passed 
on the petitioners should not be revised. 

The occurrence in this case’ took place on 
a chur, called Babuli’s Chur, in the river 
Brahmaputra, locally called Jamna. The 
petitioners are the men of the semindar who 
claims title to and possession over the land 
comprised in the chur. The party of the 
complainant stand on tho side of the talugdars 
who, also claim, possession pyer the land. On 
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: angi of the dispute eer the parties 


an order under section 144, Oriminal Proce- 
dure Code, was issued by. the Magistrate 
directing the semindor’s party as well as the 


‘taluqdars’ party not to go on the land. The 


injunction so issued was received by the 
semendar’s party with spproval and they 
refrained from going on the land. The 
talugdars’ party, however, were dissatisfied 


. with the order and the petitioners’ case is 


that in spite of the injunction they attempted 
to goon the land and take possession. On 


. behalf of the semindar an application waa 


made to the Magistrate setting ont the 
charge of disobedience against the talugdars’ 
party and praying that the standing crops 
might be attached till the decision of the 
dispute between the parties. Accordingly an 
attachment order was made and a Nub- 
Inspector of Police was deputed to effect 
the attachment. The petitioners represent- 
ing the party of the semindar nccompanied 
the Sub-Inspector of Police and when they 
were engaged in pointing out the plotg on 
which the crops stood, the party. of the talug- 
dars appeared. Between the two parties 
there was some sort of a fight resulting in 
some slight injury to one of the complain- 
ant’s party and same injuries to two men on 
the side of the petitioners. At the trial the 
question was considered as to whether the 
party of the talugdars were in possession or 
the party of the semindar. The Magistrate 
and the Seasions Judge came to the conclusion 
that the falwgdars were in possession. For 
the purpose of our revising the sentences 
passed on the petitioners the learned Counsel 
appearing on their behalf has placéd before 
us a decision of the Settlement Court which 
was made after tho decision of the appdal 
before the Sessions Judge. From the Settle- 
ment Officer’s desision we gather that ..the 
semindar was in possession of all culturable 
area of the chur. Regard being had to the 
finding of the “Settlement Officer on the 
question of possession we are constrained. to 
aay that the petitioners, though they were 
not right in engaging in a fight with the 
talugdars, yet had some justification on their 
aide. The learned Judge has not come to 
‘any finding as to what had been done by the 
accused and to what extent they had been 
lawless. It is clear to onr mind that the 
fight was not a premeditated one and were 
it nod for the appearance of the talugdars 
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party at the time when the Sub-Inspector had 
gone to attach the crops there would have 
been no trouble at all. The learned Judge 
himself in his judgment remarks that “the 
actual fight was not very serious. A few 
“men .on both sides received slight hurt.” 
Then the learned Judge goes on to Bay, 
“The sentence is undoubtedly very severe.’ 
We think that the sentence in any case was 
too severe and particularly so in view of the 
decision of the Settlement Court whereby the 
posseasion of the land in dispute has been 
held in favour of the zsmindar, We think 
that for this breach of the peace a smali term 
of imprisonment with fine wonld have amply 
vindicated the law. We reduce the period 
of imprisonment in the case of each .of these 
petitioners from 18 months to three weeks’ 
rigorous imprisonment with a fine of Rs. 75 
each. In default of payment of fine each 
petitioner will suffer rigorous imprisonment 
for a period of one month. 

If the petitioners have already suffered 
imprisonment for the period of three weeks 
they will be discharged from their bail on 
peyment of fines. 

. The arder binding down the ae tne 
under section 106 is set aside. 

The Rule is made absolute. 

Bule made absolute. 


OUDH JUDIOLAL COMMISSIONER'S 
COURT 


ORININAL APPRALB Nos. 24 amp 80 or 1914. 
February 16, 1914. 
Present:—Mr. Lindsay, J.C., and Mr. Stuart, 
À J.O. 


MALIK HUSALN. — PRISONHR— APPRLLANT 
VETEUS 


` EMPEROR— Prosacvtor—RasponDext. 
Evidence Act (I of 1872), s. 27—Information’ given by 
accused to Polioe Officer, how for admissible in evidence 
—Admiseron by aocyadd of his guilt beford Bub-Inepector 
—Crimtnal Procedure Code (Aot V of 1808), s. 342— 
GStaiemen: of acowsed in answer to questions put by 
Magistrate, admissibility of, in evidence against aocussd 
- Confession — Magistrate, power Li to put questions to 
accused-—Questions of mauisiforial nature not to be 


Pa asoa Police Sub-Inspector, the investigating 


oficer in a murder case, was infer alia informed by 
the accused of the fact that the latter had committed 
the murder, and the SubInspector was, allowed to 
depose to regarding information: - ~ 
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Held, that such information not being admissible in 
evidence under section 27 of the Evidence Act, the 
Sub-Inspector should not have been allowed to state 
in Oonrt that the accused said that he had committed 


the murder. 

Tho provisions of soction 348, Oriminal Procedure 
Code, apply to all sorte of proceedings in Magistrates’ 
Oourta, whether the case is one triable by a Oourt of 
Sessions or otherwise, 

Under section $42, Criminal Procedure (ode, a 
Magistrate is ag been sny time and without 
to the accused 


to put 

for the purpose of enabling him to explain any cir- 
caisson a in the evidonce against him, and 
under on (8) of the same section the answers 
which thé accused gives to questions m pa may be 
used in evidence against him. The a ty of 
the accused’s statement thus made is not necessaril 
governed by those sections of the Evidence Act whi 
iu) Mane a as the stato- 
ment is nob made estra-judiciall 

But under section 342, Orimninal Procedure Code, & 
Magistraie.is not justifiod in putting to the acpused 
questions of an Inquisitorial nature. 

Appeals against orders of the Sessions 
Judge, Lucknow, dated 12th January 1914, 

Mr. H. P. Douglas, for the Appellant. 


The Government Pleader, for the Respond- 


ent. 


JUDGMENT.—Malik Husain has been 
convicted in the Court of the Seasions Judge 
of Lucknow on two separate charges of 
murder and has been sentenced to death 
in each case. He appeals against each of 
these sentences and in each case the record 
has been sent up to this Court for con- 
firmation of the sentence of death. The 
proceedings in the Magistrate’s Court pre- 
vious to commitment dealt with both cases 
together. The Sessions Judge however held 
separate trials in respect of each offence. 
In one of the cases the wife of the prisoner 
Malik Husain was also accused. She has 
been acquitted. It will be convenient to 
deal in the first placo with Criminal Appeal 
No. 24 which relates to the case in which 
the prisoner has been found guilty of having 
murdered an old’ woman, named Musammat 
Maiki, on the 2nd of November last. The 
following facte are deposed.to by the pro- 
secution witnesses in.#+his case. We have 
it from the evidence of Kusher, the son of the 
murdered woman, that Musammat Maiki was 
in the habit of selling vegetables at vari- 
ous houses in the city. On the 2nd of 
November last she left her home in the 
morning and did not return again. Kusher 
waited several days. without feeling any 
particular anxiety, for, as be explains, his 
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mother was” sometimes away from home 
for several days ata time and in particular 
she used to visit the house of one Janki 
‘Prasad, a Brahman. However, after four 
or five days had gone he went and made 
s report at the Police Station. Some days 
after this while be was still pursuing his 
inguiries, Kusher and his aunt Mnsammat 
Ohando (a sister of Musammat Maiki) came 
‘to the house of the accused. They knew 
‘the accnsed as being a customer of the old 
woman and they inquired whether Maiki had 
been to the house onthe day of her dis- 
appearance. According to Knueher’s story 
„the prisoner admitted that Maiki had come 
to his house on that day and that she had been 
‘paid a sum of Re. 6 which was owing to her. 
Knusher also swears that the prisoner told 
him that the following morning he had 
paid Musammat Maiki a sum of Rs. 11 
near ‘the City, Station after which the old 
woman went on to Golaganj. In the course 
of time Kusher conveyed this information 
to the Police with the result that a visit 
was paid to the house of the prisoner on 
the 2lst of November by Snub-Inspector 
Kali Charan, the Police Officer in charge 
of the Waxirganj Thana. Kali Charan 
deposes that he searched the accused’s house 
on that day, but found nothing of an in- 
criminating nature. He took Malik Husain 
ander arrest the same evening and placed 
him before Inspector Sardar Mal Singh on 
the following day, that is 22nd of Novem- 
ber. It appears that in consequence of 
information given to Sub-Inspector Kali 
Oharan by the accused he went to tho 
latter's house. In his evidence Sub-Inspec- 
for Kali Oharan was allowed to depose ro- 
garding more of this information than whs 
admissible in evidence under the provi- 
sions of section 27 of the Indian Evidence 
Act. The Judge shonld not have allowed 
the Sub-Inspector to state in Court that 
the accused said that he had murdered 
Musammat Maiki. However the rest of what 
he stated to the Sub-Inspector is clearly 
admissible, namely, that Musammat Maiki’s 
body was in. hie. houso. It was this in- 
formation which set the Police in motion 
and led to the discovery of the corpse 
Proceeding with this evidence, the Sube 
Inspector deposes that when he came to 
the house the prisoner pointed ont a room, 
asying that the body was in that room. 
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The -floor ‘was dug up and after sometime 
f corpse was unearthed which was at onde 
identified as that of Musammat Maiki. The 
features were easily recognisable and it is 
proved thatthe old woman’s son Kusher was 
present at the time and reoognised the 
body. At the time of her disappearance 
the old woman had been wearing certain 
ornaments. None of these were found upon 
the corpse discovered in the room in the ac- 
cused’s house. A few clothes were on the 
body which Kusher identified’ as those 
which his mother had been wearing on the 
day of her disapperance. The medical evi- 
dance shows that the old woman’s throat had 
been out. Meantime it would appear that 
the prisoner also gave certain information 
relating to the disposal of the property in 
the shape of ornaments which the old 
woman had on her person and he also gave 
farther information relating to certain other 
property which is said to have been stolen 
from the house of one Ahmad Jan in 
February 1918, when Ahmad Jan was mur- 
dered. After several days’ remand the 
prisoner appears to have been put up before 
the City Magistrate on the 28th of Novem- 
ber and on that date there was taken the 
evidence of Inspector Mal Singh and of two 
Police constables. The evidence of ‘these 
two latter witnesses is of a formal character, 
but the evidence of Mal Singh sets out 
most of the facta which had been discover- 
ed against the accused. ` On this same date, 
that is to say, the 28th of November after 
Mal Singh’s ‘evidence was recorded the 
Magistrate took down a statement of the 
accused which is on the record and which 
has been produced in evidence against him. 
This statement, it may be remarked, relatea' 
to both charges of murder upon which the 
accused was put on his trial. For the pre- 
sent purpose it is necessary only to refer 
to that portion of it which is concerned 
with the story of the murder of Musammat 
Maiki. The Magistrate asked the acoused 
if the corpse of Mysammat Maiki had 
been recovered from his house. The accused’s 
answer was that it had been. He yas 
then asked how the corpse came to. be in 
his houso. The prisoner then told the follow- 
ing story. He said’ that he used:to 
receive visits from & Man name Muham-” 
mad Yusuf. This Muhammad Yusuf, ‘he 
seid, haying seen Mrsommat Maiki auggoated 
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that it would be a good thing to get 
hold of her ornaments. The prisoner said 
:that -a crimo of this kind would canse 
great trouble and’ disturbance. Upon this 
be was a by Muhammad Yusaf that 
‘there would be no trouble. He stated that 
Muhammad Yusuf suggested that. the 
woman should be calléd the next day and 
then he (the prisoner) would see how beauti- 
fully the affair could be managed. The 
accused then went on to say that he called 
~Musammat Maiki the next day and told her 
he was going to pay her some money. She 
-ia said, to have come between 5 
and 6o’clock. The prisoner says he put her 
‘off and said he was going out to get the 
“money from a Mahajan. While he was out 
he met Muhammad Yusuf in the Ohauk 
and brought him home with him. Muham- 
mad Yusuf and he then went into a room 
-with the old woman. . The story proceeds 
that Muhammad Yusuf took up a cabbage 
and remarked it yas rotten. Alusammat 
Maiki got annoyed and said that it was not. 
Muhammad Yusuf is then said to have 
taken out a phial which contained red oil. 
He rubbed a little of it on the cabbage 
and asked Mwusammat Maiki to Bes 
for -herself if the cabbage was rotten 
or not. Maiki amelt the oil on the cabbage 
and at once became unconscious. After that 
Yusuf removed her ornaments and then cut 
her throat. The accused went on to describe 
haw the corpse was buried in the house. 
Ho was then asked what became of the pro- 
perty which was in the old woman’s posses- 
sion and his answer was to the. effect that 
the next day he and Yusuf went out to sell 
the ornaments. . The prisoner stated that he 
took some ear-rings to a Hindu who refused 
to buy them. Yusuf, he says, wasnt this 
time standing behind him. Then the prisoner 
‘went on to say that the next day he sold all 
the ornaments of the old woman toa Sunar, 
tamed Abid Ali. When the prisoner was 
put on trial before the Sessions Judge this 
statement was read’ out to him and he was 
asked if he made it. Hip reply was that 
he had. made this statement, but it was not 
correct. He then proceeded to allege that 
he had been laid hold of by the Police on the 
morning of the 20th November, that he had 
een torvured . and otherwise. maltreated. 
while in Police custody. He stated thata 
search wed made eat his house, but nothing 
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was found init. He alleged that the place 
where the old woman's body was afterwards 
found had already been dug up. He further 
suggested that he had been encouraged to 
make his formor statement by promises made 
to him by the Sub-Inspector of Police who 
said that he would get him off. He denied 
that Musammat Maiki’s corpse was found in 
the house and suggested that after the first 
search, which he alleged to have taken place 
on the 2lat of November, the corpse must 
have been introduced in some way by the 
Police, We may refer now to the other 
evidence in the case. We bave the statements 
of Bahadur Dhobt‘and his wife Imaman, P. W. 
No. 4’and P. W. No. 5. These persons live 
next door-to Malik Husain and‘ depose tbat 
they used to do washing for him. Musammat 
Imaman gave evidence to the effect that she 
saw.the old woman Maiki inside Malik 
Hnusain’s house one night at about 9 o'clock. 
According to Bahadur this waa about fifteen 
days before the body waa found. Bahadur 
himself does not appear to have seen Musam- 
mat Maiki on that night, though he says that 
his wife had told him that Musammai Maiki 
was inside the accused’s house waiting there 
for her money. Bahadur, however, does 
depose that he saw Malik Hussain coming 
home that night at about 10-80 >. xw. The 
evidence of Inspector Mal Singh relntes 
principally to the discovery of the corpas 
inside the accused’s house. The evidence 
of Sub-Inspector Kali Oharan has already 
been referred to and we come finally to.the 
statements of three witnesses whose evidence 
relates to: the disposal of the ornaments 
which Musammat Maiki had been wearing at 
the time of her death. Jagannath, P. W. 
No. 11, swears that he knows the accused. 
His statement was to the effect that four or 
five days after the Dewalt (that would be 
about the 3rd of November) the accused came 
to his shop inthe evening and tried to sell 
him five gold ear-rings. The gold car-rings 
wore like a particular gold. ear-ring which 
was produced in Court (Exhibit E). This 
latter enr-ring belongs to Musammat, Chando, 
who is the sister of the deceased woman, and 
Chando in her evidence has sworn that 
Mnsammat Maiki was in the habit of wearing 
exactly . similar ear-rings. To go on with 
Jaganmath’s story, he explains why he refused 
to buy tho ear-rings. Thee prisoner isa 
Muhammadan.: The gar-rings were such as 
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are generally worn by a Hindu woman, and 
the accused was not able to give him a satis- 
factory account of his possession of them. 
In particular the witnesa asked the accused 
‘why he only brought five ear-vings when six 
were usually worn. The odd number seems 
to have attracted the suspicion of Jogannath. 
The prisoner also told Jagannath that he had 
won these ornaments in gambling. Jagan- 
nath however refused to have’ anything to do 
with the purchase of these articlea. Then 
we have the statement of P. W. No. 12, Agha 
Jani, a boy of 14. According to his story 
the accused brought hima pair of silver 
bangles and a silver necklet on the 
8rd of November. It would appear that 
the business is done by Agha Jani’s 
elder brother Abdul Ali and that the 
acoused was told that Abdul Ali was away 
at the time. We have the statement of 
Abdul Ali, P. W. No. 13. He deposes that 
on the 8rd of November he heard from his 
brother of the visit of the accused. The 
next day, that is to say the 4th of November, 
he swears the prisoner brought him a pair of 
silver bangles and a silver necklet. The weight 
of these ornaments was Re. 67. The witness 
bought them for Rs. 53 and melted them 


down a few days after. On the following’ 


day, Abdul Ali swears, the accused brought 
him five gold ear-rings weighing one tola 
and six and a half mashas. The witness 
bought these ear- -rings for Rs. 37, melted 
them down and sold the gold a day or two 
after to Jagannath P. W. No. 11, whose 
evidence has already been referred to. Jagan- 
nath corroborates Abdul Ali as to the pur- 
chase of this gold. From this statement of 
the case for the prosecution it will be ap- 
parent that there is a great deal of circum- 
stantial evidence in this case to connect the 
prisoner Malik Husain with the murder of Mu- 
sammat Maiki. In fact it may, we think, fairly 
be said that the evidence is conclusive as to his 
guilt. It is important to notice one statement 
made by Musammat Maiki’s son Kusher in his 
evidence. He was asked to give a description 
of the ornaments which. his mother was wear- 
ing at the time she went away and in his 
statement he said she had been wearing five 
gold ear-rings. This statement is to be found 
in the vernacular record of the Sessions 
Court, though it does not appear-in the English 
memorandum taken down by the Judge. 
Then ae. already pointed ont the witnesses to 
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whom these ear-rings were offered, namely 
Jagannath and Abdul Ali, both depose that the 
five ear-rings which were presented to them 
were exactly similarto the ear-ring, Exhibit. 
E., produced in Oourt and which is the pro- 
perty of the deceased woman’s sister Chando. 
It may be noted here that the vernacular - 
record shows that Abdul Ali did state before 
the Judge that the oear-rings offered to 
him were similar to the ear-ring' Ex- 
hibit E. This evidence, therefore, seems 
to make it quite clear that oar-rings 
which were, being worn by Musammat Maiki 
on the morning of the 2nd of November were 
offered for saleon the 8rdof November by the 
accused Malik Husain. We have the fact 
which, in our opinion, is proved beyond all 
possible doubt that the corpse of this old 
woman was disinterred in a room which was 
in the occupation of the prisoner. We may 
remark here that the story told by the prisoner 
before the Sessions Judge as to how this 
corpse came in his house is altogether incre- 
dible. It is impossible to believe that after 
a search had been made on the 21st in the 
course of which the ground was dug up with- 
out any result, the Police should by the next 
day have been able to get hold of the corpse 
of Musammai Maiki and to plant it in a room 
belonging to the prisoner, That is an altoge-. 
ther impossible story-. We may also mention 
here another circumstance which has been 
deposed to by Kusher ‘and other witnesses. 

It is proved that at the time the body was 
found in the prisoner’s house there was slao 
found a seer weight which Kusher was able to 
identify as the weight which had been used 
by his mother in her trade of selling vegeta- 

ables. Then we have the evidence of the 
Dhobi and his wife. There seems to be no 
reason for supposing that the latter has been 
giving false evidence when she says that she 
saw the deceased woman inside the prisoner’s 
house at 9 o'clock at night,.and over and 
above this if anything more is necessary we 
have the statement made by the acoused 
to the Magistrate on the 28th of November. 

The learned Counsel, who has appeared for the 
prisoner. has challenged the procedure uf the 


: Magistrate and has asked ns to ignore the 


statement made on the above date on the 
ground that it was- improperly taken. We 
are unable to agree that there is any reason 
whatever why the statement should not be 
taken into account against the -accubed. The 
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Magistrate was inquiring into a case triable 
by a Court of Sessions and so far as recording 
of the accused’s statement is concerned his 
procedure was governed by sections 209 and 
210 of the Code of Criminal Procedure, The 
learned Counsel suggested that the Magis- 
trate had no right to record a statement of 
the accused at that particular stage, but in 
putting forward this argument he seems to 
have forgotten the provisions of section 342 
of the Code of Criminal Procedure, which 
apply to all sorta of proceedings in Magis- 
trates’ Courts whether the case is one triable 
by a Court of Sessions or otherwise. Under 
that section-a Magistrate is empowered at 
any time and withont any previous warning 
to put questions to the accused for the pur- 
pose of enabling him to explain any cir- 
cumstances appearing in the evidence 
against him, and sub-section (3) of the 
ame section provides that the answers 
which the accused gives to questions sgo 
put may be used in evidence against him. 
There can be no doubt that at the time 
the Magistrate examined the prisoner 
touching the story of the murder af 
Musammai Maniki, he had already on record 
evidence which he was justified in asking 
the accused to- answer. ‘There was the 
evidence ' of-+Inspector’ Mal’ Singh to ' tho 
effect that the old wéman’s' corpse had 
been discovered in the accused’s house on 
information given by the accused himself. 
There was also his evidence as to the 
information given by the prisoner regard- 
ing the disposal of Musammat Maiki’s 
property. It cannot, therefore, be said that 
the Magistrate was not in orderin asking 
Malik Husain the two questions he did. 
They merely called upon him to give any 
answer he could to the statements already 
made by Inspector Mal Singh. Then it is 
gaid- that if the statement be treated as a 
confession it is a confession which was 
afterwards retracted with allegations af 
torture and of’ inducements held ont to 
the accused. We'do not think that the 
ddmiasibility of this statement is necessari- 
ly to be governed by those sections of the 
Indian Evidence Act which relate to the 
admission of confessions. The statement 
‘was not made extra-judicially. The case for 
the prosecution had already begun and the 
ktatement was given under the provisions 
ef -section 342, a section which, as has 
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already been pointed ont, does make the’ 
answers of the necused admissible in evidence 
against him. But even if we are to take 
notice of any argument that this statement 
wns in the nature of a confession and that 
it was brought abont by some pressure or 
inducement, ull we need say is that there 
is no proof of this upon the record. The 
learned Counsel has complained that the 
Judge ought to have made some inquiry into 
this matter. It does not appear that the 
accused ever at any time suggested until 
he came into the Sessions Court that any 
inducement or threat had been employed 
in order to obliga him to make the 
statement. After the 28th of November he 
was again examined on the bih of 
December. In that statement he never 
suggested that the Police had, in any way, 
maltreated himor made him any promises, 
and againon the 15th of December when 
the charge was read out to him he omitted 
to make any mention of any improper 
pressure bronght upon him by the Police. 
No questions were put to the Police inthe 
course of the Sessions trial which would: 
suggest that there was any foundation for 
the charge of undue influence, and sliogether 
we are unable to find any ground’ upon 
which, if-the “statement is to, bo’ treated 
purely as na bonfæsion, it can be rejected 
as having been improperly obtained. The 
assessors wero satisfied tbat the charge 
was proved against the prisoner and in that 
opinion we: agroe. It appears to us that 
apart from any statement made by Malik 
Husain the charge of murder was clearly 
established against him by the circumstantial 
evidence on the record. Agreeing, therefore; 
with the Court below we dismiss the 
appeal of Malik Husain. We find that he 
was rightly convicted of the murder of 
Musammat Maiki. We dismiss the appeal 
and confirm the sentence of death passed 
upon him- in connection with this charge 
and direct that it be carried into effect. 

There remains the other case, Criminal 
Appeal No. 80 of 1914. This case is by no 
moans as cleara case as the one which we 
have been discussing. We shall content 
ourselves with referring very briefly to the 
evidence which ia upon the record. There 
can be no doubt that in February 1913 
a man named Ahmad Jan was murdered. 
At that time the prisoner Malik’ Husain ‘was 
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living in a honse'not far from Ahmad Jan’s 
and there is plenty of evidence to show that 
he was on friendly terms with Ahmad Jan 
and used to visit him. Ahmad Jan was 
murdered while his women-folk were away 
from the house and after the murder was 
discovered there is Police evidence to show 
that suspicion fell upon this accused, Malik 
Husain. One reason for this suspicion was 
the fact that at the time the corpse of 
Ahmad Jan was discovered there was found 
near it n hukka, admittedly the property of the 
prisoner. The women of Ahmad Jan’s house 
also suspected Malik Husain of having been 
concerned in the murder. The Police, how- 
ever, were unable to get sufficient evidence 
upon which to send the accused up for trial 
and the matter dropped. After Malik Husain 
was arrested in connection with the murder 
of Musanumai Maiki, he gave certain informa- 
tion to the Police which resulted in the recovery 
of a large number of articles (jewelry and valu- 
able clothes prineipally.), articles which are said 
to bave been the property of Ahmad Jan and 
which were taken away st the time of ihe 
murder. The evidence shows that it was the 
information given by` Malik Husain himself 
which led to the recovery of these articles 
from a pawn-broker and from other people 
who had purchased them. Speaking gener- 
ally of this evidence it would seem that the 
prisoner had not-made any attempt to dispose 
of this property: till several months» after 
the murder had taken place. The earliest 
point of oe at which. any of the witnesses 
apeak. of ha received any of these in- 
criminating articles’ “was about the month of 
April. Othekwise the evidence.relates to a 
disposal of the ‘property at a much later time, 


namely, from July or, August onwards. By. 


itself this evidence would not be sufficient to 
bring home a charge of murder to the 
prisoner. But the learned Judge was of 
opinion that a statement made by the ac- 
cused on the 28th of November before tho 
Committing Magistrate rendered the case 
complete against him. We have already 
referred to this statement in connection with 
the other appeal. The statement was ae 
after Inspector Mal Singh had deposed’ to 
information having been given by the acoused 
which had resulted in the recovery of 
articles said to have belonged to the deceased 
man Ahmad Jan, The Magistrate put cer- 
tain questions to the prisoner regarding this 
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‘information, questions whioh have been 


attacked by the learned Counsel here as being - 
improper. We certainly think some of those 
questions ought not to have been asked in the 
form in which they were asked, for assuming 
the examination to have been under soction 
342 of the Code of Criminal Procedure, the 
Magistrate was not justified in putting ques- 
tions of an inquisitorial nature. We find for 
example that after the accensed had been 
asked if he pointed ont the places where the 
property belonging to Ahmad Jan was re- 
covered and had answered inthe afitmative 
he was asked, “Did you steal the property f” 
Later on after the prisoner had described 
how he and certain people came to meet at 
the house of Ahmad Jan he was again asked 
an improper question, namely, what had been 
arranged between him and those people. We 
find that the prisoner made a statement to 
the effect that he had witnessed the murder 
of Ahmad Jan. He said that it had been 
agreed that he and some others should go 
and play cards with Ahmad Jan and should 
kill him. He mentioned how he, Taqi 
Husain, Jafar Husain and a villager came to 
Ahmad Jan’s house. Then he went on to 
say that Jafar Husain and the villagar seized 
Ahmad Jan while the latter ont his throat 
with a big knife. The aconsed said that he 
got sick at the sight of the murder and 
had to be taken home and that afterwards the 
murderers brought the property to his house 
where he kept it concealed for sometime and 
afterwards disposed of it to various people. 
Later on the accused resiled from this story 
by saying that he had never admitted that 
the property belonged to Ahmad Jan, but 
said that it had belonged to himself. He 


also told the Sessions Judge that the state- 


ment which he had made in connection with 
Ahmad Jan’s case had been got out of him by 
promisea of his being let off. This is not 
& complete case agalust the prisoner in con- 
nection with the charge of having murdered 
Ahmad Jan and we feel extremely doubtful 
whether’ he could safely be convicted upon 
such’ evidence. The dispdsal of the various 
articles by the accused at different times 
after. thé murder is quite consistent with 
his story that Ahmad Jan’s property was 
handed over to him by the murderers and so 
far as his connection with the murder is con- 
carned it rests entirely upon the statement 
made on the 28th of November 1913—e 
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` statement which he” 


4 afterwards qualified or 
withdrew. 


We think in the circumstances 


the safer course is to hold that this charge ` 


of murder of Ahmad Jan was not fully 
brought home to the prisoner. 

_ We allow this appeal, therefore, and direct 
that Malik Husain be soquitted on this 
charge. As, however, his conviction for 
the murdor of Musammat Maiki bas beon con- 
firmed and as he has now bean sentenced to 
death there can of course -be no “order for 
release in this case. 


Appeal No. 24 dismissed; Appeal ‘No. 80 allowed. 


PUNJAB OHIEF COURT. 
CRIMINAL Appgat No. 935 or 1913. 
January 19, 1914. 
Pyasent:—Sir Alfred Kensington, Kr., Ohief 
Judge, and Mr. Justice Shah Din. 
NADIR, alas SHAH MUHAMMAD— 
Conviot——APPELLANT 
versus 
EMPEROR—Raspoxpexr, 

- Beidencs Act (1 of 1872); ss. 25, 26-—Confeesion 
mada by acsused whils in cumody of Jalor, whsther 
admissible in emdensa. 

The accused, while in jall in the course of a oon- 
versation carried on between him and somo witnoasee, 
who had gono there to identify him, made a confes- 
mon. in ths presence of the Jailor and a Pollos Officer 
present there at the timo- 

Hold, that the confession did nob fall undor 
‘tion 23 or section 26 of the Indian Evidenco Act, 
and therafore was admissible in evidence. 


Appeal from the order of the Additional 
Sessions Judge of the Jhelum Division at 
Rawalpindi, dated the 16th October 1913, 
convicting the appellant and sontencing him 
to death. 

Mr. Fasal Ilahi, for the Appellant. 

The Governmant Atloocais, for the Respond- 
ent. 

JUDGMENT.—The appellant, Nadir 
alas Shah Muhammad, a Janjna of Mausa 
Dhak in the Shahpur District, hag been: 
convicted of the offences of murder, . dacoity 
and arson under ‘sections 302, 395 and 436, 
Indian -Penal Oode, respectively, and has been 
sentenced to death. 
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“The crimes of which the appellant has 
been convieted were committed by four men 
at Kot Khilan, Tahsil Chakwal, in the Jhelum 
District, on the 23rd June 1911, and they 
arose out of a long standing fend between 
Nawab Khan, tlagadar of Kot Khilan, and 
Buland Klan who lives in a dhok close by." 
‘On the day- in question Nawab Khan was 
not at home; and the story for the pro- 
secution is that in the morning Habib Khan, 
on of Nawab Khan, with his servants, Jal 
Shah and Manliya, went toa well, not far 
from the village, known as Baghanwala well, 
to bathe; that soon after this some men 
armed with guns and pistols came from 
Buland Khan’s dhok and shot aud killed 
Habib Khan and his two servante; that 
thereafter they went to Nawab Khan’s house 
in the village and after plundering it and 
setting it on fire, they went back to Buland. 
Khan’s dhok. When the village people tried 
40 put out the fire the same band of men 
came back again, prevented the villagers 
from extinguishing the fire and waited there 
until the honse was destroyed. 

The first report was made to the Police by 
Ghulam Hussain, P. W. No. 5,and in the report 
he mentioned Firoz, Akbar, Shah Muhammad. 
and Fasl Dad as the offenders. Sub- 
sequently, in the course of the investigation 
the name ofw fifth man, that of Bakhsh, waa: 
also taken as one of those who had com- 
mitted the murders and burnt down Nawab Ree 
Khean’s house. 


Of the men namod above Fi nd “kbar, 
who had absconded, wore und some two 
: months “after the” ocourrence at village 
Ohaoli. Firos could not be captured and was 
shot-tlead on the 19th October 1911, but 
Akbar was seized, challaned, and ultimately 
convicted of murder and sentenced to be 
hanged by the Sessions Judge of Rawalpindi 
on the 19th October 1911. He sppealed 
to this Court, but his sppeal was dismissed 
by a Division Bench on the 25th January 
1912 (Criminal Appeal No. 686 of 1911). 
On the same date the same Division Bench 
disposed of the connected Appeal No. 687 of 
1911, which was filed by Buland Khan, the 
“enemy of Nawab Khan, from whose dhok the 
gang in question had come and committed the 
erimea on the 23rd caf June, and who was 
convicted’ of having abetted those crimes. 
His appeal was accepted by this Court and 
he was aoquitted. 


ee 
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In 1912 Bakhsh and one Haji Ahmad, who 
‘was said to be the same man as Fazl Dad, 
ware arrested and challaned to stand their 
trial for the offences committed at Kot 
Khilan on the 23rd June 1911. Haji 
Ahmad was, however, discharged by the 
Magistrate, while Bakhsh was committed to 
the Sessions and was convicted and sentenced 
to death by the Sessions Judge on the 14th 
February 1913. He appealed to this 
Court; and his appeal was accepted, and he 
WAS nequitted (Criminal Appeal No. 192 
of 1913 decided on the 4th August 1913). 


The present appellant, who is said to have 
taken part in the Kot Khilan murders, was 
arrested some time in the beginning of March 
1912, and onthe 19th March he is said to 
have been placed with a number of under- 
trial prisoners inthe Jhelum Jail and was 
there recognized by some of the witnesses 
who have been produced for the prosecution 
in the present caso as one of the gang thut 
had murdered Habib Khanand his servants 
at Kot Khilan. He was not, . however, 
immediately: sent up for trialin connection 

with these murders; “ap it was thought 
necessary by the Crown first to ‘proceed 
against him in connection with an appeal 
‘which ‘had been filed by ' Goverument in 
this Oourt against an order of the ‘Sessions 
Judge, Shahpur, dated the 24th April F009, 
by which he had acquitted the present 
appellant, aloug with five other persons, of 
the offence of murder alleged to have been 
committed by several persons, including 
the appellant, on the 10th Ootober 1908 in 
the Shahpur District (see judgment of this 
Court, dated the 12th December 1912, in 
Criminal Appeal No. 357 of 1909). This 
Court held that the present appellant had 
bucoeeded in establishing by very satisfactory. 


evidence his plea of alibi in the case, ant 


the ‘Government appeal aguinst him was 
hecordingly dismissed, the Sessions Judge's 
order of acquittal being maintained. 


We may note here that the appellant wes 
soquitted by the Sessions Judge, Shahpur, 
in connection with the above-mentioned 
murder onthe 24th April 1909, but on an 
appeal being filed. by Government from the 
order of acquittal a warrant for the- arrest 
of the appellant was issued by this Court in 
July 1909. “The warrant could not, however, 
he served ar the appallant had meanwhilo 
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absoonded; and it was not until March 1912 
that he was captured in the Jhelum Distriot. 
He was found in unlawful possession of a 
fire-arm and was tried and convicted of an 
offence under the Arms Act before the 
Government appeal against him was heard 
in this Oourt. The Kot Khilan murders 
took place on the 28rd June 1911, 4. e., 
about two years after the date when a warrant 
for the appellant’ 8 arrest wea issued by this 
Court in 1909; and there is ample evidénce 
on the record of the present case to prove 
that the appellant was in the servicd of 
Buland Khan, the enemy of Nawab Khani 
tlagadar of Kot Khilan for about a year 
before the murders at Kot Khilan were 
committed. Kot Khilan is about 40 ‘to 50 
miles distant from Mausa Dhak in the 
Shahpur District which is the appellant’sa 
native place; and the suggestion of the 
appellant’s Counsel_that it is highly i impro- 
bable that the appellant should, in order to 
avoid arrest under the orders “of this Oourt, 
have gone and lived in a village close by is; 
therefore, untenable. 

We have carefully gone through the evi- 
dence for the prosecution, and we agree with . 
the learned Sessions Judge that it is amply 
proved that the appellant was one of the 
persons who murdered Habib’ Khan and his 
two servants on the morning of the 23rd 
June 1911 at Kot Khilan. His Counsel has 
laid much stress upou the acquittal of 
Bakhsh by this Court (Criminal Appeal No. 
192 of 1913) and has urged that since 
(according to the Counsel) this Court has in 
that case disbelieved most of the prosecution 
witnesses who are alleged to have seen the 
occurrence at Kot Khilan, the conviction of 
the present appellant on the atrength of 
the evidence of those witneases is not 
justified. We cannot accept this argument. 
Bakhsh, was acquitted by this Court, not on 
the ground that the evidence of the alleged 
eve-witnesses was anworthly of belief as to, 
all the details of the ogcurrunce, bat mainly 
because his name had not bean mentioned in 
the first .report made by Ghulam Hussain. 
We find that Ghulam Hussain, P. W. No. 5, 
Hayat, P. W. No..7, Said Ahmad, P. W. No. 
8, and Allah Din, P. W.No. 17,-0n whose 
evidence the Seasions Judge has relied, were 
all examined in Akbar’s case, and their 
evidence as to his participation in the crime 
was accepted an truo. Shabwali, P. W. No. 
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6,and Menhdi, P. W. No. 9, were not 
examined as prosecution witnesses during the 
trial in the Sessions Oonurt in Akbar’s case 
but they were produced before the Oom- 
mitting Magistrate, and no sufficient reason 
has been shewn why their evidence should 
not ba believed in this case oqually with that 
of Hayat and Said Ahmad, P. W. Nos. 7 
and 8. 


The crucial point in the present case is 
whether the appellant, who is known in his 
own village by the name of Nadir, is the 
~- man who went by the name of Shah Muham- 
mad and was a servant of Buland Khan, 
the enemy of Nawab Khan, and lived at his 
dhok at the ‘time when the Kot Khilan 
mnurdera were committed. On this point the 

"evidence is overwhelming—P. W. Nos. 4, 5, 
6, 7,8, 9,15,.17 and 18—and we agree with 
the learned Seasions- -Judge in the conclusion 
that the identity of the appellant with tho 
man Shah Muhammad who participated in 
the crimes at Kot Khilan is proved. The 
appellant absconded in 1900 after a warrant 
for his arrest was issued by this Court, and 
it was most probably inorder to avoid 
detection and arrest in pursuance of that 
warrant that he changed his real name to 
Shah Muhammad and . took service with 
Buland Khan ander that assumed. name. . 


As we have said above immediately after 
his capture in March 1912 the appellant 
was identified by several of the prosecution 
witnesses inthe Jhelum Jail on the 19th 
March 1912. The identification seems to 
have been carried ont in & satisfactory 
manner and on this point the evidence of the 
Jailor, P. W. No. 2, of the Head Constable, 
P.W. No. 3, and of the Assistant Jailor, 
P, W. No. 14, is conclusive. In the course 
of the identification proceedings a short 
conversation took place between the appel- 
lant on the one hand and Nawab Khan, 
Zadar, P. W. No. 4, and Ghulam Hussain, 
P. W. No. 5, on the other; and that con- 
versation has been’ relied on by the learned 
Government Advocate as amounting partly 
toa confeasion of guilton the pert of the 
appellant. This conversation -was noted 
dbwn in his pocket book at the time by P. 
W. No. 2, Mirza Nawab Beg, Jailor, and the 
record of the conversation has been proved 
by that witness (Exhibit P. F. page 4). 
‘The nove rons as follows:— 
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“Aftor the identification of Nadir aocused 
was over, he requested me to allow him to 
have a talk with Nawab Khan to whom he 
wanted to say something, but I did not 
grant his request. When, however, all the 
witnesses began to pass by the front the | 
accused stood up and thus addreased Nawab 
Khan:—Chandhri Nawab Khan, it was your 
good luck that you escaped my hands.’ Nawab 
Khan replied, lhad no previous enmity with 
you. You will meet retribution from God 
for the murders that you have committed.’ 
The accused rejoined, I cannot be convicted 
onyour evidence and identification, and if 
I am let off { will meet you’. 

“Ghulam Hussain said to the accused, ‘you 
are not so strong & man’. The aconaed re- 
plied, ‘if I was not such s strong man why did 
all of you conceal yourselves and none of you 
came forward on theday of the occurrence.’ ” 

The learned Sessions Judge has excladed 
from consideration this note of the con- 
versation between the appellant and Nawab 
Khan and Ghulam Hussain, on the ground 
that the conversation took place in the 
presence of a Police offcer vis., Nub- 
Inspector Abdul Azis, P. W.NG. 8, and is, 
therefore, inadmissible in evidéncoe as a 
confession made by the appellant. The 
learned Judge-does not quote, the section of 
the Evidence Act tinder “ which lhe’ has 
excluded this confession, and in our opinion 
he hag erred in law in excluding it, becduse, 
it does not fall within the purview of either 
section 25 or section 26 of the Indian 
Evidence Act. The confession contained in 
the conversation was not made to a Police 
officer, nor was the appellant at the time 
of making the confession in the custody of a 
police officer (he being then in the ‘custody 
of the Jailor who was in no sense of the 


“torm a Police officer), and we fail to undar- 


stand on what ground the conversation in 
question can be excluded from consideration. 
The casa of Quem-Hmpress v. , Tatya 
(1) is in point; and following ‘that 
authority, we hold that the conversation 
between the appellant and Nawab Khan and 
Ghulam Hussain which amounts to confession 
and which has been duly proved by the 
Jailor can be treated as evidence against 
the appellant. 

For the reasons given, we hold- it clearly 
sa gt that ue appellant participated ini the 
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murders which were , committed: at Kot not been complied with. The erplanations sub- 


Khilan on the 28rd June 1911; and we 
accordingly maintain his conviction under 
section 362, Indian Penal Code, confirm the 
sentence of death and dismiss his appeal. 
The offences committed were of such an 
atrocious character that we are unable to 
take a more lenient view in the matter of 
sentence merely because the appellant 
succeeded for a long time in evading arrest 
and could not be tried earlier. 


Appeal dismissed. 


OALCUTTA HIGH COURT. 
Orau Reragwson No. 95 or 1914. 
May 22, 1914. 
` Present:_—-Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 
_ EMPEROR 


versus 
JOGENDRA NATH GHOSE—<Aoousnp, 
Oriminal Procedure Code (Act F of It a. 300 (1) 
— Deposition of sottnessoading of by witness himself, 
‘legal-—Hvidence—Per} ury—Admissibility of 
daposition. 


To hand over a witnoes’s deposition to him ip thas 
he may read ib-orer himself is not 
pHauce with the provisions of section 300. (1) of ho 
OrtminalProcedure Code, inasmuch as sab-secton 
(1) requires that the evidence should be read over in 
of the acoused in order that 


missible on a charge of giving false evidence. — 
Jyotish Chandra Mukerjee v. Emperor, 4 Ind. Oas. 
416, 14 C. W. N. 82; 36 0. 965, followed. 


Babus Afulya Oharan Bose and Monmokan 
Bose, for the accused. 
i Mr. Sultan Ahmed, Deputy Legal Remem- 
brancer, Behar and Orissa, for the Orown. 
* JUDGMENT.—This is a reference made 
by the Sessions Judge of Darbhanga under 
section 438, Oriminal Procedure Code. It ap- 
pears that the prosecution of the petitioner 
before him has been directed under section 198, 
Indian Penal Oode with reference to æ de- 
position given by that witness in a case 
against one Banku Singh. The Sessions 
Judge has recommended that the order 
directing the petitioner’s prosecution should 
be set aside on the ground that in respect of 
that deposition the provision of section 360, 
sub-section: 1, Oriminal Procedure Oode, has 


- 


mitted by the trying Magistrate and his officer 
the District Magistrate show that what 
happened was that after the deposition had 
been recorded the record was handed over to 
the petitioner. He then proceeded to read 
it over himself. We are of opinion that that 
is not sufficient compliance with the provision 
of section 860, sub-section (1), Criminal 
Procedure Code, inasmuch as that sub-section 
requires that the evidence should be read over 
in the presence, that is in the hearing, of the 
accused, in order that the accused should have 


“an opportunity of correcting any mistake in 


it, On the authority, therefore, of the case 
cited by the learned Sessions Judge and also on 
the authority'of the case of Jyotish Okandra 
Mukerjes y. Emperor (1) we must. hold that 
this deposition is inadmissible in evidence. 
The order for the prosecution of the petitioner 
must be set aside. 

We would farther point out to the District 
Magistrate that in this case in his order for 
prosecution or in ‘any proceeding referred to 
therein he ‘has failed to sot out the statement 
alleged to be false. ` 

We further find from ‘his explanation that 
though he made a preliminary ingujry under 
ibaa ue Criminal Procedure Code, and 

ly examined witnesses in the course 
af chat 3 idguiry he’ had “faded no record of 
their, statements. We do not find in the 
Criminal Procedure Code any provision with 
regard to the manner in which the evidence 
in such inguiry should be recorded. But we 


‘are of opinion that for further reference a 


summary of the statements should have been 
made. 

_ The petitioner is discharged from his bail. 
‘(1) 4 Ind. Ges. 416 14 0. W. N. 8% 36 0. 955. < 
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LOWER BURMA OHTEF COURT. 
CRININAL APPEAL No. 217 or 1914. 
May 25, 1914. 
Present:—_Mr. Justice Ormond. 
NGA BA eae LLANT 


KING- EMPEROR —Reavoxpenr. 

Penal Code (Act XLV of 1860), ss. 34, 802, 326 
Common intention. 

The appellant and.his companions went together to 
strike the doceased. The appellant was found to have 
inflicted only one injury out of three, all of which 
‘wore contused wounds caused by blunt weapons, Ono 
was on the left eye and was slight, the second on the 
nose and ato life but could bo oured; and 
owl pa daa arse gg abian aaa ge akull 

as necessarily fatal The appellant stated that he 
Inficted one blew with a light cans: 

Held, that it would not be safe to asanme that the 
oommon sot intended by all the assailants was more 
than to cause grievous hurt, 

JUDGMENT.—The appellant, Ba E, has 
been convicted under section 302 of the 
Indian Penal Code and sentenced to transpor- 
tation for life for the murder of Mg. Pe. 

Ba E with 4 others, Mg. Nge, Mg. Nyilk, Mg. 
Tin and Mg. Pit, came along the village street 
at night and found Mg. Pe and Mg. Pyaung 
Bitting together. Mg. Pe received three 
wounds; he became unconscious and died on 
the way to hospital. Mg. Pyaung ran off to 
Mg. Sek’s house saying thata man had been 
struck. Mg. Pyaung did not say at first 
who struck the deceased. Ths next day 
he told the Sub-Inspector that Ba E was the 
culprit. Mg. Pyaung in his evidence says 
that he saw Ba E strike Mg. Pe once and 
that he then ran sway. Ba E before the 
Sub-Divisional Magistrate says that he-and 
his four companions went to give the deceased 
a beating, because Mg. Pe had courted Mg. 
Pit’s sister and had once chased Mg. Pit with 
a gun. He says that he, Mg. Nge and Mg. 
Tin each beat the deceased with a stick and 
tied the three sticks together and threw them 
into a well which he pointed ont. Two 
sticks and one axe died together were 
rucovered from thet well. The Sessions 
Judge has found, and I think rightly, thatthe 
appellant probably inflicted only one injury 
and that the other two injuries were inflicted 
by the others; but he has held the offence to 
be murder under section 34 of the Indian 
Penal Code. Ouwe wound was on the left eye 
and was slight. Wound No. 2 was on the 
nose which was dangerous to life but which 

could have been cured;'wound No, 3 on the 
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parietal bone which fractured the skull was 
necessarily fatal. All wounds were contused 
wounds, inflicted by blunt weapons; so if the 
Axe was used there was probably no actual 
intention of causing death. 

The accused states that he inflicted the 
blow with a light cane which could not, of 
course, cause either of the two serious 
injuries. Ido not think it would be safe to 
assume that the common act intended by all 
three assailants was more thanto cause 
grievous hurt to the deceased. 

I alter the conviction to one under section 
326 of the Indian Penal Code. and reduce 
the sentence to one of seven years’ transporta- 
tion. 

Oonriction altered. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S OOURT. 
Ceuunat Revistox Ne. 504 or 1918 
September 11, 1913. < 
Present.—Mr. Saunders, J. C 
WA FOON—Appricaxt 
versus 
MA THEIN TIN—Responpanr, 
Criminal Procedure Code Act (Act F of 1808), +. 488 
— Maintenance —Marriaga—Burdea of piooj—Bum meee 
woman and Chinese man—Iao applicable—Chinese 


lam of marriage more reetricted. 
In maintenanos ander the Oriminal 
Procednre Oode the wife must show that she is the 


wife of tho accused. 
` In questions of betwoon a Ohinese Buddhist 


man and a Burmese Buddhist woman, tho man’s own 
personal law would be applicable to him. 

The laws among the Chinese oro vonsider- 
eu a more rostricted than among the Burmewe Bud- 


oe, S. Vasudeva, for Mr. O. G. cB Ee 
for the Applicant. 

JUDGMENT.—Applicant, a Burmese 
‘woman, ‘claimed maintenance from the res- 
pondent on the ground that she was hia wife, 
that he had deserted her and refused -to 
maintain her. The respondent replied that 
they were not married and he was, therefore; 
‘not bound to mdintain the applicant. The 
‘respondent claims to be’ Chinese. From the 
evidence it‘appoarr that hia fathar was” a- 
Chinaman and his. mother was the daughter 
of a Chinaman by a ‘Burmese wife. There 
ran he no donht; J think, that he is juatified' 


a 
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in claiming that he belonged to that nation: 
ality. 
The Maginkrake has found that he in a 
Buddhist and according to Buddhist Law the 
_ parties were married and that he is, therefore, 
liable to maintain the petitioner, and has 
ordered him to pay Rs. 5 a month under 
section 488, Code of Criminal Procedure. 

- The respondent now applies to this Gourt 
to revise the order of the Magistrate. 

I think the Magistrate was clearly wrong 
in confining himself to the question whethor 
the present applicant was a Buddhist or not. 
If he was a Chinese Buddhist, his own 
personal law would be applicable to him, and 
it does not follow that, because living 
together by mutual consent constitutes a 
valid marriage among Burmese Buddhist, it 

`- does'so among all people who: profess the 
Buddhist faith. On the contrary it appears 
that the marriage laws among the Ohinese are 
considerably more restricted than among the 
Burmese Buddhists. ` For instancé, on pagó 
172 of Alabaster’s Notes and Oommentaries 
on Chinese Criminal Law, it is stated that 
three conditions are necessary to constitnte a 
valid marriage, the first of these being the 


consent of the parents of the parties, the 


consent of the parties themselyes being un- 
important, the said. parties being in fact 
parties to a contract agreed on by others; 
certain formalities and ceremonials must be 
complied with as a second condition; and 
the third condition is that the respective 
position of the parties is such that a marri- 
age is not invalid. Itis clear that in this 
case none of these conditions was complied 

In view of the defence of the respondent 
(the present applicant), I think, it . was for 
the applicant tthe present respondent) who 
claimed to be his wife to show that she was 
zo. ' 

The question of the law which is appli- 
cable in a case of this kind was discussed in 
the case of Fons Lan v.- Ma Gyee (1) and 1 


think there can be no doubt that the ponela- 


sións there arrived at were correct. 
I, therefore, allow this application and set 
aside the order of the Head-quarters Magia- 


te. 
(1) 2 L. B. R. 06, l 
Application allowed, 
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PUNJAB OHIEF COURT. i 

Ornimrat RERHRENOGR Case No. 1705 or IRIS: 
January 17,1914. - 
Present:_—Sir Alfred Kensington, Kr., Chief | 
Judge, and Mr. Justice Rattigan. 
BEGA SINGH AND ora¥rs—Acoussp— 
APPHLLANTS . 
versus 


BMPEROR—Prosacutor-—Rwaroxpext. 

Criminal Procedure Code (Act V of 1888), ss. 121, 
438, 514 and 515—Forfelturs of seouriry— Appellata 
Cogrt incompetent to refer to Chief Court case tn 
se appeal liee—Misloading head-note of 18 Puniah - 


ee ee a wan 515 of the Criminal 
Procedure Oode, a œ, Magistrate took action 


- andor section 488 (i) and and reported the case for the 


orderi 9: Mie eee Conrt, as he entertained some 
oubts about correctness of the rul: reported 
as 13 P. R. 1918 Ory 15 P. R 1918 Ge T 


Held, that the procedure adopted by the District 
Magistrate was unauthorised by any provision -of the 


powers merely because he either, misunderstood or 
disapproved of the sald rulings, 

Masta v. King-Emporor, 15 P. R. 1908 Ory 2 Or, te 
J 181; 99 P. L, R. 1008, referred to 


Hald, also, that the hoad-noto of P. R. No. 18 of 
1918 (Oriminal) is misleading and goes ond the 
art has 


terms of the Judgment In tt tho Chief 

not overlooked provisions of section 121 Ortminal 

Procedure Code, 1808, and has not laid down any hard 

and fast rule prohibiting the forfelture of secur 
der certain ctroumstances. 


Case reported by the Dsteet Magistrate, 
Amritsar. 


FAOTS.—The accused ‘Boga Singh was 
under a bond to be of good behaviour. 
During the period of the bond, he waa 
arrested with a chhavot in his poasesaion, 
for which offence he was 
imprisonment. The Subordinate Magistrate 
has now ordered the forfeiture of part of 
Bega Singh’s recurity-Boud and the whale of 
the sureties’ security- bond. 


The accused, Bega Singh, Chanda Singh 
and Santa Singh, on conviction by Lals 
Harsukh Rai, exorcising the powers of a 
Magistrate of the first class in the Amritear 
District, were sentenced, by order, dated 4th 
August 1918, ander section 514 of--the 
Criminal Procedure Uode, as above. j 
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GROUNDS.—On the 27th March 1911, 
one Bega Singh was bound under section 
110, Criminal Procedure Coda, to be of good 
behaviour. Bega Singh bound himself in 
the sum of Ra. 500 and there were two 
sureties who jointly and severally bound 
themselves in the sum of Rs. 500. 


‘On the 22nd November, 1911 (1.6. well 
within the period of his bond) Bega Singh 
was arrested in possession of a chhavor. He 
was sent up for trial on the 27th November 
1911, and on 27th May 1912, he was 
pontaneed to two years’ imprisonment, a 
sentence which was confirmed by the 
Sessions Judge on appeal, but which was 
reduced to one year’s imprisonment by the 
Chief Court on the 4th April 1913. 

Onthe 29tr June, 1912 (4. a., as soon as 
possible after the Seasion Judge’s order dated 
Sth June, 1912), the Police moved the Court 
to have the security forfeited. The case was 
delayed for s very long time because the 
records were in the Chief Oourt, but 
eventually on the 4th ae ee be 
Magistrate passed an order eiting 
of Bega Singh’s security bond, and Ra. 500 
fromthe bond of the’ sureties. Bega Singh 
and his sureties appeal against this order. ` 

It has been urged that leniency is neces- 
gary because of the great delay there has been 
in this case, but the prosecution are not 
responsible for the delay, which is very 
largely due tothe fact that the records of 
the case were with the Chief Court. This 
ground is not mentioned in the appeal, and 
it is not seriously pressed by the Pleader for 
the appellants. 


The chief ground of appeal is that the 
security cannot legally be forfeited because 
the offence for which Bega Singh was con- 
yicted was not of the same kind as that for 
which he had been ordered to give security. 
Bega Singh was ordered to give security 
because he was a habitual dealer in stolen 
property. He was gubsequently convicted 
of having arms in ‘his possession without a 
license. It is argued that the latter offence 
cannot be regarded as a breach of the bond. 
It seems to me that this argument is wrong. 
Section 121 of the Criminal Procedure Code 
is very clear. 

: The bond to be executed by any such 
person shall bind him to keep the peace or 
oe a TAN , w = : 
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to be of good behaviour, as-the case may be, 
and in the latter case the commission or 
attempt to commit or abetment of any offence 
punishable with imprisonment, wherever it- 
may be committed, is a breach of the bond. 

Section 4 (1) (0) of the Criminal Procedure 
Code defines offence as “any act op. 
omission made punishable by any law for the 
time being in foros.” 

Reading these two sections together I 
would unhesitatingly decide that Boga 
Singh had committed a breach of the bond; 
and that he and his sureties were, therefore, 
liable to have their bonds forfeited. 

The Pleader for the appellants has, 
however, drawn my attention to two rulings 
of the Chief Court, which as long as they 
stand : are binding on me asan inven preeyicn 
of the law. 


The first of these is a Full Bench ruling 
in the case of Emperor v. Mawas 1) 
reported as No. 18 of the Punjab Record 
for 1913. The principle laid down in this 
ruling is “that if a Magistrate who has 
knowledge of the fact that the person before 
him has, by his conduct, forfeited his bond, 
does not make any order for forfeiture, he 
must be taken to have decided not to take 
action onthe, bond in respect of that particu- 
lar breach of the peace, and that he cannot 
thereafter reconsider and add to his' order, 
by directing forfeiture of the recognizance”. 
This sentence it wilt be seen refers only to 
bonds for breach of the peace. The head 
line of the judgment, however, condenser 
the ruling into the following words: “Held, 
that a Magistrate, who has knowledge that 
æ person convicted by him of an offence is 
under security, but abstains from making any 
order for forfeiture of the bond, cannot 
subsequently take proceedings to recover the 
penalty”. ‘Tt will be seen that this head 
line goes very much further than the judg- 
ment. The judgment refers _only to the 
offence of breach of the peace. The head 
line extends the ruling to all offences. As 
a Oriminal Oourt I am bound by the judg- 
ment and not by the head line, and 1 would 
hold, therefore, that the Full Bench judg- 
ment I have quoted does not apply to the 
present case in which the accused was under 
a bond to be of godd behaviour. 


(1) 18 Ind. Cas. 408; 7 P. W. R. 1918 Or; 14 Or. L, 
J. 67; 39 P. L, B, 1913; 18 P. R, 1918 Or, 
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But apart from this somewhat fine distinc- 
tion, I do not think thatthe Full Bench 
ruling applies in the present case because 
there is nothing on the Magistrate’s record 
to show that the Magistrate was aware that 
the accused had by his conduct forfeited 
his bond. It is conceivable thatthe Magis- 
` trate may have taken the view which has 
recently been taken by a Judge of the 
Chief Court in the case of Udham Singh 
v. Emperor (2). In that case the Magistrate 
would deem that the bond was not liable 
to forfeiture and for this reason the rulin 
I have referred to [Emperor v. Mawas (DI 
would notapply, even though the Magistrate 
knew thatthe accused was under a bond to 
be of good behaviour. Finally, even if 
it be held that the ruling in the case of 
Emperor v. Mawas (1) applies in the 
case of theappellant Bega Singh, it cannot 
possibly apply in the case of Bega Singh’s 
two sureties. Even ifthe Magistrate could 
have forfeited Bega Singh’s bond, he could 
not have forfeited the bond of Bega Singh’s 
sureties without calling on them by a separate 
proceeding to show cause why their bond 
should not be forfeited. 

I now come to the second ruling on which 
the appellant’s Pleader relies. That is the 
ruling in the case of Udham Singh v. 
Emperor (2) [reported as No. 15 of the 
Punjab Record for 1918]. If this ruling, 
which is a Single Judge ruling. is correct 
then this appeal must be accepted. I 
respectfully submit that the ruling is not 
correct. It isa ruling ina casein which the 
Crown was not represented, and it seems to 
me to be not in consonance with the plain 
meaning of section 121, Criminal Procedure 
Code, read with section 4 (1) (0), Orimi- 
nal Procedure Code. Finally, it is not 
supported by a single authority. 

As long, however, as that ruling stands, 
I am bound by it, and if I decided this appeal 
now myself I should have to accept it. 
Before deciding the appeal, however, I shall 
take action under section 488 (1) of the 
Criminal Proceduro Code. I accordingly 
report the case for the order of the Chief 
Court. i 

The Government Advocate, for the Crown. 

Mr. N. C. Mehra, for the Accused. 


(2) 21 Ind. Cas. 175 15 P. R 1918 Or, 39 P. W. R. 
1013 Ors 884 P, L. B. 1918; 14 Or. In J, 576, 
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ORDER.—In this case, which purports to 
be reported by the District Magistrate under 
section 438 (1), Criminal Procedure Oode, a 
first class Magistrate directed the forfeiture 
of varions sums of security from Bega 
Singh, convict, and two men who had stood 
surety forhim. These persons then appealod 
to the District Magistrate, as they were 
entitled to do under section 515. 

Instead of disposing of the appeal on its 
merits the District Magistrate has thought 
proper to report the case, ostensibly because 
he entertains some doubt about the correct- 
ness of the rulings Hmperor v. Mawas (1), 
(Full Bench, Criminal) and Udham Singh v. 
Emperor (2). z 

We need scarcely- point out that neither 
section 438 nor any other provision of the 
Criminal Procedure Code anthorises the 
procedure adopted. It isthe business of the 
District Magistrate to dispose of the appeal ` 
before him, and if he should do so impro- 
perly the Chief Court can be moved to revise 
his appellate order by any one aggrieved: 
Masta v. King-Emperor (3). What he 
cannot do is to divest himself of his 
powers as an Appellate Court ‘merely 
because he either misunderstands or -dis- 
approves of certain published rulings. "The 
appreciation of ‘rulings, though a necessary 
part ofa District Magistrate’s equipment for 
his duties, is of less importance than a 
thorough knowledge of the Code by which 
he ia bound. 

We accordingly direct that the appeal be 
returned to the . District Magistrate of 
Amritsar for disposal in accordance with law 
under section 515 of the Code. His com- 
menta on the ruling, Udham Singh v. Emperor 
(2), are out of place, but it may perhaps 
save him from further error if he will 
read the published judgment in that case and 
not merely a misleading head note which goes 
beyond the terms of the judgment. The 
judgment itself should make it clear to him 
that the provisions of section 12] had not 
been overlooked, and that the Chief Court 
has not, as he appears to think, laid down 
any bard and fastrule prohibiting the for- 
feiture of secprity under certain circum- 
stances. All that the ruling indicated was 
the necessity for moderation and the reason- 
able exercise of discretion in determining the 
ao) 15 P. R, 1905 Or; 2 Or, L, J. 181; OP, LR 
i è 
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extent, ifany, to which a conviction would 
justify the rigorous measure of forfeiture. 
Reference returned. 


BIND JUDIOIAL COMMISSTONER’S 
COURT. 
ORIMINAL Reviston APPLIGATION No. 77 oF 
1913. | 
August 7, 1913. 
Prosent: —Mr. Pratt, J. O., and 
Mr. Hayward, A. J. O. 
EMPEROR~— 
versis 
TIKAM LAKHI—APPIICANT 

Sanction to prosecute — Perjury — Contradictory 
matemonte— Presumption. 

In case of & prosecution In the altornative besed 
on two contradictory statomenta, every possblo 
presmpption must be in favour of the reconciliation 
of these statements. 

Imambue v. Emperor 28 Ind. Cas. TA, 7 8. L. R. 06: 


15 Or'L J. 87 Queen-Empress v. Ghulet, 7 A. 44, 
followed. . 


Application for revision of an. order of the 

Sub-Divisiona] Magistrate, Shah Bandar. 

_ Mr. A. L. DeOrus, for the Applicant. 

_ The Public Prossoutor for . Sind,’ for the 
Crown. 

JUDGMENT.—This is an application to 
revoke the sanction for the prosecution of 
the applicant for an offence under section 
198, Indian Penal Code. The offence 
charged in the alternative is in respect of two 
statements which the applicant made when 
giving evidence first before the Resident 
Magistrate, Sujawal, and secondly before the 
Sub-Divisional Magistrate, Shah Bunder. It 
is said that these statements are contradictory 
and that one or other of them constitutes the 
offence of giving false evidence. In the first 
statement the. applicant asid the accused 
goes about committing thefts and that there 
is 8 general ory agains? him. In the second 
statement the applicant said: “I do not know 

-anything about his thieving. I made a 
mistake when I said in the other Oourt that 
fhere is a general cry against him.’ Now it 
is a well-known rule that in case of a prose- 
cution in the alternative based on two 
contradictory statements every possible 
presuniptién’ must be in fayour of the 
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reconciliation of these statements: Tmamlnz 


v. Emperor (1) and the remarks of Duthot, 
Judge in ‘Queen-Empress v. Ghulet , (2). - 
Applying this rule in tho present case, il'is 
quite easy to reconcile the two statements. 
When tho applicant first said that the 
accused goes abont committing thefts he 
was speaking from hearsay. When examined 
on tho second occasion he obviously meant 
that he did not know from his own 
knowledge that tho accused committed. 
thefta. Similarly asto the other statement 
the applicant explains that he only said that 
there war a general cry. against the accused 
because one Chatokhan had told him of his 
being a thief. No doubt, on his’ own 
showing the first statement was exaggerated, 
but even so, the difference is too 
trivial to form the basis of a prosecution. 
A sanction given on such flimsy material 
has the regrettable nappoarance of having 
been given merely because the witness did 
not support the prosocution. 
We revoke the sanction. 
Sanction revoked. 


m 23 Ind. Oas. 747; 7 8. L. R. 96,15 Or. L. J 879. 
(2) 7 A. 44 


UPPER BURMA JUDICIAL COMMIS- . 
SIONER’S OOURT. 

CRIMINAL Reviaiox No. 606 or 1913. 

- September 11, 1913. 
Present:—Hir. Saunders, J.O. 
KALIMA BIBI—Apritoaxt 

g : versis 

- MAOBUL AHMBD—Ruaponpvest. 

Piaciica —Criminal proceeding, may of—Pendency 
of Cil swit beticoen same partiea—Bubtanrtially 
ame lexnea— Need not be absolutely identical. 

It is ordinarily not desirnblo that when the parties 
to two proceedings, civil and criminal, are wub- 
stantially the same ad the prosecution before the 
Magistrate is bnt a private prossontion and the 
issues in the two_Courts are nidally identioal. 
that both the cases should go on at ono and the mame | 
time f 

Wheres the insues between tho partios are not nbao- 
lutely identioal, but itis clear that H the nconsed 
who is the plaintiff in the civil sult eacooeda in that 
suit, the prosecution whioh is private must fall to the 


ground,,the rule will apply and the” Saale 
should: he. stayed.. 


we le tsr aa -zz Gwe eee 


Vol. XXIV] 
KALIMA BIBI 0. MAOBUL AHMAD. 


Mr. D. Dutt, for the Applicant. 

Mr. S. Mukerji, for the Respondent. 

JUDGMENT.—One Macbul Ahmed, alleg- 
ing that he was married to one Kalima 
Bibi, lodged a complaint in the Court of 
the Western Sub-Divisional Magistrate, 
Mandalay, in the first instance against four 
persons, the hral of whom Rahman Ali 
was charged under section 497, Indian 
Penal Code, with having committed adultery 
with his wife, aud the other three accused 
with abetting the first accused. He snbse- 
quently filed a second complaint in which 
he charged the same persons and also his 
wife under section 491, Indian Ponal Code, 
with having committed bigamy, and with 
abetment of the same. The Magistrate 
examined tho complainant and issued 
process, but not so far examined any wit- 


nesses. Accusod Kalima Bibi has now 
applied to this Court to stay criminal 
proceedings on the ground that she had 


filed a suit in the District Court, Mandalay, 
against the complainant Macbul Ahmed for 
rocovery of her dower and also for main- 
tenance for the period of tddai, on the 
ground that after her marriage with Macbul 
Ahmed she had been divorced, and her 
case is that she went through the form of 
‘marriage with Rahman Ali, the lst accused 
in the criminal case, after divorce, and 
that, therefore, no offence was committed by 
the parties to that marriage. 

An application was also filed before the 
Western Sub-Divisional Magistrate praying 
for stay of the proceedings upon the grounds 
now set forth in this Oourt, but the 
Magistrate declined to grant the appl- 
cation. 

There are several Indian authorities 
upon the subject the general tenor of 
which nppears to be that itis not generally 
a good ground for adjourning criminal 
proceedings that” there are proceedings 
pending in a Oivil Conrt for the determina- 
tion of issues similar to those arising in 
tho Criminal Oourt. Note No. 3 to 844, 
page 741, 7th Edition of Sohoni’s Code of 
Criminal Procedure, may be referred to, and 
the cases of Brojobasht Panda v. Hmperor 
(1) and Dwarka Nath Rae Ohowdhry v. 
Emperor (2) have been quoted. In the 


1) 4 Ind. Cas. 485; 13 O. W. N, 388 
2) 83 0. 85% 
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former case, the High Court refused to 
interfere partlyou the ground that the 
Criminal Court had come to the conclusion 
after an inquiry that there were grounds 
for starting criminal proceedings, while in 
the latter case the prosecution of the 
accused had been directed by the District 
Judge as the result of proceedings which 
had taken place in the District Court, so that 
in both these cases the prosection was nota 
private prosecution. In the present case 
the prosecution has not been instituted by 
order of the Court but is entirely s 
privato matter between the parties. But in 
the second case quoted the Judges qnoted 
in the judg- 
ment in the case of Raj Kumars Debi v. Bama 
Sundari Dobi (3) that “the discretion should. 
ordinarily be left to the Magistrate either 
to stay proceedings or not, as he, in the 
circumstances of the case, may think it right 
and proper.” But at the same time the 
learned Judge remarked that “ordinartly it is 
not desirable, if the parties to the two 
proceedings are substantially the same and the 
prosecution before the Magistrate ia but a 
private prosecution, and the issues in the two 
Courts are substantially identical, that both 
the cases should go on at one and the same 
time.” And the Judge added that it was 
open to the Magiftrate to put the accused 
on terms as to appearance or otherwise. 
Iam of opinion that the rule stated in these 
quotations 18 sound and that it should general- 
ly be acted upon. : 

In the present case, it ia true that the 
issues between the parties are not absolutely 
identical, but if the accused who ia the 
plaintiff in the civil suit succeeds in that suit, 
itis clear that the present prosecution must 
fall to the ground. The prosecution is 8 
private prosecution and there appears to be 
no reason why in the interests of justice, it 
should not be stayed. 

I om, therefore, of opinion that the Sub- 
Divisional Magistrate should adjourn orimi- 
nal proceedings for a reasonable time to enable 
the accused who is plainfiff in the District 
Court to prosecute her suit in that Court’ 
through toa termination and there will be 


an order accordingly. 
Application granted 
(8) 23 O. 610, 
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PUNJAB OHIEF COURT. 
Special Bench. 
MisceLLannoos AppLroation No. 37 or 1914. 

SO Juue 20, 1914. 
. Present:—Sir Alfred Kensington, Kr., Chief 
Judge, and- Mr. Justice Johnstone 
and Mr. Justice Rattigan. 
. Inthe matter af forfeiture of security of 


“Taa ZAMINDAR PRINTING PRESS,”. 


h LAHORE. 
~ GHULAM QADIR KHAN-— ApPPLIOANT 


` ternis 

. EMPEROR—RESPONDENT. 

Press Act (I of of 1910), as. 4 (1) (c), 17, 19 —Whole 
tone and mature of article gormag beyond fair commeni — 
Government established by Lain British India includes 
Jocal Governmenta—Court not concerned with motives 
but with resulie—Professions of loyalty on other ocoasions 
4 rmaterial. 

" Where the whole tone of an article ina newspaper 
amd the nature of the allogations made went much 
boyond any legitimate comment on the action of 
Gorernment and was directly intended to bring 
Government into hatred and contempt. 

Held, that under the circumstances tho Ohiof Court 
will not interfere under seotion 19 of the Press Act 
with the order of forfeiture of security made by the 
Government in respect of tho Preas publishing the 
newspaper. 

The terms ‘Government ostablished by law in 
British India’ used in section 4 (1) (c) of the Pross 
Act include Local Government as well as the Govern. 
ment of India. ‘ 

Lala Karam Chand v. Hmperor, 18 Ind. Oas, 347; 
` 14 P. B. 19130r.; 6 P. W. R. 1918 Or; 14 Or. L. J. 69; 
37 P. L. B. 1913, referred to, 

_ Cours is not concerned with motives bat with 
resulte. Whatever the ostensible motives for an 
article in a n9 per may have bsen, if the effect of 
the article would ba to excite either hatred or oon- 
tempt against any olass or section of the subjects of 
His Majesty in British India, the Government can- 
2 be agi Members i tea the Press Act in for. 

elting security of the Press publishing the A 

No amount of professed loyalty on ea Far 
oan be taken a3 nullifying the probable effects of the 
violent writings contained in the particolar articlos 
dealt with under ths Press Aot, and the ordor of 


torfeiture must stand or fall by the terms of thoas 


particular articles. 

Messrs. Fasl-t-Hussain, Manohar Lal, 
Badar-wd-Din and Shuja-ud-Din, forthe Ap- 
pellant. 

The Government Advocate and Rai Bahadur 

, Pandit Sheo Narain, for tho Respondent. 
. JUDGMENT.—This is an application 
under section 17 of the Indian Press Act 
I of 1910 to set aside an order passed 


by the Panjab Government qu the 15th 
Septembsr 1913 against the applicant, 
Ghulem Qadir keeper of the 
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Zamindar Printing Press, declaring the 
security of Rs. 2,000 deposited in respect of 
the said press to be forfeited under section 
4 (1) of the Act in consequence of objection 
able matter contained in four specified 
articles of the Zamindar newspaper (daily 
edition): It is unnecessary to recite the 
order in full as both it and the articles in 
question have been printed in the paper book. 

This particular order of Government 
has not presented much difficulty to -us 
and after hearing Counsel for the appli- 
cant at great length we did not think it 
necessary to call on the learned Government 
Advocate for reply. The forfeiture led, 
however, to much moro serious measures 
shortly afterwards, to be stated in our 
separate judgment, and it will be convenient 
here to give a short history of the Zamindar 
Preas. We are informed that the original 
owner of the Zamindar newspaper was a 
brother of the applicant, named Siraj-ud-Din 
Khan, by whom the newspaper was published 
in the Gnjranwala District from about 
1903 for circulation primarily among the 
agricultural community in mattera affecting 
them. On the death of Siraj-ud-Din in 
1909 his son Zafar Ali Khan, a gentle- 
man educated at Aligarh College and a 
graduato of the Allahabad University, . 
became the Editor and the principal 
proprietor of the paper. Weare also told 
that Zafar Ali Khan had been employed 
in the Hyderabad State for about twelve 
years from 1897 and holds a pension 
from that State of Re. 125 a month, and 
that he is now aged about forty or forty-two, 
so that he isa man of education, experience, 
and presumably of such mature judgment 
that he should be treated as thoroughly 
responsible for the conduct of the paper. 
There may be other proprietors but he 
was admittedly the leading spirit of the 
enterprise, with the active assistance of his 
uncle the present applicant. 

In. 1910 Lahore was selected as the place 
for publication of the paper and it wasab 
first printed there by an indspendent press. 
The character of the pape: changed so as 
to mike it appeal more directly to the 
educated classes of the Muhammadan 
community, with a much larger circulation, 
and in consequence of the attitude taken 
by the Editor .or. Editors security to the 
amount of Bs, 2,000 was required. ‘We 
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need not go into detail on all this, and it 
is sufficient to note that in October 1912 
the proprietors started publication from a 
steam press of their ọwn, making the 
necessary declaration about that time. 
We are told that shortly afterwards 
Zafar Ali Khan left for England in about 
November 1912, returning on the 3rd August 
1918. These various dates may not be 
precisely accurate but they are sufficient 
to make the position clear. Itis understood 
_that Zafar Ali Khan retained control of 
the paper during his absence under the 
direst management of his uncle, Ghulam 
Qadir Khan, who is the declared keeper of 
the press. 

The issues of the paper now in question 
are those of the 29th July 1913, the 28th 
August 1918 (two articles), and the 28th 
Angust 1918. In respect of the first and 
of one of the articles of the 26th August 
Government have alleged in terms of 
section 4 (1) (c) of the Act that they wero 
likely to bring into hatred and contempt 
the Government ostablished by law in 
British India, in particular the Local 
Government of the United Provinces, and to 
excite disaffection towards the said Govern- 
ment. In respect of the second article of 
the 26th August there is the same allega- 
tion limited to contempt as regards Govern- 
ment and especially the Government of 
the United Provinces, with a further 
charge that the article was likely to bring 
into hatred the Ohristian subjects of His 
Majesty in British India. In respect of 
the article of the 28th August the alloga- 
tion is that it was likely to bring Govorn- 
ment into contempt, without specification of 
the Local Government of the United Pro- 
vinces, and further to bring into contempt 
the Ohristian subjects of His Majesty in 
British India. f 
- The application now before us chal- 
lengea these contentions of Government 
on numerous grounds which may be 
summarised -under the following heads:— 


Grounds 1 to 14 assert that the Zamindar 
is in general a strong advocate of loyalty 
and good will to the British Government, 
that there is nothing specially objection- 
able in these particular urticles, and follow- 
ing the line of Counsel’s argument) that 
where the language used in these articles is 
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too highly coloured, allowance should be 
made for journalistic exaggeration especially 
in view of the objects. with which the 
articles were written. 


{2) Grounds 15 to 20 and 22 and 23 seek to 
establish certain technical defects in the 
procedure of Government which have been 
acarcely touched upon in argument, and 
may for the most part be taken to have been 
given up. 


(3) Grounds 21 and 24 practically amount 
to an appeal ad mesericordtam and apply more 
particularly to the separate order of forfeiture 
to be dealt with in our second judg- 
ment. 


In our opinion Counsel for the applicant 
has entirely failed to establish his main 
contention of the harmless nature of all 
these articles, and more particularly so in 
rerpect of the article of the 29th July 
1918 and the first of the two articles of 
the 26th August, in which there are 
numerous expressions which can, we think, 
only bo interpreted as deliberately intending 
to bring Government, and especially the Local 
Government of the United Provinces, into 
hatred and contempt. We do not propose 
to advertise the paper by quoting objec- 
tionable expreasions in great detail. It 
is enough to explain that at the time 
when the article of the 29th July 1918 
was published violent yaa was going on 
in the Vernacular generally, of a 
certain class, with the object of inflaming 
popular passion with referenca to an 
incident in connection with a mosque at 
Gawnpore. The Zamtindar undoubtedly 
shared responsibility with other papers for 
promoting the agitation, but it is significant 
that the article in question was published 
only a very few days before the well-known 
outbreak in Cawnpore on the 8rd August 
1913, which resulted in very serious 
consequences. The artiqle of the 29th July 
was well calculated to further inflame 

popular passion by asserting that Govern- 
ment had ontered on a career for demoli- | 
tion of mosques, and indeéd by saying that 

“the mosque-breaking Lieutenant-Governor 
of the United Provinces” was shortly coming 

to Agra, adding “let us see the turn of which 
mosque comes next.” The text upon which 
this article was written was an alleged 
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further grievance about a small mosque in 
Agra, asto which it is now frecly admitted 
both that Government had nothing to do 
with the affair, and that the incident was 
eventually settled to the satisfaction of the 
Muslim community. There was , not the 
smallest foundation for the deliberate asser- 
tion that Government had entered on a 
policy of mosque destruction, and in view of 
the highly excited feelings which were being 
roused at the time it is to our minds impoasi- 
ble to believe that the Editor published this 
article in good, faith. 

The firat of the articles of the 26th 
August, published some three weeks after 
the Cawnpore riot, is very long and dis- 
cursive. Jt again made various most 
offensive references to the Lieutenant- 
Governor of the United Provinces in respect 
of incidents at both OCawnpore§ and 
Lucknow, describing in highly coloured 
language violent despotic action taken by 
the Local Government in Lucknow, which 
was styled as more ruinous to the honour 
of law and more palpably insulting to publio 
liberty than any which had been ever 
heard of except in that city of tyranny, 
Cawnpore (misprinted as Lucknow on page 6 
of the paper book). Further onthere were 
‘Insulting suggestions that the Lieutenant- 
Governor had missed his yocation and would 
have been in hia proper place in the 
darkest nges of the world, as President of 
the Inquisition or Despotic Ruler of a 
Tartar Capital, and that he had arrogated 
to himself the right to decide on matters 
of religion. The only excuse given for the 
violent language used throughout this article 
is thata measure taken by the Lieutenant- 
Governor in Lucknow was likely to prevent 
the raising of subscriptions for the defence 


or assistance of the sufferers in the 
Cawnpore riot. Here again we consider 
that the whole tono of the article and 


the nature of the allegations made went 
much beyond any legitimate comment on 
the action of Governmént and was directly 
intended to bring Government into hatred and 
contempt. 

We hare notice a technical plea that a Local 
Government cannot be taken as included 
in the terms Government established by law 
in British India.” evens roe to the defini- 
tionsof* ‘Government” and “Local Government” 
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contained in section 8 (21) and (29) of the 
General Clauses Act, X of 1897, we see no 
force in this plea, which has further been 
disallowed by a Full Bench of this Court 
in the ruling published as Lala Karam 
Ohand v. Emperor (1). It is not open to the 
present Fall Bench to reconsider the matter 
without reference to a Full Court, and we 
do not think that there can be snch 
doubt as to the correctness of the previous 
finding as would justify us in making the 
reference. We disallow the contention. 

On our finding as to the intention and 
effect of the two articles already discuss- 
ed we are quite unable to hold that the 
Local Government. of the Punjab has acted 
improperly in directing forfeiture of the 
Rs. 2,000 security of the Zemindar Press. 
It, therefore, becomes of less importance 
that we should minutely consider the 
further articles of the 28th and the 28th 
August 19138.. It is enough to say that 
the first of these articles made the 
circumstances under which Turkey 
had been fighting in both Tripoli and ` 
the Balkans, in conjunction with what 
was happening in India, the text for highly 
coloured representations of the antagonism 
betwen Ohristians and Muhammadans, while 
the second attributed to Government 
disgracefol motives for prohibiting the 
circulation in India of a pamphlet published 
in Constantinople under the title of “Come 
over into Macedonia and help us.” As 
regards the former there were fresh 
references to what had previously (page 4 
of the paper book) been described as the 
action of officials who are not unlikely 
to have lost their solf-control and to have 
uuhesitatingly ordered a general massacre 
on the 8rd August at Cawnpore, while as 
regards the latter the Editor of the Zamindcr 
must have been well aware that the ques- 
tion of suppression of the pamphlet 
referred to waa at the time sub judice 
in the High Court of Oalcutta [see 
Mahomed Ali v. Emperor (2)]. Whatever 
the ostensible motives for these two articles 
may have been, we must recognise that 
their effect would be to ` excite either 


(1) 18 Ind. Cas 847; 14 P. R. 1018 Or. 6 P. W: R. 
1918 Or. 14 Or. L. J. 5% 37 P. L. R. 1018. 
(2) 20 Ind. Oas. 077; 14 Or. L. J. 487: 18 0. W.N. 1, 
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hatred or contempt against the Christian 
subjects of His Majeaty in British India, 
and we are concerned not with motives but 
with results. We cannot, therefore, say that 
Government misapplied the Press Act in 
respect of these further articles, though 
standing by themsslves alone they might 
be held less objectionable than the two 
articles previously discussed. 

In support of the applicant Oounsel has 
under section 20 of the Act produced a 
number of extracts or abetractae from 
previous issues of the Zemtndar with 
the object of showing that the paper is 
in general a strong supporter of the 
British Government. These extracta have 
been separately printed as s supplementary 
peper book. The learned Government 
Advocate was prepared with a number of 
extracts from other issues of the 
paper to indicate that plausible professions 
of loyalty were inconsistent with the general 
tone taken up onother occasions, but after 
some discussion it was finally decided that 
the argument should not be prolonged by 
putting these further extracts in evidence 
so as to give opportunity for discussion of 
what is forthe most part an irrelevant 
matter, Our answer to Counsel on 
this point is that no amount of pro- 
fessed loyalty on other occasions can be 
taken as nullifying the probable effects of 
the violent writing contained inthe parti- 
cular articles now dealt with. The order of 
forfeiture must stand or fall by the terms 
of these particular articles, and in our 
opinion the applicant has entirely failed to 
prove that Government had established no 
case for forfatture. The history of the case 
indicates sufficiently thatthe Editor of the 
Zamindar had received previous warnings. 
We can see no reason for interference under 
section 19 of. the Act and we accordingly 
reject this application. We make uo order 
as to costs. 

Application rejected. 
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PUNJAB CHIEF COURT. 
Special! Bench. 
MISOBLLANNOUS APPLIOATION No. 38 or 1914. 
June 23, 1914. 

Present: —Sir Alfred Kensington, KT., 
Chief Judge, Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

In the matter of forfeiture of security of 


. “Taw ZAMINDAR PRINTING PRESS,” 


LAHORE, axp arro THE PRESS. 
GHULAM QADIR KHAN— APPLICANT 


versus 
EMPEROR—Rasonpaxt. 

Presa Act (I of 1910), s. 4 (Kap. ID, 6, 17, 
10—Question to be dacided—Artclee of which tha 
result is not to allay emovtement byt to stirup fresh 
touble—Vernaoular Press—Government fo determine 
how far :eal dange: arises from such at ticles—Court’s 
power to interfere—Application for interference to 
be rejected cr accepted as a whole, 

Under section 19 of the Indian Press Act the ques- 
tlon before the Ohief Court would be, whether the 
Government in view of the results which aro likely to 
follow in India trom violent agitation in the Vernacu- 
lar Press is fatriy entitled to take exception to writ. 
ings in the Vernacular newspapers in India, of which 
the result is not to allay excitement but to stir up 
fresh trouble. 

Where it appears impossible for the Ohief Court to 
say that the Looal Government, with which the res- 
ponsibility reste for determining how far roal danger 
arises from articles of the kind in question, has acted 
wrongly in taking those articles as ground for issuing 
orders of forfeiture, it will not set aside the order 
under section 19 of the Act. 

Expressions of loyalty used by the paper in previous 
issues are not relevant as an excuse. 

According to the terms of section 19 of the Prosa 
Act tt is not open to the Ohief Court, even if it should 
demire to do so, to do anything more than either 
reject the application or set aside the order of 
forfeiture as a whole. The Court can make no disori- 
mination between the forfeiture of security and the 
additional forfeiture of the Press which is permitted 
by the terms of section 9. 


Messrs. Famtl-+-Hussain, Manohar Lal, 
Badr-ud-din and Dr. Shuja-ud-din, for the 
Appellant. 


The Government Advocate and Rai Bahadur 
Pandit Sheo Naraen, for the Respondent. 


JUDGMENT. 

Kaxsmoros, O. J—This is a father appli- 
cation under gection “17 of the Indian Press 
Act in respect of orders issued by the Local 
Government of the Punjab on the 12th 
January 1914, declaring forfeiture of 
Ra. 10,000 deposited as security of the 
Zamindar Printing Press, and also of the 
Press itself, which is said to be worth from 
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ten to fifteen thousand rupees. Our judg- 
ment in the connected .case dealing with an 
earlier order of forfeiture of Ra. 2,000 
security has given the previous history of 
the matter. Shortly after the, firat order 
of forfeiture a fresh declaration was made 
under section 5 of the Act on deposit of 
security for Rs. 10,000 on the 4th October 
1913. It is in consequence of three. sub- 
sequent articles in the Zamindar (daily 
edition) of the 19th, 20th and 21st No- 
vember 1918 that this security has been 
forfeited, together with the preas, under 
section 6 (a) and (b) of the Act. The appli- 
cant is Ghulam Qadir Khan, keeper of 
the press. 

It must be explained that. after returning 
to India on‘ the 38rd August 1918 the 
applicant’s nephew Zafar Ali Khan left 
again for England in September, and it 
is understood that he is still residing there. 
The three articles now in qnestion were 
admittedly written by Zafar Ali Khan who 
has accepted full responsibility for himself 
in a pamphlet before us besring date 10th 
February 1914, styled “The Indian Press 
Act,” which appears to have been circulated 
by him as an appeal to Members of the 
House of Commons. In this pamphlet 
Zafar Ali-Khan has given his own transla- 
tion of ‘the articles, for the most part 
fairly enough, and has challenged the 
right of Government to take .drastic moa- 
sures against the Zamendar in respect there- 
of. We note that in the concluding para- 
graph of this pamphlet he has represented 
himself as having no legal remedy in India. 

The order of Government specifies that 
the articles of the 19th and 20th November 
1918 are likely to bring into hatred and 
contempt the Government established by 
-law in British India, and to excite disaffec- 
tion towards the said Government, while 
as regards the article of the 21st November 
the allegation is that it is likely to bring 
into hatred and contempt the English sub- 
jects of His Majesty in British India. The 
grounds’ of the application before us chal- 
lenge these contentions on the meritas of the 
articles; allege as before that the Zamindar 
has acted in good faith and has in general 
“been conducted with propriety; assert that 
there aro certain technical objections (not 
pressed in argument) to the order of for- 
feiture; and lastly pray that the penalty is 
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in any case altogether excessive and should 
be reduced. It is impossible for us in con- 
sidering these three particular articles to 
shut our eyes altogether to all that has been 
said in our judgment on the connected Case 
No. 37.* Wo may readily admit that in 
the artielea now in question the language 
used by the writer is of a less violent and 
intemperate desaription, but after hearing 
the reply .of the learned Government 
Advocate we are satisfied thatthe whole 
tone of these articles also is of the nature 
ascribed to them by the Punjab Government. 
The first of these articles.has been written 
under the guise of a feeling for the Muham- 
madan religion. The second deals with a 
personal grievance regarding the refusal 
of the Prime Minister of England and the 
Secretary of State for India to grant an 
interview to Zafar Ali Khan and others, 
asked for by them as prominent members 
of what is styled “The All-India Muslim 
League.” The third article professes to call 
attention to certain unpleasant features in the 
social life of England and subsequently 
makes general comments on the English 
Press. I propose to deal very shortly with 
each of these articles. 

In the first, dated the 19th November, 
there-is a plausible representation that it 
is a great sin toexpreas distrust regarding 
the Government, but practically the whole 
of the article is taken up with suggestions 
that there is the gravest reason for distrust- 
ing the attitude of Government in certain 
matters of religion. It is further alleged 
that the Government in India has taken 
sides with the Hindu community as against 
the Musalmans, and itis insinuated that the 
latter community has been trampled upon 
by the Government with the deliberate 
object of setting class against class. If 
Irightly understand this article there is a 
forther insinuation that this attitude has 
been taken up by Government as a measure 
of repression of the Musalman community 
in consequence of what took place at Oawn- 
pore in August last. 

As regards the second article of the 
20th November we do not know very 
clearly the precise objects with which Mr. 
Zafar Ali Khan and two other members of 
the All-India Muslim League desired to 
approach the highest authorities in England. 

#[Boo 24 Ind, Cas. 878 —Ha.] re 
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So far as Counsel was able to enlighten 
us the League may consist of a thousand 
or perhaps more members, and it is under- 
stood that there were at the time certain 
differehces of opinion between this League 
and a branch constituted in England under 
the presidency of a very experienced and 
distinguished Muhammadan gentleman. The 
reply to the request made by Zafar Ali 
Khan and others for an interview was con- 
tained ina letter from the Secretary of 
Btate for India saying that after careful 
consideration it had been decided that no 
public advantage would accrue from the 
interview asked forin view of differences of 


opinion held by different sections of the’ 


Muhammadan community, and that - the 
request could not be acceded to. Taking 
this refusal as ita text the article proceeds 
to bewail the misfortune of subjects and the 
ill-fate of the country whose destinies have 
been placed in the hands of such indifferent 
authorities and vested in such self-willed 
Ministers. We have no reason for sup- 
posing that the League in question repre- 
sents anybody beyond its own members, but 
the article goes on to comment on the con- 
tempt shown for the feelings of seventy 
millions of Indian Musalmans; to lament 
that the reins of Government have fallen 
into the hands of persons who consider it a 
disgrace and beneath their dignity to listen 
to the representatives of the subjects of the 
British Crown; to make various comments 
indicating that th’s is all ofa piece with 
the errora into which the Local and Supreme 
Governments have fallen in India; and 
finally to urge that the reply given in 
England has rebuffed the whole Musalman 
community with hatred and contempt. 
We note that the words in italics have 
been judiciously omitted from the transla- 
tion of this article contained in Mr. Zafar Ali 
Khan’s pamphlet (page 16), but after refer- 
ring to the original we find that there is no 
mistake, the vernacular words used being 
nafrat wa Adgarat. 


The third, article of the 21st November 
has been represented as being merely an 
amusing account of the impressions of a new 
comer in a strange country; but I.find it 
diffcnlt to accept this explanation. The 
matters referred to in the social life of 
Hingland are pot those which woujd immedi- 
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ately strike a new comer, and in point of 
tact Zafar Ali Khan was not at the time 
making his first visit to England. He 
seems to have gone out of his way to draw, 
pointed attention to certain social conditions 
with a view to emphaajsing his contention, 
that a country where such institutions existed 
is not fit to have the control of Government 
in India. It is unnecessary to draw more 
pointed attention to the passages in ques- 

tion, which include an-allegation that Eng- 
land has become largely poisoned by a 
particular class of disease. The remainder 
of this article being taken up with’ discusa~ 
sion of the English Press is perhaps of leas’ 
importance, but the contention is that the 
Presa has been taught to follow the principle 
that India is the meanest part of the depen- 
dencies of England and to pasaran only 
by suppressing ita voice. 


The explanation given by Counsel of these 
articles is that the first was bona fide 
intended to facilitate a settlement of differ- 
ences between the Hindu and Musalman 
communities on the basis of compromise; 
that the second was intended to work up 
an agitation in India with «a. view. to. re~ 
cognition of Zafar Ali Khan,and his asso- 
cintes in England in order that a number 
of telegrams should be sent to the Secretary 
of State from every part of the country’ 
to the effect that refusal to grant an inter- 
view to members of the (so called) Muham- 
madan deputation had injured the feelings 
of seventy million Musalmans and could not 
be viewed with petience and forbearance; 
and that the third was simply an amusing 
article intended to improve the circulation 
of the: Zamindar newspaper. It is admitted 
that the language used was exaggerated 
and sometimes very highly coloured, but 
it is urged that all journalists must ex- 
aggerate if they are to have any affect, and- 
that reasonable allowance should be made 
for what is described as bad judgment and 
bad taste. I think it is impossible to accept 
these explanations as sufficient. The result 
of writings such as those in question in’ 
vernacular newspapers in Indias is not to 
allay excitement but to stir np fresh trouble. 
It is difficult to believe that the Editor 
was not perfectly well aware of this and 
that he has not recklessly’ published wildly’ 
written articles: of the “kind with that” 


584 
GHULAM QADIR KHAN ©. EMPEROR, 


intention, but we are not really concerned 
with his 
us is whether Government is fairly entitled 
to take exception to writing of the kind 
in view of the results which are likely 
to follow in India from violent agitation 
in the Vernacular Press. It appears to me 
impossible to say that the Local Government, 
with which the responsibility rests for 
determining how far real danger arises from 
articles of the kind, has acted wrongly in 
taking these articles asa ground for again 
` issuing orders of forfeiture. As in the oon- 
nected case expressions of loyalty used by 
the Zamtndar in previous issues of the paper 
are not really relevant as an excuse, but 
it will be noticed that the greater part of the 
extracts published in the supplementary paper 
book deal with articles of much earlier date, 
and that the gravity of the charge against the 
paper rests in the fact that in spite of warn- 
ings its tone has been becoming gradually 
more and more violent and objectionable. lt 
follows that, in my opinion, and I believe it 
is ahared by my learned colleagues, the pre- 
sent order of forfeiture is not one which the 
Ohief Oourt should set aside under section 
19 of the Act. 


The only other point to be noticed is 
what may bè called the appoal ad misericor- 
diam. It is contended that section 19 gives 
the Chjef Court authority to determine whe- 
ther the order of forfeiture is excessive or 
not, and to reduce it at discretion. We are 
not aware that this contention has ever 
been raised before or discussed by the High 
Courts, and the learned Government Adyo- 
cate has argued that it cannot be supported 
by tho terms of section 19 of the Act. We 
think that this contention of the Government 
Advocate is correct. The terms of section 
19 are very explicit and it is notin our 
power to read into them anything more 
than the Act says. We have no jurisdiction 
to deal with this application as if we weru 
a Criminal Oourt af Revision considering 
the nature ofa serttence. We are by an 
Act given certain extraordinary powers of 
interference, but these powers are strictly 
limited. We are authorised by Statute to 
set aside an order of forfeiture but not to 
make any other change. “In this construc- 
tion of our powersit is not open to us, 
even if we should desire to do so, to do 
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anything more than either reject the applica- 
tion or set aside the order of forfeiture as a 
whole. We can make no discrimination 
between the forfeiture of security and the 
additional forfeiture of the Press which is 
permitted by the terms of section 6. Under 
these circumstances it is no part of our 
duty to oonsider whether the pecuniary 
penalty involyed in the orders of forfeiture 
is or ig not excessive, and we decline to 
express any opinion upon the point. The 
conclusion at which I have arrived is that 
the Chief Oourt should notset aside tho 
order of forfeiture as a whole and that this 
application should be dismissed. I would 


“make no order as to costs. 


Jounstone, J.—After reading the above 
judgment I find myself in entire agreement 
with it. In my opinion the facta fnlly 
justify the forfeitures and I agree that 
this Court has no power to reduce, even if 
it wished to do so, the extent of the for- 
feitures. 

Rarrigay, JI: agree with the Chief 
Judge, and accept his judgment in ita en- 
tirety. There are, however, one or two 
remarks which I would like toadd. The 
Chief Judge has stated that wearo not 
here concerned with the intentions or motives 
of the writer of the articles under review 
and that we have merely to look to the 
resulta likely to ensue from the publication 
of those articles. I quite agree, but as Mr. 
Fasxl-i-Hussain, applicant’s Counsel, laid 
great stress upon his client’s loyalty to the 
Emperor and to the British Government 
of India, I think it right to add, in order 
to avoid any misapprehonsion on this point, 
that the learned Counsel failed to satisfy 
me that, despite his misguided methods 
and unfortunate use of strong language, the 
real intention of the writer of those articles 
was to act the part ofa candid but honest 
friend of Buitish rule in this country. Ex- 
planation IL of section 4 of the Indian 
Press Act, 1910, expressly provides that 

“Comments expressing disapproval of the 
measures of the Government .... with a 
view to obtain their alteration by lawful 
means, or of the administrative or other 
action of the Government . or of the 
administration of justice in British India 
without oxciting or attempting, to excite 
hatred, contempt or disaffection do not 
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coms within the scope of clause (c)” and no 
objection can, or should, be taken to criticism 
of Governnient’s measures or actions, if 
such criticism is coushed in proper language 
and cannot reasonably be constrned as 
likely to excite hatred, contempt or disaffec- 
tion. But Explanation IT cannot, and was 
not intended to, covor cases where the 
obvious intention of the “words, signs or 
visible representation” (to use the phraseo- 
logy of section 4 of the Act) is to embittor 
one class of His Majesty’s subjects against 
tho Government. I have no desire to ad- 
vertise the articles under impeachment by 
quoting largely from them and I, therefore, 
refrain from setting out extracts tn extenso. 
But whon the writer of the articles, “Sacrifics 
tn Ajudhia” and “A Political Blunder,” tolls 
his Muhammadan readers that “Hindua are 
being patted on the back while Muham- 
madans sro boing deprived by force of 
their legitimate righta;” that Government, 
when appealed to, refuses to intervenc and 
itaelf ‘tramples’ upon those rights: that 
tho Secretary of State for India “does not 
caro one bit fortho feelings of seven crores 
of Indian Musalmans;” that “tho reins 
of the Government of Great Britain have 
fallon into the hands of persons who con- 
sider it a disgrace and beneath their 
dignity to talk and listen to the represen- 
tetives of the subjects of the Crown,” and 
that “tho Lioutenant-Governor” (of the 
United Provinces of Agra and Ondh) “and 
the Governor-Gonoral have fallen into the 
same mistake,” I find it difficult to follow 
the argument that the writer was express- 
ing his views, possibly in “bad taste” and 
admittedly with unjustifiable hyperbole, 
but yet as an honest and loyal subject, who 
had no ulterior motives and whose sole 
object was to raise subscriptions or to 
obtain memorials to the Scoretary of State. 
Tf language means anything, and if a 
writer's intentions are to be gathered from 
the words used by him in his articles and 
not from protestations of loyalty previously 
or subsequently made by him, the intention 
of the author of the articles to which I have 
referred, must clearly have been to excite 
rescnotment on the part of Indian Muham- 
madans against a Govornment which he re- 
presents as doliborately trampling upon their 
rights in order to ingratiate Hindus, and 
through its responsible members treating 
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the Muhammadan community and its repre- 
aontatives “with hatred and ¢ontempt, 
(nafrat wa hiqarut). 

Application dismissed 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIMINAL APPRAL NO, 61 ov 1913. 
Angust 8, 1913. 
Presont:—Mr. Pratt, J. C., and 
Mr. Hayward, A. J. O. 
ISARSING SAWANSING— APPHLLAKT 
versus 
EMPEROR. 

Circumotential evidence—No explanation offered— 
Presumption. 

Where a prima facie case has boon made ont against 
an accused the force of suspioions circumstances 18 
augmented if he does not attompt to orplain them. 


Appeal from the decision of the Sessions 
Judge, Hyderabad. f 

Mr. Hirdaram Mewaram, for the Appel- 
lant. 

Tho Prblic Prosecutor for Sind, for the 
Crown. 

JUDGMENT.—The deceased Anandsing 
was a landowner and shop-keeper of the 
village of Kachelo. His dissolute habits 
had made him many enemies and there was 
a faction in his village that waa opposed to 
him and had opened a rival shop. . 

On the 18th October tho deceased went 
to Hyderabad. On the 17th his partner 
Chunan heard vague rumours thet he had 
been murdered. Hia brother Santasing, 
therefore, was sent to meet the train that 
arrived from Hyderabad that day. As ` 
he did not arrive Ohunan went to the 
station in order to go to Hydorabad 
and make inquiries there. The Station 
Master, however, told him that the deceased 
had arrived on tho 16th and had alighted 
from the train with tho accused Inarsing. 
This news alarmed Santasing who at once 
went to Digri and gave information to the 
Mukhtyaorkar at sunset and to the Police 
at 9 p.m. of the 17th. The Mukhtyarkar 
and Police roturned to Kachelo station 
at midnight of the 17th and received 
information from the Station Master, the 
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pointman and the waterman of the station. 
"In consequence of thia information they, the 
next morning, followed up tracks which were 
one of English and the other of Panjabi shoes 
along 5 path which is a short cut from the 
station to the village. While tracking, the 
Police received further information from 
Kishno Bhil, and the Mukhtyarkar who was 
following the Police received similar inform- 
ation from Ssindad and Vali, two Mahome- 
dan cultivators whose fields were crossed by 
the path. The tracks led across the dry 
bed of an old canal to 25 paces of a spot 
in block 140 where blood and hair were 
found. 


This spot was evidently the scene of the 
murder. There was a covered place in the 
cotton crop close by where the corpse had 
boen concealed. There were other footprints 
to the west of this place of men who had 
bound their feet with cloth and in that 
direction was found in the bed of the canal 
a pit containing hot ashes aud charred 
bones. Among the ashes were found gold 
studs and the metal parts of a walking 
stick Which were identified as Anandsing’s. 

There is, therefore, no doubt that Anandsing 
` was m in block 140 on his way 
home from the Station on the 16th 
and that hia corpse was burnt probably on 
the night of the 16th in the bed of the 
canal. 

The boldness with which the crime. was 
committed shows that there were several 
murderers and that probably most of the 
faction opposed to Anandsing in the village 
were cognizant of it. In this _sppeal, 
however, we are only concerned with the 
accused Isarsing. a. | 

There is some discrepancy in the evidence 
ofthe tracker as to the distance from the 
scene of the murder at which the tracks were 
no longer discernible. All the witnesses are, 
however, agreed that they crossed the canal 
bed which is 700 yards from block 140, so 
that even on the estimate most favourable 


to the accused the tracks led straight to the: 


scone of the murder and to within 700 yards 
of it. h 

The deceased was wearing English shoes 
which were noticed by a fellow-traveller, 
Maluksing. The trails were certainly those 
of the deceased and the accused for they 


were spen together on the near side of the 
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canal bed by Saindad and Vali and on the 
far side by Kishno Bhil. There is not 
the smallest reason for disbelieving these 
witnesses who came forward inthe most 
natural manner as soon as they saw the 
tracking party. The evidence of the Station 
staff is also, we are convinced, true. The 
testimony of the waterman, Chato, id very 
significant. He was standing in the verandah 
of the Station and he heard the accused 
suggest to Anandsing.thnt he should go by 
the short cut. It was this witness who 
showed the Police the next morning the 
direction in which he saw them go after leay- 
ing the Station. 


The other footprints have not been gatis- 
factorily identified as those of Isarsing, nor 
is it safe to rely on the evidence of two 
witnesses Amarsing and Nabibux who say 
they saw the socused in the vicinity of the 
pit—for they came forward so late with their 
stories that they may have invented their 
evidence to supplement the facta already 
discovered. The accused was sent for on 
the 18th by the Police and he came without 
his shoes and had a wound on his shoulder. 
No shoes could be found in his house. Asr 
to the wound on his shoulder he says he 
got it ata fight at Chunan’s shop on the 
14th. Such a fight did take place, for 
Chunan made a complaint on the 15th at 
Digri against the seven persons including | 
the accused who raided his shop. But the 
accused did not get the wound in that fight 
for he too made a complaint on the 15th and 
in that complaint he does not mention this 
wound. The accused falsely denies that he 
was with Anandsing on the 16th, but he 
gives no account of his movements on that 
day. He sayshe went to Digri on the 
15th to make his counter-complaint, but that 
also is false, for his complaint was posted at 
Digri. It is urged on behalf of the accused 
that he owes no duty tothe prosecution and 
is under no liability to give any explanation. 
If no prima facte case had been made aguinst 
the accused it is open to the accused to rely 
safely on the presumption of innocence or on 
the infirmity of the evidence for the progecu- 
tion. But when a prima facts case is made 
out and the presumption of innocence is 
displaced, then as said by Willa Judge in 
his work on Circumstantial Evidence at 
page 97, “the force of suspicibus circum- 
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atances is augmented whenever the party 
attempts no explanation of facts which he 
may reasonably be presumed tobe able and 
interested to explain.” 

The evidence against the acoused is that 
he alighted at Kachelo Station with the 
deceased; that he induced him to take a 
path which led to the place where he was 
murdered; that he accompanied him-along 
that path to atleast afew hundred yarda of 
the scene of the murder; that the next day 
he had made away with his shoes and had a 
suspicions wound on his shoulder, . The 
accused gives no explanation of his move- 
ments on the day of the murder, falsely 
denies that he was in the company of the 
deceased and gives a false explanation of the 
wound on his shoulder. 

On these facts the Sessions’ Judge and 
both the Assessors came to the conclusion 
that he was privy to the murder and we 
think that that was the only conclusion to 
which they could come. 

Various motives have been suggested for 
the accused joining in the murder; but it is 
not necessary to discuss these for the accused 
was among the persons who attacked 
Chunan’s shop on the 14th and he must, 
therefore, be one of the faction hostile to 
the deceased. We think that the murder 
was planned by many persons of that faction 
and that the accused decoyed the deceased 
into the ambush where hia murderers were 
lying in wait for him. 

We confirm the conviction and sentence 
and dismias this appeal. 

Appeal dismissed. 


PUNJAB OHIEF OOURT. 
ORLMIHAT, Rayisios Paticion No. 1594 
ov 1918. 

January 24. 1914. 

Present:—Mr. Justice Johnstone. _ 
PATHANA AND anoTHaR—Jonylors — 
PBTITIONRRS 
versus 


EMPEROR—Prosacororn—RusPonDsgsr. 
_Mvidence Ach (I of 1872), s 20—Evidence 
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joint discovery made by several persons, tohether 
sufficient—Thaft—E vidence —Trachs compared several 
days after occu) rence. 

Where more than one accused porson in custody of 
the Police point ont this or produoo that jointly, it is 
usually imposmble to bo sure whioh of thom really 
does the pointing out or the production and which 
simply follows the others. Such an evidence of joint 
discovery dannot sustain a conviction. 

fuxzammal v. Emperor, 3 Ind. Oas. 622; 8 P. W. R. 
1909 Or. followed. 

-Track evidence is hardly of any valuo when the 
comparison has been made eight or nine days after 
the affairs 

Petition, under section 439 of the Oriminal 
Procedure Code, for revision of the arder of 
the Sessions Judge, Shahpur Division, dated 
the 27th August 1913, modifying that of the 
Magistrate, lst class, Sargodha, convicting 
the petitioners. 

Mr. Nand Lal, for the Petitioners. 

JUDGMENT.—In this case three persons, 
Pathane, Walli and Mahla, have been con- 
victed under section 379, Indian Penal 
Code, of theft of cattle. 

The story for the prosecution was that 
three builocks belonging to Sidhu and Murad 
went amissing, that the tracks wero fallowed 
of three thieves, that further on the fracks 
of only one thief remained, that whena 
certain well was reached Pathana accused 
was found sleeping there; that he first 
denied all knowledge of the affair but 
afterwards said that he would restore the 
animals; and that they were restored by 
all three. accused. The Magistrate found 
the accnsed guilty, and sentenced Mrhla to 
whipping and the other two, each, to two 
yoars’ rigorous imprisonment, including three 
montha’ solitary confinement. 

The learned Sessions Judge, when the 
case came before him on appeal, reduced the 
sentences of Walli and Pathana to one year’s 
rigorous imprisonment, including one month’s 
solitary confinement. 

They come up here on the revisian side 
and I have now seen the important part of 
the record. and have arrived at the ocon- 
clusion that the offence is not proved 
according to law. In the first place, I wish 
to draw attention to the ruling quoted as 
Muzsammal vy. Empsror (1) in whioh it is 
pointed out, not for the first time: that 
when more than one accused person in 
custody of the Police point ont this or 


f 
(1) 8 Ind. Ons, 622, 8 P. W. R. 1900 Or. 
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produce that jointly, it is nsually impossible 
to be sure which of them really does the 
pointing out or the production, and which 
simply follows the other. In the present 
case the remarks made apply with even 
greater force than they did there. Pathana 
es already stated was alone discovered at 
the aforesaid well to which the tracks led. 
The three accused are all related to each 
other, and even if it is true that they 
paid that they would produce the animals 
afd that they did produce them, how is it 
possible to say which of them was the 

thief and which simply a friend who hap- 
pened to know where the animals had been 
put P Indeed, it is possible that Pathana, 
Mahla and Walli were not thieves at all; their 
only connection with the affair may. have 
been that they knew where the animals were, 
and considering that the animals were 
certainly taken to the well where Pathana 
was at the time, there is nothing strained 
in the suggestion that he simply may have 
known where the real thief had taken the 
animals to. 

Thp actual evidence of the production 
ofthe animals is peculiar. It is apparently 
stated in the stmms that among others three 
highly respectable Sayads of Johania village 
were present at the production, but it 
appears now that they were not present. 
No doubt they say the bullocks were returned, 
but no body denies that, and the only 
independent evidence taken by the Magis- 
trate as to the actual production of the 
beasts is the evidence of Rustam and Khan 
Muhammad. Rustam says without going 
into any detail that the acoused persons 
produded the animals, while Khan Muham- 
mad says Pathana in my presence said that 
he would “produce the animals and then 
1 went away.” It is all very well to give 
a list of eight persons in the simnis in whose 
presence the bullocks were ssid to have 
been produced, but we are only concerned 
with the evidence actually taken in Court; 
and in my opinion, in view of the Chief 
Court ruling quéted above, and in view 
of the scanty nature of the evidence given 
by Khan Muhammed and Rustam it is 
impoasible to say with any certainty whether 
the circumstances of the production 
of the animals are such as to lead to a 
firm conviction that these three accused are 


thieves. 
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No doubt the learned Magistrate saya that 
the tracks of the three thieves were com- 
pered, but the record shows that the com- 
parison made eight or nine daysafter theaffair, 
and it is more than doubtfnl whether the 
comparison made after such a lapse of 
time is of any value whatever. It seems 
quite clear in this case that Pathana only 
agreed to help to recover the animals after he 
was threatened with being handed over to 
the Police, and this circumstance adds to the 
difficulty of holding that his guilt is proved, 
for one can easily imagine that a man with 
such a threat hanging over his head and 
perhaps kndwing something about the 
disposal of the animals should, in order to 
save himself from further molestation, have 
agreed to help the Police. These persons 
may be guilty of course, but I do not think it 
is safe to convict thom on such evidence as 
we have on the record. 

For these reasons I allow the revision 
and acquit Pathana and Walli the peti- 
tionérs. 

A Revision accepted. 


LOWER BURMA CHIEF COURT. 
Criar Raviston No. 84B or 1914. 
May 25, 1914. 
‘Present:—Mr. Jastios Twomey. 
MG. THA ZAN AND axoTHeR—ApPBLLANTS 


versus 
MG. BA GALE alas MG. BU—Raspoypanr. 
Oriminal Procedura Code (Act Y of 1808), s». 146 
(2), 485 (8)—Junsdichon—Ultra vires order— 

Criminal Revision—-Powesr of Ohsaf Court. 

A Sub-Divisional Magistrate attached certain lands 
and appointed s Receiver under section 148 (2), 
Oriminel Procedure Code, till a competent Civil Court 
would determine the rights of the parties, but refused 
to make over the possession to the successful party 
when the District Court determined the rights of the 
contesting parties on the ground that the losing 
party was going to appeal to the Ohisf Oourt: 

Held, that the Sub-Divisional Magistrate’s order 
was clearly without jurisdiction, as a ie ara ge 
ceases to have authority to retain ths property after 
a competent Oivil Oourt determines the mghts of the 


parties 

The Ohief Court has power to annul such orders 
in revision under section 485 (3), Oriminal Procedure 
Code, . 


VoL XXIVÌ 
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Appeal against an order of the Sub- 
Divisional Magistrate of Nyaunglebin, dated 
the 10th February 1914, passed in .Criminal 
Miscellancous No. 60 of 1913. 

Mr. Palt, for the Appellants. 

Mr. Hla Baw, for the Respondents. 

ORDER.——-The Sub-Divisional Magistrate 
attached the Jands—some 800 acres—in 
this case until a competent Oourt should 
determine the rights of the parties. 


À receiver was appointed under section ` 


146(2), Oriminal Procedure Code. The 
respondent Mg. Ba Gale’s claim to passession 
was based on an alleged agreement to sell 
the lands to him for Re. 15,000. He brought 
a suit in the District Court claiming specific 
performance òf the alleged agreement and 
the District Court has dismissed the suit. 
The only other claimants are the applicants, 
Tha Zan and Tun Myin, who admittedly 
bought the lands from the former owner. 
When the District Court had passed orders 
dismissing Ba Gale’s suit Tha Zan and Tun 
Myin applied to Sub-Divisional Magis- 
trate for possession, The Sub-Divisionsl 
Magistrate refused on the ground that 
Ba Galo was appealing to the Chief Conart. 
This-is not a valid reason at all. The dispute 
having been determined by a competent. Court 
the Sub-Divisional Magistrate has no option 
but to give possession in pursuance of that 
determination. 

It is urged that this Oourt has no power 
to grant the present application in revision 
because A RA under Chapter XIL Code 
of Oriminal Procedure, are not subject to 
revision under section 435 (3). 

But this is clearly a case in which the 
Sub-Divisional Magistrate’s order is passed 
without jurisdiction. Once the Oivil 
Oourt has determined the right of the 
perties the Magistrate ceases to have 
any authority to retain control of the 
property. J think it is within the power of 
this Court to annul a Magistrate’s order 
which is on the face of it slira vires. The 
Sub-Divisional Magistrate's order of 10th 
February 1914 is set aside, and it is ordered 
that the lands which were attached by the 
Sub-Divisional Magisira:e shall be -made 
over to the applicants. 

Order set asida. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIMINAL Appaat No. 70 or 1913. 
‘ August 28,.1913. 
Present:—Mr. Hayward, J. O., and 
` Mr. Boyd, A. J. 0. 
= EMPEROR 


COT EUs 
RAHIM KHAN wald ARZEH— . 
APPELLANT, 

Penal Code (Act XLV of 1860), +. 300, Fe. I—Sus. 
picion of unchastity af sister—Grave and sudden provo- 
oation— Custom—Baluch custom of killing for wnohas- 
tity, fores of. 

Not far from his house the accused met his sister 
travelling with a stranger. He took no immediate action 
bat quietly brought them home and sk down and 
talked with them, and after satisfying himself oe 
there were to his mind grounds for suspecting 
of misbehaviour with one an , ho Pa paes ag; toll 
Ms them and Killed both of them on the spot with 


Held, that the mere suspicion could not amount to 

ve provocation within the meaning of Indian Penal 

Bodo and that in tho circumstanoes of sls case tho 
provocation was not sudden. 

Held, further, that the so-called Baluch custom of 
justifying murder on mere icion could. not be 
taken into consideration in mitigation of punishment. 

Appeal from the judgment of the Sessions 
Jadge, Sukkur. 

Mr. Nshalchand T. Vasirani; for the Appel- 
lant. 


The Public Prosecutor’ for Sind, for the 
Crown. 


JUDGMENT .—This is an appeal against 
the convictions of the accused Rahim Khan 
of double murder by the Sessions Judge, 
Sukkur. The caso also comes before uy 
for confirmation of the sentences of death 
under section 374, Criminal Procedure Code. 

The learned Pleader for the appellant has 
laid the facta of the case before us and hag 
not disputed them. They have also been 
admitted by the accused in his memorandum 
of appeal. They have, been clearly ‘and 
concisely set forth in the jndgment of the 
learned Seasions Judge; The only question 
raised before us is whether these facta 
disclose grave and sudden provocation within 
the meaning of exception I to section 300 of 
the Indian Penal Code. 

The facts briefly are that the accused met 
his sister travelling towards his house with 
a stranger some 30 miles or so away from 
her husband’s house. The accused came 
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home with them and sat down and conversed 
with them, but finding that their answers, 
to his mind, were unsatisfactory, and that 
they were not followed by the husband, he 
suspected them of misbehaviour with one 
another and, without further warning, rose 
and killed both of them on the spot with his 
hatchet. It has been urged, on his behalf, 
that the circumstances were such as to raiso 
grave suspicion against the deceased aister 
and the stranger, such as to justify the 
accused in taking their lives then and there 
according to what is called Baluch custom. 
It has been urged that this grave suspicion 
amounted to grave provocation, and sudden 
provocation, within the meaning of the 
Indian Penal Code. But'thiacase has not 
to be decided according to any so-called 
Baluch custom and we have no hesitation 
in saying that mere suspicion in the case 
ofa sister more especially when, as here, the 
suspicion was by no means clearly justified, 
does not amount to grave provocation within 
the meaning of the Indian Penal Code. We 
are equally clear that in the circumstances 
of this particular case the provocation was 
not sudden. The accused met the sister and 
the stranger not far from his house. He 
took no immediate action, but quietly brought 
them homeand sat down and talked with 
them, and, after satisfying himself thas 
there were, to his mind, grounds for suspi- 
cion, deliberately fell upon them. We find 
no indication that the provocation was 
sudden within the meaning: of the Indian 
Penal Code. We hold, therefore, that, the 
faeta of this case do not disclose either grave 
or sudden provocation within the meaning 
of exceptidn I, section 300, Indian Penal 
Code. 

We have finally been urged to take into 
consideration the so-called Baluch custom 
in mitigation of punishment. But we do 
not feel justified in doing so. It is a bad 
custom and requires to be suppressed by 
deterrent sentences. We agree with both 
the Assessors and , the learned Sessions 
Judge that the mufders were brutal murders 
and, accordingly, dismiss the appeal and 
confirm the convictions and sentences of 
death under sevtion 302, Indian Penal Code. _ 
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/ 
OUDH JUDICIAL COMMISSIONERS 
COURT. 

CRIMINAL APPLICATION No. 214 or 19138. 
January 29, 1914, 

Present:—Mr. Lindsay, J.C.” . 
KERRI MATL—Aocousap—AppLioant 
versus 

EMPEROR—CONPLAINANT— RESPONDENT. 

Oonfoesion made before prosecution witnesses out ‘of 
Court and not recorded by Magistrate, weight of —Porai 
Code (Act XLF of 1860), 5. 218—Pay-shosts drawn upin 
Railway Offices, whether a “record’—Accused sentonced 
by Magistrate under two offen one of which was 
eaclusively triable by Court of Seesions—Sentenoe under 
each offence not specified—Objection as to irregulan ity 
and want of jurisdiction verbally taken for first 
time bafore High Oourt—Apportionment of aggregate 
sentence—Conviction and sentence, setirng aside of. 

There is nothing in law to prevent a Court acting 
upon extra-judicial oconfeasions made by the 
prisoner to prosecution witnesses out of Oourt and 
not recorded by a te Buch confessions may 
be, thongh cautiously, considered by the Court. 

A pey-shect drawn up in a Railway QOfflce and 
setting out certain sums as due by the Raflway to 
certain coolies described as working in a spectal gang, 
is a record within the meaning of section 218, India 
Penal Code, if 

Where a person was 0 before a Magistrate 


- of two offences, one of which was exclusively triable 


by a Court of Sessions, and the M te awarded 
ut 


taken for the first time before it, apportioned- the 
sentence between the two ‘offences and set aside the 
conviction and sentence in t ‘of the offence 
exclusively triable by-a Court of Sessions. 


Application against the order of the 
Sessions Judge, Lucknow, dated 8rd Decem- 
ber 1913, upholding that of the City Magiat- 
rate, Lucknow, dated 21st October 1918. 


Mr. R. F. Bahadwrji, for the Applicant. 


The Government Pleader and Mr. St. G. H. 
8. Jackson, for the Crown. 


JUDGMENT.—This isan application for 
revision of an order of the Seasions Judge of 
Lucknow dismissing the appeal oftheapplicant, 
Kæri Mal. Kesri Mal was formerly a Head 
Olerk in the Signal Enginoer’a Office in the 
Oudhand Rohilkhund Railway. He was canvic- 
ted in the Court of the City Magistrate an two 
charges, one under section 218 of the. Penal 
Code and the other under section 420. The 
Magistrate sentenced him to 18 months’ 
rigorous imprisonment, but did not specify 
in his judgment what sentence he awarded 
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under each section respectively. The facts 
are that at the end of October 1912 the 
accused draw up a pay-sheot satting out that 
certain sums were due by the Railway to nine 
coolies, who were described as working in a 
special gang. After this pay-sheet had been 
drawn up, it is proved that the prisoner went 
to the disbursing officer and on two occasions 
got payments made to five of the men whose 
names appeared in the sheet. These pay- 
“ments amounted to Rs. 50 odd. As there 
, was some delay in settling tho account of the 
other four coolies whose names appeared in 


the list, suspicion began to be entertained that- 


the pay-list put forward by the accused was 
a bogus one and it is proved that on being 
‘taxed by the Head Pay Olerk Debendro Nath 
-Banerji, in whose presence the five coolies had 
actually been paid, the prisoner admitted that 
he had made a mistake and asked the Head 
Clerk tosave him from punishment. The 
Head Clerk reported the matter to his 
superior officers. The prisoner was called in 
-before Mr. Rose, the Signal Engineer, and 
Mr. Wood, the Deputy Examiner of Accounts. 
Both these witnesses have stated that on 
‘being charged with having framed a bogus 
pay-sheet- and procured the payments of 
money to persons who were never engaged 
as coolies the prisoner confeased that he had 
_madea mistake and asked to bedealt with 
.departmentally. This request of bis was 
refused. The matter was put into the hands 
-of the Police, but by the time the Police officer 
-arrived at the Railway Office the accused had 
absconded. He was arrested many months 
afterwards in the estate of Ratlam. It has been 
-argued in revision here thatthere is no sufficient 
-evidence upon which the applicant could have 
been convicted on the charges named. The 
second ground in the application for revision 
States that there was nothing to show that 
‘the applicant knew the muster-roll wasa 
‘bogus one. In this connection it is necessary 
toexplain that when pay-sheets are prepared 
in the Railway office they are .accompanied 
bya muster-roll of the parsons to whom 
payments are to be made. It is admitted that 
no muster-wbll corresponding tothe pay-sheet 
which forms the subject of these charges 
“was produced in Court. But the case for the 
‘prosecution was that there never was any 
such muster-roll in existense. [am unable 
to hold in the applicant’s favour that there 
is nothing 6n the record to show that h 
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knew that the muster-roll was n bogus one. 
As I have already said itis not at oll. The 
matter seems to me to ba concluded by the 
statemonts made by the accused himself at the 
time when he was taxed with having commit- 
ted this fraud. He stated that there was no 
muster-roll in existence and that the men 
to whom he caused payments to be made had 
been called in by him outof the street. 
There is also plenty of evidence on the record 


_ to show that there could not haye been work- 


ing at this time any such gang of coolies as 
was described in the pay-sheet put forward 
by tne prisoner. 

Avother point taken in revision is that the 
Courts below have erred in attaching great 
weight to extra-judicial confessions made by 
the prisoner. Thereis nothing in law to 
prevent the Courts acting upon confessions 
made ont of Court and which have not been 
recorded by a Magistrate; so that it cannot 
be said that either of the Oourta below has 
committed any error of law in considering 
these statements. It may be, as argued by 
the learned Counsel for the applicant, that 
statements of this kind ought to be dealt 
with cautiously, particularly in cases in 
which there is no’ record of what- was said 
by the prisoner. However there can, I think, 


_be no reason for supposing that any of the 


witnesses who have deposed to the inoriminate 
ing statements made by the prisoner have 
made any mistake in the matter. No doubt 
the statements made before the City Magist- 
rate were made a considerable time after the 
confession is said to have been made. At the 
same time it is important to remember that 
Mr. Wood, one of the witnesses in the. case, 
made a statement in the City Magistrate’s 
Court about a month or two after the occur- 
rence in connection with extradition proceed- 
ings taken in order to procure the arrest of 
the prisoner in Ratlam. In his statement 
made before the City Magistrate in January 
1918, Mr. Wood stated distinctly that the 
prisoner had confeased that he had prepared 
a fraudulent bill. I am quite satisfied, there- 
fore, that the statements attributed “to the 
prisoner were actually made by him. There 
only remains to be noticed one point which 
was raised at the time of the arguments but 
which was not taken in the application 
for revision. It is stated indeed in this 
application that section 218 of the Indian 
Penal Code does not apply to the facts of the 
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caso. That of course is not correct, for 
undoubtedly the pay-sheet which the accused 
is proved to have prepared wana record 
within the meaning of section 218. But the 
fact escaped notice both in the Court of first 
instance and inthe lower Appellate Court 


that an offence under section 218 is only. 


triable by a Court of Sessions. It is quite 
clear that the City Magistrate had no jurisdio- 
tion to convict the prisoner of an offence 
under that section. There remains the ques- 
tion as to what is to be done with respect to 
the sentence passed upon the prisoner. I 
have already stated that the City Magistrate 
neglected to specify in his judgment the 
particular sentence awarded in respect of cach 
offence of which the accused waa couvicted. 
Had he done so I might have set aside the 
conviction andthe sentence on the charge 
under section 218 and maintained the con- 
yiction and sentence under nection 420. I 
may assume that the Magistrate intended 
the 18 monthe’ rigorous imprisonment which 
ho awardod to the prisoner to embrace some 
period of sentence for the offence under 
section 218. It is somewhat difficult for 
me to apportion a sentence between _ these 
two offences, but I may perliaps take it that 
the Magistrate intended to award six months 
rigorous imprisonment for the offence under 
section 218 and twolve monthw’ rigorous 
imprisonment for the offence under section 
420. Making this assumption I think my 
proper course is to reverse the conviction and 
sentence undor section 218 and to declaro the 
applicant convicted of an offence under section 
-420 ofthe Indian Penal Codo for which he 
has been sentenced to twelve months’ rigorous 
imprisonment. The applicant will serve out 
the unexpired portion of this latter sentence. 
4 Application rejected. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 

URIMINAL Raviston Apprications Nos. 114 

AND 115 or 1913. 
September 9, 1913. 
Present:—Mr. Hayward, J. C., and 
- Mr Boyd, A. J.C. ` 
GHANUMAL NAWALMAL—ApvELLANT 
~ versus 
EMPEROR. 

Oruninal Procedure Code (Act F af 1898), 5. 250— 
O:der of acquittal—Order of compensation—Continua- 
tron of procesd nga, 

An order as to compensation under section 280, 
Oriminal Procedure Code, is not invalid if it is not pro- 
nounoed in the same breath asthe ordor of eoquittal, 
that jato say, if it is written a few minutes or ovon, for 
good and sufficient canso, a few days later, provided it 
is substantially n continuation of: the order of ac- 
quittal and part of the samo proocedings. 

Safdar Husain, Ine, 254.815, Ram Singh v, Hathura, 
14 Ind. Cas 590, 9 A L. J. 806; 18 Or. L J. 247; 84 
A 354, Hare Tents v Satioh Roy, 9 Ind. Cas. 45; 18 O. 
L. J. 425; 38 O. 302 and Emperor v. Jetho, 28 L. R. 
14 Or.; 10 Or. L. J. 220, referred to. 

Emperor v. Punamchard Hirachand, 8 Bom L. R. 
847; 4 Or. L. J 423, followed. 

- Where a Magistrate in his orders of acquittal ex- 
presaly said that he closed thoso orders subject to 
further orders as to componaation after recording and 
considering the objections of the person liable to pay 
ihe compensation who was then absent, and the orders 
for compensation were accordingly passed on the 
adjourned hearing: 

eld, that the orders wero substantially a continuation 
of the orders of acquittal and part of the same pro- 


ooedings and valid in law. 

Applications for tho revision of the orders 
of Magistrate. First Class, Hyderabad, 
directing the complainant to pay componsation 
for vexatious and frivolous complaints. _ , 

Mr. Lalchand Hasomal, for the Applicant. 

The Public Prosecutor for Sind, for the Crown, 


JUDGMENT. 

Harwarp. J. O.—Tho applicant seeks re- 
vision of two orders of the firat class 
Magistrate, Hyderabad, directing him to 
pey compensation for having brought two 
frivolous and veratious accusations under 
“section 250, ‘Criminal Procadure Code. 

“The applicant was absent owing to al- 
leged illness on the 14th Junə 1918 when 
the cases came to a conclusion and the 
accused were acquitted. It was stated, 
however, in the onler of acquitial that the 
cases were clearly frivolous and vexatious 
and it was ordered that a notice should issue 
to the person responsible to show cause 


Vol XXIV ] 
GHANUNAL MAWALMAL 0. EMPEROR. 


why he should not be directed to pay com- 
pensation tothe accused. The notice came 
on for hearing on the 28th June 1918 
when objections were recorded and consider- 
ed, and final orders were passed directing 
payment of compensation to the accused 
who had already been acquitted. It has 
been urged before us on these facts that 
` the orders directing compensation were illegal 
because they were passed subsequéntly and 
did not form part of the orders of acquittal 
and that serious prejudico was thereby 
caused, because the Magistrate had already 


‘expressed his opinion that the cases were’ 


frivolous and vexatious before objections 
were recorded and considered and final 
orders as to compensation passed. 


We have been referred to the cases of 


Safdar Husain, Inre(1) Ram Singh v. Mathura 
(2) and Haru Tanti v. Satish Roy (8), which 


would certainly appear to support the argu-. 


ment that the orders of acquittal and com- 
pensation must be passed at the same pre- 
cise moment of time in-order that the lat- 
ter may be valid. It is, therefore, necessary 
to look carefully at the actual words of 
. the onactment, namely : PAE ade AA the 
. Magistrate .. 


tion. .was frivolous or vexátious, the 
Magistrate may..... by his order of...... 
acquittal direct..... compensation ... provid- 


ed that before making .. ..such direction the 
_Magistrate shall recorfl and consider any 
objection ”, which. are the material terms 
for present purposes of section 250, Criminal 
Procedure Code. Now 
that the intention of the Legislature in 
including the words “ by his order of atquit- 
tal” was not so much to secure that the 
Magistrate should pronounce the order of 
acquittal and compensation in one breath, 
as might be gupposed from the cases cited, 
as to make it clear that the order 
of compensation should be passed in the 
same proceedings and not in further in- 
dependent proceedings involving the recal- 


ling and re-eramination of witnesses and. 


in fact all the labours of a fresh trial. 
The Legislature was at the same time’ 
careful to safeguard the interests of the 


person liable to pay compensation by pres- 
3 25 A, 816. 
2) 14 Ind. Oas. 599; O A. L. J. 306; 18 Or. L. J. 247; 


84 A.854 
(3) 9 Ind. Uas, 45; 13 O. L. J. 426; 88 O. 902. 
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..j8 satisfied that the accusa-, 


it appears to me' 


oH 


oribing that the Magistrate, having come 
to the conclusion that-the accusation was 
frivolous and. vexations should nevertheless 
before proceeding to order compensation, 
record and oonsider any objections which 
it might be: possible’ to urge on- this aspect 
of the case’ by the person liable to pay 
the compensation. Ib does not,’ therefore, 
appear to me to be either reasonable or 
in accordance: with the expreased’ intention 
of the Legislature to hold. an` order as to 
compensation’ invalid if not” pronounced 
in the same breath as the order of acqnit- 
tal, that is to say, if it is written a few 
minutes or even for good and’ sufficient 
cause a few days later, provided it is sub- 
stantially a continuation of the order of 
aoquittal and part of the same proceedings. 
Here the Magistrate in his orders of acquit- 
tal expressly seid that he closed these orders 


subject to further orders as to compensation, 


the reason for postponing the further orders 
being the absence of the person liableto pay the 
compensationand the necessity of recarding and 
considering his objections. The final orders as 
to compensation were, therefore, substantially 
a continuation of the orders of acquittal and 
part of the same proceedings and valid 
law. These cases are distinguishable from 
the case of Emperor v: Jetho (4) in which 
no objections were recorded or considered. ` 
My conclusions are fortified by the re- 
marks of the learned Judges of the Bombay 
High Oourt in the case of Emperor v. Punam- 
chand Hirachand (5). Nor was the Magistrate 
in error in expressing- his opinion that the 
cases were false and frivolous before record- 
ing and considering objections. It is only 
when a Magistrate is satisfied that the case 
is false or frivolous that he ia authorised 
to record and consider the objections of 
tke person liable to pay compensation as 
expreasly stated in the section. Of course, 
his’ opinion is not a final one and is liable 
to modification on 8 cunsideration of the objec- 
tions recorded. The Magistrate has in fact 
to dispose of this as all other matters in 
8 judicial manner. 

It appears to me, therefore, that there has 
been no substantial irregularity in either of 
these cases, but on the contrary e sufficient 
compliance with the provisions af section 

{83 28. L B.14 Or, 10 Or L J. 229. 

6) 8 Bom. L. B. 847; 4 Or. L, J. 428, 
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250, Criminal Procedure Code. 
tion should, therefore, 
rejected. 

Born, A. J. O.—The learned Pleader for 
the applicant urges that. his oliant was 
wrongly prejudiced by the fact that the 
order of acquittal was made first and the order 
for compensation on a later day. The section 
does not say that the acquittal of the 
accused person shall be postponed until the 
question of the frivolity and vexationusness 
‘of the charge has been settled. Those 
questions are separate. It is true that in 
this case, when acquitting the accused, the 
Magistrate expressed his opinion that the 
charge was frivolous and. vexations. But 
it was open to him to change. his opinion 
later. No doubt, he would have done so 
if that had been right. The opinion of 
one Judge in the case of Ram Singh v. 
Mathura(2) wastraversed by the learned Judge 
in Emperor y. Punamchand Hirachand (5). In 
the latter case the order of aoquittal camo 
first and the order for compensation later. 
The result of following the Allahabad deci- 
sions would be that inany case suitable 
for the application of this section, the trial 
of the accused would have to be indefinitely 
protracted if the complainant either could 
not or would not appear on the day fixed 
for judgment. It cannot be supposed that 
the Legislature intended anything so unjust. 
I realjse that in this cage the order for 
compensation was made 14 days after the 
order of acquittal. But that is not neces- 
sarily irregular. What the section sayr 
is that the order of acquittal isa whole of 
which the order for compensation shall be 
part. It is obvious that one part may be 


The applica- 
in my opinion be 


and indeed must be mado after another ` 


. What matter whether it, be one 
minute later or 14 days Inter, provided that 
no one is prejudiced P Complainant is not 
prejudiced by tho acquittal ; for that only 
shows that the accused is not proved to be 
guilty. The aoquittal order, even if it 
contains severe remarks, still does not 
show that the Court has definitely deter- 
mined to fine the complainant. The gist 
of the matter is that the complainant 
had ful opportunity of showing cause 
why he should not be fined; and, there- 
fore, I am of opinion that there has been 
sufficient compliance with the terms of the 
section. I would, therefore, concur in the 
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order proposed by the learned Judicial Com- 


missioner, 
Applications rejected, 


PUNJAB CHIEF COURT. 
UBIMINAL APPRAL No. 658 or 1918. 
December 1, 1918. 
Present:—-Mr. Justice Johnatone. 
GAHN A-——Prisowgr—APPRLLAXT 

7 k a 

EMPEROR—Prosecvroe—ResPor DERT. 

Arms Act (XT of 1878) m. 19, 20—Ohhavi dafinod— 
Possession by keeping tt hidden—Offence— Question 
of exclusive possession, whether can be raised for first 
time in appeal. 

Everything is a chkars which has a large axe-like 
blade, onrvod or otherwise, with an arrangement of 
ring or rings for binding it to the handle, onda handle 
ale a considerable length. 

Bo in possoasion of o chhaviand keeping i 
hidden is simply punishable under section 19, Act xt 
of 1878. Bection 20 is applicable only to those 
cases whore the {mport or- export of nn arm is 


attempted. 
Ibrahim v, Bmperor, 18 Ind. Ons. 285; 14 Or L. J. 
41:9 P. B. 1912 Or., 44 P. W. R. 1912 Or; 128 P. L. B. 


1913, followod. 
The question of exclus{re possession of an arm can- 
not be raised for tho 1st time in appeal - 


Appeal from the order of the District 


: Magistrate, Amritsar, with section 80 powers, 


dated the 22nd July 1918. 

Mr. N. O. Mehra, for the Applicant. , 

The Government Advocate, for the Reapond- 
ent. -7 

JUDGMENT.—In this case the acoused, 
Gahna, has been sentenced to five years’ 
rigorous imprisonment under section 20 of 
the Arms Act for being in possession of a 
chhami and keeping it hidden. This 
sentence is a very severe one, but the learned 
District Magistrate explains that in other 
judgments he has given reasons for treating 
such cases as very grave. In my opinion 
the finding of the chhatt ia quite satisfactory. 
The witnesses aro straightforward and pre- 
cise and there is no reason to suspect that 
their evidence is false. 

The appellant’s Counsel has addressed me 
on various points. First of all he says that 
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it has not been proved that the room in which 
the dhari was fonnd was in the exclusive 
posseasion of the accused. As to this there 
is evidence that the house belonged to the 
accused, and the question of exclusive pos- 
session has now been raised for the first 
time. It may be taken as a’ reasonable in- 
ference that, if there had been any other 
person in joint possession of the house with 
the accused person, the latter would have 
mentioned the fact in the Court below. I, 
therefore, overrule this objection. 

Next the learned Advocate contends that the 
weapon found is an ordinary hatchet, and not 


a chhavi, but I cannot accede to this proposition. , 


The handle is four feet long, which is 8 
very unusual length for the handle of an are, 
and the shape of the head, though perhaps 
uncommon, does not make the weapon a 
harmless axe. There is no legal definition 
of the word chhavt, and I understand that 
everything is a chhavt which has a large 
axe-like blade, curved or otherwise, with 
an arrangementof a ring or rings for bind- 
ing it to the handle, and a handle of a 
considerable length. The present weapon 
ia, therefore, a chhaet. 

Lastly, itis argued with considerablo force 
that section 20 of the Arms Act does not 
apply. I concur in this. It seems to me that 
the case simply comes under section 19, 
clause A, and the maximum. sentence is 
three years. There is authority for this view 
in a ruling of “this Court. [Ibrahim v. 
Emperor (1)]. 1,-therefore, accept the appeal, 
uphold the conviction and reduce the sen- 
tence to two years’ rigorous imprisonment. 


Appeal partly allowed. 


9 P. R. 1912 Or. 14 Or. L. J 
. 128 P. L R. 1018. 
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OUDH JUDICIAL COMMISSIONER’S 
h COURT. 
Ornminat Appiication No. 264 or 1909. 
February 2, 1910. 
Present:—Mr. Chamier, J. C., and - 
Mr. Evans, A. J.O. ` 
RAMANAND SINGH axp ormare— 
-~  ÅOOUSRD—ÅPPLICANTS 
"terus 
EMPEROR—(QOUPLANANT——RASPONDENT. 
Orimenal Procsdure Oode (Act F of 1808), 4. 528 (8) 


portumiiy of applying to 
High’ Court for transfer to be given to accued—Re-' 
tnal. 


Where the accused notified, when the trial was 
about to begin, their intention to apply for tranafer 
of the case and asked foran adjournment, and the 

réfused to grant it, tly ‘proceeded ' 

the oase and convicted and sentenced the - 

o E can foodd (heli adjournment could 
nob have boci kaken for earlier: 

Held, that the Magistrate ought to have, under 
section 526 (8), Criminal Procedure Code, granted the 
adjournment so as'to allow the accused an opportt- 
nity Aking eee for transfer before the 

Oourt. 


Held, also; that tho caso should be senb for re-trial 
to some other Magistrate. 

Application against an order of the Sessions 
Judge, Fyxabad, dated 22nd November 1909, 
upholding that of the Joint Macisinnte, Fyxa- 
bad, dated 1th September 1909. 


Mr. P. N. Rosdon, for the Applicants. 
The Government Pleader, for the Orown. 


JUDGMENT. 


Evans, A. J. O.—This is an application 


. against an order of the Seasions Judge of 


Fyxabad upholding the conviction of the ap- 
plicants under section 325 of the Indian Penal 
Oode. The facts of the case material to the 
decision of this application are as below. On 
the 7th September 1909 the applicants who 
were sent up ‘for trial by the Police under 
section 325, Indian Penal Oode, were brought 
before the Magistrate on the 8th September 
1909 and were remaaded to custody until the 
10th September 1909 when they were brought 
before Mr. Darling, Assistant Magisrate, 
for trial. On that day the Pleader for the 
applicants made an application to the Magis- 
trate under section 526 of the Code of Crimi- 
nal Procedure notifying his intention to _ 
apply for transfer of the case and asking fur 
an adjournment. , The following is the exact 
translation of the application: “The appli- 
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cants want +o present an appliontion for 
transfer of the case, they; therefore, pray that 
the hearing of the case be adjourned under 
section 526, clause (8), of the Code of Grimi- 
nal Precedure, and time be allowed to them to 
apply for transfer.” i 

| Under section 526, clause (8), “if, in any 
criminal case before the commencemont of the 
hearing. the Public Prosecutor, the complain- 
aut or the accused notities to the Court before 
which the case is pending “his intention to 
make an application under this section in 
respect of the case, the Court shall exercise 
the powers of postponement or adjournment 
given by section 344 in-auch a manner as 
will afford a reasonable time for the applica- 
tion being made and an order being obtained 
thereon, befors the accused is called on for 
his defence.’ The Magistrate refused to 
grant an adjournment and returned the 
application to the Pleader without passing 
any order thereon. On the following day, the 
llth September, the Ploader made an ap- 
plication to tho District Magistrate in which 
< he stated that Mr. Darling had refused to 
entertain his application and was hurrying 
through the case in order to finish it before 
any order for transfer could be made, and it 
was alleged that the Magistrate bad shown 
this by sitting in Court until 8-80 p. m. on 
the 10th September. The application asked 
that the case should be transferred to another 
Magistrate. The District Magistrate refused 
the 
Darling together withthe Pleader’s application 
of the day before. Mr. Darling then placed 
both applications on the file and recorded the 
following reasons why he had rejected tho 
application presented to him on the 10th 
September. “The petition gives no reasons 
whatever for the application for an adjourn- 
ment. The Pleader who presented it refused 
to give me any reasons even verbally. Under 
these circumstances as the petition was not 
in proper form in so far as it failed to give 
me an opportunity for deciding whether 
the application foran adjournment should 
be granted or not, I refusod to accept 
it.’ The learned Sessions Judge held that 
the application presented to Mr. Darling at 
the beginning of the trial was nota bona fide 
one and he remarkéed:—“As slready pointed 
‘ont the case came up for trial on 7th Septem- 
ber. The < accused persons had the 7th, 
8th and 9th September on which, if they 
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application and returned it to Mr. 
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were in earnest about getting the case trans- 
ferred, they. could have putin the application 
for postponemont and I have no doubt that 
the Magistrate would have granted it. 
Instead of doing so they waited till the trial 
was about to begin, having had notice on 
the 7th that the Magistrate would begin it on 
the l0th, and then they put in their peti- 
tion. Had their intention been bona fide 
they had the 10th and llth on which to 
put in thoir petition nnder section 526 (8) 
in the Court of the Judicial Commissioner 
of Ondh.” The learned Judge haa relied 
upon certain remarks in Mr. Prinsep’s 
Edition of the Code of Criminal Procedure 
in his notes under section 526 which aro as 
below:;— When, therefore, section 526 (9) 
says that under certain circumstances the 
Oourt shall exercise its powers undor soc- 
tion 744, Criminal Procedure Code, it carries 
with it the limitation contained in that 
section to cases in which it is necessary or AL 
least desirable in order to obtain the object 
in wow, tzz., to obtain the orders of the 
High Court ou an application for transfer 
of the case.” 

Accepting the view of the law as set forth 
by the learned Sessions Judge, I am wholly 
unable to find that the action of Mr. Dar- 
ling in refusing to grant the adjournment 
asked for was in accordance with law. The 
applicants were in custody until tho 10th 
September 1909 and there is no reason to 
suppose that they were able to engage a 
Pleader before that date. They could not 
easily have obtained an order from this 
Oourt directing the transfer of the case under 
section 526 within a weok. The 10th 
September was Friday and no application 
could possibly have been put before this 
Oourt until Monday the 18th September 
at the eatliest. Mr. Darling could then 
with perfect propriety have adjotrned the 
case until -the 15th or 16th September in 
order to give the applicanta an op ortunity 
to put in an application before this Court. 
Instead of this he took all the evidence on 
the 10th and llth September, examined the 
accused on the llth, completed the case for 
the prosecution on the 14th and gave his 
decision on the 15th September 1909. 
Looking at the strict provisions of seotion 
526, Criminal Procedure Code, I hold that 
the case should have been ad§ourned upon 
the application made to Mr. Darling on the’ 
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10th September so as to allow the appli- 
cants an opportunity of making an application 
for transfer before this Court. 


‘The only question for decision now is as to 
the order which should be passed by this 
Court. The dispute between the parties 
was about some mortgaged property of 

. which the upplicant, Ramanand Singh, was 
mortgagee in possession, and it is alleged 
that the quarrel arose because Ramanand 
Singh refused to give np his possession 
although the mortgagor had. obtained a 
decree for redemption followed by formal 
delivery of possession. In the conres of the 
dispute one Melnongu Khan employed by the 
mortgagor had his right. fore-arm braken 
aud it ia allegd that Ramanand Singh, his 
uncle, Ram Bhabad Singh, and one Bechu 
Chamar attacked Melungu Khan and caused 
these injuries. 
and sentenced as below :— 

1. Ramanand Singh to nine months’ 
rigorous imprisonment and a fine of Rs. 25. 

2. Ram Shabad Singh to six months’ 
rigorous imprisonment. 

3. Bebu Chamar to three months’ rigo- 
rons imprisonment. 

And it was ordered under section 106, 
Oriminal Procedure Code, that each of the 
applicants should furnish security for keeping 
tho peace for one year from the date of their 
release. I understand that the applicants 
were admitted to bailon the 25th October 
1909 and sent back to jailafter their appeal 
was dismiased on the 22nd November 1909. 
Practically, therefore, the applicant, Bechu 
‘Chamar. hos served his sentence and tho 
other applicants have-served a considerable 
portior of their sentences. I do not think 
that any further trialof Bechu Chamar is 
advisable or necessary. 

I would, thorefore, allow the application 
and setting aside their convictions and senten- 
ces, direct that the applicants, Ramanand 
Singh and Ram Shabad Singh, be re-tried by 
some Magistrate in the district other than 
Mr. Darling. J would allow the application 
of Becho Chamar, set aside his conviction 
and sentence and pass no farther order as to 
his ro-trial. ; 

Oaautsz, J.O.—I agres that the conyic- 
tions should ba sat aside, that a re- trial 
should ba ordsrekk in~the cass of Hemanand 
Singh and Ram Shabad Singh and that there 


“INDIAN casts. 0 tt 


The applicanis ware convicted i 


ha 
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“should not be re-trial in the case of Bechu 


Chamar. Clause (8) of section 526 of the 
Code of Criminal Procedure has been con- 
sidered frequently by the High Courts. In 
some cases it hag been ‘held that a Magis- 
trate is bound to adjourn a trial on receiving 
notice that a party intends to apply fore 
transfer. In other cases ib has been held 
that all he need dois to give the party. 
proposing :to apply for a transfer an opportu- 
nity for doing so before the close of the trial. 
Assuming that the latter view ia correct, I 
am of opinion that the applicants in this case 
were not given a proper opportunity far 
applying for a transfer. They conld not 
have applied to this Oourt either on the 10th 
or the llth and probably they could not 
have obtained’an order of this Court by the 
14th on which day the Magistrate finished 
the trial. It is unnecessary to consider 
whether there were any reasonable grounds 
for transferring the case on the date on which 
the acoused notified their intention to apply 
fora transfor for it is‘quite clear that the case 
should now be sent to some other Magistrate 
> Application accented. 


MADRAS-HIGH COURT. 
Orsat Ravision Cass No. 667 or 1918, | 
URILMINAL Ravision Perition No. 548 
or 1918. 
January 30, 1914. 

Presént:—Mr. Justice Sadasiva Aiyar, 

PALANI OHETTY axp orawes— 

Hi PETITIONERS 


versus 
RATHINA OHETTY asp oraees— 


RESPONDHHTB., 

Oriminuh Proceduia Oods( Act Y of 1899) na. 144, 145, 
435, 489 —Oharter Act (24 45 25 Vis. o. 104 , & 15—No. 
Jurisdiction to interfere undar Oode—Undsr Charter 
Act High Court will interfere only when qusstion of 
juriadiotion involrs] or grossmusoarriage of Justioe— 
Magistrate's power to appoint Receiver 

The High Court hos no jurisdiction to Interfore 
anger sections 435, 430 of Criminal Procedura Code 
with, ordars passed under section 145 of ths samo 
Cod 


Tho High Court will not interfore with ‘orders 
passod under section 145 of the Oriminal Procedure 
Oods eyen under section 15 of tha Charter Act except 
whore tha quostion of the Magistrats’s jurisdiction is 
involved, or the High Oourt is satisfied that thore -has 
been gross miscarriage af justice. 
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A Magistrate has no power to appoint a Reoeirer in 
“under section 144, Criminal Procedure 
bode. 

Petition, under sections 485 and 439 of the 
Code of Criminal Procedure, 1898, and 
nuder section 15 of the Charter Act pray- 
ing the High Court to revise the order of the 
Sub-Divisional Magistrate of Cuddalore dated 
the 25th September 1913 in Miscellaneous 
Case No. 45 of 1913. y 


`. Mr. T. Rangachariar, for the Petitioners. 
The Public Prosecutor on behalf of the 

Government. 

` Mr. H. Balakrishna Rao for Mr. K. Narain 

Rao, for the Respondents. . < 


ORDER.—This is a dispute about the 
possession of a Bhajana Mattam. The Sub- 
Divisional Magistrate has passed an order 
ander section 145, Criminal Procedure Code, 
to the effect that the first defendant is in 
possession and shall remain in possession till 
evicted in due course of law. . The petitioners 
have filed this revision petition under sections 
435 and 439, Orimimal Procedure Code, and 
section 15 of the Charter Act. 


As regards sections 435 and 439, Criminal 
Procedure Code, they are clearly not appli- 
cable [See clause (8} of section 485]. 

Coming to section 15 of the Charter Act, 
there are no doubt observations in the case of 
Kamal Kly v. Udayacarma Raja Valia Raja 
.of Ohtrakal (1) to the effect that “it has nover 
been cystomary to interfere” under section 15 
of the Charter Act “except where it can be 
said that the Magistrate’s order was passed 
without jurisdiction.” If I may say so with 
respect, that custom or practice is a very 
wholesome custom which should not be 
lightly departed from, especially in cases of 
orders under section 145, Criminal Procedure 
Code, with regpect to which the Indian 
Legislature has indicated ita view that it 
is “inadvisable to interfere in revision under 
sections 435 and 489, Oriminal Procedure 
Code, Ido not think thatthe casein Kamal Kutt 
v. Udayavarma Raju Valia Raja of Chuarikal(1) 
decides that this Court has no power or juris- 
diction to interfere under section 15 of the 
Charter Act unless the Magistrate had no 
jurisdiction to pass the order sought to be 


(1) 17 Ind. Cas. 65; 12M. L. T. 439; 13 Or L J. 
7584 80 aL. #7 (1918) ML. W. N. 1154 29 MLJ 
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revised. Thelearned Judges, no doubt, refer to 
Bhaskari Kesararayudu v. Bhaskari Chala- 
pah t4 (2) where there isan observation 
that “The Magistrate had jurisdiction to 
act under section 145, Criminal Procedure 
Code, and „thia Court has no jurisdiction to 
interfere.” But the report in Bhaskari 
Kesavarayndu v. Bhaskari Chalapatirayudy 
(2) shows (seo foot note at page 818) that the 
petition in. revision in that caso was filed 
only under sections 435 and 439, Criminal: 
Procedure Code, (and not under the Charter. 
Act also) and the High Court had, therefore, 
no jurisdiction to interfere undor those sec- 
tions of the Criminal Procedure Code. 

In the present case, following the usual. 
custom from which I see no sufficient reason 
to depart, I decline to interfere under sec- 
tion 15 of the Charter Actas no question of 
the Magistrate’s jurisdiction is involved and. 
as I am not satisfied that there has been 
any gross miscarriage of justice. The Sub- 
Magistrate , gave possession of the Matam 
by consent of both sides to a Poosari in 
March 1918. That Poosari (it is said) was a 
sort of Receiver appointed by the Magistrate. 
I am unable to hold so. The Sub-Magistrate 
had no power to appoint a Receiver in pro- 
ceedings under section 144, Civil Procedure 
Code. The 
gave possession to the Poosari did not treat 
the Poosari asthe Receiver of the Sub-Magis- 
trate’s Court, for he says that “respectable 
citizens of the Vennia caste agreed to land 
over the properties to the Oourt af Poltce 
when called upon.” Surely, the Receiver of 
a Court is not bound to hand over the 
properties to the Police. Again the Sub- 
Magistrate construed the Poosart as in pos- 
session with a liability on “some of the 
leadera of the commanity to produce the 
properties when required by any Court.” 
Hence the cases of Joyanty Kumar Mookerjeo v. 
Middleton (9) Ismail Ghami Ammal v. Katima 
Rowther (4) and Hindus of Kannam- 
palaiyam Village v. Kai Kola Uhristians (6) 
quoted by the petitioner’s learned Vakil to 
the effect that a Racsiver’s possession is the 


, (2) 311. 818, 19 M. L. J. 343, 8 Or. L. J. PFA 
T. 8 


L. T. 801. 
Ree 78% 40. W N. 562. 
13 Ind. Osy 216, 10 M. L. T. 573, 13 Or. L. J. 
a J. 154 
8 


Ind, Oas. 848; 21 M. L. J. 436, 21 Or. L. J, 
M. L. T. Wa (1911) M. W. N.44 l 


Sub-Inspector of Police who - 
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l possesaion of the party entitled and that an 


order under section 145 could and should be 
passed in favour of the person in possession 
within two months before the Receiver was ap- 
pointed though that possession had ceased 
(by the Receiver’s having taken over posses- 
sion) more than two montha before the date 
of the order under Class (1) of section 145, 
seem not to be applicable—-I might be per- 
mitted also to reserve with the greatest res- 
pect my views as to the correctness of 
those decigions when the matter has to be 
considered by me in any case in which that 
question directly arises. 
In the result, I dismiss the petition. 
Petition dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Carwiwat APPRAL No. 81 or 1913. 
~ October 19, 1918. 
Present:—Mr. Hayward, J. O., and 
Mr. Boyd, A. J. C. 
EMPEROR— 


TETANUS 
ANANDGIR wald JIWANGIR— 
APPWLLANT 
Jurisdiction—Offender ‘subject of Native State— 
Offence committed ın Native Siate—Trial, whether oan 
be held tw British India, h 
A subjeot of a Native State oannot be tried in 


“ British India for an offence committed inthe Natiro 


State, but he can bo tried in British India for an 
offence committed in Britiah India. É 

Appeal from the decision of the Additional 
Sessions Judge, Hyderabad. 

The Publio Prosecutor for Sind, for the 
Crown. 4 

JUDGMENT.—The appellant appeals 
agains his conviction by the Additional Sea- 
sions Judge, Hyderabad, of abduction of a 
woman from Kathiawar under section 866, 
Indian Penal Code. g 

The appellant ‘appears to be a resident 
and. subject of Kathiawar and he is, there- 
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fore, not liable to bé tried in Sind for acta 
amounting to abduction committed in Kathi- 
awar, that is within Native State territory. 
He could only be tried in’ Sind for acts 
amounting to abduction committed in Sind, 
that is, within British India in view of the 
provisions of section 4, Indian Penal Code. 
Hence bis conviction ona charge of abdue- 
tion of a woman from Knathiswar was 
without jurisdiction and the finding and 
sentence must be quashed. But it has 
been brought to our notice that the deceitful 
means used to induce the woman to go from 
Kathinwar to Sind have been alleged by the 
woman in her evidence to have been repeated 
in Karachi in order to induce her to go on to 
Tando Adam in the Nawabshah District of 
Sind. If that evidence is reliable and it should 
be proved that the same deceitful means, 
namely the promise to take her to her 
brother, were used in Karachi to induce 
her to go on to Tando Adam, then it 


7 would appear that an independent offence 


of abduction was committed in Sind for 
which the appellant would be liable to 
be tried and punished here in British India 
under sections 862 and 366, Indian Penal 
Code. 

We have considered the practical expedi- 
ency of ordering a fresh trial upon this 
charge in view of the probable dispersal 
of witneases, but it has been pointed out 
tous that even if the woman cannot now 
be found, her evidence in the previous 
proceedings might be tendered under 
section 83 of the Indian Evidence Act 
and that most of the other witnesses are 
residents of Sind. We accordingly quash 
the finding and sentence on thecharge of 
abduction from Kathiawar and direct a 
new trial on a charge of abducting the 
woman from Karachi under section 366, 
Indian Penal Code, by the Sessions Court of 


Hyderabad, 
| Retrial ordered 
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KUNDAN v. RNPEROR. 
ALLAHABAD HIGH COURT. 
ORIMINAL Revision Perros No. 237 ov 1914. 
May 23, 1914.. ` 


Present:—-Mr. Juatice Piggott. 
KUNDAN—Appuioart 


F tersus 
EMPEROR—Opposit Party. 

Ciyminal Procedure Code (Act Y of 1898), s. 367, 
421—A ppeul—Saminary dismissal — Judgment, 

A Magistrato an appeal summarily under 
section 421 is not bound to write a Judgment as do- 
fined im section 8867 of the Code. 

Quosn-Empress v. Waruba, 20 DB. 549, Quean- 
Empress v. Ram Narain, 8A. 514, Qauoom-Empmess v. 
Nanahu, 17 A. 241 (F. B.), Quaen-Ewiprees v. Pandsh 
Bhat, 19 A. 606 (F. B), raferred to. 

Oriminal revision against an order of the 
Magistrate of Moradabad, dated January 
24, 1914. 

FAOTS.-—The petitioner was convicted by 
& Magistrate of the 3rd class under section 
447, Indian Penal Code. From this convic- 
` tion he appealed to the District Magistrate of 
Moradabad, who passed the following ordors: 

It is ordered that the appeal is rejected 
and the record returned.” The petitioner 
applied in revision to the High Court. 
| Mr. Ibn Ahmad for the Applicant.—The 
judgment of the Appellate Court is no judg- 
ment in law. It does not show what were 
the points for determination and whether the 
Court has thoroughly considered every parti- 
cular of the case, Strict observance of law 
in this respect isimportant. I rely on Quæn- 
Empress v. Ram Narain (1); Quesn-Empress 
v. Nannhu- (2); Queen-Empress v. Pandeh 
Bhat (8). 

Mr. B. Malcomson (Assistant Government 
Advocate) for the Crown.—It is not necessary 
that the judgment -in appeal under section 
421, Oriminal Procedure Codo, “ shonld deal 
with all matters, On this ground alone the 
petitioner is not entitle! to œ re-hearing of 
tho appeal: 
| Quesn-Hmpress v. Warabai (4); 
Behari Das v. Balgopal Singh (5). 

Mr. Ibn Ahmad was heard in reply. 

JUDGMENT.—In this case a complaint 
was.laid before a Magistrate of the third class 
in which six persons were accused of having 
committed criminal trespass under section 
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447, Indian Penal Code. The complainant’s 
case was that he had just been pnt in posses- 
sion of certain land by the Civil Court in 
execution of a decree passed against two of 
the persons accused, and that, therefore, the 
six accused persons acting in concert had 
forcibly re-entered into possession of the land 
in question and had-placed certain stacks and 
manure heaps uponit with a view to assert 
their possession against the complainant in 
the testh of the Oivil Court decree. The 
Magistrate issued process against three 
persons only. and in a somewhat curious 
judgment eventually found two of them 
not guilty. He cənvicted one man Kundan 
apparently on the ground that the stacks 
and manure heaps placed on the disputed 
land were admitted by Kundan to belong to 
himself or to members of his family so that 
on this admission considered in the light of 
the prosecution evidence, it appeared that 
Kundan had been guilty of criminal trespass. 
There was an appeal which was dealt with 
by a Magistrate of the first class specially 
empowered. I have examined the record: 
and I am satisfied that the Magistrate dis- 
posed it summarily under ihe provisions of 
aection 421 of the Code of Criminal Pro- 
cedure. The appeal having been presented 
by 8 Pleader, the Magistrate was bound to 
give the Pleader* an opportunity of being 
heard in support of the same. He fixed a 
date for this purpose and sont for the record, 
but he did not issue notice to any officer ap- 
pointed by the Local Government to appear 
in support of the conviction. From this, as 
well as from the final order passed, it 18 clear 
that the appeal was in fact dealt with under 
section 421 aforesaid. The Magistrate in 
disposing of the appeal simply availed him- 
self of a printed form which is issued by this 
Court prosumably asa form in which the 
result of an appeal summarily dismissed may 
be communicated to the Court below. The 
only order, therefore, passed is to the effect 
that the Appellate Court had heard a certain 
Pleader for the appellants and finding no 
cause for interference with the proceedings 
of the Court below, rejected tho appeal and 


ordered the record to be returned. 


The first point taken in revision is that the 
above order isnota judgmentaccording to law. 
It has been expreasly held in Queen-Bmpress 
v. Harubas (4) that, in rejecting gn appeal 
under section 421 of. the Oode of Criminal 
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Procedure, an Appellate Court is not bound 
to write a judgment anda similar: ruling of 
the Calcutta High Court in Rash Behari Das 
y. Balgopal Singh (5) is there referred to. 
There are three rulings of this Court bearing 
more or less on this question, Queen-Hmpress 
v. Ram' Narain (1) Quæn-Empress v. 
Nannhu (2) and Queen-Hmpress v. Pandeh 
Bhat (8). In this last case, however, the 
Court was dealing with the judgment in an, 
appeal which had not been dismissed summa- 
tily, and was concerned only to consider what 
were the minimum requirements of the law as 
to a ju ent of a Court of criminal appeal. 
I do not find that in either of the two older 
cases of this Court it was laid down that a 
Court of Criminal Appeal, when dismissing an 
appeal summarily, is bound to write a judg- 
ment. It was laid down that it was advisable 
that such Oourt should give reasons for re- 
jecting an appeal, in view of the possibility 
of ita order being challenged by an application 
for revision. From this expression of 
opinion I have no desire to dissent. The 
difficulty arises in practice when there has 
been an appeal, which on the face raises 
questions of law and fact requiring oonsider- 
ation and such an appeal is dismissed sum- 
marily by an order which does not contein 
any statement of the reasons upon which it is 
passed. In such cases this Court would 
naturally feel disposed to direct the Oourt 
below to re-hear the appeal and to record an 
“ order showing its reasona for overriding the 
pleas taken inthe petition of appeal. In the 
present case the petition of appeal to the 
Magistrate contained in substance two pleas: 
one was that on the facts alleged by the 
prosecution it waa not shown that any offenoo 
was committed, and the other was that the 
defence evidence in the case was more worthy 
of credit than that for the prosecution. The 
former of these pions wonld not hear exami- 
nation, As regards the second, in view of the 
fact that the appellanta were represented by 
a Pleader before the Appellate Oourt, I have 
no doubt that the evidence on the record was 
fully brought to the notice of the Magistrate, 


I wish to make it clear that I do not consider ` 


that the form of the order which the Oourt 
below has passed in this case is a commend- 
able one. The result, as it is, has been that I 
have had to give a certain amount of time to 
examining the record in order to satisfy 
myself whether I ought to remand the’ case 
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for the appeal being re-heard. This ex- 
penditure of time it was the Magistrate's 


. duty to have saved me from by writing such 


an order in appeal as to make it clearly un- 
necessary. On the broad ground taken in 
this application, however, I am in agreement 
with the decision of the Bombay High Oonrt 
that the Magistrate was not bound, wheori dis- 
missing this appeal summarily under section 
421 of the Code of Criminal Procedure, to 

write a judgment as defined in section 867 of 
the same Code. Under the circumstances I 
úm not prepared to interfere. The applica- 


tion is dismissed. 
Application rejected. 


— f 


LOWER BURMA CHIEF COURT. 
- CrounwaL Ruviston No. 92B or 1914. 
May 20, 1914. 
- Present:—Mr. Justico Ormond and 
-Mr. Justico Twomey. 
EMPEROR— 
; 
KOTIY A—Aoousgp. 

Criminal Procedure Codes (Act F of 1898), a 807— 
Duty of High Court—Ponal Code (Act XLV of 1800), as 
209, 800, 804— kus der-—Oulpabls homicide not amount-. 
1ng to murder—Intentlon—Knowledge. 

On n reference under section 807, Criminal Prooe- 
flure Code, the High Oourt has all ‘the powors of an 
Appellate Court and should form its own opinion after 
considering the ontire evidence and giving weight to 
the opinion of the Sessions Judge and the Jury 

Empsio v. Lyall, 20 0.128; 6 O. W. N. 268 and 
Quesn-Emp ess v. Pratab Ohunder Ghose, 2 0. W.N. 
593; 25 C. 852, followed. 7 

If a person strikes another ona vital part with a 
cutting instrament the striker should be presumed to 
have intended to canse bodily inj sufficient in the 

courso of nature to cause but it does 
not follow that the striker must be found guilty of 
murder his act may fall under one of the exceptions 
to section 800, Indian Ponal Code. 

Hamid v. Kang- Emperor, 2 L. B. R, 63, roforred to 


© The of sections 299, 300, indian Penal 
Oode, di with “Knowledge” are not applicable to 
a caso in w. bodily lajang intended for a particular 
individual has resulted in degth, Where a death hna 


been caused by intentional bodily injury inflicted by 
the accused on the deceased, the question of whad 
know must be attributed to the accused comes 
in only na a means of arriving af his intention when 
he committed the act and for that purpose, and not 
for the purpose of deciding whether the caso falls 
within the last part af section 904, must the quesifon 
be considered” ; 
Shwe Kin v. Beaperor, 8 L. B. R. 123 3 Cr. L. J. 855 
referred to, Y 


EMPEROR V. KOTIYA. 


Revision of the order of the Sessions 
Judge of Tenascrim, dated the 26th of 


March 1914, passed in Sessions Trial No. 20 . 


of 1914. 


Mr. De Glanotlls for the Accused. 
Mr. A. G. A. Mg. Kin, for the Crown. 


ORDER.—Kotiya, a dhoby, was tried in 
the Tenasserim Sessiong Court at Moulmein 
for murdering another dhoby named Jag- 
ganath by stabbing him in the abdomen 
with a knife. The Jury found unanimously 
that the accused was gnilty of the offence 
of culpable homicide not amounting to 
murder. The learned Seasions Judge 
disagreed, with this verdict being of opinion 
that the faóts constituted an offence under 
the 8rd clause of section 800, Indian Penal 
Code, and he has accordingly submitted 

. the case to this Court under section 807, 
Code of Oriminal Procedure. The ruling cited 
by the Sessions Judge, Hamid v. King-Empsror 

(1), no doubt supporta tho view that if a 

person atrikea another ina vital part with 
a cutting instrument the striker should þe 
presumed to have intended to cause bodily 
injury sufficientin the ordinary courso of 
nature to cause death. But it does not 
necessarily follow that the striker must be 
found guilty of murder. His act may fall 
within one of the exceptions to section 800. 
Ih the present case there was some evidenco 
of the deceased following the accused and 
some, ovidence of a fight. It may woll 
be that the Jury came to the conclusion 
that there was some provocation to reduce 
the offence to culpable homicide not amount- 
: ing to murder, and it was open to them on 
the evidence and on the Judge’s summing up 
to bring i in such a verdict. 

It is, therefore, not easy to understand 
how tho learned Judge came to the conclusion 
that it was in the words of section 307, 
Criminal Procedure Code, “necessary for the 
ends of justice” to make 
aud it is to be regretted that he has not 
recorded the grounds of his opinion more 
fully. I note However that though the 
verdict of the Jury does not specify whether 
the accused was found guilty under the first 
part of section 304 or under the second part, 
the Judge haa taken it ss a verdict under 


(1) 2L. B. B. 68. 
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the second part, and this is doubtloas a 
correct view of the verdict, for the 
Judges summing up presented only 
two alternatives to the Jury if they should 
find that the accused was the man who 
stabbed the deceased. These alternatives 
were murder and culpable homicide not 
amounting to murder under the second part 
of section 804. But I would point out that 
there was an error of Jaw in ‘this presenta- 
tion of this case. For,as explained in Shwe Bin 
y.Ktug-Emperor (2), the parts of sections 299, 
800, 804 of the Code dealing with now- 
ledge” are not applicable to a case in which 
bodily injury intended for a particular 
individual has resulted in death. Where 
death has been caused by intentional bodily 
injury inflicted by the accused on the 
deceased, the question of what knowledge 
must be attributed to the accused comes in 
only as ® means of arriving at his intention 
when he committed the act and for that 
purpose, and not for the purpose of deciding 
whether the case falls within the last part 
of section 804, must the question be consi- 
dered.” It follows that the second of the 
two alternatives presented to the Jury in 
this case should have been culpable homicide 
not amounting to murder under the first part 
and not under the second part of section 304. 
Thete is no doubt I think as to the duty 
of the High Courtin doaling with a case 
submitted under section 307, Criminal Proce- 
dure Code. Our attention has been drawh 
to the Calcutta cases, Emperor v. Lyall (3), and 
Quesn-Hmpress v. Pratab Ohunder Ghose (4), and 
I ses no reason to dissent from the opinion 
there expressed by the learned Judges as to 
the scops of the section. It was held that 
ou a reference such as this the High Court 
has all the powers of an Appellate Court 
and should form its own opinion after 
considering the entire evidence and giving 
due weight to the opinion of the Sssasions 
Judge and the Jury. Itis no doubt our 
duty to acqnit the accused if we are not 
satisfied that the evidence is sufficient to 
establish his guilt. Weare not bound to 
acespt the opinion of ths Jury even if it 
is not shown to be perverse or manifestly 


- “Yoi. XXIV j 


[His Lordship after discussing the evidence 
in the case concluded as follows:—] 

It remains to be decided whether we 
should hold the act of the accused to be 
murder or culpable homicide amounting to 
murder, The accused was the aggressor 
and he used a knife against a man who 
was apparently unarmed. Butit ia olear- 
that the deceased offered some provocation 
by following the accused into the next 
compound. There was s fight in the course 
of which the deceased was stabbed. In 
bringing in a verdict of the minor offence 
the Jury no doubt took into consideration the 
admission of Miramms as to the fight, 
and the ‘probability that “Miramma and 
Jaggannath have not told the whole truth 
as to the nature and extent of the provo- 
cation offered by Jaggaunath. In all the 
circumstances of the case I am not prepared 
to say that the Jury took too lenient 8 
view of the offence in not bringing in 
a verdict of guilty on the charge of 
murder. 

I would, therefore, find that the accused, 
Kotiya is guilty of the offence of culpable: 
homicide not amounting to murder under“ 
the first part of section 804, Indian Penal 
Code. But the offence is not far removed 
from murder and I would sentence Kotiya 
to transportation for life, the maximum 
punishment provided for the offence of which 
he is convicted, 

ORMOND, J.—I concur. 


CALOUTTA HIGH COURT. 
URIMIKAL Ravision No. 471 or 1914 
April 28, 1914 
Present:—Mz. Justice Holmwood and 
Mr. Justice Sharfoddin. 
MOHAMMED ASHRAFUDDIN AND OTHERS 
—lst Parry—Puwtitiosas 


corsus 
Sheikh KAREEM BUKSH—2xp Parrr— 


Opposrra PARTY. 
Oriminal Procedure Code (Act V af 1896) a 188, 


: of—Bona fide claim of private right—Juriediction 
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Where a bona fide claim of private right is raised 
by the second party, a Magistrate opnot make an 
order under section 138 of tho Criminal Proosdure 
Code, but should leave the determination of the 
question to the Oivil Court. 


ri Æmpross v. Bissessur Bahu, 17 O. 562, fol- 
lowe 

Section 188, Criminal Procedure Code, contemplates 
only an inquiry as to the existence or non-existence 
of the obstruction complained of, and not an inquiry 
into a disputed question of title. 

Askar Mea v. Sabdar Mea, 120.187 and Lal ifiah v. 
Nasir Khalashi, 12 0. 006, followed. 

Mr. Akbari, Counsel, and Babu Roy Guru 
Saran Proead, for the Petitioners. | 

Mr. M. Mohamed -Ishfak and Mr. Syed 
Muhamed Tahir, for the Opposite Party. 

ORDER.—We do not think that thjs ia a 
case which calls for our interference. If there 
has been any technical irregularity, which 
we do not say there has been, it is clear from 
the findings on the evidence recorded be- 
fore the Jury that- there was a bona fide 
claim of private right raised by the second 
party, and where that is the case, the 
Magistrate cannot make an order under 
section 183 but should leave the determina- 
tion of the question to the Civil Court. 


‘See Queen-Hmpress v. Bissessur Sahu (1). 


This is a case where the second party who 
raised the question of private right is sup- 
porting the order of the lower Court, and 
the person who originally asked for ‘the 
obstruction to be removed: as detrimental 
to the public interests, is now strenuously 
arguing before us that we ought to allow 
the Magistrate to enter into a second 
enquiry to eatablish what really amounts to 
hia private right to take carts along the 
alleged road. It is not as ifthere waa no evi- 
dence on the record. The effect of the Jury’s 
epquiry was to give the Magistrate sufficient 
material to enable him to judge for himself 
that this was a case of civil dispute, and the 
Jory made their procedure perfectly correct 
by declining to decide the question themselves 
as it involved the question of private or 
publio right. They cited several authorities 
of this Oourt, and there seems to be nothing 
in those authorities which would militate 
against the course which has been followed 


-in this case. When oncea party who raised 


a private right has asked for a Jury -and 
has had the case referred to the Jury, the 
Jury are bound to hear the parties and 


(1) 17 0. 663. 
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guch witnesses as they may desire to be 
heard. Then again the Jury have held on 
the authority of the same case, in Katlash 
Chunder Sen v. Ram Lall Mittra (2), that 
it is beyond thoir scope to decide whether 
the way obstructed is or is not a public way, 
and there are still stronger authorities in two 
oases, in Askar Mea v. Sabdar Mea (3), 
Lal Miah vi Nasir Khalashi (4), that when 
the second party raises a question of title the 
casa then becomes one for the Civil Oourts. 
The section comtemplates only an inquiry es to 
the existence or non-existence of the obstrac- 
tion complained of and not an inquiry into a 
disputed question’ of title. Against this we 
have tited before us the case of Dulalram Deb 
v. Baishnab Oharan Dob (5). There is no 
authorized roport of the facta of this case. 
but from the judgment,a copy of which 
appears at pago 846 of the report, it” would 
seem that the question there was one where 
the Jury had been directed by the Magistrate 
to decide tho question of public or private 
right in opposition to the objection of the 
second party who objected that he had s 
private right, and it has always been held in 
“this Court that where the second party raises 
‘such a quostion and insista on having it 
decided, thatthe Magistrate should look intothe 
bona fides of that claim before submitting the 
‘oasa toa Jury, end that is where the ir- 
regularity if ,any has oceurred in this case. 
The Magistrato submitted the case to the 
Jury upon the application of the second party 
who had the power to object to his doing 
go but did not object, and had the Jury come 
lo a decision upon the point and the Magis 
trate had come to no decision it might have 
been necessary in the interests of justice:to 
sond the matter back. Butitia clear in 
this case that the Jury collected the evidence 
and then very properly foand that they had no 
jurisdiction to decide the civil question. The 
matter was referred to the Magistrate, who 
wə prosume perused what was before the 
‘Jury andthe maps which also go to show 
that there were other ways to approach the 
complainant’s house and he decided that this 
was a matter for the Civil Courts. We think 
that ha ia quite justified in doing so and we 
decline to interfere. The Rale is discharged. 


Rido discharged. 
‘(2) 28 C. 809. . 
3) 12 0, 187. : 
+) 120.696. + Sr 
(5) 10 0. W. N1845; 4 Or, L. J. 42, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Ornonat Appiication No. 216 or 1913. 
March 4, 1914. 

Present:—Mr. Stuart, A. J. C. 
INDAR DAT AND OTHERS— ACCUBED— 
APPLIOANTA 
versus 
EMPEROR—Oppoarre PARTY, 

Ormninal Procedure Code (Aœ V of 1808), ». 16, 
350 and 587-——Bench of Honorary Magistrates, judgment 
passed by, validity of—Each Magistrate not present at, 
every hearing whsn evidence recorded, offect of Local 
Goveramsnt, rules made by, legality of—Substantial 
juatice—Judioral officer deciding cass, not necesazrily 
to hsar whole evidexce-—Objoction a» to irregularity 
of procedure taken for firt tums in rerision before 
High Court, not entertamable. 7 4 

It is not necessary that each of the Magistrates, of 
a Bench of Honorary Magistrate deciding tho case 
must invariably bo present at evory hoaring when 
ovidence is hoard and recorded. The words “the 
constitution of the Bench for conducting triala” in 
section 16 of Act V of 1808 do not exclude the 
authority of the Local Government or the District 
Magistrate to lay down rules for the guidance of tho 
conduct of pani nan by Benchos of Honorary 
Magistrates, The criterion of the validity of a judgment 
of @ Bench of Honorary Magistrates is simply whe- 
ther substantial justice has or has not been dono. If 
for example, 2 out of the 8 members ‘of the Bench 
delivering the judgment were present on 11 out of 
12 days when tho evidence was re¢orded, and tho 
third on 7 of those days, the irregularity is trifling 
and curable under saction 587, Oriminat Prooedure 
Code, as oocasloning no mi of justios. 

Haidwar Singh (Lali) v Khsga Ojha, 20 C. 870, 
Dumri Thakur v. Bhowant Sahoo, 23 O. 194, Queen- 
Empres v Basappa, 18 AL 804 Karuppiaa Nadar r. 
Charmin Hadura Municipality. 21 M 246, 2 Weir 17, 
dissented from. 


In the face of section 350, Crimina] Procedure Oode, 
it cannot be assumed as an inherent principle of 
Oriminal Procedure that the Judicial officer who 
decides the case must havo heard tho whole of tho 
ovidence. 

Tho objection as to an imaproper procedure adopted 
by the original Oourt, if takso neither before that 
Court nor before the Appollate Court, cannot be 
entertained in rovision by the High Oonrt, 


Application against an order of the Joint 
Magistrate, Gonds, dated 19th December 
1913, upholding that of the Honorary 
Magistrates, Gonda, dated lst December 
19138. © - Wk 

Babu Adya Prasad, for the Applicant, 

“The Government Pleader, for the Crown. 

‘JUDGMENT.—This is an appliostion in 
revision’ against - convictions and -sentences 
pessed by a Board of Honorary Magistratés 
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at Gonda upheld on appeal by the Joint 
Magistrate of Gonda. a 

The first five grounda are to the effect 
that the Joint Magistrate had no jurisdiction 
to hear the ap That point can be 
decided shortly. ' Under the provisions of 
G. 0. No. $39/VI/55 dated 14th 
November 1907 Mr. Lomas was empowored 
asa Joint Magistrate by the Local Govern- 
ment to hear appeals from Magistrates of the 
second and third classes under tho 
provisions of section 407 (2) of Aci V of 1898, 
and the appeal was regularly transferred to 
him for hearing by the District Magistrate. 

Ground 6 raises the 
the Honorary Magistrates who decided the 
case was not invariably present daring the 
nearing of the evidencs. Act V of 1893 
has nowhere laid down that it is necessary 
to validate a judgment of a Bench of 
Honorary Magistrates that each Honorary 
Magistrate who decides the case must be 
present at every hearing when evidence is 
heard. Under the Code of Criniinal Proce- 
dure in question, authority is given to the 
Local Government to appoint Benches of 
Magistrates under section 15. Under section 
16 of the Code the Local Government or 
the District Magistrate subject to the control 
of the Local Government is given powor to 
frame rules for the guidance of Magistrates 
and Benches in respect of the classes of cases 
to be tried, the times and places of sitting, 
the constitution of the Bench for conducting 
trials, and the mode of settling diffarencer 
of opinion which may arise between the 
Magistrates in pression. Had the Legislature 
desired to enact that a conviction by a Bench 
of Hpnorary Magistrates should be invalidat- 
ed by the fact that any member of the 
.Bench deciding the case had not been present 
while the whole of the evidence had been 
recorded, it was obviously within the power 
of the Legislature to make such an enact- 
ment, but it refrained from so doing. From 
this fact I am inclined to infer that it was 
the intention of the Legislature to depute to 
the Local Government authority to make a 
rule to cover this point. The Local Govern- 
- ment by G. O. No. 1084 (A) dated 

19th August 1875 recommended under tho 
provisions of the former Oode rules for the 
conduct of business by Benches of Honorary 
Magistrates, and left the issue of such rules 


to the District Magistrates concerned under 
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~ would not invalidate the decision. 


_ on certain dates when evidence 
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the provisions of section 16, Act V of 1898. 
It is not denied that these rules havo been 
adopted in Gonda and are still in forco. The 
third rule ia as follows:— i 

“The Bench may hold one or more 
adjourned sittings, if this be found necessary, 
for the disposal of business or of part-heard 
cases, provided that if any case is adjournod 
and the members at the adjourned Sessions 
are not tho same aa sat at the first hearing 
of the case, the provisions of section 350 of 
the Criminkl Procedure Oode will be held to 
apply to the case.” i 


Thus if these rules are considered to be 
legal the fact that each member of the Bench 
who decided the case’ was not. invariably 
present when the evidence was recorded 
I have 
been referred to the decision of a Bench of 
the Calcutta High Court in the case of 
Hardwar Singh (Lali) v. Kheya Ojha (1). 
Tho learnod Judges who composed that 
Bench in considering the provisions of a 
similar rule passed by the Local Government 
of Bengal refused to admit the legal effect 
of the rule, and considered it lira rires. 


That decision was subsequently followed 
in the case of Damri | r v Bhowant 
Sahoo (2), and was further referred to with 
approval bya Bench .of the Madras High 


“Court in Queen-Hmpress v. Basappa (8). ` It 


was referred to but not directly followed in 
another decision of a Bench of the Madras 
High Court in Keruppana Nadan v, Ohair- 
man, Madura Municipality (4). I cannot - 
find that this deaision haa ever‘ been followed 
inthis Court. With due respect to tho 
opinions of the learned Judges of ‘tho 
Calcutta and Madras High Conrta I am 
unable to find that there was ‘authority for 
their dictum that the absence of a member 
of the Bench which delivered the judgment 
was heard 
necessarily involves the invalidation of the 
judgment. In the decision in Hardwar Singh 
(Lall) v. Khega Ojha (1),-it is stated:— 
“There is no doubt that, apart from any 
statutory provision, the only persons who 
can decide & case are those who heard the 
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evidence and the arguments,” and the conclu- 
sion at which the learned Judges arrived 
was largely based upon thia preliminary 
finding that a person who had not heard the 
evidence could not possibly decide the case. 
But under the provisions of section 350, Act 
V of 1898, it is laid.down that in particular 
circumstances a Magistrate who has not 
heard the whole of the evidence can decide 
the case, and there appears to be no ground 
for tho assumption that it ia an inherent 
principle of Oriminal Procedure that the 
Judicial officer who decides the case must 
have heard the whole of the evidence. It 
would be impossible to lay down such a pro- 
vision in the case of an Appellate Court, and 
I find no justification for its adoption with 
regard to original Courts: I do not read 
the words in section 16 of Act V of 1898, 
“the constitution of the Bench for conducting 
trials,” as excluding the authority of the 
Local Government or the District Magistrate 
to lay down such a rule, as the rule to which 
I have referred, and I am not disposed to 
find that the rule in question was wira tires. 


The point for decision is one of consider- 
able importance. The Legislature has 
ordained that Benches of Honorary Magis- 
trates shall be constituted for the decision of 
criminal cases in India. Once those Beuches 
have been constituted it is the duty of superior 
Courts to regulate their proceedings and 
prevent abuses of the law. But while 
exercising thia power, the superior Courts 
_ should keep in mind the fagt that in dealing 
with members of an unpaid judiciary who 
in many cases have had no judicial learning 
and little judicial knowledge, it is not 
practical to set up a standard of compliance 
with procedure such as would be reasonably 
expected from stipendiary Magistrates. it 
too much is expected, the work of such 
Benches woukl beoften at a standstill. In 
the trial ofa large number of cases before 
them alight defecta of procedure will be 
found, and if on every occasion that a alight 
defect in procedure is discovered their 
proceedings be set aside their activities will 
be seriously hampered and the object of the 
Legislature in permitting the creation of 
such Benches will be thwarted. The 
decision of the point now raised should, in my 
opinion, be guided upon the general principle 
as to whether substantial justice has or has 
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not been done. If the rules enacted by the 
Local Government for adoption were followed 
blindly. grave injustice might be done in 
certain cases. If, for example, out of seven 
members of a Benesh four members heard the 
evidence for 19 days and the remaining three 
members heard the evidence on the 20th and 
last day and then decidod the case, I should 
consider that there had been an irregularity 
justifying interference in revision and a 
setting aside of the judgment. But when as 
in this case it appears that two members of the 
Bench who delivered the judgment were 
present on li outof the 12 days when the 
evidence was recorded and the third was 
presenton sevenof those days, the irregularity, 
if any, is trifling. No miscarriage of justice 
has resulted. 

In the circumstaces, if there were an 
irregularity, I find that it is condoned under 
the provisions of section 537, Act V of 1898. 
I do not intend to imply that I consider 
irregularities in procedure on the part of a 
Bench of Honorary Magistrates are matters 
which should be overlooked or treated lightly. 
It is very important that Benches of Honorary 
Magistrates should make every endeavour in 
the conduct of the cases before them to 
follow intelligently and carefully the pro- 
visions of the Codo of Oriminal Procedure, and 
to give full opportunity to both parties to 
conduct their cases. : 

But while urging the importance of better 
conduct of work in Honorary Magistrate’s 
Courta, I am of opinion that it would be 
disastrous to insist at present on such a 
‘standard of procedure as is expected from 
stipendiary Magistrates. I observe that no 
objection was taken before the Bench of 
Honorary Magistrates as to the absence of 
certain members on certain dates and that 
in the appeal before the learned Joint Magis- 
trate no exception was taken to the proce- 
dure with regard to this point. For the above 
reasons I refuse to interfere with regard to 
the point raised in the sixth ground. 


The ninth ground of appeal raises a 


‘point that the Munsif of Gonda refused to 
sanction prosecution under the provisions of . 


sections 188 ond 358 of the Indian Penal 
Oode. But the circumstance afford no 
ground for interference with a conviction 
under section 823. The fact that the learned 
Munsif of Gonda did not consider that there 
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was a prima facie case of resistance to the 
taking of any property by 
authority of any public servant or of assault 
or use of criminal force to any person being a 
public servant with intent to prevent or deter 
that person from discharging his duty as 
such public servant, in no way goes to show 
that hurt was not caused to the complainaut 
who was not a public servant. 

The seventh and eighth: grounds of appeal 
raise questions of fact. It is suggested that 
the Bench of Honorary Magistrates did not 
weigh the evidence rightly. The learned Joint 
Magistrate wan of opinion that the Bench of 
Honorary Magistrates did weigh the evidence 
rightly, and I sce no reason to come to a 
different conclusion. p 

The tenth ground of appeal suggasts that 
the applicants acted in exercise of the right of 
private defence of property. : 

There is nothing on the record to support 
this ground. 

For the above reasons I dismiss this 
application and direct that the applicants 
surrender to their bail and serve the re- 
mainder of the sentences. Tho fines inflicted 
by the Bench of Honorary Magistrates: will 

. also be enforceable under the law. 
Application rejected. 


ALLAHABAD HIGH OOURT. 
ORBIMINAL Rerarenoe No. 321 or 1914 
May 19, 1914. 
Present:—Mr. Justice Piggott. 
EMPERO R—Appuicant 


versus 
MEHAR CHAND AnD ANOTHAR—OPPOBITK 


PARTY. 

Appoal—-Variation of sentence by District Magistrate 
—Term of smpracmment reduced but amount of fine 
in dafaxlt increased-—Bahancement—Re cision, 

A Subordinate Magistrate sentencod a person to 
undergo rigorous imprisonment for a period of ons 
month and to pey a fine of Ra. b. A period of one 
yeok’s imprisonment was prescribed in case of defanit 
of payment of fno. Onappeal the District Magis- 
trate reduoed the period of imprisonment to one of 
three days and directed the accused to pay a fine 
of Ra. 100, or in default to undergo imprisonment for 
one month: $ 4 


tho lawful . 
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Held, thet in tho absence of any ovidence to the 
fact that the convict considered tho sentenoe of flue 
of Ra. 100 hearior than one month's rigorous impri- 
somon, tho High Gourt would not interfore in 
re on ` 


Criminal Reference made by the Addi- 


‘tional Sessions Judge of Meerut, as per letior 


No. 52 af 1914, dated May 1, 1914. 
JUDGMENT.—This is a reference by 
the Additional Sessions Judge of Moernt 
arising out of the following facts. Mehar 
Chand and Kanak Singh were tried before 
a Subordinate Magistrate on a charge 
under section 379 of the Indian Penal 
Code and were sentenced each to undergo 


vigorous imprisonment for a period of one 
‘month and to pay a fine of Rs. 5 each. 


A period of one week’s imprisonment was 
prescribed in default of payment of fine. 
Compensation was ordered to be - paid to 
the complainant Chajju ont ofthe fine if 
reqlixed. Mehar Chand and Kanak Singh 
appealed to the District Magistrate.. Ho 
affirmed the conviction, but varied the 
sentence passed. He reduced the period of 
imprisonment to one of three days, which 
period the appellants before him had actually 
undergone; but he directed the appellants 
each to pay 8 fine of Rs. 100 or in default 
to endergo imprisonment for one month. 


‘The Additional Seasions Judge, when the 


case was brought before him in revision 
found no reason for interference with the 
conviction, but has referred the matter to 
this Court, holding that the District Magis- 
trate’s order amounts to an enhancement of 
the sentence and is, therefore, illegal. There 
is a good deal of authority for the proposition 
that the sentence parsed by the District 
Magistrate in this case does not amount to an 
enhancement of the punishment, inasmuch 
asthe aggregate pericd of imprisonment - 
which the accused persons might have to 
undergo, even in default of payment of fine 
does not exceed the total amount of imprison. 
ment which they might have tq undergo 
under the order of the drying Magistrato 
Vide Queen Empress v. Chadan Jagannath (1) 
and Bhakthavateulu Naidu v. Emperor (2). 

I venture to think that these rulings 
overlook the fact that a sentence of fino is 
not wiped out by serving the alternative 


A 28 B. 439. - 


2) 30 M. 108; 1 W. L T. 375; 5 Or. L. J. 
L. J, 500 (F. B.). EIAM, 


608 
RUDRA PARTAP BAHI v. DAWAN SINGH, 


sentence of imprisonment, but is still liable 
. to be realized under process of the Court. I 
«should be inclined personally- to prefer the 
decision of the learned Judges of the Caloutta 
High Court in Rakhal Raja v. Khirode Pershad 
Duit (3). It was „thare held that no 
general rule can be laid down to determine 
| what is or is not an enhancement of sen- 
tenco when anly a portion of the sentence 
is altered to à punishment of a lesser degree 
of severity. ïn each case the Court has to 
consider what is the effect of the alteration. 
For the disposal of the reference before me, 
however, it does not matter which of the 
opinions above expressed, I am prepared to 
adopt. Sitting as a Oourt of revision 1 
wonld not interfere with the order of .the 
Oourt below, unless the persons invoking my 
_ interference can satisfy me that the order is 
open to interference on legal grounds. If 
Mehar Ohand and Kanak Singh had put 
forward an affidavit showing that a fine of 
Ra. 100 was grossly out of proportion ,to 
their means, orif in their petition to the 
Sessions Judge they had even stated in plain 
terms that they would prefer to undergo 
the sentence passed by the trying Magistrate 
rather than pay the fine imposed by the 
` District Magistrate in appeal, I think I 
should have been prepared to consider the 
question from the point of view takon by the 
learned Judges of the Calcutta High Court 
-in the ruling to which I have referred. I 
find however nothing in the record before me 
to satisfy me that Mohar Chand and Kanak 
Singh really consider a fine of Ra. 100 each 
a heavier sentence than one of a month’s 
rigorous imprisonment; for that is practically 
what the matter comes to. The conclusion 
I arrive at, therefore, is that I am not 
aatisfied that in this case the Court of appeal 
had in fact enhanced the sentence passed by 
the Oourt of: first instance. I, therefore, 
decline to interfere. Let the recurd be 


returned. 
(8) 27 O. 175. 
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ALLAHABAD HIGH COURT. 
CrIMINAL MISOELLANKOUS No. 40 of 1914: 
March 19, 1914. 
Present:—Justico Bir George Knox, Kr. 
RUDRA PARTAP SAHI-—Apprioant 


Eraus 

DAWAN SINGH AKD ormars—OPPosITE 
PARTY. 

Orınnnal Procedure Code (Act F of 1898) s. 185, Ch. 


Section 185 refers to thosc casos only where somo 


~- offence is being inquired into or tried. The section 


does not apply to proceedings under Chapter XII of 
the Oode. : 


Application for transfer of a case under: 
section 185 from the Court of the Magistrate 
of Basti to that of Fyzabad. j 

Mr. 9. O. Muksrji, for the Applicant. 

Mr. A. E. Ryves, for the Crown. 

Mr. Ladli Prashad Zutsht, for the Opposite 
Party. 

ORDER.—This application is an applica- 
tion mado under section 185 of the Criminal 
Procedure Code. “I fail to ses what applica- 
tion section 185 can have to the case before 
me. Section 185 refers to those cases only 
whare some offence is being inquired into or 
tried. The term “offence” has been defined 
in the Criminal Procedure Code. Proceed-: 
ings under Chapter XH of the Code are not 
proceedings relating to any ‘offence’: that 
Ohapter is intended to prevent offences, not to 
deal with offences committed or under com- 
mission: z 

This section does not apply. The applica- 
tion is dismissed. 


Application dismissed, 
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AHMADULLAN KHAN V. ZAR MOHAMMAD. 


ALLAHABAD HIGH COURT. | 
Sacoxp Orre APPHAL No. 287 or 1913. 
May 11, 1914, 

Present:—-Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justico Tadball. 
ULLAH 


AHMAD KHAN—-DEFEXSDANT— 
APPELLAST 
DETEUS s 
ZAR MOHAMMAD AND ANOTHER— 


PLarntrvrs——RAsPONDENTS. 

Pre-emption—Plot of land—Grore—Hakiat. 

A right of pre,omption can also arise in the case of 
sale of a plot of land. 

Therefore, a grovo forming part of the vendor's khata 
and having s separate aree and separately assessod 
to Gorernment revenue is Ackiat and can be the 
subject-matter of pre-emption. 

Second appeal from the decision of the 
District Judge of Shahjahanpur, dated 
January 10, 1913. f 

Mr. Uma Shanker Bajpai, for the Appellant. 


Mr. Muhammad Ishag, for the Respond- 
ent. 


JUDGMENT.—This appeal arises out of 
® suit for pre-emption, The subject- 
matter of the clai was a grove. In the 
sale-deed the land and the trees and 
everything appertaining to tho grove are 
sold. The vendee contends that, although 
there is a custom of pre-emption between 
oo-sharers, the subject-matter of the sale 
in the present suit cannot be considered as 
the kakak or part of the hakiat of the 
vendor because the grove is not assessed for 
Government revenue, and that in any event 
when a plot of land has been sold, the 
ordinary right of pre-emption does not 
arise, In our opinionit is a mistake to 
think thata right of pre-emption can never 
arise in the case of sale of a plot 
of land. If the plot of land is 
the share of theoo-sharers or part of the 
share and a custom of pre-emption prevails, 
then the persons who have a right of pre- 
emption are entitled to maintain the suit. 
The simplest case of this kind occurs in such 
mahals as those in which the co-sharers have 
separate fields representing their shares. No 
doubt it is possible that a vendor might occupy 
two positions in a mahal, vis, the position 
of aco-sharer and the position of a grove- 
holder. Ifhemerely sold his righis as a 
grovo-holder, the ordinary right of pre-emp- 
tion between the co-sharers would not arise. 
In the present case, however, not only did 
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the vəndor purport to sell the land as well 
as the trees but we find that the grove 
was part of the vendor’s khata which had 
a separate area and was separately sasesaed 
to revenue and owned solely by the vendor. 
Under these circumstances we consider that 
the decree of the Court below, so far 
as it allowed the pre-emption, was quite 
justified. 

The second ground of appeal is as to 
price. The Court of first instance found 
that the price (Rs. 500) mentioned in the 
deed was fictitious and it further found that 
tho real price was Rs. 230 after allowing Ra..20 
for certain trees which had been cut down 
by the vendee. The lower Appellate Court 
has only allowed Ra. 75. The learned 
Judge disbelieves the evidence of the plaint- 
iffs’ witneses where they state that only 
Re. 95 was the actual price paid. He also 
disbelieves the evidence of the defendant’s 
-witnesses where they state. that the whole 
of Rs. 500 was paid. He then says that 
in the absence of any better evidence he 
must accept the evidence of the two witnesses 
for the plaintiffs. This, it seems to us, was 
aà very unfair way of dealing with the 
matter, particularly when he had the evidence 
of the patwart that the market value was 
about Re. 265. The learned Judge does 
not say that he disbelieves the evidence of 
the paitoars and the Oonrt of first instance 
believed him. Ifthe Court disbelieved the 
evidence of the plaintiffs’ witnesses and 
could not accept the evidence of the defend- 
ant’s witnesses it should have based its 
finding on what was the market value of 
the subject-matter of the sale. The patwar 
allowed Rs. 35 forthe trees cut down and | 
deducta this from Rs. 265. We accordingly find. 


‘that the proper price to be- paid is Re. 230 


which is the amount found by the Oourt of first 
instance. We vary the decree of the Oourt 
below by substituting Rs. 280 for Rs. 75 
as being the value of the property. In 
all other respects the appeal is dismissed. 
Under those circumstances we direct that 
all parties should bear their own costs of 
the appeal. We extend the time to two 
months from this date. 
Appeal dismissed; Decree carted, 


> 
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OALOUTTA HIGH COURT. 
Ruauiar Orv Arrear No. 8 or 1912. 
May 6, 1914. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 

Raja Sri Sx MOHENDRA LAL SINGHA 

3 DEO—DEFENDANT—ÅPPRLLAST 


DCTSUS 
FAKIR CHANDRA DUTTA AKD oTHaRB— 
PLAUINTIFYS AND OTHARS—RHMAIKING 


DAYANDANTS—-RASPOMDHNTS. 

Civil Procedure Coda (Act Y of 1908) Soh. II, cl. 8— 
Arbitranan app alun jor reference made by parties 
~—-Discretion of 

Notwithstanding that much time of the Oourt may 
have been occupied in hearing a still the law 
distinotly gives the parties to a smt the right to have 
the matter submitted to arbitration if they come to 
an agreement to referit to an arbitrator at any 
time before the judgment is pronounced. 

It is quite clear on the provisions set outin the 
second edule to the Code of Olvil Procedure that 
the Oourt has no discretion in the matter; and where 
the parties to a suit come to an agreement in wri 
by which they agree to refer to the arbitration 
certain arbitrators and apply to the Court to rofer 
the sult to them the Court cannot reject the 
application bocause it is “untimoly.” 


Appeal from the decree of the Sub-Judge 
of Bankura, dated September 21st, 1911. 


Babus Mohini Mohan Ohatterjes and 
Ambtka Pada Ohowdhury, for the Appellant. 


Babus Nagendra Nath Ghosh, Bejoy Kumar 
Bhattacharjæ and Baikuntha Nath Mitter, for 
the Respondenta. 


JUDGMENT. 


Fuistousr, J.—In this caso, the first defend- 
‘ant has appealed from the judgment of the 
learned Subordinate Judge, dated the 21st 
September 1911. The case certainly stands 
on a peculiar footing and, so far as I know, I 
have never met with such a. case before, 
because itis the common case of all the 
parties that they came to an agreement 
which was reduced in writing by which 
they agreed to referall matters in dispnte 
between them to the arbitration of ‘certain 
arbitrators and they asked the learned Jndge 
to refer the matter to the arbitrators named. 
The learned Judge, however, said, so far as 
we can see from his order-sheet— Order No. 
21 dated the 19th September 1911—+that “the 
application being untimely is rejected”. The 
learned Judge might have considered that 
when the case had taken up so much time 
of the Oourt, the application was untimely. 
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but, notwithstanding that, the learned Judge 
was bound by the provisions of the law, if 
the parties did come to an agreement to refer 
the matter to arbitration, to send it to be 
dealt with by the arbitrators. It is quite 
clear on the provisions set ont in the second 
Schedule to the Oode of Civil Procedure that 
the learned Judge had no discretion in the 
matter. Notwithstanding that much time 
of the Court may have been occupied in 
hearing a case, still the law distinctly gives 
the parties to a suit the right to have the 
matter submitted to arbitration, if they come 
to an agreement to refer it to the arbitrators 
at any time before the judgment is pro- 
nounced. The parties in this case obviously 
did come to an agreement before the judg- 
ment was pronounced and they were entitled 
to have that matter referred in accordance 
with clause (8) of the said second Schedule, 
which directs the Court, by order, to refer 
the matter in differance to the arbitrator and 
to fix a time for making the award. The 
learned Judge has altogether ignored those 
provisions of the law. However, it is quite 
clear in this case that none of the partiea to 
the suit are responsible for the judgment ` 
that has been given in favour of the plaintiffs 
because all the parties requested the Jearned 
Judge to refer the matter to the arbitration, 
but he declined to do so. That being so, of 
course, none of the parties are responsible 
for the appeal to this Court and the costs 
both of this Court and of the proceedings in 
the Oourt below must abide the result of 
the award of the arbitrators. All that we 
can do in this case is to set aside the 
judgment and decree of the learned Judge 
in the Court below and direct him to refer 
the matter to the arbitrators in accordance 
with the agreement come to between the 
parties. 

The defendants Nos. band ‘6 are merely 
formal defendants, their mortgage being 
prior to the mortgage sued upon. Of course 
their rights do not form the subject matter 
of the reference to the arbitration. i 

RICHARDSON, J.—I agree. 

Judgment and decres set aside. 
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ALLAHABAD HIGH COURT. 
Suconp Crv APPHAL No. 579 or 1913. 
May 11, 1914. 
Present:—Justice Sir P. O. Banerji, Kr., and 
Mr. Justico Chamier. 

GAYA DIN SINGH—Daragpaxt— 


APPELLANT 
versus 
GAJADHAR, AND orners—PLarmtirrs— 
RASPONDENTSE. 

Hortgage— Redemption Simple mortgage eee 
redervpiion before prior usufi uota y mor 
oquuy of redemption. 

In 6 simple mo there was a provision that it 
ahould be before an usufruotusry mortgage 


between tho same partios in respect of the game pro- 


POLL chink (he pairs wee not .& clog on the 
equity of redemption. 

Second appeal from the decision of the 
Subordinate Judge of Oawnpore, dated the 
15th of February 1918. 

Mr. Govind Prashad, for the Apellant. 

Dr. S. O. Banerji, for the Respondent. 

JUDGMENT.—This is a suit for the 
redemption of three usufructuary mortgages. 
There were seven simple mortgages on 
the property each of which provided that 
it should be redeemed before the usufruc- 
tuary mortgages were redeemed. The de- 
fence was that the plaintif was not 
entitled to redeem the nsufructuary mort- 
gages without redeeming the simple mort- 
gages also. Both the Oourts below have 
held that the stipulation in the simple mort- 
gages amounts to a olog on the right of 
redemption and that the stipulation cannot 
be enforced. 
decision is contrary tothe decision of this 
Court in Ranj Khan v. Ramdhan Singh 
(1) in which a large number of cases on the 
point are discussed. 

We allow the appeal, set aside the decrees 
of the Courts below and remand the case 
to the first Ovurt to he restored to ita 
original number and to be disposed of 
according to law. Oosts here and hereto- 
fore will be costa in tho cause. Costs in 
this Court will. include fees on the higher 
scale,” 


Appeal allowed; Oase remanded. 
(1) 2 Ind. Osa. 850; 81 A. 482; 6 A. L. J, 654. 
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It appears to us that this , 
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- MADRAS HIGH COURT. 
Cryn Revision Petrriox No. 101 or 1918. 
is March 26, 1914. 
Uo Present:—Mr. Justices Tyabji. 
MUNIAPPA CHOUDURI—DEFESDANT— 
PETITIONER 


versus 
SINGARAVELU MUDALI AND axormar—. 
PLAINTITFS—RBSPONDARTS. 


laintif? claims rent on foot of an oral 
agreement but fails to prove the agroament, the Court 
in the exercise of its discretion may give him a 
decree for profits for use and ocoupetion, ff on the 
facts of the case no issues of an entirely differant 
character would hayo been necessary had the basis of 
the plaintiff's claim been use and ocoupation. 

Surendra Narain Stagh v. Bhas Lal Thaker, 28 O. 
4152, referred to. 


Petition under section 25 of Act IX of 
1887, praying the High Oourt to revise. 
the decree of the Court of the District Munsif 


of Tiryallur in Second Civil Suit No. 957 
of 1912. 
Mr. A. Suryanarayaniah, for the Poti- 


tioner. 


Mr. 5. Duraswams dei for the Respond- 
ents. 


JUDGMENT.—It is argued before me 
that the District Munsif went in contraven- 
tion of the cases Inkhee ‘Kani Doss VUhowdhry 
v. Sumesrooddi Tustar (1) and Surendra 
Narain Singh v. Bhat Lal Thakur (2), inas- 
much as he permitted the plaintiff to succeed 
on the basis of claiming profite for use and 
occupation, whereas the case for the plaintiff 
as set forth in the plaint was founded on 
an agreement in the torms similar to those 
contained in a meachtlika for the preceding 
fasli. The agreoment alleged in the plaint 
however is un oral agreement, and it seems 
to me that the District Munstf used his 
discretion rightly in allowing the claim on 
the basgia that ho did. He evidently cou- 
sidered that, though the plamtiff was unable 
to prove the agreement to the full extent 
that he alleged, yet there was permission 
on the part of the ‘plaintiff to allow the 
defendant to be in occupation of the land 
and that under the circumstances, the proper 
rent to be charged was not what the plaint. 


1) 21 W. B. 208, 18 B. L. R. (F. B.) 248. 
2) 22 O. 752. 
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iff claimed but calculated on the basis 
adopted by the District Munsif. It is not 
alleged before me that if the plaint had been 
on the basis on which the plaintiff had 
obtained the deoree and if his claim had been 
for use and occupation it would have given 
rise to “issues of an entirely different 
obaracter from those on which the*trial as a 
guit for rent” proceeded, see Surendra Narain 
Singh v. Bhat Lal Thakur (2). Tt is argued 
however that the plaintiff haying come to Court 
with a false case he should not have been 
allowed to obtain a decree on the true facta. 
I think the District Munsif exercised his 
discretion .properly in permitting the plaintiff 
to obtain the relief on the basis adopted by 
the District Munsif. It is, however, trne 
_that the plaintiff put his case somewhat too 
high. That is a matter which the District 
Munsif might have considered in making an 
order as to costs.. Bearing that in mind 
“I will order the petition to be dismissed but 
with only half the costa of the respondents. 
Petition dismissed. 
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JUDGMENT. 


Rarigua, J—This case has been referred 
to a Bench of two Judges, ss when it came 
up before a learned Judge of this Court 
it waa stated that whatever his decision 
may be an appeal would be preferred under 
the Letters Patent. 

The question raised in the appeal is, 
whether the sons who formed a joint Hindu 
family with their father, can sue to redeem 
property belonging to the joint family, 
which has been sold and purchased by the 
mortgagee at Court sale in a decree obtained 
against the father in a suit on the 
mortgago bond given by the father, 
when the security of the property was 
roleased and a simple money decree asked 
for and granted. The facts which led to 
the present appeal and the point under 
discussion aro as follows: Tho plaintiffs- 
appellanta and ‘their father, Nandan Singh, 
ware members ofa joint. undivided Hindu 
family. On the 28th September 1893 
Nandan. Singh alone executed a deed of 
simple mortgage in favour of one Ratan Lal 
in lien of Rs. 99 in respect of some of the 
joint family property. Ratan Lal brought a 
suit on foot of his mortgage against Nandan 
Singh only. He did not implead the sons 
of the latter and releasing the security of 
the property asked for a simple money 
decree which waa passed in his favour on 
Soptember 18, 1898. In execution of his decree 
Ratan Lal attached ‘the mortgaged pro- 
perty as also some othor property of the 
joint family on November 7, 1898. Both 
the attached properties were sold on August 
22,1899. Ratan Lal bought the mortgaged 
property and the other property was pur- 
chased by a stranger at the Oourt sale. 
On September 26, 1899, the sale in favour 
of Ratan Lal was confirmed. On the 21st 
of August 1911 the plaintiffs-appellants, the 
adns of Nandan Singh, instituted the suit 
which has given rise to the present appeal 
in the Court of the Subordinate Judge of 
Bareilly for redemption of the mortgage 
of September 28, 1893. They based their 
claim on the allegations that they and their 
father were mombers of a joint undivided 
Hindu family, that the property sought 
to be redeemed was joint family property, 
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that they were no parties to the decroe of 
September 13, 1898, and that the salo to 
Ratan Lal was voidable in view of section 
99 of Act IV of 1882. They ‘further stated 
that they had asked Ratan Lal several 
times ont of Court to allow redemption 
and render an account of the property since 
his possession as a purchaser but he had 
declined io accede to their request. The 
cause of action accrued to the plaintiffs 
on August 1, 1911, the date of the last 
refusal of Ratan Lal and, therefore, they 
sued for redemption of the mortgage of 
September 28, 1898, on the payment of 
Ra. 158 or whatever sum the Court found due 
and for mesne profits on a rendition of accounts 
by Ratan Lal sinco his possession over the 
property. Ratan Lal resisted the claim on 
various pleas. He said that there was no 


subsisting mortgago capable of redemption, : 


that the sale in hia favour was valid, that 
it could not bo impeached after confirma- 
tion, that section 99 of Act IV of 1882 
was inapplicable, that there was a prior 
mortgage in favour of a third party which 
should also be- paid off and that a much 
larger sum than that offered by the plaintiffs 
was due on the mortgage of September 
28, 1898. The learned Subordinate Judge 
found against the plaintiffs on the ground 
that their father being the karta of 
the family executed the mortgage of 
September 28, 18938, in his representative 
capacity and the decree of Ratan Lal was 
passed againsi him in that capacity and 
as he, Nandan Singh, had not objected 
to sale and allowed it to be confirmed 
he must be taken to have waived his rights. 
The plaintiffs have come up in second 
appeal to this Court. They contend that 
the. learned Additional Judge did not ap- 
preciate the real issue in tho case and mis- 
applied the law of waiver or estoppel. 


The fact that the mortgage was given 
by Nandan Singh or that the decree was 
against him in his capacity as karta 

of the family does not affect the merits of 
the present case, nor does his silence in 
the execution proceedings of 1899 amount 
to a waiver or estop his sons from bringing 
the present suit for redemption. The real 
issue in the case is not the status of Nandan 
Singh or thé, effect of his silence in the 
execution proceedings of 1899, but whether 
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a mortgagee can,- by obtaining a money 
decree for a mortgage debt and purchasing 
the equity of redemption in erecution of 
that decree, relieve himself of his obliga- 
tions as mortgagee and deprive the mortgagor 
of his right to redeem. It is argued for 
the plaintifis-appellanis that the mortgagee 
cannot do so in view of the provisions of 
section 99 of Act 1V of 1882. In support 
of his contention the learned Counsel for 
the plaintiffs-appellants relies on the fol- 
lowing cases: Mayan Pathuti y. Pakwan 
(1), Manand Balkrishna Bhat v. Dhondo 
Damodar Kulkarni (2), Pancham Lal Chow- 
dhury v. Kishun Pershad Misser (8), Khiarajs 
mal v. Daim (4). 

In the Madras case tho facts were that 
a mortgagee in exccutionof a simplo money 
decree against the mortgagors sold the mort. 
gaged property subject to his mortgage and 
purchased it himself. The mortgagors brought 
8 regular suit to have the sale set aside on the 
ground that it was in contravention of the 
provisions of section 99 of ActIV of 1882. 
The defence of the mortgagee was that 
a regular suit for the cancellation of the 
sale was not maintainable as tho question 
whether the sale was liable to be set aside or 
not was one relating to the execution, 
discharge or satisfaction of the decree 
and should have been raised and conld 
only be raised and decided in the exe- 
cution proceedings. The learned Judges 
of the Madras High Oourt accepted the 
plea in defence and held that the suit of the 
mortgagora was not maintainable. But thoy 
further held that in spite of the confirmation 
of the sale and the fact that a suit to set’ 
it aside did not lie, the mortgagors were not 
precluded from suing to redeem the mort- 
gaged property on payment of the amount 
given credit for by the mortgagee in respect 
of the sale. In the Bombay case three 
persona vis. Shankarji, his son and grandson 
formed «a joint undivided Hindu family. 
Shankarjr executed a usufractuany mortgage 
in favour of one Hamir Mul in respect of 
some of the. joint family property. After the 


eee 847; 9 M. L. J. 98. 

22 B. 624. 
(3) 6 Ind. Oas. 47; 14 O. W. N. 570 at p. 582;,12 O 

L. J, 87 
(4) 82 0. 206; 9 0. W. N. 201; 2A Le J. 1,10.L, 
7. 884, 7 Bom. L. R. 1; 82 L A. 8 (P.O); 
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death of the mortgagor Hamirmul in execu- 
tion of a simple - money decreas for 8 
debt other than the mortgage debt, sold 
the mortgaged property and purchased 
it benamt in the name of his dependonts. 
The grandson of Shankarji sued to redeem 
the mortgagod property on the ground that 
the sale was benami for Hamirmul and econ- 
travened the law laid down by section 99 of 
- Act IV of 1882. The claim was resisted on the 
ground that no objection had been taken to 
the sale and, therefore, the sale was valid. 
The plea in defence was disallowed and it 
was held that the mortgagee could not by 
such salo and purchase free himself from 
the liability to be redeemed. The learned 
Ohiof Justice who decided the case referred 
to the proposition of law lsid down in the 
case of Bhuggobutty Dossee v. Shamachuran 
Bose (5). The proposition was that “a 
mortgagee is not entitled by means of a money- 
decree obtained on & collateral security, such 
as a bond or covenant, to obtaina sale of 
the equity of redemption separately, because 
by so doing he would dopriva the mortgagor 
of the privilege which, upon the principle of 
considering the estate as a pledge, a Court 
of Equity always accords to a mortgagor, 
namely, a fair allowanco of time to enable 
him to discharge the debt and recover the 
estate. This privilege is an equitable inci- 
dent of the contract of mortgage, and it would 
be inequitable to permit the mortgages to 
evade it; to do that ciroultously which he 
could not do directly.” “That is the 
principle”, the learned Chief Justice went'on 
to say, which, in on oxtonded form, is 
enacted as law in section 99 of the Transfer 
of Property Act.” It should be obsorved 
here that the learned Chief Justico -of the 
Bombay High Court referred to the principle 
of equity in support of his decision as the 
Bale objected to had taken place before the 
passing of Act IV of 1882. 


- In the case of Pancham Lul Chowdhury v. 
Kishun Pershad Misser (3) the facts wero 
that a mortgagee “obtained a simple money 
decrees on the basis of a hand-note. In exe- 
cution of that decree he sold the mortgaged 
property subject to the mortgage and him- 
self purchased it. He obtained mutation of 
names in his fayonr and no objection was 


(5) 10. 387. 
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taken on behalf of the mortgagor. . The 
sons, of the mortgagor sued for redemption 
of the mortgage. The claim was resisted 
on the gronnd that their father had waived 
his rights by acquiescence in the sale and 
that they could not ask for redemption with- 
out having the sale first set aside. It was 
held that it was a well established principle 
thal uw purchase by” a mortgagee of the 
equity of redemption in exvoution of b 
simple money decrees, constitutes him a 
trustee for the mortgagor and that he does 
not, unleas there is a release of the equity of 
redemption on other circumstance which in 
law barred the right of redemption, acquire 
an irredeemable title. It was further held 
that the mortgagor was under no necessity 
to have the sale set aside before he could 
sua for redemption. He could sue for 
redemption within the period of limitation 
allowed by law. The plea of waiver was 
also disallowed. 


The facta of Khatrajmul v. Daim (4) were 
complicated and it would serve no useful 
purpose to recite them in detail here. It is 
sufficient to refer to the principle approved 
of by their Lordships, which bears directly 
on the point under discussion. Their Lord- 
ships are reported to have said at page 316 
of the report that they “throw no doubt on 
the principle, which has been acted on in 
many cases in India, that a mortgagee cannot, 
by obtaining a money decree for the mortgage 
debt, and taking the equity of redemption in 
execution, relioye himself of his obligations 
as & mortgagee, or deprive the mortgagor 
of his right to redeem on accounts taken, 
and with the other safe guards usual in & 
suit on the mortgage.” It will be observed 
that their Lordships have stated the principle 
in a leas general and more guarded language 
than that expressed in the Oaloutta and 
Bombay cases and limit its scope to the 
case of a mortgagee who obtains a simple 
money decree in respect of his mortgage 
debt and in execution of that doores sells 
and purchases tho equity of redemption. The 
provisions of section 99 went further than 
the principle approved of by their Lordships. 
Tho law as onuacted inthe Transfer of Pro- 
porty Act has been altered and brought into 
consonance wilh the principle enanciatod by 
their Lordships in Daime case (4), vide Order 
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XXXIV, rule 14 of the Oode of Civil Pro- 
cedure. Inthe present case, however, the 
mortgaged property was sold and purchased 
by the mortgagee in execution of a simple 
money decree obtained for the mortgage 
debt. The alteration in the law does not, 
therefore, affect the issue between the par- 
ties to this case. It is clear from the 
authorities just discussed that the appellants 
can redeem the property purchased by 
Ratan Lal in execution of the simple money 
decree for the mortgage debt. 

But the respondent argues that the law under 
which the appellants claim redemption vis., sec- 
tion 99 of Act IV of 1882 or, to be more 
accurate, Order XXXIV, rule 14, is inap- 
plicable to the present case for three reasons: 
First, the sale of joint family property held 
against a Hindu father can be avoided by 

“the sons to the extent of their share, only 
if they were no parties to the decree and 
the debt for which the decree was passed, 
was such that under the Hindu Law they 
were not bound to pay it. In support of 
this reason the case of Debt Singh v. Jia 
Ram (6) is referred to. Secondly, a sale 
of the mortgaged property, once confirmed 
thongh in favour of a mortgagee and held in 
execution of a simple money decree obtained 
for the mortgage debt, cannot be subse- 
quently questioned and set aside at 
the instance of the mortgagor or his sons. 
And thirdly, that the failure of the mort- 
gagor to object to the sale before ita con- 
firmation amounts to a waiver of the benefit 
given by the law and he or any other 
member of the joint family is estopped 
from challenging the sale. In support of 
the last two reasons the following cases are 
relied upon:—Tara Chand v. Imdad Husain 
(7); Parmanand v. Daulat Ram (8) Banh Bal 
v. Manni Lal (9) Muhammad Abdul Rashid 
Khan v. Dilsukh Rai (10) Kishan Lal v. Umrao 
Singh (11). Ishall discuss the three objections 
urged on behalfof the respondent in their order. 

The rule of Hindu Law alleged by 
the respondent that the sons in a joint 
Hindu family can avoid a decree passed 


6) 25 A. 214 (F. B.)y A. W. N. (1908) 21, 
7) 18 A. 325 A. W. N. (1896) 94. 
B) 25 A. 54) A W. N. yoy) ee 
9) 27 A. 433A W. N. (1905) 43 2 A: L. J. 121. 
10) 27 A. 517; 2 À L J. 219; A W. N. (1995) 80. 
11) 80 A. 148 ab p. 149; A. W N, (1999) 45 5 A 
Ligh = 
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against their father, only on the grounds 
that they were no parties to the decree and 
that the debt for which the decree was passed 
was such that they were not under the 
Hindu Law bound to discharge it, has no 
application to the present case. In the pre- 
sent case the sons are not seeking to evade 
the payment of their father’s debt. They 
are offering to diachargo the mortgage, that 
is, to pay the debt contracted by their 
father. They want to avail themselves of 
the provisions of a law that gives them the 
right to redeem under certain circumstances 
in spite of the sale of the joint family pro- 
perty in execution of a decree against the 
father. The first objection of the respond- 
ent has, therefore, no force. 


The first case in support of the second objec- 
tion is that of Tara Ohand v. Imdad Husain (7). 
In that case one Imdad Husain mortgaged with 
possession his semindars property and his share 
in a house to one Dwarka Das. The latter 
then leased the mortgaged lands to Muham- 
mad Hussain who fell into arrears with his 
rent. Dwarka Das obtained a decree for | 
arrears of rent and in execution of his 
decree had the share of the house mortgaged 
sold. One Tara Ohand purchased the said 
share in the house and then sued in a Civil 
Court for partition of the share purchased 
by him. Muhammad Husain resisted the 
suit on the ground that the sale of the 
share of the house in suit was in con- 
traveution of section 99 of Act IV of 1882. 
It was held that Muhammad Husain could 
not dispute the validity of the sale in the 
civil suit brought by the purchaser for 
partition. In the case of Parmanand v. 
Daulat Ram (8) the purchase by the mort- 

was under a decree obtained under 
soction 67 of Act IV of 1882. It was held 
that a sale under such a decree did not 


- offend the law enacted in section 9 of Act IV of 


1882. In the case of Banh Bal v. Manni Lal (9) 
mortgagee obtained a simple money decree 
in respect of a debt other than the mort- 
gage debt. He them transferred the decree 
to a third pariy. The latter in execntion of 
the decree sought to sell the equity of re- 
demption of the mortgagor who objected on - 
the basis of the provisions of section 99 of Act 
IV of 1882. The objection was disallowed 
on the ground that section 99 of Act IV 
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of 1882 did not preculde a third party from 
bringing to sale the equity of redemption 
of the mortgagor. The facts of the case of 
Muhammad Abdd Rashid Khan v. Dilsukh Rai 
(10) were somewhat complicate] and need 
not bə reproduced here in detail. The main 
facta were that one Ram Bar oxecuted a 
mortgage in respect of certain property in 
1863 in favour of one Debi Das. Subsequent 
to the mortgage Ram Bux sold his equity 
of redemption to third parties. After the 
sile of the equity of redemption Debi Dass 
11 execution ofa decrees for costs and masne 
profits brought the equity of radsmption 
in the hands of the purchasers to sale and 
bought it himself. Abont 20 years after, 
the purchasers of the equity of redemption 
sued to redoom the mortgage property treat- 
ing the sale to the mortgages as a nullity. 
They failed toimplead some of the necessary 
parties. It was held that the suit must 
fail for wont of proper parties and that 
the sale to the mortgagee was not void 
bat voidable and could not after the lapse 
of twenty years be impeached. The facta 
of the case of Kishan Lal v. Umrao Singh (11) 
were as follows: One Umrao Singh gave 
& mortgage to ono Kishen Lal. The latter 
brought a suit on foot of his mortgage, 
but abandoned his security and asked for 
a simple money decree which. was granted. 
The decree-holder then assigned the decree 
to another person whose name was also 
.Kishen Lal , The assignee in execution of 
the decree sold and purchased the mortgaged 
properly. The mortgagor applied undor 
section 311 of the Code of Civil Procedure 
(old) to have the sale sot ‘aside, but 
was unsuccessful and the sale was con- 
firmed. About three years after the mort- 
gagor again applied to have the sale sot 
aside on the ground that it was held in 
contravention of section 99 of Act IV of 
1882. His application was rejected by the 
first Court bat allowed by the Judge. On 
.appeal to this Court the order of the first 
.Court was restored. Ib was held that the 
salo objected to had jaken placo and had 
been confirmed to ‘the knowledgo of the 
. mortgagor and he could not, after the lapse 
of three years from confirmation, question 
it and defeat the title of the purchaser on 
the ground that the Oourt executing the 
decree ought not to have allowed the sale 
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in violation of section 99 of Act IV of 1882. 
The only case that beara on the point is 
that of Muhammad Abdul Rashid Khar v. 
Dileukh Rai (10). In that case a suit for 
redemption was brotight aftera sale in viola- 
tion of section 99 of Act IV of 1882 had 
taken place and had been confirmed. The 
claim in that case was disallowed for three 
main reasois as would appear on a perusal 
of the report of the case. The reasons 
were that the sale objected to had taken 
place prior to the passing of the Transfer 
of Property Act, that the disqualification of 
the mortgagee to purchase the equity of 
redemption was limited to a case whero he 
became the purchaser in execution of a 
simple money decreo obtained for the mort- 
gage debt and that proper parties had not 
been impleaded. Now in the present case 
none of these reasons hold good. The 
sale in the present case took place long 
after the passing of the Transfer of Property 
Act and it was held in execution of a decree 
obtained for the mortgage debt. There is 
no question as to the omission of any neces- 
sary parties. Thecaso of Muhammad Abdul 
Rashid Khan v. Dilsukh Rai(10) is not, there- 
fore, of any assistance to the respondent. The 
case reported as Parmanand v. Daulat Ram (8) 
isnot in point at all. Inthatcase the sale 
took place in execution of a decree obtained 
under section 67 of Aot IV of 1882. 

The other three cases vis, Tara Chand 
y. Imdad Husain (7), Banh Bal y. Manni Lal 
(9) and Kishan Lal v. Umrao Singh (11), are 
distinguishable on the ground that the sale in 
those cases was notin favour of the mort- 
gagee but of a third party. The law as 
enacted in section 99 of Ast IV of 1882 
does not preclude a third party, a person 
other than the mortgagee, whether an 
assignee of the decree from the mortgagee 
or a complete stranger, from purchasing the 
equity of redemption in execution of a 
money decreas obtained by the mortgagee 
for the mortgage or any other debt, In the 
caso of Muthu v, Karuppan (12) it was laid 
down that œ sale in contravention of 
section 99 of Aoct-TV of 1832 is not void 
but voidable, only and where the mortgagee 
himself becomes the purchaser, he cannot 


(12) 17 M L. J. 168, 2 M. © T, 181; 30 M. 813. 
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by such purchase free himself from his 
liability to be redeemed. But this equity 
does not arise against a stranger auction 
purchaser.” Moreover, the three cases in 
question did not lay down that a mort- 
gages -could not sue to redeem after a 
sale in contravention of section 99 of Act 
IVY of 1882 bad been confirmed. On the 
other hand there is distinct authority for 
the proposition that-ho need not seck to 
have the sale set aside and can sue for redemp- 
tion, vide Mayan Pathutt v. Pakuran (1) and 
Pancham Lal Ohowdhury v. Kishun Pershad 
Misser (8). The second objection for the res- 
pondent, therefore, fails. 


The third objection is based on the silence 
of Nandan Singh, his failure io object to the 
sale. It is-:said thatas he did nof choose 
to object to the sale he must be taken to 
have waived the right given to him by the 
law and if he waived his right to object to 
the sale on the ground 
At IV of 1882, his sons, the plaintiffs- 
appellants cannot avail themselves now of 
ithe benefit of that section. The passage 
reported in Kishan Lal v. Umrao Singh 
(11) is relied upon in support of this con- 
tention, The passage is as follows:— 
“What webave to decide is whether the 
order for sale having been passed to the 
knowledge of the judgment-debtor and 
having. been allowed by him to becomes final, 
he can now at this late stage have the sale 
set aside and the purchaser divested of his 
title on the ground that the Court ought not 
to have ordered the property to be sold. In 
our opinicn the decision of the Court of first 
instance on this question is right.” The first 
Court disallowed theapplicationofthe mortga- 
gors onthe ground that it was made too late. 
I do not think that this passage is an authority 
for the proposition that the silence of Nandan 
Singh in the execution proceedings amounts 
to a waiverof the benefit given by section 
99 of Act IV of 1882 to a mortgagor or 
that if it were, it would bind and estop 
bis sons from availing themselves of that 
benefit. Moreover the silence or laches of a 
mortgagor may defeat his objection to sale 
and yet not deprive him of his right to sue 
for redemption. I would again refer to the 
case of Pancham Lal Ohowdhur, v. Keshun 
Pershad Misser (8) where the point was 
raised and Aecided against the mortgagee- 
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purchaser. In that case the mortgagor lind 
not kept silent but had accepted the validity 
of the oxecution procoedings against the 
mortgaged property. In disposing of the 
plea of acquiescence the learned Judge 
referred toa remark made by their Lord- 
ships of the Privy Oounocil in the case of 
Khatrajmal v. Daim (4). The remark was 
that “neither exclusive possession by the 
mortgagee forany length of time short of 
the statutory period of 60 years, nor any 
#oqniescence by the mortgagor not amount- 
ing to a release of the equity of redemption 
will bea bar or defence to a suit for re- 
demption if the partios are otherwise entitled 
to redeem.” The third objection for the 
respondent, therefore, fails also. 

I would, therefore, allow the appeal and set 
aside the decroe of the lower Appellate Court. 
But as that Court disposod of the appeal on a 
preliminary point and did not decide the 
other points raised in the appeal before it, 
I woald remand the case to that Court for 
disposal according to law. 

Piagotr, J:—I tonon. 

By toa Covrr.—The order of the Court is 
that this appeal is allowed, the order of the 
lower Appellate Court is set aside and the 
appeal is remanded to it for disposal accord- 
ing to law. Costs, including in this Oourt 
fees on the higher scale, will abide the 


event. 
Appeal allowed, 
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Where the fund in Oourt consisted of the surplus 
sale-proceeds payable to the defendant-mortgagor 
after sale under a mortgage decree, and was attached 
by the Court at the instance of the several decree- 
holders of the mortgagor: 

Held, that section 78 of the Civil Procedure Oode 
had no applimtion, and the decros-holders were on- 
titled to be fully paid in the order of their attach- 
men 

cine ut attnohmont made before tho money had 
been paid into Court, was not a valid attachment 
under Order XXI, rule 52, of the Oode. 


Messrs. V. V. Srinsvasa Atyangar and T. 
Rajagopalachartar, for the Plaintiff. 

Mr. P. V. Doratsamad Mudaliar, for the De- 
fendant. 

JUDGMENT.—I think thot as regards 
the claim to rateable distribution this case 
is governed by the decision of the Appellate 
Court in Original Suit Appeal No. 22 of 
1909 (unreported). In that case there were 
numerous attachments from the Small Canse 
Court of a fund in Court and I directed the 
first attaching creditor in point of time to 
be paid in full and disallowed a claim for 
rateable distribution by the other attaching 
creditors. The Appellate Court affirmed 
this order merely remarking that: The fact 
that a fund is attached by a Oourt does not 
constitute the fund ‘asseta held by’ that 
Oourt within the moaning of section 78.” I 
hold, therofore, that the first attaching creditor 
is eutitled to be paid in full out of the 
fund. The fund in Oourt consists of the 
surplus sale-proceeds payablo to the defend- 
ant-mortgagor after sale under a mortgage 
decree. The money was paid into Court by 
the auctioneers on 27th March 1913 and was 
subsequently attached at the instance of the 
present applicant. The attachment at the 
instance of the opposing creditor was made 
before the money had been paid into Oourt and, 
therefore, before there was any property in the 
custody of the Court within the meaning of 
Order KAT, rule 52, and was, therefore, bad 
Tulaji Fatesing Raje Bhosle v. Balabhai Lakhmi- 
chand(1). Ithas been argued thatas thisattach- 
ment was made after the decree for sale of the 
mortgaged property the provisions of the rule 
are satisfied, but I am unable to accept the 
contention, as “the ‘property tobe attached” 
within the meaning ofthe rule in this case 
was this particular fund and this was not 
in tho custody of the Court at the dato of 
the attachment in question. Payment out 
as prayed with costs against the opposing 
creditor. Suet decreed, 

(1) 22 B. 89. 
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OALOUTTA HIGH COURT. 
Soop Orvit Arrsars Nos. 2505 AND 2886 
or 1910. 

May 20, 1914. 
Present:—Justice Sir Herbert Carnduff, 
Kr., and Mr. Justice Chapman. 

No. 2505 or 1910. 

ASHRAF ALI agp OTHERS— DuPENDANTS 
Nos, 14, 20, 81, 46, 55 awp 61 mo 63 
— APPELLANTS 
TETEE 
MUHAMMED ALI AND OTASRS—PLAINTIF9B 
AND REMAINING DEFSNDANTS—RBAPONDENTS. 

No. 2886 or 1910. ‘ 
OHHIDIK ALI AND sxoraen—Daranpanta 
Nos, 4, 9—APPELLANTS 
CSTSNS 
MUHAMMAD ALI AND oruHees—PLAmrirrs 


AND BEMAINING DHFENDANTS—RESPONDBRTS. 

Thakbust map, suit based on—Valus of thak map— 
Local inveshgation by Court tiying sust—Cirvil Proos. 
dure Oode (Act XIF of 1882), a. 802. 

In a suit for possession based on a Thakbust map 
as between proprietor and proprietor the thak map 
is unquostionably a correct record of the bonndariesa 
of a village and estates and where it is relaid with 
substantial accuracy ib proves plaintiff's title.. 

A Oourt trying a suit does not act irregularly and 
improporly in itself making a local invoatigation in 
the course of the trial and supplementing the evidence 
by what was noted on the spot, 

Wisa v. Amseroonissa Chaton, 8 W. R. 210, reliod on. 


Appeal against the decree of the Officiating 


Additional District Judge, Sylhet, dated 
8lst March 1910, affirming that of the 
Additional Subordinate Jndge of that 


District, dated 30th Jannary 1908. 


Mr. Oasperss and Babus Sarat Chandra Roy 
Chaudhuri and Oharu Oh. Bhattacharya, for 
the Appellants. 


Babus Ram Charan Miira and Jyotish 
Ohandra Sarkar, for the Respondent. ' 


JUDGMENT.—These appeals arise ont 
of two suita for tlie recovery of possession 
of cortain landas in Maurs Bagmara ond 
Sujanagar in the District of Sylhet. Tho 
suits were decreed in favour of the plaintiff 
defendants sre the appellants 
before us. 

Tho first point raised by the learned 
Counsel in support of the appeal is that 
the plaintiff's case rests entirely on sẹ thak- 
bust map prepared in the year 1864, which 
on the facts referred tu in the judgments of 
the Courts below is wholly unreliable ond 
worthless, and which has nob boen and 
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cannot be properly relied. The revenue 
survey, which followed the thak of the 
district of Sylhet was apparently not approved 
by the Local Government under sections 8 
and 4 of the Bengal Alluvion and Diluvion 
Act of 1847. In 1864 the lands were either 
jungle or submerged, and therefore, no 
proper hak could have heen prepared. 
There was no field measurement: the trijunc- 
tion or starting point could not be fixed 
with accuracy and generally, it is urged, 
the attempt at relaying the maps was futile. 


It is true, no doubt, that the revenue 
aurvey proceedings appear not to have obtained 
the approval of the local Government as 
contemplated by the Act of 1847. But, 
although that fact might be of importance 
if the case were ons of the assessmer:t of 
additional revenue on the basis of the 
revenue survey, that is not the case before 
us here. Moreover, it is the thak map we are 
now concerned with, and not the revenue 
survey map; and the fact remains that the 
thak was prepared in the presence of the 
persons concerned and was signed by them 
or by their agents, and that such maps 
have for years been accepted by the Civil 
Courts as evidence both of possession and of 
title. As the District Judge has remarked: 
“It is unquestionable that as between pro- 
priestor and proprietor the thak has come 
to be regarded as a correct record of the 
boundaries of villages and estates.” 


As to the impossibility of relaying the thuk 
we are confronted by the fact that it has, 
in fact, been relaid. A Oivil Court Amin 
was deputed for this purpose, and the report 
submitted by him was in favour of the 
plaintiff. In consequence of an objection 
taken by the other side,a Pleader Com- 
missioner was appointed to check the 
Amins proceeding. The Pleader Com- 
missioner’s report was also in favour of 

. the plaintiff. The Subordinate Judge went 
to the spot and wrote a note which has been 
placed on the record. Tho finding of the 
Courts is that the map is sufficient, that the 
trijunction was tested from six different 
points and was for practical purposes a 
fair slarting point for tho Amin’s proceeding, 
that the thak agreed with the locality, that 
it was relaid with substantial accuracy, 
and thake it proves the plaintiffs title. 
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Behind these findings I think we cannot go 
in second appeal. 

The learned Counsel’s second contention 
is that the lower Appellate Court has erred 
in law in holding that tho thuk ig slone 
sufficient to prove possession as well as title. 
Now, it is clear (and the learned Vakil 
who has appeared for the respondents has 
frankly conceded) that in a suit for eject- 
ment the onus ison the plaintiff to prove 
possession and dispossession within twelve 
years of suit, as well as title. In the case 
-of the largest plot of land with which we 
are concerned in these appeals, the Court of 
first instance held that the plaintiff had 
failed to prove possession within the 
statutory period and dismissed the anit as 
regards the area as being barred by limita- 
tion. The Subordinate Judge held that 
because the evidence on both sides was 
equally balanced and equally weak, no pre- 
sumption in favour of possession following 
title could be made. The learned District 
Judge, however, arrived ata different 
conclusion and in doing so, expressed the 
opinion that it was doubtful if “tho plaintiff 
should be non-suited because he could not 
definitely show whon he was dispossessed”. 
Mr. Oaspersx urges that the view taken 
by the Subordinate Judge was clearly right, 
and that inthe passage quoted above, the 
learned District Judge has found that he, 
plaintiff, had failed to prove possession 
within twelve years of suit, a finding which 
is fatal to the plaintiff's claim. The 
passage referred to is, no donbt, unfor- 
tunately expressed. But if the whole of the 
paragraph in which it occurs is read, it can 
hardly be concluded that the lower Appellate 
Court intended to come to any such finding 
as is suggested. The District Judge 
discusses the evidence as to possession and 
dispossession on both sides. He remarks 
that ten witnesses, who were tenants of the 
plaintiff, supported his case. The defendants 
examined an equal number of witnesses. But 
the documentary evidence adduced by the 
plaintiff was superior ‘to that adduced by 
the defendants; and having regard to that 
ciroumstence and to the fact that the title 
wns with the plaintiff, he accepted the plain- 
tiffs evidence and concluded by saying that 
he reversed the finding of the lower Court. 
In our opinion, there is no error of law in 
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this connection on the part of the learned 
District Judge and we consider that the 
findings of fact conclude the question of 
possession. Š 

There remains the contention that the 
Court of firat instance acled irregularly and 
improperly in itself making ‘ local in- 
vestigation in the course of the trial and 
supplementing the evidence by what was 
noticed on the spot. Inthe case of Wrs v. 
Amesroonissa Chaton (1), it was held that a 
Court had power to make a local investigation. 
That was in 1865 and the ruling has never 
been dissented from. The wording of section 
892 of the former Oode of Civil Procedure of 
1882 in fact left no room for doubt in the 
matter, for it permita the issue of a Com- 
mission for the purposes of a Ilocal investi- 
gation only where “the same cannot 
conyeniently be conducted by tho Judge in 
person’. Moreover the Subordinate Judge 
in thé present case not only made his obser- 
vations in the presence of the parties and 
their Pleadera, he also recorded the results 
ina written report. This report has not 
been placed before us and it has not at any 
time been shown to be erroneous in fact. 


In so far as the learned Subordinate Judge 
based his deduction from observation of the 
outstanding features of the locality, no sort 
of objection can be made. The only objection 
in which there is any substance relates to 
plot No. 2 in Suit No. 55. Here the 
allegation in the plaint was that an old klat 
had been diverted and that the defendants’ 
homestead had been extended.. The defend- 
ante in their written statement denied that 
they had diverted the khat at the time 
alleged in the plaint. The learned Subor- 
dinate Judge directed his local investigation 
to this point. He noted the marks of the 
oatting of a new khat. He made borings in the 
earth and noted the character of the soil. 
He also noted the comparative levels of 
certain hollows in the ground alleged by the 
defendants to be tanks. The defendants 
thereupon admitted that they had diverted 
the khat, but produced evidence to prove that 
this had been done more than 12 yeara before 
suit. The plaintiff produced evidence that 
the diversion had taken place within the 
12 years. In deciding which evidence to 


` (1) 8 W.R. 210. 
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believe the learned Subordinate Judge called 
in aid the reanlt of his observation. He says: 
“The defendant, Siddik Ali, deposed that no 
earth was thrown there after the earth- : 
quake. He did not however make sucha 
statement after I examined the strength of 
the soil”. The Subordinate Judge had found 
the soil loose. We have carefully considered 
the matter and have come to the conclusion 
that in ao dealing with the case the learned 
Subordinate Judge cannot be said to have 
committed an error of law. It is not possible 
to say that the looseness or compactness of 
the soil was matter upon which expert 
evidence was alone admissible or that the 
learned Subordinate Judge was not entitled 
to draw his inference from these “matters 
before him”. (See definition of the word 
“proved” in section 80 of the Evidence Act). 
There is no decision of this Court that we 
know of to the contrary. The result js that 
this ground also fails. ` f 
The appeals are dismissed with costs. 
Appoals dismissed, 


OUDH JUDICIAL OOMMISSIONER’S 
COURT. i 


MISCELLANEOUS APPLICTION No. 461 or 1913. 
October 22, 19138. 
Present:—Mr. Piggott, J. O., and 

: Mr. Lindsay, A. J.C. 
Seth JAI DAYAL AND OTHHRS—ÅPPELLANTS 


versus 
BRIJ NATH PRASAD ASD OTHERS — 
RUSPONDENTE. 

Civil Proosdwre Gods (Act V of 1908), s. 100 (o)— 
Appeal to Hus Majesty in Council—Certipcate—Order of 
dismissal for default, application for settmg aside of, 
rejected—High Domt on revision ordering re-admenon 
of cass—Privy Council, case int inaically fit for. 

The pisintaffs’ application to hare the order of 
dismissal for default sot aside was rejected by the 
Oourt of first instance and this order of rejection was 
affirmed on appeal by the first Appellate Oourt. The 
High Court on revision reversed the orders of both 
the Courts and directed the Court of first instanos to 
readmit the suit on to ita fillo and to proceed with ite 
disposal according to law. The defendants applied 
for leave to ap to the Privy Council against this 
order of the The case was ons which 
could not have come before a single Judge of the. 


. 
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Court or appeal but before a Bench of two 
Judges, and the unsuccessful party had a right of 
appeal to His Majesty in Oouncil, so that the defend- 
ants were entitled to question in the latter appeal 
the legality of the High Ogurt’s order passed in revi- 
sion: 

Held, that œ special certificate for appeal to His 
Majesty in Council could not under the circumstances 
be granted to the defendants under goction 100 (c), 
Oivil Procedure Code, 


Mr. Si. G. Jackson and Babu Iehwari Prasad, 
for the Appellants. 


Babu Basdeo Lal, for the Respondents. 


JUDGMENT.—This is an application 
under rules 2 and 8 of Order XLV of the Code 
of Oivil Procedure, praying for a certificate 
to allow the applicants to appeal to His 
Majesty in Council against an order by a 
single Judge of this Court dated March the 
26th, 1918. It appears that a suit 
had been instituted in the Court of the 
Subordinate Judge of Tahsil Biswan 
by four plaintiffs against 82 defend- 
ants and that the 16th of December 1911 
was the date fixed for the settlement of 
issues. On this date some of the defendants 
were either present or represented, but the 
plaintiffs failed to appear. The suit waa 
thereupon dismissed for default. The plaint- 
Wis made an application under Order IX, 
rule 9, of the Code of Civil Procedure to have 
the order of dismissal set aside. This was, 
however, rejected by the Subordinate Judge, 
whose order was subsequently affirmed by 
the District Judge of Sitapur on appeal. 
- The plaintiffs came up to this Oourt with 
a petition for revision and onr learned 
colleague, in the exercise of the jurisdiction 
conferred on this Court by section 115 of the 
Civil Procedure Code, set aside the orders of 
the Courts below and directed the Court of 
first instance to readmit the suit on to its 
file and to proceed with its disposal according 
to law. Against this order eight of the 
defendants inthe suit desire to appeal to 
His Majeaty in Council. We have first of all 
to consider whether they are entitled to an 
appeal as of right.- The value of the subject- 
matter of the suit is admittedly mach beyond 
the limit laid down by section 110 of the 
Code of Civil Proceduro; but that section 
applies only to cases mentioned in clauses (a) 
and (b) of the section next preceding. The 
former of these clauses refers to any decree 
or final order passed on appeal by a High 

e 
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Court or by any other Oourt of final appel- 
late jurisdiction. It has been contended 
before us thatthe order now in question 
must be regarded as having been passed “on 
appeal” within the meaning of the above 
section. We were referred in argument toa 
case in which a similar question arose before 
the Calcutta High Oourt, and it was held 
that an.order passed by that Court in the 
exercise ofits revisional jurisdiction might 
be regarded as having been passed “on 
appeal” within the meaning of those words 
as used in section 89 of the Letters Patent. 

We notice, however, that the learned Judges 
who took this view carefully refrained from 
saying that they would have felt themselves 
justitied in putting a similar interpretation 
onthe words “on appeal’ as used in the 
Code of Civil Procedure. The present case 
was one which conld not have come before a 
single Judge of this Oourt on appeal, but 
would have had to be dealt with by 8 Bench 
of two Judges. The order before ns is in 
our opinion covered by the provisions of 
clause (c) of section 109 of the Code of Civil 
Procedure. An appeal to His Majosty in 
Counoil does not lie as of right and it is our 
duty to consider whether the case is one 
which we should certify as a fit one for 
appeal to His Majesty in Council. The 
policy of the Legislature in the matter seems 
to be sufficiently indicated by the fact that 
under Order XLII, rule 1 of the Code of 
Civil Procedure, while an appeal is allowed 
from an order of a Court of first instance 
rejecting an application for an order to set 
aside the dismissql of a suit for default, no 
appeal is allowed from an order granting 
such an application. If the learned Subordi- 
nate Judge had himself seen fit to grant the 
plaintiffs’ application his order would have 
been final. Inthe present case: the effect 
of our learned colleague’s order is simply 
that the suit will have to procead to trial on 
its merits. The ultimate decision, assuming 
the cass to be carried up to this Court on 
appeal, will be one in which the party 
unsuccessful in this *Qourt will have 
a right of appeal to His Majosiy in 
Council, The defendants will be entitled _ 
on such an appeal to challenge, as they 
desire to do, the legality of the use made by 
ourlearned colleague of the revisional juris- 


diction of this Court. If hig order is held to 
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be illegal the proceedings taken in conse- 
quence of it will be null and void. The quos- 
tion, therefore, is whether we ought to go 
out of our way to sallow the plaintiffs to 
challenge the propriety of onr learned 
colleagne’s order before their Lordships of the 
Privy Council at this present stage or should 
allow the suit to proceed to trial in the 
Court of first instance instead of being delayed 
fora long period while awaiting the result 
of an appeal to His Majesty in Oouncil. It 
may perhaps be said that the appeal before 
us does involve a question of law; in that it 
challenges the legality of the use made by 
our learned colleague of the revisional 
juriadiction of this Court; but we are not 
satisfied that this is a question of law of ruch 
general interest or importance as to justify 
us in taking the exceptional course of allow- 
ing a special certificate under the provisions 
of section 109 (c) of the Code of Civil Pro- 
cedure. We decline to grant such certificate 
and accordingly dismiss this application with 
costs under Order XLV, rule 6 of the Code 


of Civil Procedure. 
Certificate refused. 


MADRAS HIGH COURT. 
Civ Revistow Perros No. 855 or 1912. 
February 24, 1914. 
Present: —Mr. Justice Oldfield. 
C. VENKATASUBBARAMIAH— 
DurexDAXt—PBTITIONSR 


versus 
NAMBURA RAMIAH SETHI—Pusamrir— 


RasroxDa rt. 
Receiver, suit againet—Loeave of Court not obta:ned, 
affect of. 
A mit a Reoelver, withont the leave of the 


against 

Court, should be dismissed and not remanded to the 
lower Court for obtaining the necessary leavo, cs- 
poolally whan moh an objection was taken by the 
defendant in the written statement and was disre- 
garded by the plaintiff ° 

Kamatch: Ammal v. Sundaram Ayyar, 26 H. 492 
and Ramalinga Ohstty yv. Anantha Okariar, 18 Ind. 
Oas. 722,24 H. L J. 350,18 M. L. T. 808; (1918) 
M. W. N. 287, followed. 7 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 


of Tirupati dated the 29th of July 1912 
in Second Civil Suit No. 680 of 1912. 

Mr. B. Sttarama Rau, for the Petitioner. 

Mr. V. F. Srinivasa Atyangar, for the Re- 
spondent. 

JUDGMENT.—The petition is argued first 
on the ground that the guit, brought without 
the leave of the Court against a Receiver, was 
unsustainable. 

This contention is sanctioned by abundant 
authority, including the decisions of Kamachi 
Ammal v. Sundaram Ayyar(1) and Ramalinga 
Ohetty v. Anantha Ohariar (2), to cite only 
those of this High Court. 

It is argued for the respondents that this 


‘objection to the suing of a Receiver without 


leave is not one to the jurisdiction of the 
Court in which -the snit is brought, and 
that, therefore, though any decree passed 
may be unsustainable, the proper course for 
the Appellate Oourt to take is to set the 
decree, passed in the absence of leave, aside 
and remand the case in order that the 
plaintiff may have an opportunity to obtain 
the necossary leave before proceeding with 
the litigation. Sitting as a Court of re- 
vision, I should in any event hesitate before 
adopting such a suggestion in the present 
case, since in it the objection based on 
absence of leave was taken in the written 
statement by the defendants and disregarded 
by the plaintiff. But on its merits also the 
contention must be rejected. The only 
authorities cited for it are the American 
decisions, referred to at page 297, High on 
Receivers, 4th Edition; whilst the rale, in- | 
sisting on the obtaining of lenve as a con- 
dition precedent to the institution of a suit, 
has been acted on in English decisions and in 
those of the Calcutta and Bombay High 
Courts as well as in those of this Conrt 
above referred to. 

In these circumstances petitioner’s objec- 
tion to the suit must prevail. The peti- 
tion is allowed, the lower Ooart’s decision 
being set aside and the Small Cause suit dis- 
missed with costs in both Courts. 

Petition allowed. 

1) 28 MM. 402. 

B 18 Ind. Oas. 722; 24 M. L. J. 850; 13 M. L. T. 
308; (1018) M. W. N. 287. 
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PUNJAB. OHIEF COURT. 
Sucoxp Cru Appsat No. 1975 or 1912. - 
April 21, 1914. 
Present:—-Mr. Justice Johnstone. 
TLAHTA—Drraxpant—APPaLLAXT 


versus 
NIZAM- UD-DIN axD AxOTmaR—PIATSTIFTS— 
RESPONDENTA, 

Becond appeal—Question of custom—Absenos of certi- 
ficate-—Person occupying along with last holder— 
Adverse possession. 
question of custom cannot be taken up in a 
second appeal without the required certificate. 

Arura y Imam Bakhsh, 28 Ind. Oas. 352; 4P. W. R. 
1914 28 P. L. R. 1914, followed. 

Where the donee’s Ime af descent having become 
extinct, the land reverts to the line of the donor, tho 

possession of any person ocoupying the land along 
with ae lost holah does does not become adverse during 
the life-time of the latter. 


Second appeal from the decree of the Divi- 
sional Judge, Sialkot Division, dated the 4th 
July 1912, affirming that of the Subordinate 
Judge, Sinlkote, dated the 24th April 1911, 
decreeing plaintiff's claim in part. 


lant. 
Mr. Nand Lal, for the Respondent. 


JUDGMENT.—In this case the findings 
of the first Court were that the land in suit 
was the property of Khuda Bakhsh, that it 
was gifted byhim to Musammat Jiwi, the 
daughter of his son, Nathu, and that, the 
donee’s line of descent having become extinot, 
the land reverts to the heirs of the donor, 
namely, plaintiffs. The defendant, Lishia, 
who, as explained in the first Oourt’s judg- 
ment, iso kinsman of Imam Din, the son 
of Musammaét Jiwi aforesaid. This Dashia 
seems to have been in possession of the 
land for many years along with Imam Din, 
who died only three months before suit. Ilahi 
appealed to the Divisional Court which held 
without hesitation that ahia was not a donee, 
that the gift made by Khuda Bakhsh or 
Nathu, his son, was made to Jiwi and her 
husband, and not to Dahia at all, and that 
in these circumstances reversion to the donor's 
line takes place whether the property be 
ancestral or non-ancestral. -ahia, I may 
remark, had raised the question of the differ- 
ence between ancestral and non-ancestral 
land in this connection. 

When Tahia defendant pnt in his second 
appeal in this Oourt, it at once appeared that 
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his most important point was the question 
whother self-acquired property when gifted 
becomes the absolute property of the donee 
without any right of reversion, or whether 
self-acguired and ancestral properties are on 
the same footing in this respect; and, there- 
fore, my learned predecessor, Mr. Justice 
Robertson, postponed the case for two 
months to allow the appellant to obtaina 
certificate from the lower Appellate Court 
under the new law of appeal. Dahia went 
to the lower Appellate Court for a certificate, 
but the learned Divisional Judge refused 
to grant one on the ground that the application 
was too late. Whether this was correct or 
not, we need not now decide; for Mr. Badr- 
ud-Din Kureshi, who appears on behalf of 
the appellant, says he is content to argue the 
caseonthe other pointa. I may note that 
the ruling Arura v. Imam Bakhsh(1) is suffici- 
ent authority for the proposition that the 
question of custom cannot be taken up in 
this appeal without a certificate. 

The only other pointa of any importance 
which Mr. Koreshi has urged or could urge 
are, first, was Labia a donee or not, and 
secondly, has Dahia had adverse possession? 
An examination of the judgments of the 
Courts below and of the record shows that 
both these questions must be answered in 
the ‘negative. There was absolutely no 
reason for making Ushia a donee, and in fact 
the previons litigation (see specially the 
judgment of 1865 referred to by the lower 
Appellate Court) shows that he was nota 
donee, but simply cultivated the land along 
with Imam Din; and of course, in these 
circumstances ik is absurd to talk of his ad- 
verse possession, for Imam Din held the land 
until the day of his death, which was only 
three months before the suit. For these 
reasons I dismiss the appeal with costa. 


, Appeal dismissed. 
(1) 28 Ind. Cas. 35% 4 P. W.R. 1914 28 P. L R. 
1914 - 
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ALLAHABAD HIGH COURT. 
Srconp CIvIL Appwat No. 571 or 1918. 
g June 8, 1914. 

Preseni:—Mr. Justice Piggott. 
PRAYAG SONAR AND ANOTHER — 
DEFENDANTE —ÅPPALLANTS 
vorsus 
MOTAR SINGH AND axnorsar—Piarmrirrs— 
RESPONDENTS. 

Transfer of Propeity Act (IF of 1882), a 111—Co- 
lesso:—Detormination of lease—REjoctment— Landlord 
and tencnt—Owner of undivided share cannot alone ajest 
tenant, 

One of the two leswors cannot determine the leaso 
within the meaning of soction 111 of the Transfor 


of Property Act 
An owner of an undivided sharo in a house cannot 


alone eject a tenant of the house. 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 7th 
February 1913. 


Mr. Harbans Sahai, for the Appellants. 
Mr. M. L. Agarwala, for the Respondents. 


JUDGMENT.—This is an appeal by the 
two defendants against whom the Courts 
below have given the plaintiff, Motar Singh, 
a. decree for possession of a certain house 
by ejectment of the defendants. The parties 
were at issue in the Courts below upon a 
number of questions of fact and it is import- 
ant to note precisely what the findings of the 
lower Appellate Court have been on those 
questions. Those findings I take to be as 
follows:—that the house in suit belonged to 
one Saheb Dutt Singh, who died about 20 
years before the institution of the suit leay- 
ing him surviving a widow, Musammat Jiachha, 
who entered into possession of this 
house along with other party of her late 

- husband having a limited interest therein as 
a Hindu widow. Mtusammat Jiachha let this 
house to the defendants-sppellants, not for 


any specified cash rent, but upon tho under- . 


standing that the defendants were to maintain 
her while they occupied the house. The 
lady died about ten years before the in- 
stitution of the suit, and the reversionary 
heirs of her husband were then two per- 
sons, the plaintif,- Motar Singh, and one 
Achahal Singh, who was impleaded in this 
suit as defendant No. 8. The defendants 
have denied the title both of Motar Singh 
and ot Achahal Singh and have sot up a 
title in themselves. On these findings of 
fact it is clear that there is no force in any 
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of the pleas in the memorandum of appeal to 
this Court which asgail the decision of the 
lower Appellate Court in respect of any of 
the grounds on which that decision actually 
proceeds. There are, however, certain 
pleas taken in the memorandum of appeal to 
this Court which were not taken before 
the lower Appellate Court, as to which 
it is necessary that I should come to 
some decision. On the finding of the Court 
below that the defendants entered into pos- 
sessionas lessees under a contract of lease 
with Musammat Jiachha Kuar, it is necessary 
in order to the forfeiture of the lease 
that the lessor should do some act showing - 
his intention to determine the lease. The 
act in question must be an act dono before . 
the snit for ejectment is instituted, as other- 
wise the suit would be brought when there 
was no valid canse of action for the same. 
This has been laid down by this Court in 
Prag Narain v. Kadir Baksh (1). It is now 
contended before ms that the decree of the 
lower Appellate Court is unsustainable in 
the absence of any finding that the defend- 
ants had received previous notice of the plaint- 
iffs’ desire and intention to eject them. In 
paragraph 6 of the plaint the plaintiff alleges 
that some seven months prior to the institu- 
tion of tho suit. he had called npon the de- 
fendants to vacatethe house and had been 
met with a refusal. This wasa plea that as a 
matter of fact the necessary condition re- 
quired by section 111 of the Transfer of 
Property Act to complete the forfeiture of the 
lense had been complied with. The Court of 
first instance framed an issue on the point, 
but recorded no finding of fact, having come 
to the conclusion (in my opinion erroneously) 
that the plaintiff was not bound to prove 
that he had given the defendants any sort of 
notice to vacate the house before he instituted 
the snit. This finding was not contested by 
the defendants in their appoal to the Court of 
the District Judge. Under the circumstances 
it would not be possible for me to allow 
the plea to be takon now without going 
ints the quostion of fact with regard to the 
allegation made in the fifth paragraph of the 
plaint. : I am, thorefore, of opinion that, if 
this plea:stood alone, I ought not to allow it . 
to be raised or to prevail in second appeal. 


(1) 18 Ind. Oas. 728; 11 A- L. J. 115; 84 A. 145, 
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There is, however, another point now taken 
‘before me which was never taken at all in the . 
‘Courts below. It is apparent on the very face 
of the plaint that the plaintiff did not claim 
tobe the owner of the entire house in suit. 
He distinctly pleads that the ‘property in this 
„houses has devolved upon himself and Achahal 
Singh in equal shares. He is, therefore, the 
owner of an undivided half share in the house 
in dispute. If this were an ordinary action 
in ejectmont against a trespasser the principle 


would no doubt apply that one of several joint . 


owners can sue to eject a trespasser on behalf 
‘of himself and of theotherowners. In the pre- 
sent case however it was alleged in the fourth 
paragraph of the plait, and has been found 
to.be proved, that the possession of the de- 
fendants commenced with a contract of lease. 
They wero, thorefore, in possession ‘as lessees 
until the lease was forfeited. It is now con- 
tended before me that, onthe allegations of fact 
' made in the plaintitself and found by the lower 
“Appellate Oourt to have been proved, the 
decree of the Court below in favour of the 
Plaintiff is not maintainable. In the first 
‘place, there is the question whether one of 


two leasors can determine the leass within tiie - 


meaning of section 111, clause (g) of the 
“Transfer of Property Aot. There is also the 
further question whether the’ plaintiff, as 
owner of an undivided half share in the hotse 
in suit, could in any case be given a decree for 
possession in respect of the entire honse. 
“Moreover, as the plaintiff is the owner of an 
undivided half share, if he cannot eject the 
- defendants from the whole house, it is clear 
that he cannot eject them from any speči- 
fied portion of the same. It is most unfortn- 
nate that these pleadings were not laid before 
the Courts. below; . but they raise a pure 
. question of.law and ong which goes to the 
- root of the plaintiff's case. In an unreported: ;: 
- case of this Court in Ghurat Misir v. Mathra 
- Prasad (2) a similar ples. was allowed to be 
“takon, and was given effect toin second 
. appeal, onder circumstances closely analogous 
. tothe facta of the present case. I propose 
to follow. that authority and to give effect to 
it, in so far.as it is applicable to the precise 
- giroumstances of the. case before me.. I do 
“not think that the plaintiff's suit should 
. þe- dismissed altogether, because. ta do 
-so would be virtually to affirm the title.of 
(2) Beco. Appl No. 418 of 1900, decided on 25th - 
- Juy 1801. - =, 
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me 


the defondants-appellanta after. the gnestion 
of tiklo had been éxpressly ‘decided’ against 
them in the lower Appellate Court. At the 
same time I have already pointed’ out that the 
plaintiff cannot eject the defendants from 
any specified portion of the house. I accord- 
ingly set aside the dearecs of both the Courts 
below and in lien thereof, I give the plaintiff k 
a decree for joint proprietary -possession 
over the honso in suit to the extent of an 
undivided half share coupled with a declara- 
tion that the defendants are in - possession as 
tenants. The decree for - possession will be 
capable of execution in acoordance with ihe 
provisions of Order XXI, rule 35, clause 2, 
and - rule 86. The parties will bear their 
own costs in ah three s Monsta; 
i; Appsat allowed. 


BOMBAY HIGH COURT. 
Civic EXTRAORDINARY APPLTOATION Ni 0. 830 
- or 1918. 3 
January 16, 1914. 
Present:—Mr. Tustioe’ ‘Beaman. and 
' Mr Judtice Shah. 
` RASUL KARIM—APPIICANT 
TT persis : 
PIRBHAI AMIRBH AI—Rwapoxuent. ` 
Cicud Procedure Moda (Act F of 1908), O. XXXIX, 
-¢,2—Interlocutor y applicatign— Mandatory myunction— 
Mofussil Courts ai aad ta grant—Revision-— 
Proper re in such oases, 
Where in a suit to obtain ah order directing the 
” defendant to pull domn an erection, “tho lower Court 
on an interlocutory spplication ordered the erection 
to be pulled down: 
Held, that it was a proper caso for the exercise of 


“the High Court's revisional 


Per Beaman, J.—It is Rei amie in any case 
the Mofussil Courts have the power to isme-: mands- 
„tory injunctions on interlocptory gpplications, and 
still more whether they have any on to grant 
mandatory bijundtions before the hearing. 

Upon-grounds of general expediency: ‘the proper 

course when applications of sindap are-mado mould 
be rather to erpadite the p sa bea ire to 

tanin: unction, and w. 8 eee one 
kan asin tHe fais ch if “péatilant Tease 
-something tike the jroocanre ir Engiand- might -Be 
‘followed bg treating the order upon. -the ae 
application as a decree, in the anit, . 
Givil . ‘extraordinary application tom an 
-order passed bythe District Judge of Broach, 
in Appeal] No. ,4of- 1918,:-confirming . ap 
order passed by i the First Olas Pupordmeta 
ak al aes vers JAN vt 
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918 of ‘Broach, in Civil: Suit No. 128 of 
91 

` Mr. G. N. Thakore, for the Applicant. 

Mr. G. K. Parekh, for the Opponent. 


JUDGMENT. 

Bsaxas, J—I think this is a proper case 
for the exercise of-this Oourt’s revisional 
powers. The question raised is one of 
gome general interest depending upon a 
principle. The manner in which the ques- 
tion is raised is this: The plaintiff 
brought a suit the object of which was 
to obtain an order directing the defendant 
to pull down an erection consisting of 
corrugated iron sheets . which the plaintiff 
alleged obstructed and invaded his eese- 
ment of ancient light and air. That being 
the nature of the suit an interlocutory 
application was made and acceded to by 
the learned Subordinate Judge who ordered 
the defendant to pull down the erec- 
tion he had put up, and this order 
was confirmed on appeal by the learned 
District Judge. It hes always been, in 
my opinion, a very open question whether 
in strictness 8 mandatory injunction can 
properly be made on interlocutory applica- 
tions. In England whatever doubts may 
have existed on this point may be said to 
have been removed by section 25 of the 
Judicature Act, and it has long been a com- 
monplace in the text-books that the Courts 
indubitably have the power to make manda- 
- tory injunctions on interlocutory motions. 

An examination of the case-law. upon 
which this dictum rests is very interest- 
ing, and it confirms my impression, speaking 
generally, that there can hardly be a case 
of a true mandatory injunction which could 
be given upon an interlocutory application 
without virtually prejudging and deciding in 
anticipation a pert or whole of the suit 
according to the extent and scope of the 
mandatory injunction. For example, in one 
of the earliest cases, that of Robinson v. 
Lord Byrom (1), upon which, I think, moet 
of the succeeding cases as well as 
the peasages in ‘accredited text-books ed 
the Lord Chancellor, Lord Thorlow, after 
considerable doubt and hesitation as to the 
appropriate langnage, thought that before the 
hearing he might issue a mandatory injunction 
to the defendant Lord Byron. But the facta of 


(1) (1785) 1 Bro, O. O; 588; $8 Eng. Bep. 1815, 
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e 
that case were rather peculiar, and in truth, 
looking to the form the Lord Chancellor's 
injunction took, it would be hard to say 
that it really went much beyond an ordi- 


‘nary probibitory injunction which of course 


can slways be granted in such suita. The 
facta, as far as I remember them, were 
that Lord Byron had the control of large 
quantities of water and by means of sluices 
and dams he continually overflowed or 
starved the plaintiffs mill. The plaintiff 
brought a suit for an injunction restraining 
Lord Byron from thus playing fast and 
loose with the water supply; aud it was 
admitted on affidavits atthe hearing of the 
interlocutory motion that the defendant was 
acting in this manner with the deliberate 
intention of extorting money from the plain- 
tiff. Thereupon the Lord Chancellor framed 
an injunction the effect of which was that 
Lord Byron was restrained from using his 
power ovér the water in any other manner 
than he had been doing prior to the suit. 
Now it is clear that this is a very pnusual 
injunction and when properly analysed its 
effect might be restricted to future 
acta, which is the effect of all true 
interlocutory prohibitory injunctions. But 
I admit that the line is drawn very 
fine, for practically in obeying tHe 
injunction it might be that Lord Byron 
would have had to open some sluices he 
had already closed or close some sluices he had 
already opened. 


Now the difficulty which the learned Eng- 
lish Judges always appear to have felt about 
the form of an interlocutory injunction which 
was intended to be mandatory is alao fully 
exemplified in the case of Allport v. Security 
Company, Limtted (2). There the plaintiff 
occupied & room in a certain building and 
the defendant had removed a staircase lesd- 
ing up to this room. The plaintiff aocord- 
ingly brought a suit complaining that he 
was shut off from all access to his room 
except by a comparatively inconvenient 
back staircase, and asked the Court to direct 
the defendant to reconstruct the staircase 
and to refrain in future from any such in- 
terference with the plaintiff's right. The 
case was tried before North, J., and that 
very learned Judge on an interlocutory ap- 


a (1896) 72 L. T. 683; 64L. J. Oh. 4015.18 R. 
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plication was thoroughly satisfied that a 
grievous injury had already been done to 
the plaintiff and needed immediate remedy. 
So that he granted the injunction which 
was asked for in what I cannot help think- 
ing, regarding it merely as a grammatical 
composition, this remarkable manner, “an 
injunction to go against the defendant to 
refrain from permitting the staircase to 
remain pulled down.” Now in so far as 
any future operation could be given to any 
negative form of that kind, it appears to 
me that the injunction was meaningless, 
but of course its operation was exactly the 
same aa though the learned Judge bad 
positively ordered defendant to rebuild the 
staircase, And that was prejudging and 
deciding the whole suit. This was 
virtually oonceded by the learned Judge 
who said that although the matter was only 
before him on affidavits ho was perfectly 
satisfied that the defendant could make ont 
no better caso at the hearing. In these 


circumstances it certainly appears to me that — 


there was little use in having a further 
bearing at all. 


Then again in another very instructive 
case decided long before the one I have last 
mentioned, I mean the case of, Hervey v. Smsth 
(8), there was certainly a real instance 
of a mandatory injunction required and 
granted, very closely resembling the injunc- 
tion with which we are dealing in this case, 
There stood between the parties a wall which 
was alleged to be a party wall containing fluds 
for smoke to pass from the rooms in the 
adjoining tenementa, and the defendant 
apparently suddenly placed tiles on the tops 
of tha chimneys with the resalt that very 
groat inconvenience was caused to the plaint- 
iff. On an interlocutory application the 
Vice-Chancellor, Page Wood, held that 
having regard to the great inconvenience 
occasioned to the plaintiff, and the numerous 
and delicate equities involved in the case, 
there could be no harm in directing the 
defendant upon this interlocutory application 
immediately to remove the tiles. I think 
that this is really referable to a doctrine, 
which, I believe, was long prevalent in 
“England, that the issue of mandatory injunec- 
tions on interlocutory applications could moat 
proporly be made in mattera of nuisance, 

(@) (6 (1965) 1 K."and J 899, 69 Eng. Bep 510, 108 
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where continuing the nuisance even up to the 
hearing might affect the health or life of the 
plaintiff. Analysis shows that this doctrine 
is infected with the same illogicality, for the 
issue of the mandatory injunction presup- 
poses the success of the plaintiff in the suit 
and is precipitated for the reason that 
deferring the remedy may be dangerous; but 
suppose the defendant succeeds, it is alear 
that the ground would be cut away from 
under tbis principle and the- plaintiff would 
have to put up with the nuisance, however 
dangerous. t 

However that may be, there can be no 
question bnt that in this case, although the 
form in which the injunction wes given 
negative, the injunction itself was mandatory, 
and, as I have said, was in many respects 
much akin to the injunction with which we 
are now dealing, for the removal of thdse 
tiles, although a definite and completed act, 
was one which could have been done in A few 
minutes and really entailed uo great axrpense 
upon the defendant, 


An exatnination of this and many other 
cases whioh I have gone through, however, 
leaves me unshaken in the opinion that in 
strictness no mandatory injunction upon an 
intarlooatery proceeding can ever be tempo- 
rary. If wa anglyae the contents of any 
true mandatory injunction, where we get one 
relieved from ali complicating details such 
as those which exist in Lord Byron's case (1), 
it would be found to involve the doing of a 
definite act, whereas ell true interlocutory 
prohibitory injunctions merely prevent the 
party enjoined from doing the act for a 
certain period, Tho latter are, therefore, all 
truly temporary while the former never can 
be. Itis only by a loose use of language 
anda confusion of ideas that any true 
mandatory injuuction compelling the perform- 
ance of an act can be said to be temporary. i 
The reason why this principle is not so easy 
to ascertain in Lord Byron's case (1) is because 
the scope of the injunction went considerably 
beyond the doing of one definite act, and 
presupposing not only the possibility but the 
likelihood of a continuing set of acta of the 
like character in future, practically prohibit. 
ed those future acts from being done. a 
if we take the case of Hervey v. Smith (3) 
it will be seen at once that as soon as the 
defendant Smith was ordered to remove the 
tiles, although nominally they were only to 
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¿ba removed till the snit was beard, yət the 
, moment the injunction was obeyed the net 
¿was done and nothing was left io do. The 
„confusion, T think, arises out of the use of 
the word ‘temporary’ in its extended senso, 
it sounds ‘as tbough an injunction might 
„be temporary which orders man to remove 
_& tile or pull down a screen, 28 in the present 
.case, fora month or until the hearing of 
. the suit, but on examination it must become 
‘clear that no element of time in that sense 
enters into the injunction at all, and the 
“true distinction bstwcen these, classes of 
(injunctions then comes into relief. That 
, distinction, I think, may be made more com- 
, monly intelligible not by the’ use: of such 

words as permanent’ and ‘temporary,’ bat 
; by the use of such words as ‘provisional’ and 
Anal, To give a: very homely illustration, 
(yon might properly enjoins man to refrain 
from eating am apple for an hour, but you 
‘cannot order a man to eat an apple for an 
hour, that is to say, meaning “that at the 

end of the hour his condition is to be the 

same as though he had not eaten the apple. 
“Having once eaten it the act cannot be 
‘yndone; and if apples do not agree with him 
*his digestion may. be permanently disarranged. 
“And! -that is the same, I believe, in the 
“Geet ofS every trae mandatory injunction. 
“Phe man whd'is ordered av remove ` tiles or 
‘pull-down buildings, if he obeys thé. injune- 
‘tion, may” after the hearing óf the stil be 
‘allowed to replace or put them up ngain, 
“but that is certainly not restoring “him to 
‘the condition in-which he was “before the 
‘injunction was issued and obeyed. And the 
“true intent of - all interlocutory, that is to 
“say, temporary prohibitory injunctions, is one 
‘and the same, to maintain the subject-matter 
‘ot the suit tn status quo until the Court at ‘the 
‘hearing is in a position to decide finally the 
“rights between the parties. . I expect that 
‘the constant reiteration of the passage in the 
“text-books ia largely duo to the sweeping 
“and unqualified dictum of Fry, L. J., in 
‘the’ case’oft Bonner v. Great Western Railway 
(4), in Which that learned “Lord Justice 
says that no doubt dan be entertained 
‘as to the power ofthe Court to issue 
“a mandatory . injunction jn a proper case 
upon’ an interlocutory applicalion. That 


: @ (1888) 24 Ùh. D-1; 48 L. T G10; 88 W. R. 100, 
“#7 J. P. 680. - oo ee E 
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case was decided in 1883, ten years after 
the passing of the Judicature Act, and, as 
have said, in that Act Ligislative 
sanction was conferred upon tho old, 
thongh not very confident, opinion of the 
English Judges. But the object of my 
observations and “criticism of these cases 
_ has been to emphasise a distinction which 
may exist in principle, and certainly does 
„exist in language, between the provisions 
of the Statute Law in England and in 
‘India. oe 
__ Uf we turn to Order XXXIX, rulos 1 and 
-2, which govern all the Courts of the 
_Moffunil in India, it will be observed that 
‘the issue of injunctions upon interlocutory 
applications is designedly confined to 
temporary injunctions, and, speaking for 
emyself, I do entertain some doubt whether 
the Courts in India have any Tight to 
assume that in this reapect they ara on 
the same footing as the Courts in England, 
und have the power aud a discretion to 
isgne mandatory injunctions upon inter- 
‘locutory applications, It is obvious that 
if this were done the discretion “would 
hava to be constantly . and _ narrowly 
scrutinized, for in every case of the kind 
as I believe I have shown, the issue of such 
‘o mandatory. injunction practically pre- 
‘judges .the suit, and there may be other 
practical inconventences ofa lesser degres, 
‘such as for example that by pulling 
down .a . structure, of which the plaintiff 
complains before suit, the Court might 
nat be in a position to determine at the 
hearing whether. such structure did or.did 
not interfere with the easements which 
thé plaintiff wished to have confirmed, 
or.if it did interfere, then to what -extent 
ao as to be able to decide whether the 
remedy should be by injunction or 
damages. - 
‘It is true that in the present case 
Mr. Thakore doss not put 6 very high 
value upon ihe sbreena which. have besi 
put up, or contend that pulling them 
down wonld involve the defendant in heavy 
expense, and Mr. Gokuldas has volunteered 
fo undertake- that any . expense so 
incurred should be refunded to-the defend. 
ant by the plaintiff’ if the suit is finally 
‘decided in his favour, That, of course, 
might meet the requirements of a parti- 
cular case, but it does not really tonob thb 
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principle which’ I am considering. Ane 
it ‘certainly appears to me most undesit- 
able that what is ultimately to be decided 
at the hearing should thus be prejudged 
and relief given “in anticipation, nor does 
the reasoning of the learned Judges 
below commend itself to me. They appear 
to think that because it is common ground 
that the plaintiff's windows have enjoyed 
light and air for fourteen years a presnmp- 
tion arises in his favour, and that no doubt 
has weighed ‘very “much with both tho 
learned “Judgea below in’ granting in” the 
first’ instance and afterwards confirming thig 
mandatory ‘injunction. It ought to ` bé 
obvious, however, though there is: a 
singular instance of a like misapprehen- 
sion «in England in the case of Bonner v. 
Great Western Railway (4) to which 
I have already alluded, that a party olaim- 
ing easements of light and air upon an 
allégation of less than twenty years’ enjoy- 
ment has no right stall, and therefore, if the 
admissions go no further back than fourteen 
years no presumption can possibly arise 
in the plaintiffs favour. Entertaining the 
doubt I do, whether in any case the 
Moffusil Courts have the power to issue 
mandatory injunctions on interlocutory 
applications, it appears to me that upon 
grounds of general expediency the proper 
courses where applications of that kind are 
made would be rather to expedite the 
proceedings than to grant.an injunction, 
and where the matter is really one 
of urgency, as in the case of pesti- 
lent nuisances, and the Court fesis that 
it ought to interfere at tho earlier stage, 
something ` -like ‘the procedure which, I think, 
is not” intrequénily adopted in England might 
be followed in this ‘country, I mean that the 
order upon’ the interlocutory application 
might be treated as a decree in tho 
suit.. If that were done, then the illogi- 
‘cality or most of -it which infests every 
case I have examined on this point would, of 
course,-be removed. But unless ‘it is done 
there always will bə this objection to the 
issue of any such order that in proportion 
to its soppe it concludes the whole or part 
of the case, and that merely upon affidavits 
and: before the hearing upon proper evi- 
dence. In the particular case I. feel that 
it nigh che; à Toal „hardship to ‘tha defend. 
hnt tb “Sido hiim this bummatily to pull 
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have the power to grant mandatory injunc- 


- pag 

. ` < < 4 Z -b 
down his screens and wait the result of thé 
guit before being allowed to put. them ap 
again, and for.that reason, particularly`in 
view of the considerations which iniflnenced 
the learned Judges in granting -and upi 
holding this mandatary injunction, I think 
that this Court could properly interfere” in 
the exercise of its extraordinary juris: 
dictidn. I gravely doubt whether the 
Muffusil Courts of this country have any juris- 
diction to grant mandatory injunctions before 
the hearing. For our Legislature has 
restricted the power of these Courts to the 
making of temporary injunctions only npon 
interlocutory motions; and I hope I have 
shown that no true mandatory injunction 
can ever be “temporary.” But assuming 
that there was the jurisdiction, I still think 
that this was n case in which no snch 
injunction ought to have been issned, and 
that not only upon the particular facta but 
with regard to general and far-reaching 
principles. So that it would not be an 
abuse of Iangnago to say that the Court in 
exercise of ite jurisdiction had acted, 
in my opinion, illegally and with 
material irregularity. We aro, therefore, 
agreed that the mandatory’ portion of .-the 

injunction of whichajone complaint has been 
made ~io-us “lere ought to “be set- aside, 
and we. think “that .- all --oosta--of this 
might . well .be mado. costs- inthe cuuse. 

Suan, J.—I do -not desire to decide the 
general question argued on this application, 
viz., whether the Courts have power ander 
Order XXXIX, rule 2, “to! make ‘an order 
restraining a dofendant from committing the > 
injury. complainod of, .which thay rendér 
‘it necessary for him to- -undo what may have 
been dong; by him before the suit. There 
English _ Courts 


tions on interlocutory- applications (see 
Halsbury’s: Laws of England, “Vol... XVI, 
para. 489). -Iam not-surethat the ‘India’ 
Courts havo not similar powera under ae 22 
of “Order XXXIX. 

But assuming, without dagda. that the 
Conrta have the power to_grant such tem- 
porary relief, it is clear that is mist be 
exercised with great caution, and in strict 
conformity. with, the previsions of tho'Civil 
Procedure Uode: - In this case the mandatory 
injunction directing the defendant to rémove 
the partition does not appear to metoconform 
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tothe provisions of the rule in question. 
Having regard to the pleadings, as also to 
the reasons given by the-lower Courts for 
granting a mandatory injunction, I feel 
satisfied that there has been a material 
irregularity in making such an order. 

I, therefore, agree in the order proposed 
by my learned brother. 

. Tade made absolute, 


ALLAHABAD HIGH COURT. 
Sroonp Orv, Arrear No. 1493 or 1918, 
May 26, 1914. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
MPHDI HASSAN—Daraxpart— 
APPSLLANT 


versus 
JAI RAM—Pranrrorr—Rasrompexr. 
onsideration—Oonsideration for re- 


Pre-empion—0 
linqutajment of azr-propristery rights—Preompior not 
bound to pay. 


A semindari property was sold for Rs 1,800. On 
the mame date the vendor executed a deed of re- 


Ungquishment of his mr rights for Re, 400 in favour of 
the vendeo. A pre-emption suit was brought in 
respect of the semindar’s t: 

Held, that the pre-emptor was not bound to pey 
the consideration for relinguishment, 

Second appeal from the decision of the 
District Judge of Moradabad, dated the 4th 
~ of July, 1918. š 

Mr. Muhammad Ishaq, for the Appellant. 

vi Ryves, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The semendart pro- 
perty was sold for Rs. 1,300. On the same 
day the vendor executed a so-called deed 
of relinguishment of his sr rights 
for Ra. 400. The lower Appellate Court 
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confirmed the decree of the Court of first 
instance with a modification which is im- 
material for. the purpose of the present 
appeal. It is contended here that the pre- 
emptor is bound to pay not only the 
Rs. 1,800 for the semindari butalso Rs. 400 
for the sr rights. Both the Courts below 
have disallowed this claim and we think 
correctly. The so-called relingnishment of 
the sr rights was under the circumstances of 
the present case neither more nor lesa than 
the transfer of the ex-proprietary rights of 
the vendor. By the provisions of section 
20 of the Tenancy Act the interest of 
an ex-proprietary tenant is not transferable. 
The very moment the vendor executed 
the sale-deed he became possessed of his 
ex-proprietary rights. The appellant cannot 
forco the pre-emptor into an illegal con- 
tract. The appeal fails and is dismissed 
with costs. 
Appeal dismissed. 


PUNJAB OHIEF COURT. 
Saoonp Crvin APPHAL No. 50 ov 1912, 
June 2, 1914. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 
MUHAMMAD RASHID AND OTHERS—- 
Daraxpants—APPaLLANTs 


vertus 
RAHMATULLAH—PrarnTrE— 
RESPONDENT. 

Orvil Procedure Jods (Act V of 1906), s 96 (8), 
O. XLII, r. 1(m)—Compromise—Ordar to com- 
promiæ m decree—Appeal— Agent compromatng tiith- 
owt power to do so—Compiomise not binding on 
principal—Hinor—Complete surrender of minors 
tights, whether for his benafit, 

ing to the strict provisions of the law, when 
a suit is compromised, the Court should first pass an 


‘Divisional Judge, Amritsar Division, 
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order directing the gan siap nggi be recorded, and 
then pass a decree in accordance therewith. 

An order a com to be recorded 
does not cease to be such simply because it directa at 
the same time a decree to be passed in accordance 
with the compromise. An appeal will He from such 
an order under Order XLII, rule 1, clause (m), and 
section 96 (8) in not a loable to the oase. 

Where the power of attorney did not authorise the 
agent to adjust a suit by compromise, any compro- 
mise by the agent, being in excess of his authority, 
will not bind the principal and will be set aside by 
the Appellate Oonrt, 

A compromise which completely surrenders a 
minor’s ts cannot possibly be for the minor’s 
benefit and oannot bind htm. 

Second appeel from the decree of the 
dated 
the 18th October 1911, reversing that of the 
Subordinate Judge, Ist Olass, Amritsar, 
dated the 26th May 1911, dismissing plaint- 
ifPs claim. 

Khwaja Zta-ud-Din, for the Appellants. 

Mirza Jalal-ud-Din, for the Respondent. 

JUDGMENT.—One Khair Din, an Arain 
of village Bhaggupura in Ajnala Tahsil of 
the Amritsar District, gifted his entire self- 


acquired property to his grandson, Muham- 


mad Rashid minor, and his daughter-in-law, 


‘“Musammat Umar Bibi, by two registered 


. 1911, which was the 


e 


deeds, dated the 27th April 1909. The 
donor died on 14th May 1909 leaving him 
surviving @ son, Rahmat Ullah, and the 
above-mentioned donees who are son and 
wife respectively of the latter. It appears 
that Rahmat Ullah is not on good terms 
with his wife, Musammat Umar Bibi, and her 
son, Muhammad Rashid, and has married 
another wife by whom he has gotason. This 
fact was admitted at the time of the 
hearing and probably accounts for this 
unfortunate litigation in the family. 


The suit out of which this appeal has 
arisen was instituted by Rahmat Ullah 
against the donees for the recovery of the 
property gifted to them, onthe allegation 
that the parties were governed by Muham- 
madan Law under which the alienations 
were invalid as they were death-bed gifts. 
The Court of first instance held that the 
family followed the general agricultural 
custom under which the donor had authority 
to alienate his self-acquired property ond 
that the gifts were, therefore, - valid, It 
accordingly dismissed the suit. The plain- 
iff appealed from the decree to the 
Divisional ©ourt and on the 18th October 
date of the final 
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hearing of the appeal, presented in that 
Court a deed of compromise by which Miran 
Bakhsh as the guardian ad litem of the 
minor and the agent of Musammat Umar 
Bibi agreed that a decree should be passed 
in favour of the plaintiff for the entire 
property in dispute and that the parties 
should bear their own costa. The Divisional 
Judge being of opinion that the compromize 
was for the benefit of the minor sanctioned 
it and passed a decree in accordance there- 
with. The defendanta who are dissatisfied 
with the compromise have preferred an 
appeal to this Court, and the learned Counsel 
for the respondent raises a preliminary 
objection that no appeal lies from a consent 
decree and relies upon section 96 (8) of the 
Civil Procedure Code of 1908 in support of 
his contention. This objection is clearly 
untenable in face of clanse (m) of Order 
KULI, role 1, which gives the right of 
appeal from an order recording a compro- 
mise. It is true that, according to the 
strict provisions of the law, the lower 
Appellate Court should have passed an order 
directing a compromise to be recorded as 
distinct from the final order giving a decree 

in terms thereof and that this requirement 
of law has not keen fully complied with in 
the present case. But we have no doubt 
that the order of the Divisional Judge 
passed on the 18th October 1911 is one 
under Order XLIM, rule 8, directing the 
compromise to be recorded and it’ does not 
cease to be such simply because it directa 
atthe same time a decree to be passed in 
accordance with the compromise. We 
consequently hold that an appeal lies from 
it under Order XLII, rule 1, clause (m), 
and overrule the preliminary objection. 


On the meritas of the appeal we entertain 
no doubt that the compromise isnot binding 
either on Musammat Umar Bibi or on her 
minor son. As regards the former, it is 
absolutely clear that the power of attorney 
executed by her in fawour of Miran Bakhsh 
does not authorise the latter to adjust the 
suit by compromise and the agent’s act in 
entering into the compromise in dispute 
was in excess of his authority and does not 
bind the principal. In fact the ‘learned 
Counsel for the-respondent has not seriously 
resisted the appeal of Mysommat Umar 
Bibi and we have no hesitation in deciding 
that it must be accented, 


BRD 
BAYADAT HUSAIN V. reel esas 

i With, “regard ‘to “the: “nlingr “we 
Sa depan how” bt can 
‘that a? compromise” which strrénders . his 
‘entire ‘property to the ‘plaintiff was for -his 
beriefit, more eapegially when. we “find that 
‘the gift in his favour : had ° been ‘upheld by 
the Court of first instarice. Tlie so-called 
‘undertaking by the father that he will « «not 
disinherit his, aon and that he will not 
alienate the property ‘without necessity 
does not, in our opinion, constitute any 
justification for this” compromise. , Tt ‘is -to 
ibe observed that. this undertaking is con- 
eined ina ‘statement miade by him before 
‘the’ Divisional Judge’ and ‘does not form -é 
‘part of thb deed of compromise - and, it is, 
‘thorafore, doubtful whether it oan be 
ceived „by “the mina.” a 

.Eivén of. we assume ‘for the’ sake of argu- 
aent that, KM ig “enforcible against the 
father it is,“ “wO think, ‘beydiid ` dispute that 
‘an_alienee from inten is nòt bound by his 
undertaking and that the miner can: have 
‘ho possible remedy against him (the alienee). 
“Moréover, if the parties are, as’ allegéd on 
‘behalf - of ; the appellants, ‘governed by 

‘custom, ‘then. reatridtions'.on the father’s 
‘power fallow as a mattep of courge and 
‘the | undertaking | - concedes ‘to .the minor 
‘nothing ` more than what’ „he is already 
‘éntitlod fo, under the“ customary law.’ Tt ia, 
è ‘hbwovert wnriafessaky to labour this | “point 
ebause Wwe | ate, that no- ‘guardian 
‘having the sligthest regard for the interests 
‘of his ward could have acted in the manner 
in which, Miran Bakhsh did. We cannot 
‘possibly hold thé minor bound by a com- 

ise which ao pana surrenders bis 
rights. 

For’ these reasons we must accept the 
appeal, set a&ide-the order recording the 
cotiptdmise and ‘the decroe based thereupon 
and remand the case to the Divisional Judge 
for decision on the merits. 

5 Costs i in this Oourt will abide the event. 
hs oe _ Appeal accepted, 
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ALLAHABAD HIGH OOURT. 
Frest Cin Appa No. 85 or 1914. 
_ , - May 18, 1914. 
_ Present:—Mr. Justice Rafique -and 
: Mr. Justice Piggott. 
" SAYADAT. HUSAIN AXD aNOTHER~~ 
APPELLANTS 
cereus 


- Musammat SALIMUNNISSA— Rusponpest. 

Muhammadan Law—Shin eest—Death of mother 

~— Guardian — Father — Maternal grandmother — 
‘Guardians and Wards Act (VILI of 1890). 

Under the Shia Law onthe death of the mother 
or her disqualification for any 
-person entitled to the ianship 
“obild’ is-its father and the maternal grandmother 
‘has no right when the father is alive. 


> First. appeal against the order of the Dis- 
ret Judge of “Moradabad, dated. November 
1918: 


PACTS. —The patties to the suit were 
‘Ahras. ` One Musammat Jamila Khatan died 
‘leaving -a minor daughter aged three years 
‘and 3 months. The maternal grandmother 
‘of the minor applied to be appointed guardian 
‚of the child.“ The paternal grandfather and 
‘grandmother put in a petition of objection 
against the appointment of the maternal 
‘grandmother ` ‘and praying that they may 
be appdinted guardians. The father of the 
iniiner ‘also filed s. petition in support of his 
‘futher’s petition, The District Judge. hold- 
‘ing that the | maternal grandmother WRA 


‘entitled to, bo appojated guardian in pre- 


‘ferencé to- the ‘paternal grandfather : and 
grandmother, granted the former’s appli- 
Ceation. The father’ and the grandfather 


‘appealéd to the High Oonrt. 


Mr. 8. Agha Hatdar for the ‘Appellants: —] 
‘gubmit that the proper person to be appointed 
.is the father. There is no authority to show 
hat when the mother dies and the father 
-ia alive ‘avy other person can be the legal 
‘guardian of the minor: Baillie’s Imamia 
«Law, Vol. I, page 95 and page 282. The 
‘father can evon appoint a guardian by 
“Will: ‘Tyabji’s Muhammadan Law page 195. 
-Alro Baillie page 251. 

. [Rarigus, J., referred to Ameer Alis 
Mubammadan Taw: page 204]. `. 

“The: father is the natural guardian of the 
child ‘and he : should - not be deprived of 
‘her custody. . > . 

Mr. Bhafitus-samian, fór the Respondent. 
The first thing to be considered js that the 
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father himself never applied to be appointed 
guardian. Of the other claimants the 
maternal grandmother is admittedly entitled 
under the Mubammadan Law to the custody 
of the child. I rely om In the matter of 
Hosseint Begum (1). 

[Rarique, J—There tho dispute was bet- 
ween the mother and the father]. 


. Moreover, there are certain other 
siderations besides the personal law which 
guide -a Court in the appointment of a 
guardian [Sohna v. Khalak Singh (2)]. 

Mr. S. Agha Haidar was not heard in 
reply. 


JUDGMENT.—The point faised in this 
Appeal relates “to the ‘guardianship . of a 
minor Shia girl. She is about 3} years 
old and her mother died on August 25th, 
1918.. 


The maternal grandmother of the minor 
applied to the Court below to be appointed 
guardian of her person and property. The 
application was opposed by the father and 
paternal grandfather cf the minor. The 
father did not apply to act as guardian of 
the minor, but supported the application of 
‘hig own father. The learned District Judge 
‘appointed the maternal grandmother as 
guardian of her person of the minor The 
question as to the guardianship of the minor’s 
property was given up by the applicant. The 
father and the paternal grandfather of the 
minor have come up in appeal to this 
Court and contend that the order of the 
Court below is bad under the 
Jaw. It is said that under the Shta Law to 
which the parties are subject, on the death 
‘of the mother'or her disqualification for any 
reason the next person entitled to the 
guardianship of a minor child is ita father. 
Jt has been pointed ont to us that the 
Shea Law on this subject differs from the 
Sunni Law. Tho contention for the appel- 
lanta ia borne out by the books on Sita 
«Law to one of which we may refer here. 

- Mr. Ameer Ali in his book on Muham- 
madan Law, Vol. I, 3rd Edition, page 294, saya 
'as blow: — ‘The Shias are in agreement 
‘with the Sunnis with regard to the general 
principles: governing dhe right" of Hinénat. 


7 0. 484. 
fa 18 A. 7% A. W. N. (1891) 1, 
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But among thent,' in the absence ‘of the 
mother, the right passes to the father, and 
failing him to the .grandparenis and other 
ascendanta. The maternal , grandmother 
had, therefore, no “right to claim to act as 
guardian of the minor girl when her father 
was alive. Tho appeal prevails and is allow- 
ed. We seb aside the order of the Court 
below and, dismiss the application of Musam 
mat Salim-un-nissa. Costs are allowed to 
appellants. 


Aora allowed, 


` OUDH JUDIOLAL COMMISSIONER'S 
COURT. 


Seconp Crviz Appear No. 296 or 1912. 7 
December 18, 1918. 
Preseni:—-Mr Lindsay, J. O. - 
JAGANN ALE Ru Nana APE gita 
versus 
KEDAR AND OTHERS— Deranpasts— 
REBPONDENTE, 
. Ciml Procedure Code (Act V of 1908), s. 100—Second 
appeal—Finding of fact, when can be qurshoned by 
High Gourt—Evidence relied om by lower Jourt not 
conclunve upon issue of fact but legally admissible— 
Partition of joint pi operty—ddrerss possese:on— Bus den 


A High Court is not entitled in second appeal to 
review a finding of fact-arrived ‘at by a lower Court 
merely upon the ground that the evidence upon 
which the lattor Court relied was not. consinsive upon 
the issue of fact or that the finding is erroneous, 
however groes or inexcusable.that error may seem to 
be, if thore 1s no substantial error/or defect in pros: 
oribed procedure followed by thas Court and it "had 
before jt evidence legally ani and proper Tor 
ita consideration in support df the 

- Eons’ Bewak v, Musammat Rath Dei,” 


WwW DO; 
dissented from, ka 
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In 5 suit for partition of a property, which after its 
ownar’s death devolred upon the parties jointly, the 
party alleging that he acquired exclusive title to it by 
adverse possession must prove that allegation. 

Appeal against the order of the District 
Judge, Lucknow,- dated 22nd May 1912, 
reversing that of the Munsif, North Lucknow, 


dated 2nd November 1911. 


Babu Rajeswari Prasad, for the Appellant. 
Babu Surendra Nath Roy, for Babu 
Breheswar Nath, for the Respondents. 


JUDGMENT.—This appeal has arisen out 
of a suit for partition brought by one Jagan- 
nath against two defendants Kedar and Ram 
Charan. The-snit was for partition of a 
grove situated in Matsa Ain and the allega- 
tion of the pleintiff was that on the state- 
ment of relationship contained in the pedigree 
exhibited in paragraph 1 of his plaint he was 
entitled to a half share of the grove in quen- 
tion. 


The two defendants, Kedar and Ram Charan, 
who are brothers set up the plea that the 
plaintiff was entitled to a one-fourth share 
only of the grove. They alleged a partition 
which ib was stated had taken place some 
fifty or sixty years ago. They denied that 
the property was joint at the time of suit 
and they further set up a title in one Sukhdeo 
who it was alleged was entitled to a one- 
fourth share of the grove. Sukhdeo was 
subsequently madea defendant in the snit. 
From the statement of defence it will appear, 
therefore, that Kedar‘and Ram Charan were 
laying claim to a half share of this grove and 
the way in which this claim was made ont 
appears to be this, that they alleged that they 
had taken adverse possession of the one-fourth 
share which “had at one time belonged to 
Baija who left a son called Dwarka who is 
gaid to have died some twenty and odd years 


S Tho Munsif came to the conclusion that 
the defence of a previous partition which 
was set upin the case had not been made 
out. He was of opinion that the property 
was joint and that the plaintiff was entitled 
toa one-third shafe of it. He gave the 
plaintiff a decree accordingly. The plaintiff 
accepted what the first Court had given him, 
but the defendanta, Kedar and Ram Charan, 
appealed to the District Judgo. The District 
Judge differed from the Munsif and came to 
the conclusion that the partition had taken 
place some fifty or sixty years ago as was 
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alleged. He discussed the evidence which 
hed already been considered by. the Munsif 
and he relied in particular upon two state- 
ments, One of these statements was made by 
the plaintiff Jagannath himself. In the 
course of his cross-examination Jagannath said 
in answer to a question put by the defendants’ 
Pleader that he had mortgaged ten trees to 
one Sirdar Singh. These trees be said belonged 
to his share in the grove. The learned Judge 
also relied upon another piece of evidence 
proceeding from the defendants’ witness, 
No. 6 Ram Adhin, who deposed that a good 
many years ago he had taken a mortgage of 17 
trees in this grove from Gobind the father of 


, the plaintiff. 


With these two statements before him the 
learned Judge came to the conclusion that 
the story of a previous partition was a true 
story and that the grove had actually been 
divided as alleged. This is a finding of fact 
which the appellant is not entitled to question 
in this Court unless he can show that in 
coming to this conolusion the learned Judge 
committed nny substantial error or defect 
in procedure ‘provided by the Code of Civil 
Procedure or by any other law for the time 
being in force. (See section 100 of the 
Code of Civil Procedure). The argument is 
putin this way. Ttia said that the state- 
ments made by the plaintiff and by the 
witness, Ram Adhin, althongh they might 
have been evidence to show that Jagnnath or 
his father dealt with a portion of this grove 
as if it was their separate property, are not 
conclusive proof that a partition of the grove 
had taken place. That may be, but the 
question which I have to decide is whether 
or notin second appeal I am entitled to 
review the finding of fact“ merely upon the 
ground that the evidence upon which the 
Judge relied was notconclusive upon the 
issue. 

A decision of Mr. Piggott reported in 
Ram Sewak v. Musammat Ram Dei (1) has 
been put before me in which it would seem 
that the learned Judge did interfere in a case 
like the present. My view of the law relat- 
ing to the powers of a Court to interfere in 
second appeal is that which I find set out 
clearly in the Commentary of Mosars. Ameer 
Ali and Woodroffe at page 384 of their 
book on the Oode of Civil Procedure. Tt 
appears to me that the Court belog has come 

(1) 11 O. O. 264, 
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toa finding of fact thats partition of this- 
grove took place some fifty or sixty years ago 
and that finding may or may not be erroneous. 
If itis erroneous itis not for that reason 
subject of a second appeal. There is no 
jurisdiction, in my opinion, to entertain a 
second appeal on the ground of an erroneous 
finding of fact, however gross or inexcusable 
that error may seem tobe. If there is no 
error or defect in the procedure the finding 
of the first Appellate Court upon the question 
of fact is final if that Court had before it 
evidence proper for ita consideration in 
support of the finding. 


This I believe to be the correct view of the 
law andithas been laid down ina great 
many cases which are referred to in the com- 
mentary of the Ocde of Oivil Procedure 
above-mentioned at page 384. 


There can be no question, it seems to me, in 
the present case thatthe lower Appellate 
Court had before it evidence which was 
proper for its consideration. 

Whether or not that evidence was conclu- 
sive upon the issue is not a matter with which 
I am concerned. It is sufficient to say that 
there is onthe record evidence which was 
legally admissible and which if accepted 
supports tho finding of fact arrived at by 


the Judge. I must, therefore, hold that on 
this pointthe appellant is not entitled to 
succeed. 


There remains another point, however, and 
that is with regard to the extent of the share 
of the defendants, Kedar and Ram Charan. 
On the finding that a partition took place a 
good many yearsago the proper share of 
these -defendants, Kedar and Ram Charan, 
ig one-fourth, As has already been said they 
laid claim to one-half in this grove because 
they say they got the other one-fourth share 
by taking adverse possession of the share of 
Dwarka sfter his death some twenty or 
twenty-two years ago. This question of 
adverse possession was dealt with by the 
learned Munsifin his judgment who came 
to the conclusion on the evidence led by the 
defendanta that they failed to prove adverse 
possession over Dwarka’sabare. The District 
Judge on appeal has not dealt at all with 
this issue of adverse possession. I might have 
remanded tho case for a finding on this point, 
but I haveepreferred to doal with this case 
according to the evidence which is before us. 


INDIAN OASES. 


635 


If the burden of proving the issue for adverse 
possession was rightly laid upon these de- 
fendants I am quite satisfied with the oon- 
clusion of.the Munsif that they failed 
entirely to discharge it. The evidence is of 
the meagrest description and, as pointed out 
by the Munsif, the witnesses who deposed 
to adverse act of possession exercised by the 
defendants, Kedar and Ram Oharan, seem to 
know very little about the grove, ita location 
or the number of trees contained in it. Al- 
together I am satisfied that the evidence is of 
no probative value whatever. It has been sug- 
gested however by the learned Counsel for the 
respondents that there was no burden upon 
the defendants to prove adverse possession. 
It is said that it was for the plaintiff to prove 
possession within limitation. The suit as 
brought wasa suit for partition and as has 
been contended by the Counsel for the appel- 
lant I think the right view to take is this, 
namely, that if it appears that any portion of 
the property in suit can be described as joint 
property the plaintiff is entitled to have 
a partition made of that portion of the pro-' 
perty. According to the relationship set out 
in the pedigree when Dwarka died without 
issue his share namely one-fourth must have 
become the joint property of the surviving 
members of the family of whom the plaintiff's 
ancestor was one. Presumably, therefore, 
the property consisting of Dwarka’s share 
remained the joint property of these members 
of the family up till the time of this suit. If 
the case for the defendants, Kedar and Ram 
Charan, was that they had acquired exclusive 
title to Dwarka’s share by adverse possession 
it was upto them to prove it. I have 
already found that the evidence falls far 
short of proving a title by adverse possession. 
The resultof my finding, therefore, is that 
Jagannath the plaintiff-appellant is entitled 
to one-fourth plus one-eighth of the share in 
the grove in suit. As ib appears, however, 
that when the Munsif gave the plaintiff a 
decree for one-third share in the grove the 
plaintiff did not appeal. I do not think he 
is entitled now to get a‘decree for any more 
than was given to him by the Munsif. To 
give him a share of one-fourth plus one- 
eighth now would be togive him a twenty- 
fourth share in exceas of the share with 
which he was satisfied after the Munaifa 
decision. The result, therefore, is that I set 
aside thé decree of the lower Appellate Oourt 
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and restore the,decree of the Oonurt of 


first instance. . “The plaintiff-appellant wil 
get his proportionate costs in the lower Appel- 
ine Court and in this Court. 

Appeal allowed. 





PUNJAB OHIEF COURT. 
< Bgoonp Civin Appear No. 609 or 1912. 
June 8, 1914. 
` Presont:—Mr. Justice Rattigan and 
“1 .° Mr. Justico Shadi Lal. 
DEWAN CHAND—Daraxpaxt—APppPaLLant 
versus 
“HARI CHAND— PLAINTIFF AND OTHER8— 
DEFENDANTS-—RAPONDENTS. 

-Ovit Procedure Coda (dct Y of 1908), s. 1%, Kap. IV 
—Res}udioata—Irrelecant point put in issue tn former 
dt — Mortgage — Redemption—Dofendant sub-mort- 
gagas and purchaser of equity of redemption—Sait 

mortgages against defendant for eeelines tom aren 
ketam eka to claim redemption of plantiffe mort. 
gage te awit. - 
` F mortgaged a certain houso to W and W subse- 
quently tly mortgaged it to R. W sued R for redemp- 

fion of the-house. R pleaded that he was not a sub- 
bnt really an assignes of IF's mortgagoe 
‘yighta, and that F had also sold the equity of re- 
demption to him. The question whether tho alleged 
gale of the equity of redemption was gonume or not 
was put ‘into. isane and decided in favour of B W 
wna, hoyrever, granted a decree for redemption on ue 
ae that there was only a sub-mortgage betwoe 

the .pertles and the sub-mortgago had not been dis- 
tinguished by the sale of the equity of redemption, 
aud the sub-mortgagoo R was grantod compensation 
for improvements. 

_ R subsequently sued W for redemption of the mort- 
gaga on the basis of the salo of the equity ef redemp- 
tion i in his favour 

: Held, (1) that tho genuineness or otherwise of the 

sale E E cai between tho 


(2) that it was not open to R as a defendant to a suit, 
brought. by W to claim Dae on of IF's mortgago 
and hence R was not debarred by Explanation IV of 
section 11 of the Civil Procedure Code. 
> Ohet Ram v. Barwmal, 2 A. L. J .278 A. W. N. 
(1906) 107, Lala Soni Ram v. Kanhaiya Lal, 19 Ind. 
Oas. 281; 17 C. W. N. 605; 18 AL L. T. 487; 11 À L. J. 
389, (1919) M. W. N. 410; 170. L J. 488; 15 Bom 

-R 490; 85 A. 227; 25 M. L.J 181: 40T A 74 
(b. 0), referrod to. 

; Second appeal from the decree of tho 
Divisional Judge, Attook, dated the 6th 
January 1912, confirming that of the Munsif, 
class, Attock, dated tho 28th August 

1911, decreeing plaintiff's claim. 
` . Bhagat Gobind Dass, forthe Appellant. - . 
- Rat Bahadur Pent Sheo Narain, for the 


feapondenta. 


tp JUDGMENT. — The facta of this caso.are 
gimple dhough’ sthe questions of „Iny involved 
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are not free from difficulty, In 1858 ona 
Wasti mortgaged a house to Wanjara (the 
predeoessor-in-interest of defendant, Diwan 
Chand) for Rs. 101. Subseqnently in 1878 
Wanjara anb-mortgaged half of the house to, 
Ram Rattan Shah for Ra. 50-8. In’ 1909 
Diwan Chand sued the present plaintiffs (who 
are the representatives of Ram Rattan 
Shah) for possession of the property by rẹ- 
demption of the sub-mortgage. The then 
defendanta pleaded in effect that the transa- 
action with their predecessor was not a 
mere sub-mortgage but really an assignment of 
Wanjara’s mortgagee righta, and that in 
1886 Wasti had sold the equity of redemption 
in respect of the property in mit to their 
ancestor, Ram Rattan Shah. The- question 
whether the alleged sale of the equity of 
redemption was genuino or not was put into 
issue and decided by the Divisonal Judge in 
favour of the then defendants. It was held, 
however, despite this finding, that the then: 
plaintiffs were entitled to a decree, inasmuch 
as the sub-mortgage had not been extinguished 
by the sale of the equity of redemption. 

It was further held thatthe sub-mortgages 
was entitled toa sum of about Ra. 426 ag 
compensation for improvements made on the 
property during the 35 yenara or so that he 
had been in possession. 

The then defendants are plaintiffs’ in the 
present suit and thoy now claim, aa 
ownera .of, the equity of redemption, to 
redeem the mortgage effected in favour of 
Wanjara by Wasti. Defendants, who were 
the plaintiffs in the previous suit, ‘again plead 
that the alleged sale by Wasti was not 
gentine and that plaintiffs are not entitled 
to redeem. ` The loiver-Courts Lave held that 
the question of the genuineness of the sale is. 
res judicata by reason of the devision in the 
previous case and upon this finding have 
granted plaintifis a decree „for redemption. 
Two points have_ been urged before us ón 


_ behalf of the appellant: 


(1) that the question ‘of the Pa 
of the sale is not res judicata, inasmuoh as it 
was nota question the decision of which war 
necessary for the parposes of the prior - guit; 
and 

(2) thnt‘plaintiffs are debarred by Ex-- 
planation. IV of section 11, Civil Procedure 
Code, from bringing the present anit, 
inasmuch as they ought in the previous suit 
to have .claimed redemption of anjarag 
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‘mortgage and - thereby defeatod tho then 
pines claim. 


Upon tho frst qusstion we agree with Mr. 

Gobind Dag that the genuineness or other- 
wise of the sale-deed in favour of plaintiffs 
cannot be held to be res judicata. Once it 
-was held in the former suit that the transac- 
‘tion between Wanjara and Ram Rattan Shab 
‘amounted to a sub-mortgage and not to an 
aasignment-to the latter of the former’s mort- 
‘gage, the.representative of Wanjara was en- 
‘titled to redeem the sub-mortgage, and the 
question whether Ram Rattan Shah had or 
had not purchased Wasti’s equity of redemp- 
tion wasiirrelevant. Mr. Sheo Narain realiz- 
‘ing this has urged that the question of the 
.genninencss of the sale was a matter directly 
and substantially in issue in the previous case 
because the then defendanta pleaded that 
‘they had, ix the bona fide belief that they 
Were owners, expended large sums in im- 
‘proving the property. No donbta plea to 
this offect was urged, but obviously it 
‘was nob necessary for the Court 
‘in determining that plea to decide more than 
that Ram Rattan Shah was entitled to the 
compensation claimed because he had acted in 
good faith believing himself ‘to be the owner. 
It was unnecessary (and indeed would 
have ‘been fatal to any claim for compensa 
tion) to go further and to hold that in point 
of fact the sale twas genuine and that he was 
actually the owner. We hold accordingly 
‘upon the first point in favour of the appel- 
Jant. 


As regards the Astonia point, Mr. Gobind 
‘Das relies mainly npon a decision of the 
-Allahabad High Oourt reported as 
‘Ohet Ram v. Barwmal (1). The facta 
‘of that’ case are not altogether on all 
dours with those ofthe case before us, but 
‘unquestionably there are remarks in the 
‘judgment which support the argument that 
“in the previous cage Ram Rattan Shah ought 
to have claimed to redeem the mortgage in 
‘favour of Wanjara and: that having failed 
‘wo do so, he and his representatives are now 
debarred from claiming redemption. With 
every respect we are unable to accept this 
exposition of the law, and we are of opinion 
that the decision of their Lordships of the 


(1) 2A: L J. 97% A. W. N, (1905) 107, 
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Privy Council in [ala Sont Ram v. Kanhaiya 


“Lal (2) supporta the view that we take. 


At page 610 their Lordships make the follow- 
ing remarks:— 

‘The Subordinate Judge held, and rightly 
as their Lordships consider; that the auit of 
1904 did not by the operation of section 13 
of the Code of Civil: Procedure bar the 
present suit. The suit of 1904 was a anit 
by Lala Shib Shankar Lal and Babu Charan 
Behari Lal for possession as mortgugess. 
The mortgage bad not been redeemed and 
the plea of Lala Soni Ram that he was 
entitled to redeem was irrelevant to a suit 
by the usufructuary mortgagee for possession. 
Lala Soni Ram’s tile as mortgagor was not in 
question in that sui, nor could he as a defendant 
to that susi, have concerted that suit into one 
tn which he could hace obtained a decrees for 
redemoptton.” Ño in the present case we do 
not see how it was open to’ Ram Rattan 
Shah, as a defendant lo a swi brought by 


` Wanjara, to claim redemption of Wanjara’s 


mortgage. It must he remembered that in 


‘the previous suit the rights of Wasti, the 
mortgagor, 


wore not denied by ‘the’ then 
plaintiff and his claim to redeem the sub- 
mortgage in favour of Ram Rattan Shah 
was not in any sense inconsistent with the 
subsisting rights of the original owner of 
the property. We accordingly decide this 
point against the appellant. 

The result is that we accept this appeal 
and remand the case under Order XLI, rule 
28, Civil Procedure Code, to the Oourt of 
the Divisional Judge, Attock Division, who 
in turn will remand it for decision on the 
merits to the Oourt of the Munsif. Costs 


will abide the event. 


Ry 
(2) 19 Ind. Oas. 291:,17 O. W. N. 605; 18 M. L. T. 
437, 11 A. L. J. 88% (1013) M. W. N. 4 470,17 0, L. J. 
488, 15 Bom. L. R. 499; 35 A. 227; 25 M. LJ 3 40 


LA 74 (P. 0.). 
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MAUNG OHIT MAUNG v. MA YATT. 


LOWER BURMA OHIEF COURT, 
Orvin MIBORLLANEOUS ApreaL No. 26 or 1913. 
August 22, 1913. 

Presené:—Sir H. 8. Hartnoll, Offg. Chief 
Judge, and Mr. Justice Young. 
MAUNG CHIT MAUNG—AppwLiaxT 
versus 


MA YATT AND ANOTHAR— REBPONDHNTS. 

Probate and Administration Act (F of 1881), ss. 28, 
Al and 150—Succession Act (X of 1865), ss. 881, 
382— Hindu. 

Where an intestate professed the Hindu religion, 

he was of a mixed parentage: 

Held that Letters of Administration should issue 

under the Probate and Administration Act and not 


ordinarily be issued only to an heir or heirs, section 
at allows exceptions to be made in special cases. 
Where an intestate meade a large settlement and 
appointed his wife and daughter to be ita trustees 
and not his eldest son, and the other sons of the 
intestate desired that their mother and sister rather 
than their eldest brother should administer the estate, 
the Coùrt held that Letters were rightly granted to 
the wife and daughter of the decoased rather than to 


the oldest son. 


‘Appeal against the order of the Judge on 
the Original Side, in Civil Miscellaneous No. 


182 of 1912, dated 10th February 1918. 
Mr. Giles, for the Appellant. 
. Messrs. Oowasji and Banerji, for the Res- 


pondenta. ; 
JUDGMENT. 


HartsoLL, Orra. C. J—Mah Yait has been 
given Letters of Administration to the estate 
of her deceased husband Maung Ohn Ghine. 
Her son, Maung Chit Maung, disputes her 
right to have them. It has not been aettled 
whether Letters should issue under the pro- 
visions of the Indian Succession Act, 1865, 
or under the provisions of the Probate and 
Administration Act, 1881, as it has not been 
decided .whether Maung Ohn Ghine was a 
Hindu within the meaning of section 331 
of the- Indian Succession Act. As a matter 
of fact, the record shows that Letters have 
been issued in the form provided for the 
Probate and Adminjstetion Act. Maung 
Chit Maung contends that his father was 
a Hindu, that letters should be issued under 


the Probate and Administration Act in which, 


case he would have first claim to them, sa claim 
that should not be passed over in favour of 
another without adequate canse. Mah Yait 
contends, on the other hand, that her deceased 
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husband was not a Hindu within the meaning 
of section 831 of the Indian Succession Act 
and, therefore, that that Act applies to his 
ostate. 


`~ Maung Ohn Ghine is described by Mah 
Yait as being a member of the community of 
mixed Hindu and Burmese descent known 
as Kalas, professing the Hindu religion. She 
describes Kalas as the descendants of Hindu 
settlers by Burmese women and says, that U 
Ohn Ghine and all the members of the com- 
munity also worshipped at the Pagoda, fed the 
Hpoongyis, and observed Buddhist fasts and 
festivals. 


I think that it must be definitely decided 
as to which Act is applicable. If Maung 
Ohn Ghino was a Hindu, section 150 ofthe 
Probate and Administration Act renders it 
imperative that that Act should be applied 
to the administration of his estate. If he 
was not, section 2 read with section $81, of 
the Indian Succession Act equally. renders 
it imperative that this latter Act should be 
applied to the adminstration of his estate. ~ 
The powers of an Administrator are different 
under the two Acts. The rules as to succession 
are different according to Hindu Law and 
according to the Succession Act. If the Ad- 
mininstrator has Letters under. the Indian 
Succession Act, the estate must be divided 
according to the rules laid down in it; if the 
Letters are under the Probate and Administra 
tion Act, the distribution must be in the 
present case according to the rule of Hindu 
Law. No authorities were quoted at the 
hearing as to which Act was applicable in 


.the case. But, it was contended by respond- 


ent’s Counsel that Maung Ohn Ghine cannot 
be held to be a Hindu within the meaning of 
the two Actsinasmuch as he was not a pure 
Hindu by birth, that as his paternal ancestor, 
who was a Hindn, co-habited with a Burman 
Buddhist, the issue of that union and their 
descendants ceased to be Hindus and that 
persons can profess to be Hindus and 
yet be outaide the pale of Hinduism. The 
subject was discussed in the case of Dagree 
v. Pacotti San Jao (1), and I can see no good 
reason for differing from the reasoning followed 
in that case. I would follow it, and 
in that it is admitted by Mah Yait that 


(1) 19 B. 788 4 
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Maung Ohn Ghine professed the Hindu 
religion; I would ,rule that the Probate and 
Administration Act (V of 1881) applies to his 
estateand that the letters issued to administer 
it must be held to be issued under the 
provisions of that Act. 


The next point to be considered is whether 
in view of this decision Maung Chit Maung 
should not be preferred to his mother, Mah 
Yait. According to section 23 of the Probate 
and Administration Act the ordinary rule is 
that Letters should issue to any person, who 
‘according to the rules of the administration 


of the estate ofan intestate applicable inthe : 


case ofisuch deceased, would be entitled to the 
whole or any part of such deceased’s estate. 
But section 41 of the Act allows an exception 
to be made. In the ordinary course, Maung 
Chit Maung should be given the Letters; but 
Mah Yait objecta to his having them on 
the ground that he forfeited Maung Ohu 
* Ghine’s confidence and that he has been 
foolish and extravagant. He, on the other 
hand, urges that his mother should not 
have themas she is trustee under a settle- 
ment that was made by Maung Ohn Ghine 
which is invalid according to Hindu Law and 
that, if she is Administratrix, she will not 
take measures to have it set aside. It isa 
- fact that he was not appointed a trustee of the 
settlement by his father and this goes to 
support Mah Yait’s allegations against him. 
The other two adult sons, Maung Maung 
and Maung Aye Maung, wish their mother 
and sister to administer the estatè and not 
Maung Chit Maung. Statements made by 
them in England have been filed to this effect. 
The learned Judge on the original side has 
noted that Mah Yait is supported by all the 
members of the family except Maung Chit 
Maung. Under the circumstances, therefore, 
I see no good reason for withdrawing the 
Letters from Mah Yait. f 
I would, therefore, dismiss the appeal, but 
in doing so, would expressly rule that the 
Letters are granted under the provisions of 
the Probate and Administration Act and that 
Act will govern the administration of the 
estate. I would also order that the costs of 
. both perties to this appeal shall coms out of 
the estate. I would allow to each party a 
CGonunsel’s fee of two gold mohurs. 


_” Young, J:—This is an appeal from a decision 
of the learned Judge au, the original side 
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granting Letters of Administration of the estate 
of the late Maung Ohn Ghine to one Mah 
Yait, his widow. . 

The main grounds of appeal are that the 
learned Judge should have decided whether 
the applications for Letters were to be dealt 
with under the Indian Succession Act or 
under the Probate and Administration Act, 
and should have decided that he was a 
Hindu and that the administration of his 
estate was governed by Hindu Law and the 
Probate and Administration Act, and should 
have held that the appellant who is the 
intestate’s eldest son had the best right to 
administer the estate. The respondent urged 
‘that the deceased was not a Hindu in the 
strict sense, that the Succession Act applied 
and that under it the widow had the pre- 
ferential claim. 

The respondent’s contention that -Maung 
Ohn Ghine was not a Hindu in the strict 
sense has to be considered in the light of her 
own affidavit, which states that he professed 
the Hindu religion. Section 381 of the 


- Buocession Act provides that that Act shall 


not apply to the property of any Hindu, 
Muhammadan or Buddhist, and ib has been 
repeatedly. held both in Bombay and Madras 
that the term Hindu as then used is denomina- 
tive of a religion and notefa race. Vide Dagres 
v. Pacotti San Jao (1), and vases there cited, 
Section 2 of the Probate .and Administration 
Act provides thet Chapters’ 2—18 of that Act 
shall apply to all Hindus, Mohammadans and 
Buddhists dying after April lst, 1881. The 
term Hindu must obviously be given the same 
construction in each Act and, therefore, on 
respondent’s own affidavit, I would hold 
that the Probate and Administration Act 
applied and not the Succession Act. If this Aob 
applies Letters under section 23 may be 
given toany person who, according to the 
rules for the distribution of the estate of an 
intestate applicable in the ‘case of such 
deceased, would be entitled tothe whole or 
any part of such deceaged’s estate, and when 
several such apply itis in the discretion of 
the Oourt to grant it toany one or more of 
such persons. The applicants were the 
widow anda daughter of the deceased on 
the one hand and the eldest gon on the 
other. 

In my opinion according to the ordinary 
Principles of Hindu Law a widow, where 
there are sons, is antitled to maintenance 
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«luring her life and a daughter under the same 
circumstances to maintenance till her 
marriage out of tho estate, but neither -can, 
I think, be said to be entitled to the estate 
‘or any part of if within the meaning of 
section 23. 

The widow states that her husband was of 
mixed Burniese and Hindu descent and was 
.& member of a community called Kalas, 
which, according to her, has heretofore not 
followed any fixed law of inheritance but in 
which the children divida the property 
-(which, in other cases, has been small) as 
they think best. Succession amongst Hindus 
is intimately connected with religion, but it 
may be that a custom atb variance with the 
ordinary rules of succession might be proved. 
Even if it were proved, however, it seems that 
under it sheas widow has to depend on the 
children’s senso of duty and is not entitled 
‘as widow toa share of the estate ad as to 
enable the Court to exercise a discretion in 
her favour under section 23, which apparently 
refers only to persons entitled to share. 
Section 41, however, provides that the person 
who would ordinarily be ontitled may be 
‘sapersedéd where such 8 course appears to 
‘the Court to be convenient and I cannot shut 
my eyes to the facta that the intestate in his 
„life-time made a settlement of his property 
‘which was not only large initself but was 
‘large in proportion to the reat of his property, 
and that he selected his wifeand daughter to 
be trustees to manage such settlement but not 
his eldest son, and that all the other members 
_of the family desire that she and not he should 
‘administer the residue. Her affidavit in 
respect of his unfitness is not so specific as it 
‘should be, bat he is very young and there 
certainly seems reason to question his fitness 
‘and capacity. The section in question is 
‘wider. than the analogous section of the 
English Probate Act of 1857, and on the 
“whole, I ses no reason to set aside the order 
‘of the lower Court, though for the reasons 
already stated I consider that Letters should 
“issue expressly. under the Probato and 
. Administration Act. y 

T also conctr tm the order as regards 


, 00818. i 
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OUDA JUDICIAL COMMfSSIONER’S 
COURT 
Suconp CIVIL APPEAL No. 325 or 1912. 
. March 11, 1914. 
Present:—Mr. Stnart, A. J.C. 
Musammat PUNNI AND OTHRRS—-DEFENDANTS 
—APPRLLANTS 
DE) CLs 


CHET RAM, DEORASED, AND APTER HIS DEATH 


MENDAI—PLAÄINTIFP—RESPONDEXT, 
Hindu Law—Family custom, special, as shown’ by 
entiiee we Wajib-ul-arz—Hinds widow, absolutes poner 


‘of, a» to alenation of her husband's property—Cusiom 


overraling ordinary law—Wajib-ul-ars, interpretation 
of—Bignature and verifloation, effect of—Kcridence, 
suficiency of—Inte: pretation of ons Wajib-ul-arx in 
light of another. 

A Wajib-ul-aiz ren as followe—"A sonloss widow 
succeeds to her husbend’s 
power of making allenstions. After her death her 
share dovolyss upon her husband's heirs” 

Held, that it gave to a widow without sons a 
life-ostate ond further a power of alienation 
during hor life-time and provided that aftor hur 
death, whatever sho might not have alicnated: 
would go to her husband's heirs. 

Whero the entries recording a special family 
custom in a J¥ajib-ulara were signed and voriflod 
by an ancestor of the 

Held, that tho entries afforded evidenco of tho 
exstence of tho custom. 

Thore is nothing to prevent a custom o 
the ordinary provisions of the law. Er 

The ontries in one Wajzıb-ularz are in -them- 
not rebutted, to prove the 
existence of a custom girbig an absolute power 
to a Hindu widow to alienate her husbend’s property 
when there is internal evidence to show thai the entries 
were recorded as the ascertained fact of a well- 
oe custom, aud not as the ylows of certain 

uals, and the custom is not groes]. ugnant 
to the i rales of Hinda La and is fonnd to 
be anciont, continuous, definite, unambiguous, and not 


, unreasonable 


LIskraj Kaw v. Mahpal Singh, 5 O Tiki 
60.L R. 598; 7. LA 68; 4 Sar. P. O. J. 98; 8 Buth. 
P. C. J. 704, Rafique and Jackson's (P. O ) No. Oly 4 
Ind. Jur. 428 and Musammat Mohumedin-nisa v, 
Husmnmat Nasiban, 1 O. O 80, referred to. 


Dhondhe Singh v. Sant Bakhsh Singh, 3 O. O. 181 
Musan mal. Parbati Kuar v. Bani Ohaadrapal Kuaar, 
80. C.04, Thakur Anant Singh v. Thakur Durga Singh, 
6 Ind. Oas. 787; 140. W. N 770, (P.O) 7A L J. 
704 12 0. L. J. 88; 12 Bom. L B. 504, 8 M. L. T. 70; 
20 M L.J. 604, 18 0. O. 168; 32 A 368 and 
Ohandika Singh v. Banas Baw Dalari, 12 Tad; 


` Oas. 403, explained. 


The interprotion of one Wajib-ul-ars does nut 
govern tho interpretation of different Wajib-nl-ers, 


Appeal from the decree of the District 
Judge, Sitapur, dated 30th April 1912, 
-upholding- that of the Subordinate Judge, 
-Kheri, dated- 19th February,-1912. © <> 


estate. Rhe also has . 
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. 
Mr. St. G. Jackson, for the Appellants. 
Mr. A. P. Sen,for the Respondent. 


JUDGMENT.—lIn this case Chet Ram, son 
of’ Jiwan, son of Ram Kishan, sued for the 
cancellation of a deed of gift executed by s 
woman called Punniin favour of Reoti and 

‘Sham Lal. Ram Kishan, the father 
of Jiwan, was also father of Bhagga. 
Bhagga was the father of Sobba. Sobba 
was married to Musammat Punni. Sobbe 
died without sons. He left two daughters 
Mulla and Parbati. Chet Ram’s case is 
that he is entitled to succeed on the death of 
Musammat Punni as reversioner tc Sobha’s 
property. Musammat Punni set up a plea 
that by virtue of a special family custom 
she is entitled not only to a life-estate of 
her decegsed husbend’s property but also 
to alienate that property during her life- 
time. Her contention was nol accepted 
either by the learned Subordinate Judge 
or by the learned District Judge. The 
evidence that was adduced in support of 
her contention is contained in the entries 
in the Wasib-ul-ars of the village Dulhapur 
in which Sobbe resided and in which the 
property in question is situated, the entries in 
the Wagib-ul-ars of adjoining villages, and 
certain orel evidence. The entries in the 
Wajib-ul-ars of adjoining villages do not 
sapport her claim and her oral evidence 
has been disbelieved by both the Oourts 
below. There remains the evidence afforded 
by the entries of the Wajib-ul-ors of 
Dulhapur. There was considerable contest 
as to the msanihg of these entries. 

This is the translation which I find 
to be a correct tranalation of those 
entries: 

“Daughters have no 


x 


husband’s estate. She also has power of 
making alienations. After her death her 
share devolves upon her husband’s heirs. 
The share of a sonless deceased co-sharer 
“and of a sonless person whose whereabouts 
are not known devolves upon his brother 
and: nephew subject to the widow’s right. 
In their absence and in absence of 
collaterals it devolves upon Government.” 


I have accepted this translation for the 
following reasons:— The word that I 
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have translated “sonless” could also be 
translated “childless”; but in view of the 
fact that in the first sentence it ia clearly 
stated that daughters have no ahare the 
word, must be interpreted “sonless” and 
not “childless.” This view is supported by 
the circumstances of this case. Ifa widow 
with daughters obtained no righta to her 
husbeud’s estate, Musammat Punni would 
have obtained no share under the terms of 
this Wajth-tsl-ars. Admittedly she did obtain 
a share, and the learned’ Counsel for the 
respondent agrees that this fact shows 
that the word must mean “sonless” 
and not “childless.” If Musammat Punni had 
no righta under the terms of the Waytb-ul-ars, 


-it follows that -she must have obtained 


possession of the share in question as a 
trespasser. If such were the case, her title 
was perfected by adverse possession .many 
years before the deed of gift was executed, 
and the respondent’s claim would have 
failed in such circumstances. The learned 
Counsel for the respondent agrees that in 
view of these facts the, word must be 
translated “sonless.” I do not translate 
it as “sonless” for that reason only. I 
translate it as ‘“sonlesa” mainly because this 
appears to me to be the only reasonable 
interpretation of the word having regard 
to the context. The Wajtb-ul-ars does not 
state that the share devolves upon the 
husbend’s heirs -after the widow’s death 
but only states that it devolves upon them 
after her. But the word “death” must 
necessarily be insisted in view of the 
context. Further the Wayjtb-ul-ars does not 
state that a share devolves upon the 
husband’s brother and nephew subject to 
the widow’s 
be clearly read into the sentence in view of 
what has preceded it. 


On the 
these words the custom stated is not in 
any way ambiguous. It gives to a widow 
without sons a life-estate, and further gives 
a power of alienation dpring her life-time. 
It lays down that after her death whatever she 
may. not have alienated will go, fra to her 
husband's . brother, secondly in absence ofa 
brother to her husband’s nephew, and 
thirdly in absence of a brother and a nephew 
to her husband’s collaterals. If she 
has alienated the whole of the property 


ht, but the condition must’ 


translation that I place upon ` 


a 
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cthere will “be nothing left for the residuaries. 
«The custom .is in contravention of the 
-Mitakehara Law, but it is not in any way 
-#nbiguons. The parties are Kisans. They 
swould be bound by the rules of the 
-Mttakshara Law in absence of the custom. 
There is nothing’ to prevent a custom 
‘overruling ‘the ordinary provisions of the 
‘law. These ontries in the Wayib-ul-arz were 
‘verified and ratified by Chet Ram’s father, 
“Jiwan. I, therefore, find that the entries 
tin, the TWajrb-ul-arz in question afford evidence 
,of the existence of such a custom. The 
‘question remains whether they afford 
‘anfficient evidence. In Lekhraj Kuar v. 
Mahpal Singh (1), their Lordships of the 
'Priyy Council decided that the entries in a 
c Wajib-ul-arts were in themselves sufficient to 
aprove, quch a- custom. In Musammat 
sMohumodin-nisoa v. Musammat Nastban (2), 
this Court held that an entry in one 
-Wajib-l-ars was . sufficient if not rebutted 
‘to prova the .existence of such a custom. 
Jt is troe thatin the decision of Dhondhe 
Singh v. Sant Bakhsh Singh (8), two Judges 
of .this Court held that where a widow was 
given in a certain Wayjrb-ul-arz a power of 
transfer during her life-time, that power 
of transfer must be held to. be a power of 
dransfer sich as is ordinarily given to w 
Hindu widow and nothi more. This is 
the decision upon which ‘the learned 
District Judge has relied. It is not possible 
in: my opinion to utilise the interpretation 
of, one Wajib-ul-arz to govern the interpreta- 
tion of a different Waujsb-ul-arz. No doubt 
the words of the Wajsb-ul-ars in the case 
te whioh. I am referring did not give the 
widow.’ more than a limited power of 
transfer. In the present case I am of 
ppinion that the words gave Musammat 
Punni an unlimited power of transfer. 
Further jt was laid down by two Judges of 
this Oourt’-in Musammat Parbati Kuar v. 
Rani Chandrapal Kuar (4) that a Wajib- 


ul-ařs is generally more valuable aa a rə- ` 


tord of opinion of porsons presumably 
scare ie tho - custom than 98 nn 


lt) SC 744 (È 0.), 60 LL R 593; 71. A G3; 4 


P.O J. 98; 3S8uth. P. Ç. I. 70% Balane and 
Jackson's (P. d.) No. 61; 4 Ind. Jur, 428 
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a 
oficial record of the custom. But there 
is notbing in that ruling to lay down as 
a general principle that the entries in a 
TVanb-ul-arz are nob in themselvea sufficient 
proof ‘of custom if they stand unrebutted. 
The ontries in a Wajib-ul-arsare not conclusive 
butthey afford valuable evidence. Their Lord- 
ships of the Privy Council have decided in a 
comparatively recent case, Thakur Anant 
Singh v. Thakur Durga Singh (5), that where 


“there is internal evidence that the entries 
"recorded in a Wajtb-ul-ars connote the views 


of individuals as to the practice that they 
would wish to see prevailing rather than 
the ascertained fact, of a well-established 


“custom, weight should be attached to the 


fact that no evidence at all is forthcoming 
of any instance in which the alleged custom 
has beon observed. But their Lordships did 
not lay down that where there is no internal 
evidence that the parties verifying the entries 
in the Walth-ul-ars ave merely recording their 
views as to the practico that they would 
wish to see prevailing, and where the in- 
ternal evidence goes to show that they are 
stating the existence of a well-established 
custom, entries in the Wajrb-ul-ars are not 
sufficient in absence of rebuttal to prove 
the existence of a custom set up. I have 
also been referred to the decision of this 
Court in Ohandika Singh v. Musammat Ram 
Dulari (6). There it was laid -down that 
there was no rule that entries in a Waytb- 
ul-ars constituted snfficient proof of :a cus- 
tom even wheb nnrebutted, and that each 
case has to be determined. upon ita own 
merits. Further it was laid down that 
nothing shart of the most cogent evidence 
can -be accepted as proof of a custom er- 
tremely repugnant to the ordinary rule of 
succession underthe Hindu Law. Ido not 
find that there is anything in the last deci- 
sion which is inconflict with the principles 
that are guiding me in the determination 
of the point in this appeal. 

It is true that Musammat Punni has been 
unable to prove satisfactorily any instance 
in which the alleged custom has been followed. 
But in view of the fact that the custom 
sot up is a family custom, and not a cus- 
tom -of the caste of the Kisans, it would 

ce 6 Ind. Cas. 787;14 0. W N. +10, (B. Oh 7 A. 

L. J. 704 12 0 Ma cae L.T. 
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(6) 12 Ind. Ind: Oas. 403. 
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obviously be exceedingly. difficult for her 
to discover any ocoasion when circumstances 
such as the circumstances existing in thia 
case could have arisen. There is nothing 
in the custom set up by her grossly re- 
pugnant to the ordinary rules of the Hindu 
Law. The custom differs from the rule of 
succession laid down in the Mttakshara 
Law. If it did not differ from that rule, 


there would be no reason why it should , 


have been recorded. It is admitted that 
Ohet Ram’s fathor verified the entry as 
to this custom. The interpretation that I 
have placed upon the Wajrb-ul-arx is that, 
members of tho family were not stating a 
rule of succession which they would wish 
to see observed, but were stating the exist- 
ence of a custom which to the best of 
their knowledge and belief oxisted. There 
is evory reason to suppose that this custom 
was ancient and continuous. There’ is 
nothing unreasonable in it, and on the inter- 
pretation that I place upon the words I 
find it- to be definito and unambiguous. There 
has been no attempt to rebut it. If Musam- 
mat Punni has been unable to show that, 
with the exception of the fact that’ she 
herself mortgaged with possession the 
share in question without objection from 
anybody, any other instances have arisen 
in which a widow in this family has alienat- 
ed her husband’s property, the other side 
haa been unable to show instances in which 
a widow has been restrained from aliona- 
tion. For tho above reasons I find that 
Musammat Punni has succeeded in establish- 
ing that under the title by which she 
obtained the property (the said title being 
based upon an existing family. custom) she 
has an unrestmoted power to alionate the 
property in her life-time. 

__ I dearee this appeal and direct that the 
suit be dismissed. The réspondent will pay 
hia own costs in all three Conrts and those 
of the appellants. 

Appeal danas: 
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AND OTHERS—Derenpsnts—RasPpoNDRNTS. 
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as son, sffect of —Legitimacy—Proof, direct, of marriaye 
between ‘parents or of any formal act of legitimation 
svanting—Btatement by deceased m p evious cang, irrele- 
tant for pu poses of that cass and mude wamllongly; 
aaight of, in subsequent cass—Admission—Presumption 
as to legitimacy or legitunation from circumsicncial 
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Hear say evidence, tradmisaibility of, to prove connection 
by foste: age—Mother and son both defendants ti case— 
Validity of mother’s marriage ond legitimacy of son in 
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surviving son at father's death to receite Habua— 
Fested titla ın Habua propetty—Decree, interpretation 
of —Articles ordinarily used or worn by deceased to go 
as Habun—Oadh Laws Act (XVII of 1876), s 5— 
Dower, reasonable ard sufficjent amount af—Lump sum 
of money awarded as dower, and mot specified share of 
property, omty spon its rough aad not precise talualion 
having bosn ascertained, af Court as to—Ad: 
sainistration, sust for—Security to be taken fom- party 
charged with duties of attending to funsral ceremonies 
of decensed-—Aucounts, taking of, prayer for—Court-fos; 
proper, to be paid om plaint-—Cowrt Fese Act- (VI -of 
1870), a 7, cl. to (ff, 8. 11, and Boh, II, Art. 17, ol. ci— 
Court-fes found to be sufficient in initial stage of cose 
can subsequently be declared to ‘be tnadequats—Stamp 
Act (H of 1899), Sch. I, Art 45—Final doc: es operat- 
ing to effect partition of moveable or sramovenble pro: 

poty in specie—Partition, ihah weni of. ah 
A statement made by a doopasod od preon during his 
aan irrelevant 


ovidenso of the faot admitted 
there {4 no reason to t 
ra pejang ity ead ene 
Where-it was proved that a porson was brought up 
in the houre-of his father and educated yita igs ore 
son, that he and the other; son were married. in 
mol ware ented alles te the fher, 
and that he received an allowance, , was, entrusted, 
with the management of some of hia fauher's affairs 
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and was introduced into soolety as his father’s son 

Held, that the above circumstances were suficient 
to prove thai the person was the legitimate son of 
his father. 

Aooording to Muhammadan Lew the legitimacy or 
legitimation of a child of Muhammadan parents may 
properly be presumed or inferred from circumstances 
without proof, or at least without direct proof, either 
of a marriage between the parenta or of any formal 
act of But if any inwurmountable legal 
obstacle to any legitimate union between the perents, 
e. g., one on the ground of fosterage, is proved to 
exist, the presumption must give way. 

Khajah Hidayut Oollah v. Rat Jon Khanum, 3 M. 
I. A 208; 1 Sar. P., O. J. 282; 18 Eng. Rep. 510 and 
Mahomed Bawker Hoossatn Khan Bahadoor v. Sherfoon 
Nima Begum, 8 M. I. A. 186 8 W. R. P. O. 87; 
1 Suth. P. O. J. 400, 1 Sar. P. O. J. 728; 19 Eng. Rep. 
481, referred to. 

Where there is an abundance of ciroumstances to 
justify the inference that one person is the wife, 
and another is the lawful son, of some other person, it 
is for those who deny the status of the wife and the 
son to uce strong and concinstre evidence to 
rebut the presumption of a lawful connection and 


legitimacy, , 

Under the Shia Law, thefaocts which constitute rela- 
tionship by fosterage are.—(1) the milk of the foster- 
mother mast from marriage and not from 
pete: Intro panga ining agak ai 10 at naa 
plete aots of the suckling must hare 
continued for a day and night, (8) the suckling for 
the prescribed number of times or for the sald period 
must have taken place before the child attains the 
age of two years, and (4) the milk should arise from 
or inal With one Al, 

evidence is not admissible under sec. 

(5) of the Byidence Act, to prove the 

Sa ot loia lanan La ah E N Ba assumed 

that connection by fosterage can amount to “rela 

tionship” in any sense of the term, the relsidonship is 
not “by blood, marriage or adoption.” 

One of the defendants was the mother of another 
defendant in the case. The questions as to the 
validity of the moas ue I A the son's 


dispute, There were certain 

alageions put Fe a e A pe 
a] the mother and signed and verified by 

P ecard] creas apes wate fh culate contended 
that the marriage was void. The Court was, there- 
fore, asked to accept these allegations as conclusive 
and to find that the mother was not legally married 
and thet hereon wasa bastard. The mother did 
not give evidence in the case, which might have 
supported or qualified these allegations, and there 


was, no direct f ot but there wusa 
large volume ee tha treatment 
of thè son as 


Hue that tn stow of the law that the 


put forward on his -behalf and of any 
allegations made by or an behalf of his mother fu her 
written statement . 
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Khajah Hidayut Oollah v. Rai Jon Khanum, 3 H. L 
A. 205; 1 Sar. P.O. J. 284118 Eng. Rep. 610; 
Mahomed Bauker Hoossain Khan Bahadoor vw. 
Shurfoon Nusa Begun, 8 M. L A. 136; 8 W. B. P.O. 
37; 1 Buth. P. O. J. 400; 1 Sar. P. O. J. 728; 19 Eng. 
Rep. 481, reférred to. 

Held, further, as a conclusion, that there was s 
lawful union between the mothe a and the farther of 
the son. 

Habua is the collective name given to certain 


articles of property of the deceased, vis., the Quran, 


sword, ring, -olothes, Which’ the eldest 
Sg ag gpa the te aira ndar a ith 
Law as a mark of favour, and not as an 
increase to share of inheritance, and which ars’ 


treated as Insignia pertaining to the office of the head 
of the family. , 

The eldest surviving son at the death of his 
father is entitled to Habua and his title to the 
property is vested and passes upon his death to his’ 
heirs. 

Where a decree set ont that a person should get 
“the personal effects of the deceased as Habsa, vis., 
his sabre, Quran, signet-ring and personal clothing’, 
and the property left by the deceased included a 
number of such articles: 

Held, that: the decree merely meant that the 

should receive such of the various articles of 
the said descriptions as were ordinaily used or worn 
by the deceased. 

Where the dower had been settled of 25 lros 
of rupees and the property left by the husband 
was estimated to be worth about 9 lacs of rupees: 

Held, that in view of section 5 of the Oudh 
Laws Act one lac of was a reasonable and 
sufficient amount of dower to be awarded to the 
wife. 

Suleman Kadr v. Mehdi Bagum Surreya Baku, 21 7 
0. 185 (P. 0.); 20 L A. 144, referred to. 

In order to avoid the possiblity of disputes 
a Judge may award as dower a lump sum of money, 
and not o fractional share of the property 
left by the deceased husband, even on knowing 
the rough estimated value of the property without 
waiting to have its precise valuation ascertained. 

Suleman Kadr v. Mehdi Bogum Surreya Bahu, 21 
O. 185; 20 L A. 144, referred to. 

In s suit of administration of the estate of the 
decossed, with an alternative relief for its partition, 
a perty charged with the duties of atten to 
funeral ceremonies of the deceased should be 
called upon to furnish reasonable security for the due 
performance of thoss duties repeat Fea of the 
money alloted for thoes 

Where the sult as famed was one for 
administration under Order XX, rule 18, Civil Pro- 
cedure Code, under which tho taking of accounts 
in an essential part of the proceedings, and afterwards 
the plaintiff also definitely asked for on aocvoant to 
be taken: 

Held, that the Oourt-fee on the plaint was to be 
determined with to the provisions of 
section 7, danse IV (f) af the Court Foes Act, and 
the fee payable was upon tho valus of the relief 
sagah in tho plains: 

A Judge after having found in the initial stage 
of the oase thai, to the plaintiff's inability 
to estimata the value of tpe reef olatmed, the plains 
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was sufficiently stamped with a ten-rupee Oonrt-fee, 
under Article 17 clause VI, Schedule II, of the Court 
Foos Act, can subsequently declare, under section 11 
of the Act, that there isa deficiency which is Hable 
to be made good. : 

In so far as s final decree operates to effoot a 
, partition of moveable or immoveable property i» 
specie it should be treeted as an instrument of 
partition and pay the stamp duty in accordance 


with the provisions of Article 45, Schednie I, of the: 


Stamp Act. 


Appeal from the decree of the District 
Judge, Lucknow, dated 28th March, 1912. 


Pandit Mott Lal Nehru, Shaikh Shahid 
Husain and Mr. Muhammad Wasixl Hasan, 
for the Appellant. 


Mr. E. O'Connor, Syed Zahur Ahmad and 
Pandit Brignath Sharga, for Respondent No. 1. 


Syed Nabi Ullah, for Respondent No. 2. 
Syed Shahanshah Husain Raswi, for Re- 
spondents Nos. 8 to 8. 


JUDGMENT.—These three appeals have 
sprung out of a snit brought for administra- 
tion of the estate left by Prince Sulaiman 
Qadr, a member of the ex-Royal Family of 
Oudh, who died at Lucknow onthe 2nd 


August 1910. 
The plaintiff in the suit was Nawab Qudaia 
Begam, the daughter of the deceased, 


and the two defendants originally im- 
pleaded were Nawab Shah Rukh: Rugsiya 
Begam alias Nawab Khas Mahal Sahiba, and 
Nawab Humayun Qadr. The former ia the 
widow of Prince Sulaiman and the latter, 
who has died since the suit was brought and 
is now represented by hia widow, 8 son and 
four daughters, was the son of Sulaiman by 
temporary (mulas) wife named Afzal Khanam. 
The plaintiff who is the daughter of Khas 
Mahal Sahiba claimed that she and these 
two defendants were the only lawful heirs 
ofthe deceased Prince and asked for the 
division of the estate upon that footing. 
After the plaint had been lodged application 
was madeon behalf of two other persons, 
Prince Mirza Suraiya Qadr Bahadur and his 
mother Sarwat Mahal, praying that they might 
be joined as defendants. They were added 
as parties and the case put forward for them 
was that they were the sole legal heirs of 
the deceased. It was asserted that Sarwat 
_ Mahal had been originally the mutat wife of 

Prince Sulaiman and that Suraiya Qadr had 

been born gf this union. It was further 
~ alleged that Sulaiman had in the year 1901 
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gone through a ceremony of permanent 
marriage (mkah) with Serwat Mahal. The 
relationship alleged to exist between the 
deceased, the plaintiff and the first and second 
defendants was denied and various other 
pleas were taken to which notise will 
presently be directed. 

The main issnes raised were concerned with 
the question of the relationship of the parties 
to Prince Sulaiman, and the District Judge 
who tried the case has found that the first 


“ defendant, Ruqaiya Begam, was the (nikahi) 


wife of Sulaiman, that the plaintiff, Qudsia 
Begam, was Sulaiman’s daughter by the first 
defendant,, that the second defendant, 
Humayun Qadr, was the lawful son of the 
deceased by a metas wife, that Sarwat Mahal 
wasa mutas wife and that Suraiya Qadr was 
a lawful son of Sulaiman by Sarwat Mahal 

The latter lady, it may be observed here, 
died before the suit was decided, and ia now- 
répresented by Suraiya Qadr. Some of these 
findings of the lower Oourt have been 
accepted. It is no longer denied that Ruqaiya 
Begam is the wife of Sulaiman, that the plain- 
tiff, Qudsia Regam, is Sulaiman’s daughter 
or that Humayun Qadr was the legitimate 
offspring of mutati marriage. It is, however, 
still maintained that there was no valid 
union between Sarwat Maha] and Sulaiman 
and that Suraiya Qedr is not an heir 
of the deceased. The finding of the 
District Judge with respect to the status of 
Suraiya Qadr is attacked in the appeals filed 
by Qudsia Begam and Rugaiya Begam 
(Nos. 86 of 1912 and 76 of 1912 respectively) 
and the question of Suraiya’s legitimacy or 
illegitimacy is the most important matter 
with which we have to deal here; and it will 
be the most convenient, course to proceed at 
once to the determination of this issue before 
touching upon the other points which arise 
for decision. ` 


We begin then with the case put forward 
for Sarwat Mahal which is disclosed in a 
written statement of .defence signed and 
yerified by a general agent, one Dildar 
Husain, which was put in on this lady's 
behalf on the 28rd January 1911. 


In the eighth paragraph of this written 
statoment it was alleged that Sulaiman and 
Sarwat Mahal had entered into a contract 
of mutasi marriage in or about the years 
1855-56 A. D. Ik was stated that at the 
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time of contract there was no apecification 
-ofany period for which thb union waa to 
endure and it Was added that one of the 
terms of the marriage contract was that 
the lady was to have & right of Auhspitanoa to 
her husband. -- 


In-the ninth paragraph of- ike written 
statement it was sot ont that Suraiya Qadr 
Was born ofthis union on the 8rd June 1858, 
and in the tenth paragraph was an allegation 
to thé effect that Sulaiman had on the 22nd 
January 1901 A. D. converted this temporary 
tnidn into a permanent one by going throngh 
a Geremony Of mkah at which ib was stipulated. 
that Sarwat Mahal was to receive ù dower of 
one and quarter lakhs of -rnpees. Bo far as 
Buraijya-Qadr was ‘concerned he contented 
himself with stating that Sarwat Mahnl was 

` h mother, that Sulaiman was bis father and 
that bis mother and himself were the sole 
lawful heirs of Sulaiman. The. other nies 
who disputed the clhims of these two detend- 
suta did not deny that Suraiya was the son of 
Balainiin by Sarwat Mahal, but thay pleaded 
that therd was-no such union between 
Streiya’s paronte, as was alleged-- and that 
there could notin law have been any valid 
tharriage Of this kind. The principal plea 
put forward in this connection was ‘that 
Sarwat Mahal, who was formerly known as 
Aghai Khanam, was o foster-sister of Prince 
Sulaiman Qadr by reason of -the fact that her 
mother, 8 woman named Sahib Khanam, had 
bon Sulaiman’s wet-nurae in the time of 
his infancy. On this ground it was repre- 
sented that this “relationship by fosterage 
constituted an insurmountable bar to any 
lawful marriage between Sulaiman and the 
mother of Suraiya. The Oourt below held 
that the existence of this impediment was 
not proved, and the matter has again been 
debated hère with the argument that the 
Judge’s finding is wrong. It has also been 
contended here, as a matter of law, that on the 
statements contained in the eighth paragraph 
of Sarwat’s written, defence the alleged con- 
tract of mula was necessarily void.” 

_We may notice, at once-hore that there is 
no direct evidence of the mda contract set 
up in Sarwat Mahal’s - written statement. 
The only person apparently who could have 
given such direct evidence’ war Sarwat 
Mahal herself and she. -was--not produced | 
as a witness in the tase, -Much -stresq- 
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has been laid upon this fact by the learned 
Counsel who have argued in support of 
the appeals of those parties who are interested 
to deny the status of Sarwat Mahal and her 
gon. It has been contended that the 
lady's failure to submit to examination’ 
and croes-examination has not been satis- 
factorily explained and it has even been 
argued thatthe large volume of evidence 
produced to show that Sulaiman treated 
Sarwat as his wife and Suraiya as his son 
ought to be disregarded on the ground that 
direct evidence was available and was with- 
held. We will notice this litter argoment 
in its proper place; at present we have to 
consider whether any good reason has been 
shown why Sarwat Mahal did not tender 
herselt fs a witness. 


The learned Advocate who has appeared 
for Suriaya Qndr has drawn attention toa 
medical certificate which is on record, 
Exhibit O 67, and to the evidence of a 
medical sithess, Misa O’Brien, who deposed 
to having examined Sarwat Mahalon the 
8th Apail 1911. In her statement Miss 
O’Brien explained that on the date in ques- 
tion she had examined Sarwat Mahal 
principally for the purpose of ascertaining 
herage. She admitted that she had drawn 
up this certificate (Exhibit C 67), which was 
rhown to her in the course of examinntion. 
The certificate sets out that Sarwat Mahal 
was, on the date in question, ina precarious 
state of health. She was of advanced years 
and was described as suffering from cardiac 
palpitation and arterial sclerosis and as being 
Ina condition which demanded rest and 
freedom from worry. Itis true that Misa 
Q’Brien was not examined touching her 
statements as to Sarwat’s state of health, it 
would seem that her statement as to the age 
of Sarwnt was treated as being the matter of 
principal importance; but this not withstand- 
ing, we think we are entitled to look at the 
whole of the language of this certificate and 
to accept it as a fact that on the 8th of April 
1911, st any rate, Sarwat Mahal wasin a 
state of Health which would have prevented 
her then giving evidences. Unfortunately we 
have no means of knowing whether the lady 
continued to remain in this weak state during 
the period while evidence was being taken on 
Commirsion (Jnly—November 1611). The 
only farther information we have is that 
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Sarwat Mahal died in December 1911 and 
we may say that it is not unreasonable: to 
cmuclude that she never recovered her 
strength between Apri] and this latter date. 
And while we are on this subject . we may 
as well say that the record of the examina- 
tion of the witnesses on Commission appears 
to us to supply a reason which might well 


account for the reluctance of a ledy in 


Sarwat Mahal’a position to submit to 
examination. It is unfortunately, necessary 
by reason of tho customs of the country for 
the Oourts here at times to delegate to a 
Commissioner the duty of recording evidence, 
and it is, we regret to say, no new experience 


in this Court to find advantage taken of this. 


procedure to subject witnesses, and in. parti- 
cular pardanashin ladies, to harassing and 
futile cross-examination which would not be 
tolerated for 4 moment in Court. We have 
before us a record of croes-oxamination of 


ladies extending over days—of voratious. 


and unnecessary questions directed not to 
the purposes which legitimate cross-exami- 
nation is intended to serve but rather to the 
raking up of incidents of . domestic history 
which could have no possible bearing -either 
upon the merits of the case or the credit of 
the witness—and reading the story of what 
went on from day to day we are scarcely 
surprised to find that on one occasion at least 
the Commissioner had to record that one of 
the ladies fainted under the stress of the 
ordeal to which she was being unnecessarily 
subjected. Tho Commissioner sooms to have 
been unequal to the responsibility of control- 
ing the cross-examination and the witnesses 
were badgered regardless of any limits of 
decorum, Itis small wonder if ladies fail 
to display any alacrity in going into, the 
witness-box while procedure of this kind is 
allowed and we must condemn in the most 
emphatic language the unworthy conduct of 
legal practitioners who conceive themselves 
to be at liberty to transgress to whatever 
extant they pleases the legitimate confines of 
the right of cross-examination. Gross abuse 
of the privilege of cross-examination may, 
in our opinion, well amount to improper 
conduct of which notice may be taken . under 
the provisions of the Legal Practitioners 
Act. 


We need only say in conclusion regarding 
this part af the oase that we think it highly 
probeble that Sarwatt Mahal was not.in 8 
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fit state to give evidence and ‘that we cer 
tainly. would not be justified in ‘déclaring that” 
her evidence was delibero y withheld from : 
the Court. x 


Direct evidence of the marriage of Sarwat - 
Mabal being thus wanting we have to fæl. 
back upon the evidence of treatment and 
acknowledgment upon the strength of which 
it is contended that a legitimate union 
between Sarwat Mahal and Sulaiman Qadr 
has been established. The ` volume of. 
evidence of this nature is’ considerable. .We. 
have the testimony of Various classes of 
persons, members of the household, more 
distant relatives, outside acquaintances and. 
officials, all to the effect that Sulaiman 
regarded and treated Surwiya Qadr as. his 
lawful sop. But before və - proceed to 
examine this evidence-in- detail it will be ` 
useful to refer here to thrée pieces of 
evidence which go to show that Sulaiman 
Qadr. himself acknowledged. Suraiya as ik 
son and Sarwat Mahal as his wifo. 


- Inthe month of June 1900 Sulaiman 
Qadr was examined ah a witness in a suit. 
between two persons who were members of, 
his own family. There is on record a 
certified copy of the déposition made by 
Sulaiman Qadr on that occasion—it is 
Exhibit O68. We find that Sulaiman was 
cross:oxamined in order to ‘find out ‘who 
were the mombers of his own family. He 
appears to have resented” as impertinent 
tho questions put to him in this oonnection 
and to have answered them with considerable 
reluctance. He did, however, answer them 
‘and he swore among other things that he 
had a mutat wife whose name -waa: Sarwat 
Mahal and from her ason whose name was 
Suraiya Qadr. . Obviously this-is a statement 
to which great weight must attach’ and 
indeed it might fairly. be said that it is 
practically gonclusive upon the matter. which 
we have to decide. It gannot, we think, be 
argued that the fact that the statement was 
irrelevant for the purposes of. the case im 
which it was.given, or-the fact that it- was 
made unwillingly, serve in any way to 
detract from its value. On -the contrary 
aye should say that its value is, if possible, 
enhanced by its having been. made under 
these.conditions. There can. be absolutely 
no reason for suspecting it. to have been 
false—there was no object ta be served by 
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the making of a false statement and there 
was at that time no dispute between the 
-members of Sulaiman’a family as to the 
status either of Suraiya or of -his mother 
Sarwat Mahal. All thut has been suggested 
by the opposite party is a theory that the 
statement made by Sulaiman was for him 
inevitable inasmuch as he had years before 
married ‘Suraiya into the family of the ex- 
King of Oudh, Wajid Ali Shah, under false 
pretences and was therefore under an obli- 
gation to support the imposture which he had 
carried out already. At present we need 
only say that this theory appears to be 
without, any substantial foundation. We 
shall haye occasion to refer to it again ina 
later portion of this judgment. 

The second piece of evidence we have to 
notice in this connection is the statement of 
Prince Qamar Qadr who was examined asa 
witness on commission, This gentleman is 
now the head of the ex-Royal Family in 
Calcutta and first made the acquaintance of 
Suraiya Qadr when the latter was brought 
to Oalontta to be married to a lady whom 
Qamar Qadr asserts to have been a daughter 
of ex-King Wajid Ali Shah and his (Qamar 
Qadr’s) own sister. Qadr took a 
prominent part in the marriage ceremony 
and decorated Suraiya with the wedding 
chaplet (sihra). He swears that Sulaiman 
introduced Suraiya to him saying, “This 
is my son and he is your cousin.” We can 
see no reason for doubting the truth of this 
statement. 

The third piece of evidence of this kind 
is the statement of the lady doctor, Misa 
O’Brien. She has deposed to her having 
treated Sarwat Mahal in the life-time of 
Sulaiman Qadr and to the latter’s having 
infroduced Sarwat Mahal to her as his wife. 

Bo much for direct evidence of declarations 
made by Sulaiman Qadr regarding the position 


he oocupied with respect to Sarwat Mahal. 


and Suraiya. 
- To turn now to general evidence of treat- 
ment it is important to observe by way of 
preface that the witneases put forward both 
by the plaintiff and the first defendant have 
been constrained to admit that Suraiya Qadr 
was treated by Sulaiman as his son. We 
_ have for example the statement of Jafar Ali 
Khan, the husband of the plaintif (P. W. 
No. 14), that Sulaiman treated _ Suraiya in 
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the same way as he treated Humayun Qadr. 
Sayyid Ali (P. W. No. b) says the same 
thing though he has qualified his statement 
to a certain extent, and so does Muhammad 
Abbes (P. W. No. 6), a man who was in the 
service of Humayun Qadr for about 20 years. 
This man says that Humayun always treated 
Suraiya as a brother until the present suit 


-was filed. Other witnesses for the plaintiff 


depose in the same strain, e. g., Sayyid 
Husain (P. W. No. 9) and Amir Husain 
(P. W. No. 15). Again, among witnesses 
who appeared for either the first or the 
second defendant we have Sajjad Ali, Sayyid 
Muhammad Hussain, Sayyid Murtaza and 
Asaf Mirza who testify to Sulaiman’s treat- 
ment of Suraiya as a son. The second of 
these has sworn that Humayun and Suraiya 
were treated alike, so has the third who adds 
that Sarwat Mahal was treated as a wife. 
The fourth man Asaf Mirza, who is clearly 
a partisan and most of whose evidence lies 
under the suspicion of being false, stated 
that Sulaiman was fond of Suraiya Qadr, 
treated him as son and allowed him to 

This last-mentioned fact is deposed to by 
other witnesses and is also supported . by 
documentary evidence. 


In view of these admissions proceeding 
from hostile witnesses we are relieyed from 
the necessity of a close examination of the 
evidence of treatment led on behalf of 
Suraiya Qedr. Weare content to mention 
the names of afew of the witnesses some 
of whom are persons whose distinterestedness 
and veracity are admittedly above all 
suspicion. Mr. Hamid Ali Khan, a Barrister 
and aman of high character, states that 
Sulaiman behaved as a father to Suraiya; so 
does Jafar Ali Khan, a member of the Shish 
Mahal family. Wasid-ud-din (D.No. 8 W. 
No. 17) deposes to having writtena letter to 
the authorities on behalf of Sulaiman asking 
them to appoint his son Sursiys as one of the 
trustees of the Husainabad Endowment. We 
may notice also the evidence of the Raja of 
Mahmudabad, the Raja of Jahangirabed, 

Mirs, Shamsud-ud-din Haidar 
and the Abu Sahib. The last three gentlemen 
are all connected with the Royal family to, 
which Sulaiman belonged. All of these 
gentlemen had opportunities of „observing 
the treatment given by Sulaiman to Suraiya 
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and they all depose to their firm conviction 
that Suraiya was Salaiman’s son by reason 
of tho treatment which they had occasion 
to notice. 


Wo may refer also to the statement ofa 
lady which was recorded on commission, ono 
Abbasi Bogam. She is a sistor of the defend- 
ant Ruqaiya Begam and admits that she 
regarded Sarwat Mahal as a co-wife and 
rival of her gister. It may be taken, there- 
fore, that there is upon record an abundance 
of evidence, a good deal of it unimpeach- 
able, which goes to show that fora very 
long period and up to the time of his death 
Sulaiman regarded Suraiya as his legitimate 
offspring. Regarding Sarwat Mahal’s posi- 
tion the evidence, as we might expect, is not 
so ample. Being a pardanashin lady she was 
removed from the society of the world out- 
side the house and thera would be no oppor- 
tunities for people outside the family to 
observe on what footing she was treated. 
But there is, as already noticed, some evi- 
dence to show that she was regarded as a 
wife though not of course accorded the 
deference due to the first defendant, the Khas 
Mahal and nikahi wife of Sulaiman Qadr. 


The witnesses for the plaintiff and the 
first and second defendants having acknow- 
ledged the treatment of Suraiya as a son, 
we have now to deal with the attempt made 
to explain why these admissions were made. 
It has been sought to show that this course 
of treatment first became evident at or 
about the time Suraiya was married to a girl 
in the household of the ex-King Wajid Ali 
Shah in Oaloutta. The date of this marriage 
is uncertain: the most reliable statement 
regarding it is that of Prince Qamar Qadr, 
a son of the ex-King, who was undoubtedly 
present at the ceremony. He speaks of it as 
having taken place some 80 or 32 years 
previous to 1911, thns fixing the date some- 
where between 1879 and 1881. According 
to this chronology the evidence of these wit- 
neases importa that Sulaiman treated Suraiya 
as his son for èa ‘period of about thirty years: 
Sulaiman died in 1910. The story goes then 
that Sulaiman first began to make a display 
of fatherly affection for Suraiya about the 
time of this marriage and it is said that it 
was then he first received the title of Suraiya 
Qadr by whitch he is now generally known. 
In order to make the story & trifle more 
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complete and convincing itis added that 
Suraiya’s mother, hitherto known as Aghai 
Khanam, was at or about the sametime 
honoured by the beatowal of the more dignifi- 
ed title of Sarwat Mahal. Unfortunately 
for those who have committed themselves to 
this tale the latter portion of it had been 
demonstrated to be quite false. There is on 
record a sort of Court Journal, called 
“Wards Deorht”, in which are ohronicled the 
daily movements of the members of Sulai- 
man’s household in the year 1878 and 
some of the entries in this Journal prove 
that in that year Suraiya’s mother was known 
as “Barwat Mahal Sahiba” and had as a 
recognised wife of Sulaiman a separate 
establishment of her own (mahal). (Of. 
Exhibits S14, 815, S17, 818, 819, 
$22, 825, all of them entries in the 
Journal). It does not appear that Suraiya, 
however, was known by that name in those 
days. Humayun and himself seem to have 
been styled “Manjhle Nawab” and “Nawab 
Mirza Sahib” reapectively— “Wanjhle” 
being the appropriate expression to be applied 
to the middle one of three sons. It is admit- 
ted that there was an elder son who died a 
long time ago. To return to the story as it 
is put we are told that this conduct of 
Sulaiman in taking special notice of Suraiya 
and his mother was prompted bya desire 
on his part to carry out a marriage between 
Suraiya and e lady in the household of the 
ex-King at Calcutta. Humayun had already 
been married to a danghter of the ex-King 
and information had been received that 
there was a young lady in the family who 
would do for Suraiya. She was not, acoord- 
ing to the story, of the same status as 
Humayun’s wife being only “reported to 
be the daughter of the King”, but she was 
good enough for “Nabbu” as Suraiya was 
then called (See the evidence of Qudsia 
Begam). Sulaiman accordingly went to 
Calcutta, passed off ““Nabbu,” now Suraiya - 
Qadr, as his real son, and had the marriage 
with this “reputed” dA&ughter of Wajid 
Ali Shah celebrated with a good deal of 
display. After his return it is said he 
called some of the members of the family 
together, acknowledged the imposture he had 
perpetrnted and exhorted them to treat 
Suraiya from that time as his (Sulaiman’s) 
legitimate son as otherwise he (Sulaiman) 
would be “put to shame among the Oaloutta 
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people” (See the statement of 
Begam). 

‘This tale, a portion of which as we have 
already said is proved by documentary ovi- 
dence to be falss, rests upon the evidence of 
certain members of the family who are 
deeply interested in the result of the present 
suit. One of the witnesses who supporta it 
is Jafar Ali Khan, the husband of the plaint- 
iff, a gentleman who althongh he has 
quarrelled with his wife is probably stimulat- 
ed by a lively sense of benefits to come if his 
wife’s share of the inheritance is increased 
by exclusion of Suraiya Qadr. The other 
witness is the plaintiff herself whose state- 


ment, ina matter of this kind, could not be 


accepted without the strongest corroboration. 
The other persons who are said to have 
been present at this family council appear to 
be dead. It seems remarkable, we observe, 
that Sulaiman did not take his principat 
wife, Khas Mahal, into his confidence in this 
matter. One would imagine thatif Sulai- 
man desired to maintain the imposture he 
would have endoayoured to secure the good 
offices of his wife, the principal lady of the 
family. . It seems fairly certain that if he 
practised tho deceit imputed to him his wife 
would come to. know of it eventually and 
- would in all probability make trouble. There 
wan all the more reason, therefore, for him 
to make counsel with her. Tho story on 
the face of itis quite an incredible one and 
like many a false story concocted for re- 
production in Court it has been spoiled in 
the telling, for it is difficult to conceive why 
Sulaiman should have gone to all this trouble 
to foist a bastard son of his upon the Oalcutta 
family if, as we are now told, the woman to 
whom Sureiya was married was no daughter 
of the ex-King of Oudh but amere “le 
palak”’—the child of some menial who had 
been adopted and brought up by Mahbub 
Mahal, one of Wajid Ali Shah’s numerous 
mitai wives. For, as we have already noticed, 
it had been reported before the marriage 
that the girl wasmot a daughter of the King 
—she was only reputed to be so. 

There is we may say a curious conflict of 
evidence aato the status of the: girl who 
was married to Suraiya Qadr. While on the 
one hand we have the statements of Prince 
Mirza Muhammad Muqim, a grandson of 
Wajid Ali Shah, and of Prince Qamar Qadr, 
the King’s son that the girl was the King’s 
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daùghter, we have the evidence of three 
wives of the King to the effect that she 
was not. One of these ladies Nawab Kaisar 
Mahal went to the length of denying that 
Suraiya’s wife ever got any allowance from 
the King, but the othera admit that she 
did and it is proved by documentary ovi- 
dence, and not denied by witnesses who 
belong to the household at Lucknow, that 
Suraiya’s wife so long as she lived used to 
be senta monthly allowance by the King. 
We think we ought to accept in this matter 
the positive evidence of Qamar Qadr whose 
disinterestedness in the matter is quite clear. 
It proves that the girl was treated as the 
King’s daughter (Qamar Qadr speaks of her 
ag his sister), that she got the customary 
dowry at her wedding, that the King de- 
frayed certain expenses of the marriage, 
that he gave her an allowance for years, 
that Qamar Qadr represented his father at 
the ceremony, in short that the girl was 
treated in all respects asa daughter of the 
Royal Family. We have no doubt whatever 
that the status of the lady who married 
Suraiya was every whit as good as that of 
the lady who had previously been married 
to Humayun and we dismiss as being untrue. 
this story of imposture attributed to Bulai- 
man in eounection with Suraiya’s marriage. | 
Tt is a fntile attempt to explain a long 
course of conduct on the part of Sulaiman 
which is capable of a natural explanation. 
Aota of fatherly treatment would be more 
frequent and couspicuons as Suraiya rose to 
manbood’s state. He would then be given 
a more formal title and would be introduced 
to the ontaide world. He would be provided 
with an ‘allowance -and entrusted with 
duties in connection with the management 
of bis father’s affairs. And this is exactly 
what we find. < 

We hold that the evidence before us 
establishes that Suraiya was brought upin 
the house of his father and educated with 
his brother, Humayun, that in his younger 
days he was calle by 8 namo of affection, 
“ Chhote Sahib or Chhote Huzar”, just as 
his brother Humsyun was called  Manjhle 
Sahib,” that later on he was given the title of 
Suraiya Qadr— ‘Qadr’”, be it noted, isa dis- 
tinctive name given to mombers of the Royal 
houso—that he was married into the same 
family as Humayun, that he wasopenly treated 
asan equal with his brother, that he 
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received an allowance, was entrusted with 

the management of some of his father’s 

affairs and, was introduced into society as 

Sulaiman’s son. We also have it on the 

authority of some witnesses that Sulaiman 
displayed great affection towards o son of 
Suraiya’s who died during boyhood and 
was interred in the Imambera which was 
consecrated by Malka Ahad, the mother of 
Sulaiman. We hold, therefore, that the only 
proper conclusion to be drawn from these 
facta is that Suraiya is the legitimate son 
of his father. The law on the subject is 
well understood and has ‘been explained in 
numerous cases of which we need mention 
only two, namely Khajah Hidayui Oollah v. 

Rat Jan Khanum (1) and Mahomed Rauker . 
Hoossain Khan Bahadoar v. Shwrfoon Nissa 
Begum (2). In these cases it has been laid 
down by their Lordships of the Privy 

Council that according to Muhammadan 

Law the legitimacy or legitimation of a 

child of Muhammadan perents may properly 

be presumed or inferred from circumstances 

without proof, or at least without direct proof, 

etther of a marriage between the parents 

or of any formal act of legitimation. There 

is, in our opinion, for the reasons already 

given an abundance of circumstances in the 

present case to justify the inference that 

Sarwat Mahal was the wife of Sulaiman 

_ Qadr and that Surniya Qadr is his lawful 

gon of that lady. In this state of things 

it was for those of the parties who, 
denied the status of Suraiya and his 

mother to produce strong and conclusive 

evidence to rebut the presumption of 8 

lawful connection, and we have now to deal 

with that part of the case in which an 

, attempt was made to establish the existence 

of an insurmountable legal obstacle to any 

legitimate union between Sulsiman and 

Barwat Mahal. If the existence of any such 

obstacle is proved the BeesampHon must 

admittedly give way. 

The Muhamrhadan Daw like other systems 
of law has made rules for the restriction of 
marriage between parties related either by 
blood -o* marriage. But it has also laid 
down*s goound of prohibition peculiar to 
itself; namely connection by fosterage. The 
facts which constitute thir peculiar connec- 

moe 8 H. L-A. 295; | Sar. P. O. J. 292: 18 Rng. Rap. 


Maat YA 138.8 W. B. P. 9. 37; 1 Buth. P. 
Gr J. 400; 1 Bat. P. O, J. 728; 19 Eng. Bep. 481. 
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tion or relationship among those who are 
governed by the Shia Law (as the parties 
here are) are stated in Baillie’s Imamia 
Law at pages 15 a seg. Four necessary con». 
ditions are Jaid down, the first being that 
the milk of the foster-mother must proceed 
from marriage and not from illicit inter- 
course. The second condition relates to the 
period of ‘suckling. It is said that there 
must be either ten or fifteen complete acta 
of suckling or that the suckling must have 
continued for a day and night. <A third 
condition is that the suckling for the pres- 
cribod number of times or for the period 
just mentioned must have taken place before 
the child attains the age of two years, 
and the fourth is that the milk shonld arise 
from intercourse with one male. The al- 
legatious in the present case’ are (1) that 
Sulaiman Qadr in his infancy had a 
wet-nurse named Sahib Khauam, (2) that. 
át” the time when this woman was suckl- 

ing Sulaiman Qadr she had an infant of 
her own, Aghai Khanam, who was somo 
months older than Sulaiman and (8) that 
this Aghai Khanam, who is no other than 
Sarwat Mahal, was being suckled by her 
mother at the same time as Sulaiman Qadr, 
And on these allegations rests the case that 
Sulaiman and Sarwat were connected by 
fonterage so as to render any marriage 
between them impossible under the Muham- 
madan Law. Sulaiman Qadr appears to 
have been born about the year 1840 A. D. 
In the year 1900 when he was examined 
ag a witneas and made the declaration re- 
garding his relationship to Sarwat Mahal 
and Suraiya he gave his nge as sixty years. 
It is apparent, therefore, that in the year 
1911 when the evidence in the present case 
was being taken there could be few, if any, 
persons who could depose directly regarding 
events which took place during the first 
two years of Sulaiman’s life. In fact there 
was found only one witness who ventured 
to give direct evidenge as to the fact of 
Sulaiman’s ‘having been ‘nurtured by the 
woman, Sahib Khanam. The bulk of the 
evidence is of a hearsay nature, consisting 
principally of statements: made by persons 
decoased, to the effect that Sahib Khanam 
was Sulaiman’s wet-nurse (anna) though 
there is also some evidence which is claimed” 
to be evidencs of condnot, that ia to say 
evidence that Sahih Khanam was. treated 
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in the family as a wet-nurse would be. The 
general rule of evidence is that hearsay 
ia inadmiasable, but the Indian Evidence 
Act recognises certain exceptions to this 
rule some of which are specified in section 
82. Clause (5) of that section renders ad- 
missible hearsay evidence to prove relation- 
ship by blood, marriage or adoption, but 
the clause has clearly no application to the 
“case of fosterage even if it be assumed that 
connection by fosterage can amount to “Selation- 
ship” in any sense of the term. The learned 
District Judge was quite right, therefore, 
in holding that the persons who were seek- 
ing to establish this particular connection 
between Sehib Khanam and Sulaiman Qadr 
could not avail themselves of this provision 
of the law of evidence in order to prove their 
caso. 


Whether or not they were entitled to rely 
upon the provisions of section 50 of the 
Act is a debatable point. Under this section 
when the Court has to form an opinion as 
to the relationship of one person to another 
it may act upon the opinion, expressed 
by conduct, of any person who, as a 
member of the family or otherwise, 
has special means of knowledge. 
It is to be noted that in this section the 
words pe blood, marriage or adoption ” 
do not follow the word “relationship” as 
they do in section 32, clause (5), so that 
it is possible to argue that the term “re- 
lationship” in section 50 is used in a wider 
sense. Jt may, however, well be doubted 
whether the expression can properly be 
held to include the artificial connection be- 
tween two persons arising out of fosterage 
—a connection which is not recognised as 
relationship for all purposes, e. g., inherit- 
ance, but merely as a connection which 
renders two persons unlawful to each other 
for the purpose of marriage. 


However, we will for the purposes of this 
case assume that such evidence of opinion 
ig admissible ande proceed to examine the 
evidence upon this understanding. 
Before we do so we may refer to another 
allegation put forward as part of the case 
of fosterage. . It is said that Sulaiman’s 
mother, Malka Ahad, having become aware 
of an entanglement between her son and 
‘Aghai Khanam, the daughter of Sahib 
Khanam, turned the latter and her two 
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daughters out of the house on the ground 
that she apprehended an incestuous marriage 
between her son and Aghai Khanam, inces- 
tuous because of the fact that she was related 
to Sulaiman as a foster-sister. 

The first witness in this matter was Sayed 
Ali, a man who admits that he was four years 
younger than Sulaiman Qadr and who could 
not possibly give any direct evidence as to 
the fact of Sahib Khanam’s having suckled 
Sulaiman. His evidence is pure hearsay 
and inadmissible to prove the alleged connec- 
tion between these two persons. ; 

The next witness, Jafar Ali Khan, can only 
say that he heard that Sahib Khanam was 
Sulaiman’s foster-mother; and the third, 
Amir Husain, a man of no status, who assert- 
ed boldly that Sulaiman and Aghai were 
suckled together, must be talking pure hear- 
say. He was unable to give the name of the 
person from whom he had received the 
information. 

Husaini Begam, an old woman of about 


seventy years of age who was employed in ' 


the family asa seamstress, speaks of Sahib 
Khanam being the wet-nursae of Sulaiman. 
According to her story Sahib Khanam was 
allotted to Rugaiya Begam as a rervant when 
the latter was married to Sulaiman. The 
witness deposes to one or more declarations 
made by Sulaiman’s mother to the effect that 
Sahib Khanam was Snlaiman’s wet-nuree and 
Aghai his foster-sister—evidence which, even 
if true, is inadmissible. This witness alao 
speaks about the incident of Sahib Khanam’s 
having been turned out of the house, bat we 
gather that she only heard about it. 

Similarly the statement of Zainab Begam 


‘as tothe connection by fosterage is nothing 


but pure hearsay. We come next to the 
statement of one Asaf Mirza who gave his age 
as 79 years. If, as he says, Sulaiman was 
older than himself this man could not have 
been 79 years of age at the time he gave his 
evidence. He speaks of having heard from 
Sahib Khanam herself that she was the foster- 
mother of Sulaiman and that Aghasi waa Sulai- 
man’s foster-sister—but this evidence cannot 
be admitted. Hethen proceeds to tell his version 
of the story of Sahib Khanam’s beingturned out 
of the house, most of the particulars of which 


heappears to have learnt from Sulaiman himself, ` 


It is significant that the witness did not 
attempt to say that. Sulaimar -made any 
admission of a connection between himself 
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and Sahib Khanam or her daughter. But 
we need not go into details of the story told 
by this man; for his version of the affair 
is altogether different from that told by othér 
witnesses and he broke down completely in 
cross-examination, particularly in the matter 
of the date of Suraiya Qadr’s birth which he 
fixes much later than the Mutiny. Altogether 
the evidence of Asaf Mirza may safely be 
discarded; there are abundant indications that 
his evidence i is false. 


We have next the statements of certain 
witnesses taken on Commission—the first being 
that of Khurshed-un-nisa who gave her age 
as 56. This woman could not possibly have 
any direct knowledge of any connection be- 
tween Sulaiman and Sahib Khanam. Her 
evidence is hearsay and inadmissible. We 
may also say that she appears to have been 
tutored to give evidence. When she was 
asked if she knew Sahib Khanam she replied 
by asking a question, “Do you mean Sahib 
Khanam the wet-nurse?’—s circumstance 
which demonstrates pretty clearly that she 
went before the Commissioner fully primed 
with a prepared story. We shall have occa- 
sion to notice presently similar indications of 
tutoring in the depositions of other wit- 
oases. + 

The ,next witness is an elderly pefson 
named Nawab Muhammad Husain Khan 
who gave his age as 86 or 87. He is the only 


witness who professes to have seen Sahib - 


Khanam giving suck to Sulaiman and he also 
deposed that Aghai Khanam was being 
nursed by her mother atthe same time. In 
cross-examination, however, he tripped up and 
said that Aghai Khanain had a wet-nurse of 
her own. Healso sta contrary to other 
witnesses that Sulaiman had only one wet- 
nurse and not two. He describes himself as 
haivog been about thirteen or fourteen years 
of age whenhe saw Sulaiman being nursed, 
but it is remarkable thathe appears to have 
been quite unable to recall any of the events 
of his own life except thoss which happened 
in his childhood. He protested that he was 
unable to give any accouut of his own domestic 
history or affaira, but. sufficient evidence in 
thia connection was extracted from him to 
show that he ia a pauper—a person to whom 
the temptation to sell his evidence for a few 
rupees would in all probability be irresistible. 
Ho left the -witnens-box complaining that he 
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was being allowed to go without his having 
been asked to say allhe knew about Aghai 
‘Khanam and full of regret no doubt that he 
had not had the opportunity of pouring out 
the story he had prepared and for which in 
all likelihood he had been paid. either in cash 
or promises. We may notice here that even 
if we were to accept as ithe direct 
evidence of this witness it very far short 
of proving the fnlfilment of the four con- 
ditions necessary to create connection by 


- fosterage. Abbasi Begam is the next wit- 


ness. Sheisa sister of the first defendant, 
Khas Mahal. Her evidence on the question 
of fosterage is nothing but hearsay. After 
her we come to the deposition of Khas 
Mahal herself who speaks of Sahib Khanam’s 
having been appointed her servant at 
the time of her marriage. She has no direct 
knowledge of Sahib Khanam’s having been 
Sulaiman sg foster-mother and her story 
of Sahib Khanam’s dismissal from thse house 
dées not square with the version given by 
other witnesses. Asked to state ‘on what 
grounds she considered Sabib Khanam to 
be her husband’s wet-nurse she stated:— 
“My mother-in-law introduced her to me as 
that and at her direction I used to Salaam her 
and call her that. She used to get Arissa 
bakkri. She lived with me.” Hissa bakhri 
we understand ‘is a share of refreshmenta 
handed out on ceremoniad-occasions, This 
evidence will not serve agi proof of foster- 
age. Weoome last of all to the deposition 
of an elderly woman. Zakia Bogam, who 
describes herself as having been related to 
Sulaiman. She is another of the witnesses 
who when she was asked in examination- 
in-chief if she knew Sahib Khanam Teplied 
by asking the significant question, “Do you 
mean Sahib Khanam the wet-nurse P?” Her 
statement to the effect that Sulaiman and 
Aghai Khanam shared the same milk is 
-pure hearsay and she also deposes to state- 
ments made by Sahib Khanam herself as to her 
being Sulaiman’s foster-mother—statemants 
which cannot be received in evidence. Her 
«tory regarding the. dismissal o* Sahib 
Khanam and her daughters appears to be 
based upon hearsay. Zakia Begam seems to be 
an unreliable witness: she admits relationship 
with a person called Sardar Sahib (father- 
in-law of Humayun Qardr’s son) who appears 
to have been acting as a patrokar in the case 
on behalf of Humayun Qadr. 
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We havé how surveyed the whole of the 
evidence led by the parties who were inter- 
ested in making out the existence of the 
bar of fosteraga as o legal obstacle to 
any lawful union between Sulaiman and 
Sarwat Mahal, and all we have to say is 
that the bulk of it is inadmissible, that 
such of it as is admissible is probably untrue, 
and that even if true it does not constitute 
proof of the case it was intended to estab- 
lish. We turn now to ‘notice the case put 
forward in support of the appeal of the firrt 
defendant to show that Sarwat Mahal and 
Sulaiman were not united in any lawful 
‘bond of marriage, This case reste upon the 
pleas raised in the written atatement filed on 
behalf of Sarwat Mahal and in particular 
upon one statement contained in the oighth 
paragraph of the defence to tho effect that 
when the contract of temporary marriage 
was entered into there was no specification 
of the period for which the nnion was to 
last. Stress ling also been laid upon the fuct 
that in “her defence Sarwat Mahal makes no 
mention of any agrasment relating to dower. 
It is contended that as a principle of Shia 
Law a mutat marriage in which no dower has 
‘been fixed and for the duration of which 
no time has been specified is void and in 
support of this argument certain texts in 
Arabic taken from the works of commentators 


have been filed before us with translations.. 


-A printed copy of the texta with the trans- 


lations is on the record. Taking the texts, 


as they stand they disclose a difference of 
.opinion among the learned jurists who have 
sought tg interpret the language of the 
leading work on the Shia Law, the Sharaya- 
al-Islam. It seems to be agreed that when 
a temporary marriage is contracted there 
-ought to be an agreement for a definite 
amount of dower as also for a definite period 
of time. It seems also to be accepted that 
-if there is no definite agreement touching 
both these matters the contract is void. 
Further it is said that the failure to specify 
dower renders the contract void. 

With respect to the case in which there 
has been an omission to specify the period 
opinions differ. The older school maintain 
that a mutas marriage entered into withont a 
-stipulation for a definite period is tantamount 
to a ntkah or-permanent union, Later com- 
‘mentators declare on the contrary that there 
ia no valid union at all. --]b-ip not, we think, 
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necessary for us in this case f discnss the 
merits of these conflicting views of the law; 
for as matters stand it is impossible for us 
to say that we have any proof before us 
either thut no period was fixed or that no 
sum was agreed upon as dower. We are 
asked to deal with the matter merely upon 
the allegations to be found in Sarwat 
Mahal’s statement of defence, to accept these 
allegations as conclusive and to find that 
Sarwat Mahal was not œ lawfaol wife and 
that her son Suraiya is a bastard. This we 
must decline to do. We have already ad- 
verted to the fact that these allegations are 
contained in & rtatement of defence signed 
and verified not by the lady herself but bya 
general agent of hers. It is possible that these 
assertions may not have proceeded from the 
lady herself, and we have the fact that the 
lady did not give ovidence which might 
have supported or qualified these assor- 
tions. We have alroady mentioned that 
Sarwat Mahal was notin all probability 
ina ft state’ to enter the witness-box ; but 
whether that be so or not we could not 
possibly give the go-by to the large volumo 
-of evidence relating to the treatment of 
Suraiya Qadr and declare him illegitimate 
upon a bare allegation to be found in the 
written statement filed on behalf .of his 
mother. If, as their Lordships of the:Privy 
Council have held, the legitimacy of a child 
of Muhammadan parents may be established 
from circumstances without direct proof either 
of a marriage between the parents or of 
any formal act of legitimation, it seems 
clear that in the case before us, where there 
is no direct proof of marriage, Suraiya 
Qadr can properly claim to have his status 
determined in accordance with the general 
evidence of treatment and acknowledgment 
put forward on his behalf and irrespective 
of any allegation made by or on behalf of 
his mother in her written statement. If 
that evidence proves, aa we hold it does, 
that Suraiya was a lawful son of Sulaiman 
we must give effect to the conclusion to ' 
be drawn from it for the benefit of Suraiya 
~Qadr. This conclusion necessarily involVes 
the further conclusion that there was a 
lawful union between Sarwat Mahal and 
Sulaiman. What the precise atatus of 
Sarwat Mahal was is a matter’ still to be 
considered, and a matter which concerns 
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that if it bə found that his mother was 
a nikahi wife her right to dower and 
inheritance is established, with the result 
that now after her dsath Suraiya Qadr 
would bə entitled as her heir to somathing 
out of the estates over and above what he 
can claim as an heir of his father. 
then was the status of Sarwat Mahal asa 
wife P : 

An‘attempt was made to prove on her 
behalf, the plea contained in paragraph 10 
of her “written statement to the effect that- 
a contract of nikah was entered into between 
her and Sulaiman in January 1901. We 
can-dispose of this part of the case briefly— 
particularly as the learned Advocate who 
supported the case for Suraiya Qadr waa 
constrained to admit his inability to maintain 
that the evidence put forward to prove 
this marriage was either credible or convinc- 
ing. We are asked to believe that at two 
o'clock in the morning of a day in January, 
1901, after the close of au enteriainment at 
which many of his friends had been present 
it suddenly came into the mind of Sulaiman 
to contract a atkah with Sarwat Mahal. 
For this purpose he sent out and had 
fetched-to his house a man named Ali Mian 
and a relative of Ali Mian’s to assist at the 
ceremony. Ali Mian is aman of no status 
who appears to earn a precarious living 
by selling pigeons and fowls. He may, as 
he says, belong to a family of Mujgtahsds and 
ho may be licensed or commissioned to 
velebrate marriages between Muhammadans, 
bat we feel certain that he is not the sort 
‘of man whose services as a priest would 
have been sought by 8 person in the position 
ef Salaiman Qadr. It has been suggested 
that Sulaiman must have desired to keep the 
marriage secret but it is difficult to 
understand why this should be so. If he 
wanted to give Sarwat Mahal a higher status 

“in the family—o status which would entitle 
her to dower and inheritance—we should 
rather assume that he would give full effect 
to his generous intention by having the 
ceremony done publicly and in proper form. 
We should have expected him to have a 
formal record made of the event and to 
sea that a deed of marriage and a deed of 
dower were duly executed. On the other 
hand if it can be assumed that there was 
any oocaaion for œ clandestine. marriage is 
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it not more likely that Sulaiman would have 
felt that his secret would have been safer 
in the keeping of a priest of standing ac- 
customed to attend the ceremonies in the 
Royal household than with an obscure and 
impetunions individual like Ali Mian P Jt © 
is true that apart from the direct evidence 
relating to this alleged nikah (evidence 
which wo discard as wholly unreliable)’ 
there is some evidence to show that Sulaiman 
subsequently admitted that this nikah mar- 
riage had been carried out. There is the 
statement of Kaisar Mirta, the gentleman 
in whose case Sulaiman was' examined as 
a witness in the year 1900 when he made 
the statement, Exhibit C 66, to which reference 
has already been made. Kaisar Mirza 
deposes to a conversation between himself 
and Sulaiman said to have takan place about 
a year after the date of Sulaiman’s examina- 
tion in Court. In the courss of that con- 
yersation Sulaiman is said to have let drop 
as remark tothe offect that he hed two 
nikahı wives, whereupon the witness expres- 
sed surprise inasmuch as a year before in 
Court Sulaiman had sworn he had only 
one. Sulaiman then explained that- since 
the date of his giving evidence he had 
entered into a nikah contract with 
Sarwdt Mahal. The story is an artistic 
one but it is difflcouls tò resist the 
conclusion that it has been concocted for the 
purposes of this case. We shrewdly suspect 
it to have been produced by Kaisar Mirza 
by way of a discharge of the obligation he 
owed to the memory of a man who had come 
to his assistance once by giving evidence in 
his favour. 

The other witness on this point was 
Faghfur Mirza, a gentleman whose veracity 
has not been impugned. But his statement 
does not show any admission relating to 
this nikah marriage made by Sulaiman, All 
he was able to say .was that he had heard of 
the marriage from an old servant of the 


family. 
Wo hold that the Court below was right 
in finding that there ‘vas no proof of nikah 


- between Sulaiman and Sarwat Mahal in the 


year 1901 : we do not believe that.any auch 

pnion took place. 
It has, however, 

pendent of any proof of the ceremony alle 


been argued that inde 


ged 
< wo ought to award to Sarwat. Mahal the 
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status of a nikahi wife by reason of the 
doctrine contained in the Arabic texts which 
have been alluded to above. 
to hold that because no period of muta was 


fixed Sarwat Mahal became the nikahi wife’ 


of Sulaiman in accordance with the dicta 
of what we have called the older school 
of commentators. The answer to tais argu- 
ment is that even if we were prepared to 
accept this older doctrine, we should not 
be able to apply it here for the simple 
reason that there is no proof of the allege- 
tion that the mitar contract was pxrecuted 
without any stipulation for a definite 
period. In order, therefore, to determine 
the position allotted to Sarwat Mahal in the 
family we have to fall back upon the 
general evidence of treatment. Chbviously 
this evidence could not be so direct and 
specific as in the case of Suraiya Qadr. The 
lady living in the seclusion of the parda, 
there could be but little direct evidence of 
acts of treatment, and such evidence taken 
“for all it is worth would scarcely enable us 
to ascertain whether Sarwat was a mutat or 
nikahi wife. But we have the solemn 
declaration of Sulaiman contained in his 
deposition made-in the year 1900 (Exhibit 
O 66) to the effect that Sarwat Mahal 
was his mulat wife and this we 
must take to be conclusive evidence in 
the matter in the absence of other evi- 
dence to prove her advancement to higher 
rank subsequent to the date of the declara- 
tion. 

Our findings, therefore, on this part of the 
case are (1) that Sarwat Mahal was the 
mutat wifo of Sulaiman Qadr and (2) that 
Buraiya Qadr is the legitimate son af Sulsi- 
man Qadr by Sarwat Mahal. 


Having thus decided the questions of the 
status of Suraiya Qadr and of the nature 
of the relationship existing between Sarwat 
Mahal and Sulaiman Qadr we proceed to 
dispose of the other matters raised in the 
three appeals before us. And first we will 
deal with Sorsiya Qadr’s appesl (No. 67 
of 1912), premising‘that the grounds set out 
in paragraphs Nos. 1, 4, 9 and 14 of the 
memorandum of appeal have rot been 
pressed. The plea raised in paragraph No. 
15 relates to a question-of Court-fees and 
the same point is taken in peragraph 
No. 9 of the memorandum of appeal filed 
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by Qudsia Begam (No. 86 of 1912). We 
shall deal with this at a later stage. 
In the second paragraph of Suraiya’s 
memorandum of appeal the point raised is 
that the lower Court was in error in 
awarding “Habua” to the second defendant, 
or rather to the representatives of the second 


“defendant who died before judgment was 


delivered. 

According to the Shia Law the eldest 
male child of the deceased is entitled to 
get certain articles of property to which 
the collective name of “Habua” is given. 
These articles are the Quran, sword, ring and 
body-clothes of the deceased, and the 
idea seems to be that these thing devolve 
after the fashion of heirlooms. The con- 
tention raised before the lower Oourt was 
that as Humayun Qadr was not the eldest 
son of Sulaiman he was not entitled to 
receive these articles. 


It is true that Humayun had an elder 
brother who predeceased him, but he was 
the eldest surviving son at the death of his 
father and we think the Judge was right in 
holding that Humayun’s title to these items 
of property was vested and passed upon his 
decease to his only son Mirza Muhammad 
Asghar Ali. 


In appeal here the right of this gentle- 
man to receive the Habua has: not been 
seriously contested, but it has been suggested 
in the course of the arguments that the 
directions contained in the decree as to 
the disposal of these articles are not suffi- 
ciently definite. The decree seta ont that 
the representatives of Humaynn Qadr will 
got “the personal effects of the deceased 
as Habua, vis., his sabre, Quran, signet-ring 
and personal clothing.” It has been ex- 
plained that the property left by Snlaiman 
includes ẹ number of Qurans, swords and 
rings; we have also been informed that there 
is a large amount of clothing. 

We take it that the intention of this 
provision of the law relating to Habua is 
not that the eldest son should receive any 
larger share of the inheritance but merely 
that he should as head of the family after 
his father’s decease receive some special 
marks of favour. 

The sword and the Quran ordinarily used by 
the father and the signet-ring and the 
garments ordinarily worn by him are treated 
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as insignie pertaining’ to the office’ of head of ` 


the family. 

We presume that the learned Tadge by 
his decree merely meant that the represen- 
tative of Humayun Qadr should receive ihe 
various articles of these descriptions which 
were ordinarily used or worn by Sulaiman 
Qadr, and we donot think there 18 any 
occasion for us to disturb the decree further 
than by adding something to show that 
Mirza Muhammad Asghar Ali is to receive 
only the sword and Quran which Sulaiman 
Qadr ordinarily used and the signet-ring and 
clothes he ordinarily wore. Which of the 
articles left by Sulaiman Qadr fall within 
this category is a matter which we must 
leave to be determined in the execution 
department. 


The third, fifth, sixth, brih and eighth 
grounds of Suraiya’s appeal relate to the 
status of Sarwat Mahal, a point which we 
have already determined. For the reason 
given we hold that Sarwat Mahal was the 
mulas wife of Sulaiman Qadr and that her 
status as such gave her no right of inherit- 
ance. With regard to the plea taken in 
the eighth ground the complaint is made 
that the Judge improperly refused an 
adjournment to allow of the examination 
of one Mirzai Khanam, the sister of Sarwat 
Mahal. With regard to this all we need 
Bay is that we think the order of the Judge 
was perfectly right. There was plenty 
of opportunity for the production of this 
woman. The examination of witnesses on 
commission was spun out to an inordinate 
length as we have already mentioned, and 
we are satisfied that the Judge acted pro- 
perly in intervening to put an end to 4 
scandalous waste of time. It has not been 
made apparent to us inany way that the 
evidence of this woman would have been 
_ of any particular advantage, for it has never 
been suggested that she had any direct know- 
ledge regarding the ‘alleged contracts of muta 
and nikah, So far as we can judge she 
could not at most have given anything but 
general evidence of treatment and of this 
there is abundance. 


In ground No. 11 the ples is taken that 
the Court below should have awarded a 
reasonable dower to Sarwat Mahal. She 
claimed a lakh and a quarter of rupees on 
this account basing her claim upon the oon- 
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tract of mekah alleged to hawe been enteral - 
into in the year 1901. We have already 
found that there was no proof of such a mar- ` 
riage and the learned Judge -was, in our 
opinion, right in rejecting the claim. We 
may notice also that in the. written statement 
put forward on behalf of Sarwat Mahal there 
was no claim for dower in respect af the 
mutat marriage : there was no allegation that 
any dower had been fixed at the time of this 
union. 

The twelvth ‘ground of appeal relates to- 
the alleged oral Will which Sulaiman is ' 
said to have made in favour of Suraiya just 
before his death: We agree with the finding 
of the Judge that there is no adequate proof of 
such‘a Will. The only witness who came for- 
ward to depose in this connection was one 
Hamid Ali Khan, who is married to a 
daughter of Asaf Mirza, the eldest son of 
Sulaiman. His evidence is extremely vague 
and he admitted that he had no olear 
recollection of the alleged bequest. As 
the learned Judge points ont the account 
of the Will given by this witness does not 
square with what is seb out regarding it in 
the written statement filed by Suraiya Qadr. 
It appears that Sulaiman’s mother, Malka 
Ahad, executed’ a Will by which among 
other things she ‘provided a trast fond for 
the perpetual maintenance of an Imambara 
and the celebration of certain ceremonies. 
Sulaiman was the administrator of this 
trust and it is not unlikely that before his 
death he may have expressed some wish 
as to the manner in which his duties as 
administrator should be carried on after his 
decease. But this is a matter which is to 
be settled with reference to the terms of tho 
Will of Malka Ahad, a matter with which 
we are in no way concerned here. We find 
then that there is no proof of the oral Will- 
set up by Suraiya Qadr. 

The next matter we have to E. is 
the alleged gift in virtng of which Suraiya 
Qadr set up a claim to certain immordable 
property (houses. and shops) which he said 
his father had transferred to him. The 
date of tbis alleged transfer- by gift was not 
mentioned in the written statement, but it 
was stated afterwards that the gift was 
made in the year 1885. The two principal 
witneases in this connection were Brij 
Behari Lal and Fida Ali, who swore that 
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Sulaiman declared the gift. in their pre- 
sence. According to Fida Ali the gift waa 
made at the suggestion of Suraiya who com- 
plained that -his elder brother, Humayun 
Qadr, was getting an allowance of Rs. 75a 
month while he himself was being allowed 
only Re. 50 per mensem. Sulaiman agreed, 
therefore, to give Suraiya these houses and 
shops which brought in a rental of Ra, 25 
a month. A number of witnesses were pro- 
dused to prove payments of rent made by 
them to Suraiya on account. of occupation 
of these houses and shops and certain docu- 
ments were produced, principally “sarkhats 
or rent-notes” executed by tenanta in favour 
of Suraiya Qadr. This evidence, however, is 
far from conclusive to prove that Suraiya 
was the owner of this property. It is an 
admitted fact that for years Suraiya was 
entrusted with the management of his 
father’s affairs and the payments deposed 
to may very well have been made to him 
in his capacity as manager or agent of his 
father—indeed some of the sarkhats relied 
upon would go to establish this very fact. 
Further as the Judge points ontthere is 
documentary evidence to show that, in 
February 1888 the rents of some of these 
shops in Nakhas and Amaniganj were credited 
to the account of Sulaiman Qadr (Of. 
Exhibit P 144) and one witness was able 
< to prove the execution of a sarkAat in favour 
of Humayun Qadr for one of the shops 
claimed to have been transferred by gift. 
The Judge came to the conclusion that 
what took place was that Sulaiman in order 
to raise the monthly allowance of Suraiya 
to the amount enjoyed by Humayun made 
an arrangement by which Suraiya was to 
receive the rents of this property without 
ever intending to pass the property 
absolutely to him, and we think this is the 
proper inference to be drawn in view of the 
statement made by the witness Fida Ali. 
We should not be, justified in relying upon 
the testimony of Brij Behari and Fida Ali, 
the former of whom is evidently a strong 
partisan, soas to hold that Surniya is the 
owner of these houses and shops by virtue 
of the alleged gift. 

The only other point raised in Sursiya’s 
appeal is with reference to the one lakh of 
rupees allowed by the Court below to the 
frst defendant'in ‘satisfaction of her claim 
or dower. The contention on behalf of 
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Suraiya Qadr is that the sum so awarded 
is excessive. . 

The deféndant No. 1, Rugaiya Begam, on 
the other hand, in her appeal has raised the 
plea that the sum awarded on this account 
is inadequate. We can, therefore, deal with 
this matter which isthe only one left for 
decision in the appeal of the first defendant. 
The only other point raised in her appeal, 
namely the legitimacy of Suraiya Qadr, has 
been decided against her. 


The case for Rugsiya Begam was that 
her dower had been settled at 25 lakhs of 
rupees. Possibly it was, but there is no 
manner of doubt that she cannot now recover 
that sum or anything like it. As was 
remarked by their Lordships of the Privy 
Council in the case reported as Suleman 
Kudr v. Mehdi Bogum Surreya Bahu(8)—s case 
of dower between this very .Sulaiman Qadr 
and anothor of his wives—a contract by a 
man in the position of Sulaiman Qadr to pay 
an enormous sum ‘like this was “a mere 
piece of bravado, allowed or possibly required 
by custom bnt never intended for actual 
fulfilment.” Under section 5 of the Ondh 
Laws Act the Oourts are vested witha 
discretion to regulate the amount of dower 
with reference to the statua of the wife and 
the means of the husband -in cases where, 
as here, the amount stipulated for in the 
contract is excessive. 


In the case just referred k a olaim for 
dower was brought against Sulaiman Qadr 
by one of his nikahi wives, Suraiya Bahn. 
The lady was of high status, being a member 
of the Royal family of Oudh, and her dower 
had been fixed at ten lakhs of rupees 
together with a monthly allowance of 
Rs. 150. She got a decree for Ra. 25,000 
which their Lordships in the circumstancea 
considered an adequate amount. Sulaiman 
in that case had estimated his property as 
being worth Ra. 60,000 while he had in 
addition an income of nearly Res. 3,000 a 
month. o far as status goes there is no 
distinction between Suraiya Bahu and the 
lady with whose case we are dealing here— 
though we agree with the Judge in thinking 
that Rugsiya Begam has perhaps a stronger 
claim by reason of the fact that she is Khas 
Mahal or senior spousé of Sulaiman Qadr. 


(3) 31 O. 188 (P. O.) 20 I. A. 144 
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The learned Judge had recorded that the 
value of the property left by Sulaiman had 
been estimated at about seven lakhs of 
rupess—oxoluding the immoveable property 
consisting principally of the large family 
residence in the city of Lucknow, the value 
of which may be close on two lakhs of 
rupess—and having regard to all the 
circumstances he has awarded one lakh of 
rupees by way of dower, that is to say 
four times the amount which was decreed 
to Suraiya Bahu. He has referred to one 
very material piece of evidence in this 
connection. It appears that at or about the 
time when Suraiya Bahu brought her claim 
Rugaiya Begam was minded to bring a 
similar suit and in order to enable her to 
prosecute her case (which waa, however, 
never instituted) she sold a 6/16th share of 
her claim to her son-in-law, Jafar Ali 
Khan, for Rs. 7,000. We are satisfied, there- 
fore, that Rugsiya Begam has been liberally 
dealt with in this matter and that there is 
no sufficient ground upon which we could 
be called upon to interfere with the lower 
Oourt’s discretion. We cannot accede to 
the argument that the Judge should have 
awarded a specified fractional share of the 
estate in satisfaction of the dower claimed or 
that he should have delayed his decision 
of the question pending a precise valua- 
tion of the property left by Sulaiman 
Qadr. The value of the estate has been 
ascertained with sufficient nocuracy to enable 
a definite sam to be allotted and we think 
the Judge acted very properly in settling 
a lump sum in order to avoid the possibility 
of further disputes. We observe 
Suraiya Bahu’s case their Lordships ex- 
pressed approval of this procedure and we 
consider the precedent was wisely followed 
P the present instance. 


We hold, therefore, that Rugaiya Begam is 
not entitled to anything more on account of 
‘dower than she has been allowed by the 
Court below. 


With regard to the remaining appeal, that 
of Qudsia Begam (No. 86 of 1912), we have 
y decided the question of Suraiya Qadr’s 
legitimacy, which is raised on her behalf, 
and are left with only two pointa to be deter- 
mined. Onegf these relates to the direction 
given by the Judge with reapect to the 
obsequies of Sulaiman Qadr: The Judge has 
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ordered a sum of Re. 15,000 to: be set aside 
for this purpose—namely Ra. 5,000 for 
conveying the body of the late Prince to 
Karbala and Rs.- 10,000 for the performance 
of ceremonies at hig tomb in that place. He 
has also ordered that this sum should be 
made over to Sursiya Qadrto whom he has 
entrusted the duty of carrying out the objects 
for which the above sum has been allotted. 

It is not seriously disputed that arrange- 
mente of this nature are necessary, nor has 
it been strongly argued that the sum which 
the Judge has appointed ia excessive regard 
being had to the status of the deceased. 
But on behalf of Qudsia a it is 
objected that Suraiya Qadr isnot a 
propar person to be appointed for the 
discharge of these pious duties. We are 
unable to entertain this objection. Having 
found that Suraiya is the legitimate 
offspring of his father, that he was treated 
by his father with respect and consideration 
and that for a considerable time he -was 
entrusted with the management of his 
father’s affairs, we think that he is clearly 
the proper person to whom those duties 
should be delegated. He is now the eldest 
surviving son of his father’s, the person 
who inthe ordinary course would be under 
the obligation to attend to his father’s funeral 
ceremonies. 

We think it proper, however, to direct 
Suraiya Qadr to furnish security for the 
performance of these duties and for the 
due expenditure of the money allotted for 
these . purposes and direct him to execute 
a bond for Ra. 15,000 with two sureties 
in favour of the District Judge of Lucknow 
binding himself to carry out his duties within 
such period and in such manner as ‘the 
District Judge may, after such inquiry Cif 
any) ashe may deem necessary, consid 
reasonable. i 

We have now to deal with the question of 
the proper Court-fee leviable upon the 
plaint in this suit. In paragraph b of’ the 
plaint it was stated that ithe plaintiff was 
unable to give any accurate estimate af tho 
value of the property left by Sulaiman Qadr, 
but that for purposes of jurisdiction she 
valued the property at 50 lakhs of rupees. 
It was further stated that as it was 
impoasible to assess the value of the relief 
claimed, a Oourt-fee of Ba. 10 was being 
paid in accordance with’ the provisions -of 
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Article 17, clause 6; Schedule I, of the Court 
Fees Act; 1870. 

In paragraph 6, clause (1) of the plaint, the 
particular relief claimed, . as originally 
stated, was as follows:— “That the moveable 
and fameveabls property’ left by the late 
Prince Sulaiman Qadr, aforesaid, be adminis- 
terod by the Court and for this purpose ` all 
proper directions be given and acconont taken 
under Order XX, rule 18, and the forms 
Nos. 17 and 20, Appendix D, Civil Procedure 
Code,” ` 


Subsequently. on the 12th June, 1911, a 
prayer for alternative relief was added as 
follows:-“or if the Court is unable to 
administer the estate then (it is prayed) that 
the said property be partitioned: and a 
17/24th or such share of it as she may be 
ptoved to be entitled to be: awarded to the 
plaintiff.” 


An issue was raised as to the sufficiency 
of the Conrt-fee and on the 12th June, T911, 
the, District Judge held that in view “of 
the’ uncertainty as to the value of the 
property left by the Prince and having 
regard to the vafious disputed claims before 
him it was impoasible to state even 
approximately the value of the plaintiffs 
share. He found accordingly that the plaint 
was sufficiently stamped with a Rs. 10 
stamp. . 

When he came to write his judgment the 
learned Judge expreased his opinion that the 
plaintiff's suit was in reality one for an ac- 
count and that it had been so treated by all 
parties throughont the trial. He held, there- 
fore, that asthe estate was valued at 7 lakhs 
of rupees the marimum  Court-fea of 
Ra. 8,000 was leviable and he directed that the 
deficiancy of Rs. 2,990 should be realised and 
paid from the estate through the Receiver. 

The correctness of this order has been 
impugned both in the appeal by Qudsia 
aa ‘and in that tiled by Suraiya 

a 


- The suit as d was one 
for administration under the provisions of 
Order XX" rule 13, of the Oode of Civi} 
Procedure and a reference to the tenms of 
that rule shows that the taking of an 
account is an essential part of the pro- 
ceedings in such a suit. And, as 

“ mentioned, tha plaintiff dafinitaly asked far 
an acooumt tobe taken, This being so the 


ENDIAN CASES. 


[gts 


Court-fee on the plaint was to be determin- 
ed with regard to the provisions of section 7, 
clause (EV) (f), of the Court Fees Act and - 
the fee was payable upon the value of the - 
relief sought in the plaint. The plaintiff was 
unable to estimate the value at that stage and 
consequently the fee of Rs. 10 was sufficient 
under Article 17, clause 6 ofthe second 
Schedule to the Act. Section 11 of the Act, 
however, shows that thore ia a further liabi- 
lity in casea where the value of the relief hus 


“ been ascertained after trial, and this section 


whioh is made applicable to suits for account 
provides that if the amount decreed is in 
exceas of the sum at which the plaintiff 
valued the relief sought, the decree shall not 
be executed until the plaintiff has paid the 
difference between the fee actually paid and 
the fee which would have been payable had 
the suit comprised the whole of the amount so 


. decreed. 


I+ cannot, therefore, be maintained that 
it was not competent to the Judge after 
having found in the initial stage of the case 
that the plaint was sufficiently stamped with 
a Rs. 10 Court-fee to declare subsequently 
under section 11 of the Act that there was a 
deficiency which was liable to be made good. 
Whether or not the amount of the deficiency 
so declared by the Judgeis a correct amount 
it is impossible at the present stage to 
determine: for so far there has been no 
decision as to the precise amount which the 
plaintiff is to receive. 

That amount will only become ascertain- 
able when the directions contained in the 
preliminary decree have been carried 
out. 

With regard to the moveable property 
consisting of Government promissory notes, 
jewels and other articles the Judge has 
directed that it is to be divided according to 
the proper shares, as far as possible by 
agreement of parties. All moveable’ pro- 
perty regarding the division of which the 
parties fail to agree in to be sold under 
Court’s orders and the sale-proceeds are to 
be divided according to the shares. And 
as regards the immoveable property the 


directions in the decree are fora partition 


on a basis 
decree. 

It follows, therefore, that the amount of 
Qourtfee payable on tha plsidt will depend 
ulemmetax upon the value of the plaintiff's 


of valuation defined in the 
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‘share and the amount in cash which is 
found to ba payable to herand the . correot 
amount of the daficiency will besome 
ascertainable only when this amount has 
been finally determined. 

For the rest, so far as the final decree 
operatea to effect a partition of moveable 
or immoveable property tn species it will be 
treated as an instrument of partition and 
will have to pay stamp duty in accordance 
“with the provisions of Article 45, Schedule 
I of the Stamp Aot (IE of 1899). All 
we can do, therefore, at this stage is to 
direst that the question of Court-fee be left 
-open for the present and that it be decided in 
accordance with the above principles at the 
time when the final decree is being pre- 


The result is that we find that all these 
three appeals fai. We dismiss them 
acoordingly and affirm the decree of the 
Court below subject to the modifications we 
have ordered to bo made in the directions 
concerning the allotment of the Habua and 
the disbursement of the money set aside to 
defray the costa of the obsequies of Snulai- 
man Qadr at Karbala, and subject ‘also to 
the directions given sbove regarding the 
payment of Court-fee. 

As rds costa in the appel of Qudsia 
Begam (No. 86 of 1912), we direct her to 
pay her own costs and those of the respond- 
ents. Similarly in Appeal No. 76. of 
‘1912,.the appellant Rugsiya Begam will 
pay the respondent’s costs in addition to her 
own. 

In tho case of Suraiya Qadr’s appeal 
(No. 67 of 1912) the direction is that the 
gias bear their own costs. 

Appeals dismissed. 
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in sladd “proved by vendor not to ‘have pases 
Vondeo's ht to-prove that was less ~ 
ry : gongideration 
egas and proves- that the 


If one party to a deed all 
consideration, the receipt of which was acknowledged “ 
in the deed, did not in fact paas, the.case falls within 
the first proviso to section 92, Bridonca Aot, and the 
other party is at Ubsrty to prove what the real con- 
sideration was, 

B executed a sale-deed in favouraf C. ‘The amount 
af consideration: for the sale aa stated in the deed 
was Re. 40,000. In a suit for recovery of part af the 
pee monay y B sid that she had received only , 

12,726 and the rest of the consideration was sil 
due. 0 on the other hand contended that the amount ` 


Held, that O was entitled to givé oral evidence to 
prove her all 

Ra pore T Minun sina, 11 Ind. Qas. 898; 8 

fo E BO L T OO) ME Wy TIR aa Bom: 
1911 


161; 15 0. W. 1.408, Muhammad Yueuf v. Muha 
Musa, A. W. N. (1907) 181; 4 A L. J. 


First appeal from the decision of -the 
District Judge of Benares, kar 23rd m 


Mr. 5. 0. Ohowdhri), for the Respondents, ” 
JUDGMENT, | 

CrAMTER, J.—This appeal arises in a snit 
brought by tha respondents for an alleged 
balance of purchase money and interest 
thereon. 

Ou July 21st, 1909, the respondents sold 
gome semindart - property to the appellant 
for Rs. 15,000. Part of the property had 
been sold in execution of a decree and it 
was intended that the appellant. should .get 
the executicn sale set aside. But it was 
discovered that aceording to Order XXI, 
rule 89, as” then interpreted neither the 
vendors nor the purchaser. could .gat the 
sale set aside. Accordingly the. appellant 
relinquished her ‘interest in the property 
by .a registered deed.’ The respondents then 
‘raised on & mortgage of the property in 
favour of one Parsatam Dasa sum safficiant 
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to pey off the decree-holder and in one 
course the sale was set aside. On October 
28th, 1909, the respondents executed in 
favour of the appellant a deed whereby they 
sold to her the property whioh had been the 
subject of the earlier sale together with some 
other ‘property for the stated sum of 
“Rs. 40,000. “The deed contains a recital 
that the respondents have received the whole 
of this sum and have out of it paid off 
Parsotam Das and discharged other debts. 
Before the Sub-Registrar they received a 
sum of Rae. 2,400 and acknowledged the 
receipt of Rs. 87,600. On the same day 
they gave the appellant a receipt for 
Rs. 87,600. 

The preszit suit was instituted on Novem- 
ber 3rd, 1912, the last day of limitation. 
The respondents allege that they were 
obliged to sell the property in order to raise 
gome cash and pay off some creditors, that 
certain persons acting on behalf of the 
appellant induced them to acknowledge the 
receipt of the consideration in full and to 
sign the receipt for Rs. 37,600 by represent- 
ing that they would after the registration 
of the deed pay off certain creditors of the 
respondents and make over to them proof 
of the payment and account for the balance, 
but that they had paid only Rs. 11,726 to 
Parsotam Das giving tho appellant credit 
for that amount, for Ra. 1,000 spent in con- 
nection with the execution of the deed and 
for Rs. 2,400 paid at registration. The re- 
spondents claimed a decree for the balance 
Rs. 24,874 and interest thereon. The 
appellanta defence was that the real con- 
sideration for the sale was Rs. 15,126 made 
up of the three sums of Ra. 11,726, Ra. 1,000 
and Res: 4400 mentioned above and that 
the property was not worth more. She 
said that Parsotam Das wished to buy the 
property but for reasons of their own thd 
respondenta did not wish to sell to him, 
therefore, they gave out that they were 
selling the property for Rs. 40,000, a sum 
which Parsotam Das was not prepared to pay, 
and they induced the appellant to agree to this 
sum being entered in the sale-deed in order 
that Parsotam Das might have no cause for 
complaint. 

The question for decision is whether the 
appellant is entitled to produce oral evidence 
in proof of her allegations. The Court below 
has held that she is not. On behalf of the 
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appellant if was contended that her alega- 
tion if proved would entitle her to have the 
sale-deed reotified or rescinded, also that it 
was a case of mistake, therefore, the case fell 
within the first proviso to section 92 of the ` 
Evidence Act. It was also urged that all 
the terms of the contract had not been 
embodied in the deed, therefore, section 91 
of the Act, and consequently section 92 
also, did not apply and we were referred 
to the case of Jumna Doss v. Srinath Roy 
(1). But none of these arguments was 
seriously pressed and it seems unnecessary to 
consider them. 


The main contention of the learned Advo- 
cate for the appellant was that if the respon- 
dents are entitled, aa they undoubtedly are, 
to go behind the recital and admission in 
the deed and prove that the entire considera- 
tion had not been paid itis open to the 
appellant to produce oral evidence as to 
the true nature and extent of the considera- 
tion. Among the cases relied upon wore 
those of Shah Mukhun Lal y. Baboo Sree 
Kishen Singh (2), Hiinmat Sahat v. Llewhellen 
(8) Hukumchand v. Hiralal (4) Indarjit v. 
v Lal (hand (5) affirmed on appeal in 
Sah Lal Chand v. Indrajit (6), Kailash 
Ohandra v. Harish Ohandra (7); Nathu 
Khan v. Musammat Sswak Koeri (8) Muham- 
mad Yusufv. Muhammad Musa (9) and 
Hantf-un-nissa v. Fais-un-nissa (10). 


The first of these cases was a suit for 
redemption of & mortgage purporting to 
make interest payable at the rate of Ra. 9 
per cent. The plaintiff put forward other 
doonments executed at about the same time 
and proved that they evidenced a single 
transaction and werea continuance to evade 
the usury laws. He thes put himselfin a, 


=~ 
me 
Cw 


17 

12 M. 187;11 W. B. P. O. 1% 23 L. BR. 
P. 0 44 28uth. P. O. J 190 2 Sar. P. O. J. 408, 20 

Rep. 299. 

8) 11 0. 488. 

4) 3 B. 159 

5) 18 A. 168; A. W N. (1895) 18 

6) 22 A. 870 (P. O), 40. W. N 495; 277. A. 98 

k 5 0. W. N. 158. 

8) 9 Ind. Cas. 161; 15 0. W N. 498. 

0) A. W. N. (1907) 181, 4 á L. J 441. 

10) 11 Ind. Cas. 898; 8 A. L J 873, 15 0. W.N. 
621;1380.L J. 51% 18 Bom. L. R 891; 10 M. L. T; 
28; (1911) M. W. N , 21 M. L. J. 112% 88 L AL 85 
83 A. 340 (P. 0.). . 
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position to redeem the mortgage before the 
date fixed by one of the documente. He 
wished, however, to havo the interest calcu- 
lated at Rs. 9 per oent. The defendant 
pleaded that the rate agreed upon was Ra. 12 
per cent. Their Lordships of the Privy 
Council dealing with this matter said: “The 
rules of evidence, and the law of estoppel, 
forbid any addition to, or variation from, 
deeds or written contracts. The law, how- 
ever, furnishes exceptions to its own salutary 
protection; one of which is when one party, 
for the advancement of justice, is permitted 
to remove the blind which hides the real 
transaction; as, for instance, in cases of fraud, 
legality, and redemption, in such cases the 
marim applies, that a man cannot both affirm 
and disafirm the same transaction, show its 
true nature for his own relief, and insist on 
i character to prejudice his 


In the second caso a deed recited payment 
of Re. 2,000 in a lump sum to the executant 
who, however, sued for recovery of Rs. 1,850 
alleging that only Ra. 150 had been paid. 
The defendant admitted that no more than 
Rs. 150 had been paid and that Rs. 850 
were still due. As regards the ‘remaining 
sum of Rs. 1,000 he was allowed to prove 
by oral evidence an agreement to the 
effect that it was to be retained by him on 
account of a debt due to him bya relative 
of the plaintiff. The Court held that it 
was under the first proviso to section 92 
of the Evidence Act that the plaintiff was 
entitled to go behind the recital and prove 
that only Rs. 150 had been paid, and on 
the strength of the passage cited above from 
the judgment of their Lordships of the 
Privy Council they went on to hold that the 
defendant was entitled to prove that the con- 
sideration was different from that stated in 
the deed. 


In the third case the defendant challenged 
the title of the plaintiff who relied upon 
a sale-deed purporting to transfer the pro- 
perty to him in consideration of Re. 100 
already received in cash. The plaintiff was 
allowed to meet the defendant’s case by 
proving that the consideration consisted of 
Rs, 63-12-0 due ons bond and Rs 36-40 
paid in cash. The Court were of opinion 


that there was no real variance between’ 


the statement in the deed and the stata- 
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ments of the plaintiff's witnesses, but in the: 
course of their judgment they observed that 
section 92 of the Hvidence Act does not pre- 
vent a party to a contract from showing that 
there was no consideration or that the con- 
sideration was different from that described. 
in the contract. 


In the fourth cage there was a recital 
in the sale-deed that the whole of the 
consideration money had been received, but 
their Lordships of the Privy Oounoil ruled 
that in such a case it was open to the 
vendor to prove that no consideration had 
passed and they held that evidence was admis- 
sible to prove an agreement that the con- 
sideration money should remain in the. 
hands of the purchaser for certain purposes 
and to be accounted for later. In the 
judgment of the High Oourt in a passage 
which perhaps went farther than was ne- 
cessary it was said: ‘If it is open to a 
perty, as is undoubtedly the case, to show, 
notwithstanding a recital in the sale-deed, 
that no consideration passed, or that the actual 
consideration was different from that stated’ 
in the deed, it is, in our opinion, open to 
a party to prove under what circumstances’ 
the payment of consideration was postponed, 
and what was the mode agreed upon as 
to the payment of it.” The second and 
third cases above mentioned were referred to 
in this connection. 

The fifth case was a suit to set aside a sala- 
deed on the ground thattherehad basen no con- 
sideration foritand that ithad boen obtained by- 
unfair means. The deed recited that Rs. 500- 
had been received incash. The plaintiff gave 
evidence that nothing had been paid and the 
defendant was permitted to adduce evidence 
that there was some and that ample considera- 
tion forthe transaction, though notthe amount 
stated in the deed. The Oourt seem to 
have been of opinion that it was under 
the first proviso to section 92 of the Evi- 
dence Act that plaintiff was entitled to go 
behind the recital and it was laid down 
by both the learned „Judges that in such a 


case the other party” was entitled to prove, . 


that there was soma consideration for tha 
dead. The Ohief Justice raliel upon the 
sscond and third cases mantioned above 
and Buanorjes, J., referred to ong of then 
with approval = 

In tha sixth case the pone sued for 
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Rs. 800, the consideration stated in a kabala 
and +¢herein acknowledged ‘to have been 
received. The plaintiff proved that’ it- had 
not been paid and the defendant was al- 
-lowed to prove that tho stated - considera- 


rhion waa fictitious and that the real con-- 


- sideration was services rendered by the 
;defendant. A 
A In the seventh case two ates had 
agreed to exchange properties. Hach exe- 
‘cuted in favour of the other a asle-deed 
Jn which the consideration was stated to 
‘be Ra. 1,000 and payment in full was aok- 
nowledged. In:.a suit by one of the sisters 
for the .amount of the consideration the 
(defendant was allowed to prove that the 
‘peal considoratign was the property given 
in exchange 
4 Tn the sightloade the plaintiff had execut- 
ed iù. favour of ba defendant what pur- 
to be- - gale-deed of property 
For, Bs. 60,000 the. receipt of which was 
‘woknowledged in the deed. Tho plaintiff 
‘on certain grounds asked that the deed should 
be sot aside and in the. alternative claimed a 
decree for the sum of Re. 60,000. She prov- 
ed that the money had not been paid and the 
‘defendant was allowed to prove that the 
pxecutant-had intended to make a gift of the 
prone and had never intended to ke ‘any 
of the alleged consideration. 
nee rely upon the decision of 
the Madras High Oourtin Adttyam Iyer v. 
Ramakrishna Iyer (11), which will be 
referred-to later. As regards the cases 
relied upon by the appellant they urge that 
. the first of them merely lays down one of the 
rules subsequently embodied in section 92 of 
fhe Evidence Act and that the passage quoted 
has no application to the facta of the case, 
tnasmuch as the respondents are not seeking 
to remova the blind which hides the real 
transaction but wish merely to contradict 
& statement of fact contained in the deed; 
that the 2nd, 8rd, 4th, 6th and 7th cases 
are not authorities for ‘the proposition that 
a party may prove by. oral evidence that 
the consideration for.a sale is leas than 
or different from that stated in the deed 
but are only instances of parties to deeds 
being allowed to show that.the oonsidera- 
tion passed in a ‘form other than that stated 
in the deed; and that if the fifth case goes 
(11) 21 Ind. Cas. 486 ANE MLW. N. BAT 14 M. 
L T. 38% 2 M. L. 
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‘farther than’ that it was wrongly "decided. 
‘As regards the’ 8th case the respondents 
contend that it was a case of facts being 
proved which would invalidate a document 
within -the meaning of the first proviso to 


“gection 92 of the Evidence Act. 


‘ Ib is true no-doubt that sayeral of the 
Cages relied upon by the appellant were 
cases in which a party to a deed sought 
to prove that the consideration passed in’ 
‘a form different from that stated in the 
‘deed, not to prove that the amount of the 
consideration was different in amount from 
‘that stated inthe dead. But in the fifth case 
the defendant seems to have been allowed 
‘to prove that the amount of the considera- 
‘ion was different from that stated in the 
‘deed and in the 8th case the defendant 
“was permitted to prove that the consideration 
did not pass at all and was never intended 
to pass. In some of the cases the decision 
rests upon a ground which applies as much 
to one-kind of case as to the, other, 
namely that if one party to a deed 
alleges and proves that the consideration 
the receipt of which was acknowledged in 
the deed did not, pass the case falls with- 
in the first proviso to section 92 of the 
Evidence Act and the other party is at 
liberty to prove what the real consideration 


“was. It appears to me that it must have 


been npon this ground that their Lordships 
of the Privy Coungil admitted the evidence 
tendered by the defendant inthe 8th case. 

_ The Indian. case relied upon by the re- 
spondents ia distinguishable. It wasa suit 
upon 8 mortgage. The defence set up was 
discharged it being contended that the dis- 
charge of.the mortgage was part considere- 
tion for the sale of certain properties to 
the mortgagor some years after the mort- 


gage. The discharge of the mortgage 
was not mentioned in the deed, of .sale, 
but the defendant sought to prove the 


arrangement by oral evidence. The Court 
held that such evidence was not admissible. 
Ib was not æ caso in which one party 
denied receipt of consideration acknow- 
ledgel by him in a dead and the other 
party sought to prove that the .tradé 
consideration was other than that stated 
in the deed. 

On the authorities I would hold that as 
the respondents have alleged and proved 
that the whole of the consideration, receipt 
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‘of which is acknowledged in the deed did 
not pasa, the appellant is entitled to produco 
oral evidence in support of her allegation, 
and as the Court below did not allow her 
to produce such evidence I wonld remand the 
case for a fresh trial. 

Banani, J—This was a suit to recover 
unpaid pürchaše money. The plaintiffs exe- 
‘cuted « sale-deod in favour of the 
-defendant-appellant on the 28th of October 
1909. The ‘amount of consideration for 
the sale ia stated in the sale-deed to be 
Rs. 40,000. The plaintiffs state that they 
have received out of thia sum Rs. 12,726 
and that the balance is due. The defendant 
‘contended that the amount of consideration 
specified in the aale-deed was fictitious 
and that the real omount agreed to be 
paid was that which the plaintiff admitted 
to ‘have received. The question to be 
determined is whether in view of the 
provisions of section 92 of the Hvidence 
Act the defendant-appellant is entitled to 
produce oral evidence in support of her 
allegation. 

A large number of rulings have been cited 
‘by the respective parties, but I deem it 
unnecessary to consider and discuss them 


as I am of opinion that .the -matter is . 


concluded by the recent decision of their 
Lordships of the Pri Council in Hanifun- 
nissa V. Fais-un- missa (10). In that case the 
-plaintif who had ee a document 
‘which on the face of it was a  sale-deed 
for Rs. 60,000 sought to have it cancelled 
on various grounds and in the alternative 
claimed the Rs. 60,000. The defendants 
alleged that the transaction was in 
fact a gift and not a sale aa it pur- 
ported to be. This Court held that the de- 
fendants ware precluded by the provisions of 
section 92.of the Evidence Act from proving 
that the transaction was different from that 
which it purported to be and that it was in 
reality a ‘gift. Their Lordships of the Privy 
Council reversed this decision and held that 
oral evidence could be given by defendants 
to prove the real nature of the transaction. 
Apparently their Lordships were of opinion 
that the case would come within the first 
proviso to section 92. I am unable to 
distinguish the present case from the princi- 
ple of the ruling above mentioned. In view 
of that ruling I must hold that the appellant 
is entitled to produce oral evidence to prove 


her allegations. As the Court below did not 
permit her to produce such evidence the casa. 
must be remanded to that Court. 

By tas Cocrt.—The order of the Oourt is 
that the appeal be allowed, the decree of the 
Court below be set asido and the case be 
remanded to the Court below with directions 
to re-admit it under ita original number in 
the register and dispose of it according to 
law after allowing the parties to adduce such 
evidence as they may bring forward. The 
costa hitherto incurred will be costa in the 
cause. Oosta in this Court will include feos 
on the higher scale. 

Appeal allowed; Case remanded, 


BOMBAY HIGH COURT. 
Ssooxp Orv Appaat No. 810-o¥ 1918. 
October 31, 1918. 
Presont:—Mr. Justice Heaton and 
Mr. Justice Shah. 
TULJARAM HARICHAND GUJAR— 
APPELLANT 
DOT PUS 
SITARAM NARAYAN KASAR— 
RESPONDENT. 

Cwwil Procedure Moda (Act V of 1908), 0. F, r. La 
Mortgages suit—Summons tssued for final 
fondant appeared—tIssues raised—Parties sot Gedy 
with evidence — Procedure. 

In a mortgage case summonses wero issued for 
final disposal and not for settlement of isanes. On 
the date of hearing the defendant appeared and de- 
nied the execution of the mortgage-deed and the re- 
ceipt of- consideration. As the plaintiff was not 
rendy with his witnesses, the Court dismissed the 

Held, that in such cases a Court shonld issue sum- 
mong only for settlement of issues and give the partios 
an  opporbmalty to produce evidence on the issues 


sottl 

Second appeal from the decision of 
the Acting District Judge of Satara, 
in Appeal No. 162 of 1912, confirming the 
decres passed by the Subordinate Judge at 
Rahimatpur, in Civil Suit No. 685 of 1910. 

Mr. D. G. Dalei, for the Appellant. 

Mr, A. V. Lele, for Respondent No. 1. 

JUDGMENT, ee 

Heaton, J.—In this case my opinion is that- 

therehas been.a miscarriage of justice owing- 
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to a want of understanding of the intention 
of the Procedure Code. . 

A Suit No. 685 was filed in 1910. Up to 
the 13th of April 1912 a summons had not 
been served on the defendant. On that date 
the present plaintiff applied to have his name 
entered in the place of his deceased father 
who was the original plaintiff. That applica- 
tion was granted, and the Istof June was 
fixed for the final disposal of the suit. A 
notice was issued to the defendant to appear 
on that day with his witnesses. On the lst of 
June the plaintiff appeared and the defendant 
also appeared and put in a written statement, 
but neither party produced any witnesses. 
The suit was a mortgage suit, and in his 
written statement the defendant denied that 
he had executed the mortgage-deed or had 
incurred the debt aned for. This, therefore, 
was eminently a casein which all the issucs 
arising out of the contentions should have been 
framed and moreover ono in which it was 
very desirable to examine the parties before 
framing issues; and yet the case was disposed 
of as if it had been correctly fixed for final 
disposal at the first hearing and as if it 
could be properly disposed of at once, although 
the contentions of the parties were as I have 
mentioned and although the scheme of the 
Code requires, in cases of such a nature, that 
the parties should have the opportunity to 
produce evidence relevant to issues which nre 
framed after ascertaining exactly those 
matters as to which the parties were in 
dispute. In disposing of the snitin the way 
which was adopted, I think, as I have 
said at first that there was a miscarriage of 
justice, and a miscarriage of justice due to an 
absolute misappreciation of the meaning and 
intention of the Code of Civil Procedure. I 
would invite the attention of the Subordinate 
Judge and the District Judge to paragraph 5 
of the introduction to the Manual of Circulars 
of this Conrt and. also to rule 5 of Order V 
of the Oode of Civil Procedure. It is for the 
Court to determine at the time of issuing the 
summons whether it should be for the settle- 
ment of issues only or for the final disposal 
of the suit. And if our Courte are in the 
habit of issuing summonses for final disposal 
in mortgage suits, they make a mistake at the 
very beginning. And if they further proceed 
to treat these suits as if the summons for final 
disposal were properly issued, then they must 
in many cases, as inthis, encourage not the 


doing but the failure of sio. For these 
reasons I consider that the order in appeal 
and the order of the first Courtare alike 
wrong, that the case has been wrongly decided 
without a fair trial, and I would direct that 
the case should be remanded to tho first 
Court for the framing of issues anda trial 
according to law. 

I would add this: This suit of 1910 which 
was sot down for final disposal wasan old suit 
and it is of undoubted importance that suita 
sbould not be allowed to remain undisposed of 
for long periods; but although the fact that a 
suit is one of long standing is an excellent 
reason for fixing an early date for its diaposal, 
it ia no reason at all why it should be disposed 
of in & manner not contemplated by our Code. 

The order is that the decrees of both the 
Courta are sot aside and the case is remanded 
for proper issues to be framed and to be tried 
in accordance with, law. 

Oosts to abide the result. 

Suan, J.—I am of the same opinion. Hav- 
ing regard to the nature of the suit, the sum- 
mons, in my opinion, under rule 5, Order Y, 
should have been only for the settlement of 
issues and not for the final disposal of the suit. 
But when the written statement was filed in 
this case on the Ist of June and several conten- 
tions were raised by the defendant, the trial 
Courtshould have under Order XV,rule4, after 
framing and recording issues, adjourned the 
suit for the production of such evidence as 
may be necessary for the decision upon such 
issues. I agree generally with the obeerva- 
tions of my learned brother as regards the 
desirability of issuing summonses for final 
disposal of suita only in simple cases. Ina 
case in which the summons may have issued 
for final disposal, if, after the written state- 
ment is filed, the suit is found to involve 
iasnes ofa less simple character than might 
have been anticipated at the outset, it is desir- 
able in the interesta of justice that the 
discretion given to the Court under mle 4, 
Order XV, should be so exercised as to ensure 
a fair trial and not to deny in effect the trial 
to the parties. 

Decree reversed. 
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MADRAS HIGH COURT. 
Sgconp Orvin APPEATL No. 720 or 1912. 
April 29, 1914. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Tyabji. 

THADI RAMAMURTHI—P Larmtirr— . 
APPALLANT 
versus 
MOOLA KAMIAH—Dzsrrxpaxt— 


RBSPONDHNT. 

Hinds Law-—Jont wendivided Hindu Jamily— Money 
decres against co-parcener-—Attachment of has share 19 
joint property in Ais life-time—Salo after his death— 
His merest pasess to pi chaser. 

If a member of a joint undivided Hindu family dics 
after his share in the family property is attached in 
execution of a money decree against him, the sale of 
his share after his death in virtue of that attachment 
transfers his interest to the purchasor in auction and 
precludes the title by survivorship from arising. 

Bailur Krishna Raw v. Lakshmana Shanbhogues, 4M. 
802, followed. 

Suraj Bansi Koer v. Sheo Persad Singh, 6 I A. 88; 
5 0. 148 (P. O.); 4 Bar. P. C. J. 1; 8 Bath. P. O. J. 
589; 2 Bhomo’s L. R. 24% 40. L. B. 226; Lakshmana 
Aiyar v. Srinivasa Aiyar,8 M.L J. G4 Sarkaralınga 
Reddi v. Kandasami Tevan, 30 M. 413; 17 AI. L. J. 384; 
2 M. L. T. 865; Zemindar of Karvetinagar v. Ti ustes of 
Tirumalai Tirupati eto; Devastanam, 2 Ind. Cas. 18; 
32 M. 420; at p. 442, 19 M. L. J 40, Moti Lal v. 
Karrabuldin, 25 O. 179%; (P. 0.) 24 L A. 170, 1 0. W. 
N. 680; Marugarya Mudaliar y. Ayyadora: Mudaliar, 

9 Ind. Oas. 286; O M L. T. 06, referred to. 


Second appeal against the decree of the 
District Oourt of Vizagapatam, in Appeal 
Suit No. 478 of 1911, preferred against 
that of the Court of the District Munsif 


of Vixayanagaram in Original Suit No. 553 
of 1910. 


JUDGMENT.—A money decree was ob- 
tained against the undivided brother of the 
first defendant in the suit, and in execution 
that brether’s share was attached on the 
26th of Decdmber 1908. The judgment- 
debtor died on the 2nd January 1909, and 
the defendant, who was his co-parcener, 
was brought on the record as his represen- 
tative. Sale was ordered on the 7th April 
1909, and the plaintiff purchased the judg- 
ment-debtor’s interest in the property. The 
plaintiff now sues for possession. The lower 
Courts have dismissed the suit on tho 
ground that,as the judgment-debtor, who 
was an undivided oo-parcener, died before 
the order for sale was made, his interest 
survived to the defendant and was not 
available to the plaintiff for sale. In our 
opinion the question is concluded by sautho- 
rity. In Baur Krishna Rau v. Lakshmana 
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Shanbhogue, (1) the question was fully dis- 
cussed, and following a judgment of the 
Privy Council reported as Suraj Bunsi Koer 
v. Sheo Persad Singh, (2) the learned -Judges 
held that, where an interest of the judg- 
ment-debtor, & co-parcener, had by an attach- 
ment been brought under the control of 
the Court for the purpose of executing the 
decree, such attachment precludes the 
accrual of title by survivorship in the event 
of the death of the judgment-debtor before 
an order for sale ia made. In the case 
before the Privy Oouncil it ig true that not 
only was there an attachment but algo an 
order to carry out the sale before the death 
of the co-parcener. But in the course of 
their judgment, the Jndicial Committee 
expressed their dissent froma judgment of 
the North-West Provinces High Court in 
which it was held that, while the co-parcener 
had died after his interest in the property 
was attached but before an order‘for sale 
yas made, there remained no interest in the 
judgment-debtor which could be brought to 
sale. The decision in Lakshmana Atyar v. 
Srinivasa Atyar (8) laya down the same 
principle. The lower Courts refer to certain 
later decisions which, it is said, upheld the 
contrary view. In Sankeralinga Reddi vy. 
Kandasami Tevan (4) the decision in Batlur 
Krishna Rau v. Lakshmana Shanbhogus (1) 
was not dissented from, but it waa expressly 
pointed ont that under that decision the’ 
attachment has the effect of preventing the- 
property passing by survivorship, and the 
fact that the attaching creditor does not, 
by attachment, create such a charge on the 
property asto acquire priority over other 
creditors coming in, is inno way opposed to 
this view. This also is what was decided 
in Zemindar of Karvetinagar v. Trustes of 
Tirumalat, Tirupati, etc., Devastanam (5) 
wherein it was held that no charge was 
created by the attachment in favour of the 
creditor as against a subsequent creditor. 
There is no doubt an observation in Zemin- 
dar of Karvetinagar v. Trustes of Terumalas, 
Tirupati ete., Devastanah (5) that ihe deci- 
sion in Batlur Krishna Rau v. Lakshmana 
Shanbhogue (1) is opposed to this view. But 


. A, 88, 60.148 (P, O.) 40,1. B, 226 4 
_ 1; 8 Suth P.O.J. 589.2 Shome's L. B. 242.. 


3 L.. 
6 80 M. 413, 17 M. L. J. 384 2 M. L. T. 865. 
18; 82 M, 420 at p. 442 19 MLS. 401. 
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whether that is 80 or not, no dissent was 
expressed from the decision to the effect that 
the attachment precludes the accrual of 
title by survivorship. The observation of 
their Lordships of the Privy Council in 
Moti Lal v. Karrabuldin (6), relied upon 
in Zemindar of Karvetinagar v. Frustes of 
Térumalas, Tirupati, etc, Devastanam (5), 
has no reference to this question. That 
such. is -the effect of this decision seems to 
be borne out by the judgment in Murugatya 
'Mudaliar v. dAyyadurad Mudaliar (7) in 
which the learned Judges say that the case 
of Zemindar of Karvetinagar v. Trustee of 
Tirumalat, Tirupati, etc., Devastanem (5) had 
reference to the question whether in the 
circumstances of that case, the judgment- 
oreditora who had obtained orders of 
attachment were in a stronger position than 
those who had not obtained such orders. 
The question before us is, therefore, con- 
cluded by the decision in Baslur Ks ishna Rau 
v. Lakshmana Shanbhogue'(1). We, thore- 
fore, reverse the decrees of the Courts below. 
Before finally disposing of the case, we 
direct the lower Appellate Oourt to return a 
finding on the lst issne. The parties may 
adduce fresh evidence. - . 


In compliance with the above order the 

District Judge of Vixagapatam submitted the 
following 

` FEINDING.—The appeal has heen re- 
manded by the, High Oourt for a finding 

‘upon the issue “whether the plaintiff is a 
benamidar for Akula Bangeriah and cannot 
maintain this suit P” 

2. The onus of proving the issue lies 
upon the defendant who set up the plea. 
He has examined two witnesses, vis, him- 
self and another. Defendant as D. W. No. 
1 says that on the 3rd day of the auction, 
when the Amin told Bangariah that he 
would stop the auction. Bangariah sent for 
T. Ramamurthi (the present plaintiff) and 
others and got them to bid, that Ramamurthi 
‘bid up to Ra: 80 and that Bangariah after- 
‘wards paid that amount openly to Rams- 
murthi to deposit in Court. D. W. No.1 
says Bangariah and Ramnamurthi Lave joint 
trade ina shop and joint contracts. D. W. 
No.2 Y. Sanyasiraju says he was at Court 
‘on the day of auction on some businesa of 


Wa We; (P. 0) 247 A. 21,1 0. W. N. o. 
7). 9. Ind. Osa, 286; 8 M, L. T. 96... - 
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his own unconnected with the auction and 
that he watched the-auction from 4 to 6 P.N., 
though he hed no interest in it and 
did not bid. D. W.. No. 2 issaid by the 
defendant to have witnessed the payment 
by Bangariah to Ramamuourthi. In chiet- 
examination he says the real purchaser was 
Bangariah who paid the money for Rama- 
murthi, but in cross-examination he says he 
understood Ramamurthi was bidding for 
Bangariah as they came to anction together. 
D. W. No. 2 was a very unsatisfactory and - 
prevaricating witness. Though in examina- 
tion-in-chief he said he was getting Rs. 400 
a year from land he admitted in cross- 
examination that his house is about to be 
sold under a decree. I reject hia evidence 
as untrustworthy. J 

8. The only witness examined by the 
plaintiff is Akula Bangariah himself. He 
deposes that he has no joint business of 
contracta with the p'aintiff Ramamaurthi. 
He says that on the other hand since the 
sale there have been suits between him and 
Reamamurthi. Notwithstanding this <A 
Bangariah disclaims all interest in the sunib 
house and declares Ramamurthi bought it 
with bis own money and not on his (Ban- 
gariah’s) behalf. 

4. There are, therefore, only the uncor- 
roborated statements of the defendant as 
against the denial of A. Bangariah (against 
his own interest) that he has any interest 
in the suit house. In these circumstances 
I find that defendant hes failed to prove 
that the plaintiff T. Ramamurthi bought 
the suit house as benamedar for Akula Ban- 
gariah. Plaintiff - -can, therefore, maintain 
the suit. 

This second appeal coming on for final 
hearing this day, after the retum of the 
above finding, the Court delivered the 
following 

JUDGMENT:—We accept the. finding. 
set aside the decrees of both the lower Appel- 
late Court’ and the Court of first instance, 
and direct 8 preliminary decree for partition 
to be ‘passed. The plaintiff will get half 
his costs throughout from the defendant. : 

Decrees eet aside. | 
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ADMINISTRATOR-GWNRRAL OF BENGAL V. LALA DAS. - 5 7 


PUNJAB CHIEF COURT’ 

Fest Orvi, Appwan No..1843 or 1911. 
March 14, 1914. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Chevis. 

Tor ADMINISTRATOR-GENERAL or 
BENGQGAL—PLAINTIFTF—ÅPPELLANT 
cereus 
LALA DAS AND ANOTHER—DEFENDANTE— 


ILa sPONDAN rs. 

Mortgage—Reduction in reduced clan, when not 
allowsd—Poiwer of Court. 

Where after making all possible reductions vlaimed 
by defendant the real amount due to plaintif largely 
exceeds the sum for which he suos and even the net 
amount due, excluding the interest payable thereon, 
exceeds the reduced claim, no further deduction can 
be legally made therefrom. 


- First appeal from the decree of the District 
Judge, Ambala, dated 24th August, 1911, 
decresing in plaintiffs favour possession of 
the Piggery situate at Ambala Cantonment 
without any power to sell or mortgage until 
Ba. 3,375 are realized out of ite income and 
that of the Hampshire House. 


Messrs. Vaughan and Nihal Ohand Mehra, 
for the Appellant. 


Mr. Dhanraj Shah, for the Respondents. 


- JUDGMENT.—The facts of this case are 
as follows: On 80th March 1891, the brothers 
Hydes sold to Lieutenant Harris for 
Re. 22,000 the estates at Ambala Oanton- 
ment known as the Hampshire House and 
the Piggery with the live stock and plant. 
Rupees 100 was paid in cash and as regards 
the balance it was agreed thatit should remain 
as mortgage in favour of the vendor on the 
property and should be paid off with interest 
by yearly instalments of Rs. 4,380, the 
penalty for failure to pay three consecutive 
instalments being that the vendors should 
have the right to take possession of the 
property and to hold the same until they 
had realized their money with interest. 


Lieutenant Harris failed to pay up the 
instalments and on 14th September, 1896, 
he and the Hyde brothers and Lala Das and 
Kanha Mal executed a document by which 
it was agreed that Lala Daa and Kanha 
Mal should pay the Hydos Rs. 8,000 a 
year for the next three years and that the 
Hydes should not take possession of the 
Piggery for*three years except in -case of 
default. 


Later on in September, 1899, Lieutenant 
Harris made over the whole astate to the 
Hydes who havo ever since been in posses- 
sion of the Hampshire House, but Lala Das 
started proceedings under section 145, 
Criminal Procedure Code, and got possession 
of the Piggary. 

The present suit is bronght by the 
Administrator-General of Bengal who is 
Administrator of the state of the late 
Wager Lawrence Hyde and holds a power 
of Attorney from William John Hyde. 
The defendants are Lala Das and Badlo, sons 
of Jhagru. 

The plaiutiff alleges that the debt due 
now amounts with interest to Ra. 30,133-18-6, 
but relinquishing Rs. 25,028-13-6 he claims 
Rs. 5,100 and costs and interest at 6 per 
cent. per annum to date of payment and 
claims a money decree or in the alternative 
possession of the Piggery with permission 
to realise the money by sale of the property. 

The District Judge has deducted from 
the claim Ra. 1,725 as income realized from 
the Hampshire House and has given the 
plaintiff a decree for possession of the 
Piggery without power to sell or mortgage 
until Rs. 3,375 are realized from its income 
and that of Hampshire House. Proportionate 
costs are also awarded with interest on 
auch costa at Re. 6 per cent. per annum from 
the date of institution of snit till date of 
payment. 

The defendants have not appealed, the 
plaintiff appealed. The first ground of 
appeal is that the District Judge should 
not bave deducted anything from the profits 
onthe Hampshire House as that house is 
now owned by and in possession of the 
plaintiff. Counsel urges that plaintiff has 
been in adverse possession of Hampshire 
House forover 12 years, this may be sọ 
but both the House and the Piggery are 
jointly the subject of sale which is the 
basis of this claim and we fail to see how 
the plaintiff can claim to get the Hamp- 
shire House out of the’case and to throw 
the burden of his claim solely on the Piggery, 
At the same time seeing the large amount 
to which interest has now swelled the 
debt, it is clear that. the real claim even 
after making all deductions on account of 
profits of the House largely exceeds the 
sum of Rs. 5,100 which is all that plaint- 
iff claims E this suit, and when the net 
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amount due exceeds the reduced claim we 
do not think that any further deductions 
can be made from the reduced claim. We 
think, therefore, that the sum fixed by the 
decree should be Rs. 5,100 and not Rs. 3,375. 

Ground 3 we are unable to understand and 

_Counsel has not succeeded in making it 

intelligible to us. If Hampshire House is, 
as is alleged, owned by the plaintiff, how 
can the plaintiff speak of maintaining the 
balance of his claim against the House? 
How cana man maintain a claim against 
his property? What is meant perhaps is 
that so much of the claim is relinquished 
in consideration of the House having become 
the plaintiff's property and the rest of the 
claim is made a burden solely on ths 
Piggery. 

In fact so far as we can understand 
Grounds 3, 4and 5 are all attempts to show 
thet Hampshire House should be kept 
entirely out of sight in coming to a 
decision in tho case. As we have already 
noted we do not see how this can be dons 
so far asthe question of profits realized 
from Hampshire House is concerned, 
although-such profits already realized may, 
in our opinion, be set up against the 
surrendered portion of the claim. No 
doubt itis the Piggery which is that part 
of the estate with regard to which the 
plaintiff seeks a decree, and so it may be 
regarded as the subject of the suit, but as 
already pointed out by us both Piggery 
and House are the subjèct of the sale 
which forms the basis of this suit. 

The appeal isso far accepted as to make 
the decree one for posseasion of the Piggery 
without power to sell or mortgage until 
Ra. 5,100 are realized out of ite income 
und that of Hampshire House and it is 
further ordered that the defendants do pay 
full costs inthe lower Court with interest at 
Re. 6 percent. per annum from date of 
institution of suit till date of payment. 

The eppeal has only succeeded in part and 
we leave the parties to bear their own costs 


in this Court. 
Appeal partly accepted. 
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CALCUTTA HIGH COURT. 
Sscoxp Cry Appgat No. 1169 or 1911. 
May 26, 1914. 
Preseni:_—Justice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Beachcroft. 
DENO NATH GHOSH AND ANOTHEBR-—- 
PLatwriers—APPELLANTS 
tersus 
HRISHIKESH PAL AND OTHERS—- 


DEYANDANTH—— RESPONDANTS. 

Hinda Lav—Alienation— Widow—Legal nonan y— 
Pilgrimage to QGaya—Feast to Brohrmirne—-Recsonable 
sapendsture 

The expenses incurred by a widow for a pilgrimage 
to Gaya, and for the performance of sradh of her hus- 
bend, are legitimate expenses for which she can 
alienate her husband's property. 

The feast to the Brahmins after the performance 
of the sradh ceremony at Goya is also an essential 
incident which justifies reasonable expenditure 


Appeals from the decrees of the District 
Judge of Zillah Birbhum, dated March 20th, 
1911, modifying those of the Munsif of 
Duhrajpur, dated December 21st, 1909. 


Babu Khet-a Mohan Sen, for the Appel- 
lante, 

Babu Bankim Ohandra Mukerjes, 
Respondents. 


JUDGMENT.—This is an appeal by the 
plaintiffs ina guit for a declaration that an 
alienation of part of the estate of their 
maternal uncle by their maternal sunt is 
without legal necessity and will not bind them 
when the estate falls into their hands as 
reversionary heirs. Iswar Chandra Pal, the 
admitted owner of the property, died in 
1896 and left a childless widow, Telumoni, 
who is the second defendant in this litiga- 
tion. The reversionary heirs of Iswar 
Chandra Pal are the present plaintiffs who 
are the sons of his sister. In 1908, the 
widow made a pilgrimage to Gaya to per- 
form the sradh ceremony of her husband, and 
on return home gave a -feast to, Brahmins, 
For this purposo, she had to raise money, 
as her husban! had left only 29 bigkas of 
rent-paying land, the income of which was 
just sufficient to enable her to maintain her- 
self, tocarry on the worship of a family 
idol and io pay tho dues of the superior 
landlord. On the 2nd April 1909 she sold 
9 tighas of land to her brother’s son, the 
first defendant in this suit, for Rs, 500 on 
the allegation that money was needed to 
meet the expenses of the Gaya sradh and 
feast and also to pay the rent which had 


for the 
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fallen into arrears on account of bad years. 
This ia the sale now impeached by the 
plaintiffs. The Courts below have concour- 
rently found that the conveyance represented 
a real transaction and that the purchaser paid 
the consideration in full. No question also 
ariaes as io the value of the property, 
because the purchaser paid Rs. 500 
while the market value is stated in the 
plaint to be Re. 299. The Court of first 
instance, however, held that the expenses of 
the feast following the sradh at Gaya did 
not constitute legal necessity such as could 
justify an alienation by the widow, and in 
this view decreed the suit. Upon appeal by 
the purchaser-defendant, the District Judge 
has reversed thia decision. He has held 
that the expenses of the feast, -which 
amounted to Re. 200, constituted a legal 
necessity, that the sum spent was not un- 
reasonable or excessive, but that the exist- 
ence of arrears of rent had not been proved. 
The District Judge has accordingly modified 
the decree of the primary Court, and has 
given the plaintiffs a declaration that if they 
survive their maternal aunt and succeed to 
the estate of their maternal uncle as rever- 
sionary heirs, they will be entitled to recover 
the disputed property on payment of Ra. 200 
to the purchaser. The plaintiffs have 
appealed to this Court and have contended 
that the unconditional decree of the original 
Court should be restored inasmuch as the 
expenses of the feast following the sradh 
at Gaya did not constitute legal necessity 
justifying alienation. In support of thia 
view, reliance has been placed on a dictum 
in Makhan Lal v. Gayan Singh (1) to the 
effect that a feast given on the return of 
a pilgrim cannot be said to be so intimately 
connected with the pilgrimage as to justify 
its allowance as money expended for legal 
necessity. In our opinion, the view taken 
by the District Judge in the Uourt below is 
correct. 


Às regards the case of Makhan Lal vy. 
Gayan Singh (I) it does not appear that 
the pilgrimage had been undertaken for 
the performance of the sradh of the deceased 
owner, and it is well settled that a pilgrimage 
made for the widow’s own spiritual benefit is 
not a necessary purpose [Hur Mohun 


(1) 9 Ind, Cas, 100, 33 A. 25% 8 A. L. J. 18. 
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Auditkara yv. Axluk Monse (2), Rama v. 
Ranga (3), Shambhu vy. Shankar Das 
(4)]. The learned Judges further stated 
that no authority had been cited to show that 
a feast given on returnfrom pilgrimage might 
be regarded as an integral element in the 
performance of the sradk. This ciroum- 
stance takes away from the value of the 
opinion expressed, to which we would other- 
“wisa be disposed to attach considerable 
weight. It is well settled that the expenses 
incurred bya widow for a Pilgrimage to 
Gays and for the performance of sradh of 
her husband are legitimate expenses for 
which she can alienate hor husband’s pro- 
“perty : Mahomed Ashruf v. Brijessures (5), 
Muttesram Kowar v. Qopaul Sahoo(6), Ohowdhry 
Junmejoy Mullick v. Rassmoyee (7), Rukhma 
v. Kumanrao(8). As was observed by Chanda- 
varkar, J, in Ganpat v. Tulsiram (9) 
the question in this class of cases is whether 
the pilgrimage was for the spiritual benefit 
of the husband of the widow, undertaken in 
the performance of her duty to his soul, and 
whether the oxpenses. incurred are reagon- 
able and were made honestly, having regard 
to the estate, the status of the family and 
other considerations whioh it is customary 
for Hindus to take into account in accordance 
with their religious beliefs and usages, A 
widow must be allowed g. rpasonable latitude 
in the exercise of her Pavers, provided she 
does not act unfairly to the reversionary 
heirs. The only question is, whether the 
feast tothe Brahmins, after the performance 
of the sradh ceremony at Gays, is an 
essential incident which justifies reasonable 
expenditure. The question must be answered 
in the affirmative. In the Sredhatattwa of 
Raghunandan, he quotes a passage from the 
Brahmapurana: 


+ ? + * * * + + 
* + + # + + * * 


in which it is laid down that on return 
from- pilgrimage, as .before one starts on 
pilgrimage, the gods, the ancestors, and 
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DENO NATH GHOSH V. HRISHIKESH PAT 
the Brahmina must be worshiped. Another 


passage: 

+» * * * * + * + 

* . * t + * + * 

e * * * + * + 

iy quoted from the Kurms Purana, ex- 


tracted by Halagwdha, that on return from 
pilgrimage as at the commencement thereof 
_}reddhs Sraddha must be performed ac- 
companied by Hom with a large quantity 
of clarified butter. (For a description of the 
rules for the performance of this sradh, 
reference may be made to Sarbadbikari on 
tnheritance page 88). This necessarily im- 
plies that the Brahmins have to be fed., 
To the same effect is a passage in the 
Aditya Puran, quoted by Hemadri. 


* a *. > 2 * * * 
a . * æ + * * * 
A + * + * + + „a 
in this Sraddhe Khanda (Asiatic Sooiety’s 
Edition, page 1581), and a similar 


view is expounded in the Yogini Tantra 
(pages 206-209). The.texta are also collect- 
ed in the Treatiseon Gaya Sradha, called 
Gaya Sraddhadi Paddhati, by Professar Tara 
Nath ‘Tarkabachospati of the Calcutte 
Sanskrit College, in the concluding portion 
of which it ia pointed out that on return 
from pilgrimage from Gaya, sradh ceremony 
must be performed and the Brahmins fed 
and small presenta given to them for the 
full realisation of the spiritual benefit re- 
sulting from the pilgrimage. We hold accord- 
ingly that the feast which is given to 
Brahmins according to well established 
custom on return from Gays after perform- 
ance of the sradh. there, must be deemed 
an essential part of the ceremony and the 
widow is entitled to spend a reasonable 
amount on that account. We observe that 
in Mudtecram Kowar v. Gopaul Sahoo (6) 8 sum 
of Re. 18,00 was considered not unroason- 
able, while in Rukma v. Kamanrao (8) Rg. 500 
. was deemed reasonable. In the case before us, 
the District Judge has held that the sum of 
Rs. 200 which was spent was not excessive, 
and we see no reason to differ from him on 
this point. The District Judge has con- 
sequently rightly held that the reversionera 
cannot claim to set aside the alienation ex- 
cept on re-payment.of this. sum to the pur- 
chaser [Deputy Oommisstonsr af Kheri y. 
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Khanjan- Singh (10) Hurt Kissen v. Bajrang 
Bahas (11)]. i 

We may add that we are not in a position 
to consider the form of the decree, as no 
cross-appeal has been preferred by the pur- 
chaser-defondant. But there isa divergence 
of judicial opinion ypon the question, 
whether in the event ofa sale bya widow, 
partly for necessity and partly without 
necessity, a declaratory.suit can be maintain- 
ed by areyersioner who does not offer in 
the plaint to re-imburse the purchaser to the 
extent that the sale was for necessity. The 
cases of Phool Ohund v. Raghoobuns (12), 
Sugesram v. Juddobuns (13) Mudtesram Kær 
vy. Gopaul Saho: (8), Gobind Singh v. Baldeo 
Singh (14), Singam v. Draupadi (15) Sub- 
ramanya v. Pennusams (16) and Gours v. Tiru- 
maya (17) maintained the view that the suit 
for a declaratory decree should fail if offer of 
re-imbursement has not been made in the 
plaint. Butthe cases of Garitipah Paparayuduv.. 
Garikipahi Rattamma (18) and Vethe v. Mendri 
(19) support the view that the omission of the 
reversioner to offer equitable restitution to 
the purchaser does not disentitla him to 8 
decree. The view which has been taken by 
this Court in the cases mentioned is that inas- 
much as the grant of relief by way of a decla- 
ratory decree is in the discretion of the Court, 
where a plaintiff seeks an unqualified de- 
claration which, upon the facta proved, can- 
not be granted to him, and does not offer 
in his plaint to make restitution to the de- 
fendant, the Oourt may very well refuse to, 
assist him by grant of declaration which 
he has not sought. 

The result is that as the appeal of the 
reversioners fails, the decree of the District 
Judge will stand affirmed with costs. 


“ — Appeal dismissed. 
` (10) 34L A. 72, 29 A. 381 (P. O.); 5 O. L. J. 344s 
110. W. N.474 4 A. L. J. 282; 2 W L. T. 14 17 WL 
L. J, 288; 9 Bom E. 591; 10 O O. 117. - 7 
(11) 1 Oas. 484, 9 O. L. J. 458 180. W.N. 


W. N. (1908) 57. . 
AL L. T. 251; 18 M, L, J 11. 
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IQBAL NARAIN t. SURAJ NARAIN, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Rant APPRAL No. 117 or 1912. < 
Febrnary I8, 1912. 
Present:—Mr. Lindsay, J. O. 
Pand IQBAL NARAIN— DHEENDANT—- 
APPELLANT 


versus 
Pandé SURAJ NARATN—Prarstire— 
RESPONDENT. 

Otel Procedure Coda (Act T of 1906), s. B5—Coste 
awarded by Court, when can be questioned in appoal— 
Collection charges, reaeonable allowance for—Haq 
lamberdari, quite trdependsat of right as to costs of 
collection. 


The awarding of costs being entirely in the dis- 
cretion of the Court, such discretion should not be 
interfered with in appeal unless it can be made out 
that the Court has utterly failed to exercise its dis 
cretion or has acted man arbitrary and unjudicial 
manner. 

Ten per cent. is a reasonable allowance to the 

for costs of collection. į 

eke a L ba es way of hag 
lambardari is allowed to the lambarda: in connection 
with the es he hag to undertake in oon- 
nection with the payment of land revenueand is a 
matter entirely independent of the charges for ool- 
lecting the village rent, 

Appeal against on order of the Deputy Qom- 
’ missioner, Lucknow, dated 29th November 
1912. 

Babu Jiban Krishna Banarji, for the Appel- 
. lant, 


Babu Ram Chandra, for the Respondent. 


JUDGMENT.—These are first rentappeals 
between the same parties arising out of suita 
for profits between the parties which were 
tied in the Court of the Deputy Com- 
missioner of Lucknow. Various pleas are set 
out in the grounds contained in the memo- 
randum of appeals, but the learned Counsel who 
has appeared here on behalf of the defendant- 
appellant has only chosen to press one of them, 
namely, ground No. 4 which relates to a ques- 
tion of costs. According to the argument 
put forwad on behalf of the appellant here, 
the plaintif should not have been allowed any 
cosis in the Court below, and in support of this 
argument a reference is made to correspond- 
ence which is on the record from which it is 
claimed to be apparent that the defendant 
was st all times ready to meet the plaintiff 
out of Court to give him a full account of the 
profits which had been received by him. The 
defendant is lambardar of the various villages 
in which the parties are co-sharers. On the 
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other hand it is claimed for the respondent 
that these letters do not make ont any saft 
cient cause for holding that the plaintiff was 
disentitled to his costs and several croga- 
objections have been filed by the respondent 
in each case in answer to the grounds put 
forward in each case on behalf of the appel- 
lant. After perusing the correspondence to 
which my attention has been drawn by the 
learned Pleader for the appellant and after 
hearing the arguments on both sides, I have 
come to the conclusion that these sppeals 
should be dismissed. Under the provisions 
of section 85 of the Oode of Civil Procedure 
the costs of an incident to all sunita are in the 
discretion of the Court and the Court has full 
power to determine by whom or out of what 
property and to what extent such costs are to 
be paid. It has been held in more than one 
case that a Court in appeal should not 
interfere with this discretion of the Court of 
first instance in awardig costa between the 
parties to suits unless it can be made ont that 
the Court has utterly failed to exercise ita 
discretion or has acted in an arbitrary and. 
unjudicial manner. It would, I think, be 
impossible after reading the judgment of the 
lower Oourt in this case to hold that the 
Deputy Commissioner did not take into con- 
sideration all the facta which were put before 
him in connection with the correspondence 
which has passed between the parties out of 
Court. He refers in his jndgment to the 
various letters which the parties exchanged 
and after giving due consideration to all the 
circumstances he came to the conclusion that 
the only obstacle to q settlement ont of Court 
was the irreconcilable:attitude taken up by both 
parties as to the form in which money should 
be tendered by the defendant to the plaintiff, 
The Deputy Commissioner goes on to remark 
that both parties had some right on their side 
and both were partly to blame. He also adds 
that it is quite obvious that they could have 
arrived at a satisfactory compromise had 
either of them been reasonable. This being 
the state of affairs I can gee no occasion why 
I should interfere with the order as to coats 
passed by the learned Deputy Commissionar. 
It is quite obvious to me that he has given 
the case careful consideration and has exercised 
his discretion in the matter. So far then as 
these appeals are ‘concerned they must be 
dismissed with costs. 

There remain to be noticed certain cross- 


874. 
ABDUL AHAD ©, MAHTAB BIBI. 


„objections which ‘have been urged here on 
behalf of the plaintiff-respondent. He too has 
an objection on the question of costa, his claim 
being that he was entitled to get full costa 
from the defendant-appellant. For thereasons 


already stated I consider this claim to be quite “ 


untenable. Another point which is urged by 
way of cross-objection is that the Court below 
was in error in allowing the defendant 10 per 
cent. onaccountof costa ofcollection. I can see 
uo reason for differing from the Court below 
.on this question. Ten per cent. is generally 
recognised as a reasonable amount for col- 
lection chargesands perceniage to this extent 
is often allowed even in cases wherethedefend- 
iant has been a trespasser. I may also observe 
that the question of the defendant’s right to 


hag lambardari has got nothing whatever to . 


do with this question of costs of collection. 
The 5 per cent. which is allowed by way of 
hag lambardari is allowed to the lambardar in 
connection with the responsibilties he has to 
undertake in connection with the payment of 
land reyenueand is a matter entirely independ- 
ent of the charges for collecting the village 
rents. The croas-objections, therefore, are also 
dismissed with costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Swoonp Orv, Appaat No. 1284 or 1918, 
June 8, 1914. 

Present:—Sir Henry Richards, Kr., 
Ohief Justice, and Mr. Justice Tudball. 
ABDUL AHAD AND OTHEBS— PLAINTIFP8— 

` APPELLANTS 
DOTEUS 
MAHTAB BIBI AND ornars—Dxranpants— 
RESPONDENTS. 
. Mortgage by condihional sale—Interest post deem. 

A. conditional m: ge deed was executed for a 
term of five years. The deed provided that the 
usufruct sho go against the interest gave to the 
extent of Rs. 10 per annum which the mortgagor 
or a to pay to ae mortgagee: 

was Ee to get Ba. 10 
hee ia gente of five years but up to the 
peyment. 


Sa Da Raja Narindar Bahadur, 19 A. 89; 
23,1 A. 188; 1 O. W. N. 52, (P. 0.) followed. 
Balwant Bagh v. Sayon Bregh, a Oas. 259; 25 

4. 584 11 A. L. J. 829, referred 


aot on 
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Second appeal from the decision of the 
District Judge of Ghazipur, dated the 12th 
of August, 1913. 

Mr. Rahmatullah, for the Appellant. 

Mr. Muhammad "Ishaq, for the Respondènt 

JUDGMENT.—This appeal arises ont of a 
suit for foreclosure. The mortgage was 
dated the 4th of December 1874 and wasa 
mortgage by way of a conditional sale. The 
Conrt of first instance gave the plaintiff a 
decree and after a remand from this High 
Court the lower Appellate Court confirmed 
the decree of the Court of first instance. 
The appeal is by the plaintiffs who com- 
plained that the Court below in making 
its decree for foreclosure ought to have 
allowed the plaintiffa interest up to the date 
fixed for payment. The mortgage was for 
aterm of five years. It provided that the 
usufruct should go against the interest save 
to the extent of Rs. 10 per annum. The 
mortgagor covenanted to pay this Ra. 10 
per annum, that if default was made in paying 
the sum the property might be at once fore- 
closed, and further that until the principal 
and interest were re-paid he would not 
hypothecate or transfer the property. The 
Court below has made a decree in favour of 
the plaintiffs providing that the amount due 
to the plaintiffa was tbe original principal 
amount plus the sum of Rs. 10 per annum for 
the period of five years, and that if the 
defendanta did not pay that amount into 
Court on or before the day mentioned in the 
decree, tley should be absolutely debarred 
from all rights to redeem the mortgaged 
property. The appellants contend that they 
were entitled not only to Re. 10 per annum 
for the five years (the period of the mort- 
gage) but that they are also entitled to 
Rs. 10 a year tothe time of payment, and 
that if the whole sum is not paid the defend- 
ants should be debarred from all rights to 
redeem. 

On behalf ofthe appellants the case of 
Mathura Das v. Raja Narindar Bahadur (1) is 
stronglyrelied upon. Thatwasacase of a simple 
mortgage. It contained a covenant which 
is very much the same as the covenant in the 
mortgage inthe present case. There Lordships 
of the Privy Councilaftersetting forth theterma 
of the mortgage held - that the mortgagees 
were entitled to interest after the stipulated 


period and reversed the deny of thir High 
mea) 19 A. 90; 28 L A. 133; 1 0. W. N, 58 (P. 0). 
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Court which had held the other way. We 
find it impossible to distinguish the present 
case from the case just cited. The only 
distinction suggested is that the present case 
isa mortgage by way of a conditional sale, 
while the case before their Lordships was a 
case of a simple mortgage. We do not think 
that any distinction in principle can be drawn 
on this ground. The consirnotion of the 
contract ought to be the same, the langnage 
‘is practically the same, and in the present 
caso there wasa covenant to pay the Ra. 10 
a year over and above the usufroct of the 
property. 

On behalf of the respondent the case of 
Balwant Singh v. Gayan Singh (2) has been 
‘relied upon. That like the, present case was 
the case of a mortgage by conditional sale, 
but it will be seen that the terms of the mort- 
gage were quite different from the terms 
of the mortgage in the present case. The 
provisions so much relied upon by their 
Lordships of the Privy Council were quite 
absent. The case accordingly is no authority 
‘in the present case. 

We must allow the appeal, modify the 
decree of the Court below by providing that 
the sum declared to be due to the plaintiffs 
on account of principal, interest and costa 
shall be Rs. 550 on the 4th of December 
‘1914 to which date we extend the 
time for payment into Court by the defen- 
dants. The appellants must have their 
costs including in this Court fees on the 
higher scalo. 

Appeal allowed, 

(2) 21 Ind. Oas. 258; 35 A. 5845 11 A. L. J. 820. 


CALCUTTA HIGH COURT. 
APPEAL FROM Osper No. 584 or 1918. 
April 7, 1914. 
Present:—Myr. Justice Stephen and 
Mr. Justico Mullick. 
LOKENARAIN MAHTO asp OTHERS— 
PLAINTIFFS —-ÅPPRLLARTS 


DOTEN 
JEO LAL MAHTO axp OTHERS —- 
Darexpants—HasPORDANTS. 
© Estoppel by conduct. 
Senn sali for partition was decreed by the 
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High Court determining the respective shares of the 
parties. 


Defendant then preferred an appeal to the 
Privy Coundil. Pending this appeal the pertios 
entered Into an ekrarmama by which apaertition in fact 
was effected by metes and bounds. The plaintiff shi 
tho matter to have been finally settled amongst the 
parties, did not appear in the Pri Council sppeal, 
which the defendant prosecuted and which was finally 
dismissed leaving ihi decision of the Court in 
full effect. The defendant now applied to the Sub- 
Judge’s Court to have the skrarnama filed and an 
order was made to that effect, On appeal to High 
Oourt: 
Held, thai, having regard tö the ‘conduct of the 
he Privy Council appeal 


carried out, it not being his 
intention to do so at that time. 


Appeal against the order of Sub-Judge, 
8rd Court, Patna, dated Ist September 
1918. 


Babu Lachms Narain Singh, for the Appel- 
lant. 


Dr. Rash Behari Ghosh, Babus Mohendra 
Nath Roy. and Ohandra Sekhar Prasad 
Singh, for the Respondents. 


JUDGMENT.—This case arises as fol- 
lows:—The appellant before us who is the 
plaintiff was the plaintiff in a suit for parti- 
tion in 1902. That suit was at first dia 
but was decreed in appeal by the High 
Oourt which settled the shares of the parties 
in the usual way. An appeal was preferred to 
the Privy Oonncil by the defendants, the 
present respondents. Then the parties exe- 
cuted an -ekrarnama the effect of which was 
to anticipate the final decree that might be 
passed in the case by in fact partitioning the 
property by metes and bounds. The plaintiffs 
accordingly did notappear before the Privy 
Council thinking that the matter was at an 
end. The Privy Council subsequently dis- 
missed the appeal thereby leaving the deci- 
sion of this Court in full effect. The defend- 
antas subsequently applied to the Subordinate 

Judge tohave the ekrarzama recorded and 
that was accordingly done and his decision 
ia now before us under appeal. Having 
heard the arguments on both sides and the 
facta laid before us we are of opinion that 
the defendants have got no right to insist upon 
having tho terms | of the ekrarnama carried out 


owing to their’ conduct in prosecuting the 


appeal in the Privy Council which must be 
taken. as indicating an intention to go b 


678 


< INDIAN OASES. 


“ [1914 


JALDU VENKATA BUBBA BAO O. ASLATIO STEAM NAVIGATION O0. OF CALOUTTA, 


from the agreement arrived at by the 
®krarnama—a decision to whioh the plaintiffs 
are now entitled to hold them. The ciroum- 
stances under which the appeal was prosecuted 
before the Privy Council have not been very 
clearly laid before us; bnt we cannot suppose 
that the defendanta can have expected at 
that time to have the provisions of the 
ekrarnama carried out. 

Another objection to the order of the Sub- 
ordinate Judge is that he has notfound that 
the ekrarnama is @ settlement for the 
benefit of the infante concerned in the case. 


The order is also defective on ‘that point; bot- 


the point on which we decide the appeal is 
the prosecution of the appeal in the Privy 
Council after the ekrarnama had been 
executed. 

The result is that this appeal is allowed 
and the order of the lower Court is set 
aside. 

The appellante are entitled to their costa 
in this Court and siso in the -Gourt below. 
‘We assess the hearing fee in this appeal at 
five gold mohure. 

Asa result of this decision the pro- 
ceedings in the partition will be proceeded 
with in the ordinary course. 

The record will be sent down to the 
lower Court as early as itis convenient. 


Appeal allowed. 


MADRAS HIGH COURT. 
Oiva Revision Perron No. 568 or 1918. 
March 26, 1914. 
Present: —Mr. Justice Tyabji. 
JALDU VENKATA SUBBA RAO— 
PHTITIONSR 


VeTEUs 
ASIATIC STHAM NAVIGATION OOM- 
PANY or Kn ah ie ae 


ji Ajan Y. Bombay and Persia Blea Navigation 
Oo., 26 B. 582 at p. S70; 4 Bom. L. B. 447; Great 
Indian Peninsula Railway Company v. Raisett Chand- 
mali, 19 B. 168, followed. 

British India Steam Navigation Company Idd. v. 
Hajee Mahomed Meack and Oompany, 8 M. 107, 
Hassajs v. Nast India Railway Jompany, 5 H. 388; 6 Ind. 
Jur. 522, dissented from. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Principal District 
Munsif of Masulipatam in Second Civil Suit 
No. 1257 of 1912 dated 8th February 1913. 

Mr. P. Nagabushanam, for the Petitioner. 

. Mesara. Partridge, Hignett and Sell, Attor- 
neys, for the Respondent. 

JUDGMENT.— The question involved in 
this petition is whether Article 81 or Artiole 
49 of the Limitation Act applies. The 
learned Judge has proceeded on the basis 
that the former article spplies and accord. 
ingly has dismissed the suit as being barred 
by limitation. 

His decision is in accordance with the view 
taken in Hast Ajam v. and Persia 
Steam Navigation Oo. (1), and in Great Indian 
Peninsula Railway Company v. Ratsett Chand- 
mull (2). It is true that Farran, J., previous to 
the amendment of the Act was inclined to fol- 
low the decisions which had held that section 
115 applied. But this was not Farran, J.’s 
own opinion. He says “had the duestion. been 
res tntegra I should hawe felt much difficulty 
in concurring in that view’. Then he says: 

ving regard, however, to the onrrent of 
decisions in the other High Oonrts I feel 
constrained to say that the learned Judge 
below could not have decided differently 
upon this branch of the case, and I think’ 
that now it is rather the part of the legisla- 
ture to make its meaning more clear if ib 
has been misinterpreted, than for us to run 
counter to the suthorities in the other High 
Courts, upon the strength of which parties 
may have forborne to sue within the two 
years’ limit, even though we may not be 
convinced of the reasoning upon which these 
authorities are based. However, it is not 
necessary for me to express a final opinion 
upon this point, as I agree with the Ohief 
Justice on the other branch of the case.” 
Bayley, A.C.J., however was prepared to act 
on his own opinion that Article 30 applied, 
differing from the decisions holding that 
Article 115 applied. Inthe opinion of the 

eres 562 at p. 51O 4 Bom. TL. R. 447, 
19 B 168. 


Vol. XXIV] 


e 
AKRAM ALI 0. ANWAR ALI. 


Oocurt deciding Haji Ajam v. Bombay and 
Persia Steam Navigation Oo. ELY, the legisla- 
tive amendment to which Farren, J., refers 
has been made. E respectfully conour with 
the decisions in those cases. 

The doubt, therefore, as to the applicability 
of Article 115 ih sebab rest, and it was not 
argued before me, as is was in the lower 
Court, that that article applied.: Conse- 
quently the British India Steam. Navigation 
Oompany, Lid. v. Hajee Maliomed Bsaok and 
Oompany (4) and Hasaj v. Hast Indian 
Rathway Company (5), have not been cited 
to me by the learned Pleader for the appel- 
lant though the learned Judge below refers 
to them. 

The argument before me was that Article 
49-applied. Iş seems to me that Article 49 
cannot be applied to s case like this. Article 
49 refers to a wrongful detention of speciffo 
movable property. On the facts of this case 

-it im clear that what is complained of is non- 

delivery of goods by a carrier. It may be 
that if it had been proved that the property 
claimed was in the possession of the defend- 
ante either by gome acknowledgment on the 
pert of the defendants to that effect [ Of. Hags 
Ajam v. Bombay and Persia Steam Navigaty 
Oo. (1), first paragraph of the judgment, 
568, 569) | or otherwise, then Article 49 would 
be spplicable. In the absence of this being 
provet and ‘on the allegations and the 
evidence in this case, the terms of Article 31 
seem to me directly applicable. 

Fhe petition is dismissed with costs: 

f 8 M. 107. 

6 M. 868, & Ind. Jur, 522. 
Potition ddsmisasd. 


CALOUTTA HIGH COURT. 
Sacoup Orvin APPeaL No. 2889 or 1911. 
prit 22, }OT4. 

_ Bresent:—Mr. Justice D. Ohatterjee and 

- Mr. Fustico Chapman. 
AKRAM ALI—Paersorpan Daraxpast— 
APPELLANT 
DOT SUE 
ANWAR ALT amp OTHHRS——-PbAINTHUYS AND 


Pro-PDHrENDANTS— RHAPONDNNTZ. 
Bengal Tenanoy Aot (VII of 1885), s, 48—Under. 
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sakur kabuliat by, for producement—Naming money 
tnetead—uit for such value, whether a money 


a ia 48 of tie D Jenene ASt applies oily 
to casea in which the land held by the under-raiyat is 
oo-extensive with the land held by his raiyat landlord 
and not where it is, as in the present case, a very 
small fraction of the holdings of his raiyat landlord. 

Nim Chang Saha v. Joy Ohandra Nath, 15 Ind. Ces. 
256; 30 O. 880; 16 O. W. N. 857, followed. 

Where an under-raiyat delivers a kabuliaé stipu- 
lating for the payment of a produce rent and in case 
of its non-delivery stipulates that his landlord will 
be ablo to sue him for the firod money-value thereof. 
named in the, Babuliaé and it I+ acoordingiy sued for, 
it will be for the under-raiyat to prove that the 
amounts so sued for is contrary to section 48, Bengal 
Tenancy Act, provided it applies to his case. 


Appeal. against the decree of the-Sub- 
Judge of District Noakhali, dated 26th July 
1911, reversing that of the Munsif, first Court 
of Lakshipur, dated the Ist February 1911. 


Babu Ram Dayal Dey, for the Appellant. 
“Babu Akhay Kumar Banerjee, for the Res- 
pondent. 


JUDGMENT.—This appeal arises ont of 
ar guit for rent brought by the plaintiffs on 
the basis. of a kabuleat executed by the 
defendant. Pho kabukad is in respect of 
two kams and four gundas of land ont of 
Tands comprised in three holdings of which 
the particulars are given in the kabuliad 
By this kabuka the defendant agrees to 
deliver to the plaintiffs at their house a 
certain quantity of paddy per annum for the 
use of this land, and in case he does not do 
so the landlord would be entitled to recover 
the money-value of the paddy which waa 
settled by the terms of the kabwliat, The 
defendant having failed to deliver the paddy 
this suit was brought for recovery of the 
money-value of the produce rentiagreed upor 
in the kabuldaé. 

One of the pleas taken by the deferdant: 
was that according to section 48 af the 
Benga? Fenancy Act, he was not liable to pay 
more than 25 per cenb. in- excess of the rent. 
payable by ihe plaintiffa, who are ratyats, to 
their Inmdiords. The first Court’ gave effect 
to this plea and passed a modified decree 
in favour of the plaintiffs. Upon appeal by 
the plaintiffs the Subordinate Judge has 
decreed the suit of the plaintiffs holding that 
the case is not governed by section 48 of 
the Bengal Tenancy Act, and, secondly, that 
on the materials in the record it is 
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impossible to distribute the rent payable by 


the plaintiffs on the landa in suit. This 
judgment of the Subordinate Judge is 
attacked by the learned Yakil for the 
defendant on two grounds. The firs is 
that section 48 is properly applicable to 
this case as under the kabultai the land- 
lords could recover by a suit the money-value 
of the produce rent in case the produce 
rent was not delivered. There may be some 
substance in this argument of the appellant, 
for section 48 only provides that the land- 
lord of an under-ratyaét shall not be entitled to 
recover rentexceeding the rentetc., otc., that is 
to say, tp recover bya suit, under the terms 
of the kavuiat if the tenant does not 
deliver the produce rent, the only rent that 
could be recovered by a suit by the land- 
lord is the money rent. But this argument 
is not sufficient for upsetting the decrees 
of the lower Appellate Court, because on 
the materials in the record it is impossible 
to distribute the rent payable by the plaint- 
His on the land in snit...It is contended 
by the learned - Vakil for the appellant that 


the onus. of proving the rent’ payable by- 


the plaintiffs for the land in suit was “upon 
the plaintiffs. We think that that is not 
so. The law provides that the landlord 
shall not recover against -his tenant more 
than a certain percentage ‘in excess of the 
rent payable by him. If the-tenant plegds 
that the rent claimed is more than that 
proportion, it isfor the tenant to make 
out that it is so. - Besides this it has been 
held in the case of Nim Ohand Saha v. Joy 
Ohandra “Nath (1) that section 48 of 
the Bengal Tenancy Act applies only to 
oases in which the land held by the ratyat 
is co-extensive with the land held by 
the under-ratyat. In this case admittedly 
the land held by the under-ratyat is a 
very ‘small fraction of the holdings of 
his ratyaét landlords.: In this view of the 
case the appeal is dismissed with costa. 


Appeal dismissed. 
(1) 15 Ind. Oaa. 258; 80 O. 889, 16 O. W. N. 887. 
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PUNJAB CHIHF COURT. 
Sxzoonp Orvru Arrasar No. 20 or 1919. 
June 8, 1914. 

Presenit:—Mr. Justice Rattigan and ` 
Mr. Justice Shadi Lal. 
MUHAMMAD UMAR—Derexpant— 
APPRLLAKT 
VOTES 
NAWAB DIN 4ND OTHERS —PLAINTITIS AND. 
GHULAM NABI awp ornres—Durespants 
— RESPONDENTS, 

Declaratory suit—Mutation—Competent where soma 
tenants acknoledge plaintif, some dafondant— Ancestral 
property—Onus probandi—-Plsadiags—Plea not taken . 
1m lower Courte nor in grounds of appeal to Ohta 

Court, whether to be allowed at hearing. 

Where some of the land in dispute was in possoe- 
sion of the plaintiffs, and other portions of it were in 
possession of the to chee ea and some tenants 
acknowledged plaintiffs and some defendante, a mit 
for declaration that the mutation of the land effected 
in favour of defendants shall be null and void as 
against plaintiffs is maintainable. 

Ohianommal v. Varadorajulu, 15 M. 907; Abdul 


Ona. 710; 100 P. R. 1918; 7 P. L. R. 1014, 14 P. W. R 
1914, referred to 

The onus probandi af showing that certain property 
is ancestral Hes upon the person who asserta it. 

Atar Singh v. Thakar Singh, 6 Ind. Oas. 721; 42 P. 
B. 1910; 128 P. W. B. 1908 E. 0.); 12 0. W. N. ery 
85 O. 1046; 8 O. L. J, 350, 18 3L L. J. 87 85 G A. 
206, 4M. L. T. 207; 10 Bom. L. R. 790, followed. 

‘Where the defendants did not b and plead 
Muhammadan Law as contended in in the plaint, nor 
did they put forward this plea either in the Oourts 
below or in their grounds of a: to the Ohief 
Oourt, they were ruled to be too late ab the hearing 
of the further app to urge Muhammadan Law as a 
defenoe to the 

Second cel from the decree of tho 
Divisional, Judge, Amritear, dated the 
20th of October 1911, affirming that of 
the Subordinate Judge of Gurdaspnr, dated 
the 22nd of May 1911 and 13th of July 1911, 


decreeing claim. 
Mr. Nanak Ohand, for the Appellant. 


The Hon’ble Mr. Muhammad Sha,i, K. B., 
for the Respondents. 

JUDGMENT.—The facts of this case are 
folly stated in the judgments of the Courts 
below and it is unnecessary for us to 
repeat them. Three pointa have been urged 
in the appeal before us :— 

(1) It is contended that as the plaintiffs 
are not in possession of the whole of the 
land in suit, their claim for a there declara- 
tory decree cannot lie, This objection was 
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urged in the Courts below, but was over- 
ruled by the Divisional Judge on the ground 
that while some of the land was in possession 
of the plaintiffs, other portions of it were 
in possession of the defendants, and that 
Bome tenanta acknowledged plaintiffs and 
some defendants. In the circumstances he 
was of opinion that suit for a declaration 
was maintainable. We agree with the 
Divisional Judge and there is ample suthority 
in support of this view [see Chinnammal v. 
Varadarajuluj (1) Abdul Karim v. Sahib 
Jan (2) and Lachhmi Bat v. Hondi Bat (3)). 

It is argued that the whole of the pro- 
perty which forms the subject-matter of 
Muhammad Bakhsh’s Will was ancestral 
and could not, therefore, be devised to the 
prejudice of the reversionary heirs Accord- 
ing to the recent ruling of their Lordships 
of the Privy Council [Atar Singh v. Thakar 
Singh (4)] the onus probands of showing that 
the property was ancestral lay upon the defen- 
dants who asserted that it was so. All, 
however, that they can point to is an agree- 
ment, dated the 24th July 1887. In our 
opinion, this agreement falls within the 
purview of section 17 of the Registration 
Act and is inadmissible in evidence, inss- 
much as it was not registered. But apart 
from that objection, the utmost that can be 
inferred from it is that Sazawar, the father 
of Muhammad Bakhsh, Wafadarand Ghulam 
Mohasy-ud-Din, gave a sum of money to his 
three sons and that by means of this money 
they purchased certain lands between them. 
This would not prove that the land in 
question was derived by them from their 
father and was, therefore, ancestral land 
sofar as defendants are soncerned. 


Mr. Nanak Chand’s third contention 
is that the alleged Will by Muhammad 
Bakhsh, dated the 20th October 1910, is 
not genuine. Upon this point both the 
Courts below concurred in their finding that 
the Will is genuine and that it was executed 
by Muhammad Bakhsh with full know- 
ledge of its terms. The evidence of the 

serie ia support of the Will has been 


2 SP. B. 1908; 90 P. L. R. 1908; 29 P. W. R. 1908. 
Oas. 719; 100 P. R. 1918; 7 P. L. R. 


DT. E. 1910; 128 P. W.R. 
-)}; 12 0. W. N. 1040, 85 O. 1089, 8 0. L. J. 
L. J. 378; 85 L A. 206, 34 M. L. T. 207; 10 
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believed by the Subordinate Judge and the 
Divisional Judge and we see no renson to 
differ trom their findings. 

As a matter of fact, the case for defend- 
ants has been very badly conducted. Tha 
parties are Kakasats of the Gurdaspur Dis- 
trict, and, according to the allegation in the 
plaint, would appear to be governed by 
Muhammadan Law. Had defendanta ac- 
cepted this contention, their plea would 
have been that the Will by Muhammad 
Bakhsh in fayour of an heir was invalid by 
Muhammadan Law, and it would have been 
difficult thereafter for the plaintiffs to have 
succeeded in their claim as laid. - The defen- 
dante, however, did not put forward this 
plea either in the Courts below or in their 
grounds of appeal to this Court, and it is too 
late at this stage of the case to urge Muham- 
madan Law as a defence to the suit. 

We accordingly dismiss the appeal but 
we leave the parties to bear their own costa 


throughout. 
Appeal dismissed. 


ALLAHABAD HIGH COURT, 
Frest Orv APPRAL No. 204 of 1913. 
May 26, 1914. 
Present;—Sir Henry Richards, Kr., 
Ohief Justice, and Mr. Justice Tudball. 
Musammat TAGESHRA—Prarworee— 
APPELLANT 





versus 
DURGA PRASHAD SINGH AND OTHERS— 
DAFANDANTS—RESPONDENTS. | 

Court Foss Act (VII of 1870), s. 7 (4)—Surt for de. 
claration and injunchon—Consequential relief —Ad 
valorem Oourt foe, 

In a kulit for a declaration as well as for an infunc- 
tion, the plaintiff must pay an ad valorem Court fee 

to the amount at which the relief sought is 
valued in the plaint or memorandum of appeal, 

Por Richards, O. J, (Tudball, J., dubitants) — 

The proper meaning to be attached to the words 
“the ploantif shall state the amount at which ks values 
the relief sought” in section 7 clause (iv) of the Oourt 
Fees Act, is that the plaintiff shall troly state the 
amount at which he values the pelted sought and 
they oannot moan that a plaintiff is entitled to 
in a fictitious value when the relief is capable of 
valuation. 


First appeal from the decision of the Dis. 
trict Judge of Benares, dated the 18th April, 
1918. 

FACTS will appear from the following 
report of the Stamp Officer:— 

The plaintiff is the subsequent mortgagee 
of certain property under the mortgage-deed 
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dated the 2nd January 3900 executed by 
defendant No. 3 who had previously mort- 
gaged the same property along with other 
property to. defendant No. 2 under three 
amortgage-deeds dated the 10th June 1895, 
8rd October 1895, and 21st December 18986. 
Defendant No. 1 alleging himself to be the 
owner of the amount due on those morbtgage- 
deeds obtained on the 15th July 1910 a 
decree under Order XXXIV, rule 4 of the Code 
of Oivik Procedure in the Court of the Sub- 
ordinate Judge of Benares. Subsequently 
on the 8rd August 1912 he obtained in the 
game Court a final decree under Order XXXIV, 
rule 5 of the Oode of Civil Procedure. 


The plaintif alleges that he was not made 
a party to the anit brought by defendant 
No. 1 and prayed for the following two 
-reliefs: 

(1) It may be declared by the Court that 
defendant No. 1 has no right to bring to 
sale the property mortgaged to the plaintiff 
detailed in the plaint in execution of the final 
decree obtained by defendant No.1 on the 
8rd August 1912, and that the said decree 
ia not binding upon the plaintiff. 


(2) An injunction may be issued to defend- 
ant No. 1 prohibiting him from taking out 
execution of the final decree against the 
property mentioned in the. plaint. 


Relief No. (1) was valued at Ra. 6,818-12, 
the amount of decree sought to be set aside, 
and a fixed fee of Rs. 10 was paid thereon 
unde. Article-17, clanse (sis), Schedule IT of 
the Oourt Fees Act. The 2nd relief was 
valued at Ra. 100 and an ad valorem 
Court fee of Re. 7-8-0 was paid thereon. 

In the defence set up by defendant No. +} 
it was contended that the Oourt fee on relief 
No. C27 was insufficient and that the value of 
that relief should be fixed at an amount 
equal to the amount of the final decree 
passed on the 8rd Angust 1912. 

The Gourt below framed an issue as fol- 
lows:—Is the suit for an injunction properly 
valued, if not, what arhount is payable on addi- 
tional Court fee? The Court below following s 
Full Bench ruling of this Court [Jogal Kishor 
y. Tale Singh (1)] held that the Oourt must 
accept the valnation put by the plaintiff 
upon such relief under section 7, Article 4, 


G) 4A 820. 


clause (40) of the Oourt Fees Act. The 
Oourt, therefore, held that the plaint was 
sufficiently: stamped. 

Against that decree, the plaintiff's suit 
having bean dismissed on other grounds, the 
plaintiff has preferred this appeal paying a 
Court fee of Rs. 17-8 onthe plaint. The 
stamp reporter contends in a full report that 
an ad valorem Court fee of Rs. 355 is payable 
both in the lower Gourt and in this Court 
and: that there is, therefore, a deficiency of 
Rs. 675. which must be made good by the 
plaintiff-appellant- 


The learned Oounsel for the plaintiff-ap- 
pellant does not admit the correctness of 
this report and states that the lower Court’a 
decision as regards the valuation of the 
plaint was correct. He also contends that 
if any further action has to be taken under 
section 12 of the Oourt Fees Ant. it must 
be taken by the Bench hearing. the appeak 
Asin this case there is a deficiency in the 
lower Court this course will be taken in 
accordance with the provisions of the Court 
Fees Act, 


As regards the point at issue the whole 
question was dealt with by me in my report 
dated the 14th May 1918 in First Appeal 
No. 187 of 1912. [Secretary of State for 
India tn Council v. Kambas Lal (2)]. As 
however in that appeal the objection 
raised to the office report was subsequently 
withdrawn, the question was not decided. 
In Musammat Bib Umatul Batu vy. 
Musammat Nanji Koer (8) it was held that 
the proper valuation of such relief by 
way of injunction was not necessarily the 
amount at which the plaintiff valued the 
relief but that, if it is established that the 
valuation is improper, it is open to the Oourt 
to determine such question and take action 
under Order VII, rule 11 of the Oode 
of Civil Procedure. This ruling is, how- 
ever, at variance with the Fal Bench 
ruling of this Court referred to above; but 
as mentioned by me in my report of the 
14th May 1913 in First Appeal No. 
187 of 1912 I based my grounds for 
believing that there is a deficiency of Court 
fee in this case both in this Court and the 
lower Oourtfor another reason. The rulings on 


e 23 Ind. Oas. 92% 12 A. L. J. 447. 
3) 110. W. N. 708; 6 0. L. J. 497. 
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which I rely are:—Hari Sankar Dutt v. 
Kali Kumar Patra (4), Raj Krishna Dey v. 
Bipin Behari Dey (5). 

In the appeal before this Court the valua- 
tion of the suit for purposes of jurisdiction 
is Rs. 6,918-12, and it appeara to me that 
under section 8 of the Suits Valuation Act, 
VII of 1887. where it is laid down that 
ina syit under section.7, clause IV of the 
Oourt Foes Act, the value as doterminable for 
the computation of Oourt-fees and the value 
for the purposes of jurisdiction shall be the 
same. Conurt-fee murat be paid on 
Rs. 6,918-12 both in the lower Court and in 
this Court, being the valuation put by the 
plaintiff for purposes of jurisdiction in respect 
of reliefs (1) and (2) in the plaint. 

I may add that the Suits Valuation Act 
came into operation five years after the Full 
Bench Taling of this Court mentioned above 
was passed. 

Lay before the Bench hearing the appeal 
for orders. 

Mr. Pearey Lal Banerji, for Mr. Gokal Prasad 
(with whom Mr. B. W. O'Conor), for the 
Appellant—The provisions of` the Suits 
Valuation Act do not affect the consistent 
course of rulings in this Court which lay 
down that in a suit fora declaration with a 
consequential relief the plaintiff is entitled 
under the provisions of section 7 (4) of the 
Court Fees Act to pnt any valuation he likes 
upon his relief. The Suits Valuation Act 
only’ lays down that in a certain class of 
cases, including the present, the jurisdic- 
tional value shall be the same as the 
valuation for the purposes of Court-fees. In 
other words the valuation for purposes of 
Oourt-fees being once determined in accord- 
ance with the Oourt Fees Act the jurisdic- 
tional value is also the same. Inthe present 
case the plaintiff has valued, in accordance 
with the provisions of the Oourt Fees Act, 
his relief for the purposes of Oourt-feea at 
Ra. 100 and all that the Suits Valuation 
Act says is that the valnation for the 
purposes of jurisdiction shall be deemed to 
be the same. The valuation for the purposes 
of jurisdiction is not determined first, but 
follows after the valuation for the purposes 
of Court-fees has been determined. 

Mr. A. K. Byves (for the Orown) and Mr. 
Gulsari Lal, for the Respondent, were not 


called upon; but Mr. Ryves referred to Raj 


(4) 89.0. 784 9 0, W. N. 600, 


Krishna Dey v: Bepin Behary Dey(5) Harihar 
Prasad Singh v. Sham Lal Singh (6). 
JUDGMENT. 

Toppait, J.— This is a question as to the 
amount of Court-fee which the plaintiff. 
appellant is bound to pay both upon the 
memorandum of appeal in this Court and on 
her paint in the Court below. The plaintiff 
is the subsequent mortgagee of certain pro- 
perty. A final decree for sale-was obtained by 
a prior mortgagee of certain property includ. 
iug that which had been mortgaged to the 
plaintiff. To that suit the plaintiff was not 
a party. She has now brought a suit against 
the prior mortgagee and has asked for the 
following two reliefs, first, that it may be 
declared by Court thdt the defendant No, t 
has no right to bring to sale the property 
mortgaged to the plaintiff, detailed in the 
plaint, in execution of a final decree obtained 
on the 3rd of August 1912, and that the said 
decree is not binding upon the plaintiff, 
secondly, that an injunction may be issued to 
the defendant No. £ prohibiting him from 
taking out execution of the final decree against 
the property mentioned in the plaint. The 
first relief was valued by the plaintiffin her 
plaint at Re. 6,818-12-0, the amount of the 
decree sought to be set aside. The second 
relief was valued at Re. 100. On the first 
relief the plaintiff paid a Court-fee of only 
Rs. 10 which is the Court-fee payable ona 
relief asking for a simple declaration. On 
the second relief she paid a Court foo of Ra. 
7-8-0. According to the report of the 
Stamp Officer an ad valorem Oourt-fee was 
payable by the plaintiff both in the Court 
below and in this Court on the total sum of 
Rs. 6,918-12-0, the value placed upon the 
reliefs by the plaintiff herself. It seems to 
methat there is no doubt whatsoever in 
this matter in view of the clear language 
of section 7 (clause 4) of the Court Fees 
Act. The plaintif’s suit is really one to 
obtain a declaratory decree, where con- 
sequential relief is prayed. According to the 
terms bf the section she must pay an 
ad valorem Oourt-fee according to the amount 
at which the relief sought is valued in the 
plaint or memorandum of appeal. The 
section says: “In all such suit the plaintiff 
shall state the amount at which he values the 


(8) 17 Ind. Gas. 16% 400. 245; 16,0, L. J. 104 17 
OW. N 


(8) 21 ie Oas. 404, 40 O. 615, 
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relief sought.” In the present case the 


plaintiff has clearly valued the two reliefa at 
Rs. 6,918-12-0 and ad valorem Conrt-fee is 
payable on that amount both for the Court 
below and in this Court. 

The question as to whether or not the 
plaintiff can put an arbitrary and fictitious 
valuation on the relief which he seeks does 
not in my opinion arise in the present case 
at all, andit is really unnecessary to express 
an opinion on it. All I can say is that I 
have considerable doubt as to whether he is 
entitled to pul onit a fictitions value and 
not the correct and proper value which is 
known to him. i 

The plaintiff will have to pay Court-fees in 
the Court below and in this Court in accord- 
ance with the calculations in the Stamp Officer’s 
report, ; 

Rrowanps, O.J.—I concur. It is quite 
clear that under the provisions of section 7 
(clause 4) the plaintiff has to pay an ad valorem 
Oourt-fee according to the amount at which 
the relef sought is valued. In the present 
caso the relief sought is valued at 
Ra. 6,918-12-0. Mr. Pearey Lal in the course of 
his argument seemed to suggest that it was 
an oversight on the part of the plaintiff in 
valuing the relief atthe amount he did, and 
that it would have been quite open to her 
to have valued it at a much smallersum. 
He seemed to me almost to suggest that we 
might treat the plaint as if a nominal valuation 
had been the value stated instead of 
Ra. 6,000 odd. I cannot at all agree to any such 
contention; section 7 says thatthe ad valorem 
Oourt fec shall be paid “according to the 
amount at which the reliof sought is valned 
in the plaint or memorandum of appeal. In 
all such suits the plaintiff shall state tho 
amount at which he values the relief sought.” 
Tt seems to mo that the proper meaning to be 
attached to the latter words is that the plaint- 
iff shall truly state the amount at which he 
values the relief sought, and that it cannot 
mean thata plaintiff is entitled to put in 
a fictitious value when, the relief is capable 
of valuation. That this is nots mere matter 
of form becomes apparent when one considers 
that the valuation affects the jurisdiction 
and decides the Court by which the case is 
to be tried. Obviously a defendant has a 
right that a case of great importance 
in which 8 large amount is involved 
should go before the tribunal in the first 
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instance to which such cases ought ordinari- 
ly to go and not to any inferior Court. I 
agree in the order proposed by my learned 
colleague. 

By tua COournt—wWe allow the plaintiff- 
appellant two months to make good the 
deficiency for the Court below and for thir 
Court, namely Ra. 675. 


PUNJAB CHIEF COURT. 
Ssconp Orvin Appaat No. 808 or 1913. 
April 29, 1914. 

Present. —Mr. Justice Johnstone. 
KHOJU—Puarmrirr—aAPPRLLANT 
versus 
CHUHRU AND orners—Daranpants— 
RESPONDENTS. 

Oustom—Ahasnation—Necsssity—Rocent bonds tn 
favour of person othe: than alienes—Burdan of proof— 
Second appsal—Question of necessity. 

In case of recent bonds s.g , four years old, the proof 
of neceamty to be given by the alienee cannot be dis- 
pensed th even if they are not executed in his 
favour. 

[In this second appealthe Chief Court went into the 
question of necessity and held that the materials on 
the record and the reasons given by the lower Ap- 
peliate Oourt were insuficient to support ite finding 
which was accordingly set aside] 

Second appeal from the the decree of the 
Divisional Judge, Hoshiarpur, dated the 24th_ 
February, 1918, reversing that of the Dis- 
trict Judge, Kangra, dated the 16th July 
1912, decreeing the plaintiff's claim. 

Bakhshi Tek Chand, for the Appellant. 

JUDGMENT.—This is a suit by a rever- 
sioner to contest an alienation, namely, a 
sale for Ra. 500-8-0, by one Kharku deceased 
to the defendant, the property sold being 
ancestral land. There was at first some 
dispute as to whether plaintiff was 8 rever- 
sioner, but this has been finally decided in 
his favour. The first Court found for plain- 
tiff and gave hima decree, but the lower 
Appellate Court dismiased the suit with 
costs throughout. The main grounds for 
this decision .appear to have been that 
Kharknu’s financial position was very 
precarious, that the vendee was not a 
money-lender but himself a samtndae, that 
this is sufficient reason for holding that the 
loan made to Khbarku was for “necessity” 
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and consideration, and that the item of Rs. 80 
paid before the Sub-Registrar is said to have 
been taken for a pilgrimage by Kharku 
with the ashes of his mother tothe Ganges 
and must be allowed, though the sum at 
first sight might appear to be excessive. 
There are four main items in the considera- 
tion money: 
R. AP. 

(1) Due ona bond which was 

executed about 3 weeks 

before the sale-deed . 196 80 
(2) Payment to mortgagees 200 0 0 


(8) Oash at home .. 23 80 
(4) Paid before the Sub- 
Registrar ` 80 00 


The first item is made up of no less than 
eight items detailed in the bond. There 
is not a particle of proof except the bond 
in defence of any one of these items or of the 
“necessity” for them. No doubt the lender 
here is nota Sahuker; but still itis not 
easy to believe that he would advance to a 
man like Kharku at considerable intervals 
eight different sums of money inhard cash 
without securing any receipts or keeping 
any record of the advances. I donot at all 
approve of the learned Divisional Judge’s 
doctrine that because the vendee is not 
himself a money-lender, therefore no proof 
of the passing of consideration or of 
“necessity” was required. The bond is not 
old, haying been executed only some four 
years before the suit was instituted, and I 
cannot find any raling of this Court under 
which in these circumstances proof can be 
dispensed with. 

Passing by the item due to the mort- 
gageea which, I may remark, vendee in 
my presence admits that he has not paid, 
very similar remarks to the above apply 
to the other two items. The Rs. 80 item is 
said to have been taken for the expenses 
of pilgrimage to the Ganges with the ashes 
of Kharkn’s mother as already stated. 
One witness says that he went with 
Kharku on that occasion on pilgrimage, but 
the other witness saya that Rs. 30 was spent. 
In any case if Rs. 80 was spent I donot 
think that the vendee’ was justified in 
advancing toa man so poor as Kharkn for 
such a purpose a sum of money which there 
was no fossibility of -his-déver paying off.- 
On the -whole I think -the plaintiff hag: 
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made out his case, and I accept the appeal 
and restore the decree of the first Court, 
at the same time setting aside the judgment . 
In 
all the circumstances I leave the parties to 
bear their own costs in all Courts. 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
Szcomp Orvin Arrar No. 873 or 1912. 
May 26, 1914. 
Present:—Justioe Sir George Knox, Kr. 
ENAYAT HUSSAIN—Davewpant— 
APPELLART 


versus 

BILKIS FATMA AND OTHMNRS—PLATHTINGB—- 
RABPONDHANTS. 

aka privacy—Howusea standing on opponis sides 07. 


In order to establish aright of privacy it does not 
matter whether the houses in question are on the 
same side of astreet or on the opposite sides of it. A 
right of privacy needs more protection from invasion, 
when the person who invades it is opposite to the 
person whose right of privacy is invaded. 

Therefore, a person who builds a room on the” 
upper story of his house with doors overlooking | 
another person’s house situated on the opposite side 
of the lane, invades the latter's right of privacy, , 

Second appeal from the decision of the lst 
Additional Subordinate Judge of Agra. 
dated 30th March 1912. f 

Mr. Benode Behari, for the Appellant. 

Mr. Wallach, for the Respondents. 

JUDGMENT.—This second appeal is brought 
by one Hakim Saiyid Enayat Husain who, 
was defendant in the Oourt of first instance.’ 
The suit brought against him was for an in- 
junction restraining him from opening the 
doors of the room in the upper story and to 
remove the stone in the lane. In this appeal 
we have nothing to do with the stone. 

The plaintiffs are owners of a particular 
house situated in one of the streeta in Agra. 
The defendant purchased a house opposite 
to the house occupied by the plaintiffs and 
it was a gingle-storied house at the time 
of the purchase. After purchase he began 
to reconstruct the house and has made it 
double-storied. In the upper story the defend- 
ant has built a room with three doors which 
overlook the house of the plaintiffs and 


invade their rights of privacy. 


Z 
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The lower Appellate Court has found, asa 
fact, that the right of privacy enjoyed by the 
plaintiffs has undoubtedly been interferred 
with ‘by the construction made by the de- 
fendant. The learned Vakil who appears 
for the appellant lays great stress upon the 


fact that between the plaintiffs and defend- _ 


-ant’s house there runs a lane and contends 
that where a lane comes between two houses 
like thisno right of privacy oxiste. [am 
unable to follow this contention. . It does 
not seem to me to matter one whit whether 
the houses are on the same side of the street 
or the houses are on the opposite side of the 
street, indeed it seems to me that a right 
of privacy needs more protection from in- 
vasion when the person who invades it is 
opposite to the person whese right of privacy 
is invaded. 

In support of hia contention the learned 
` Vakil cites a case of this Court, Joogul Lal 
_y. Musammat Jasoda Brbee(}). With all respect 
to the learned Judges who decided that case 
the view taken by this Court of recent date is 
not the same. The matter has been considered 
by this Oourt in Abdu: Rahman v. Bhagwan 
Dus (2). That case dealt with two houses 
in the town of Meernt and as those two houses 
were opposite one to the other there must 
have been a lane running between them. 

Tt was futher contended that the plaintiffs 
were estopped from bringing the present 
suit inasmuch as they did not bring it until 
the building was completed. They should, 
it is contended, have interferred when the 
building was commenced. 

The lower Appellate Court has considered 
this point: I agree with the finding at 

` whioh it arrived. 

The result is that the appeal is dismissed 

with costs. 
Appeal dismissed. 

Pe N. W. P. R. 811. 

AA. D. J. 445; 29 A. 58% Æ W.N (1907) 188, 
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PUNJAB CHIEF COURT. 
Sscoxp Givin Appsat No. 1958 or 1918. 
February 28, 1914. 
Present:—Sir Alfred Kensington, KT., 
Ohief Judge. 
BISHEN SINGH—Pamriry — 
APPRLLANT 


versatus 
INDER SINGH AND ANOTHAR— DHYANDANTS— 


RASPONDANTS. 

MMorigage—Oonditional sale— AHeration in terms— 
Regulation (XVII of 1806), 5.1, 8—Notios, defect in 

When the terms of a oonditional mortgage-dsed 
are altered by mutual consent, there is an innovation 
of contract; consequently the original sale clause can- 
not be enforced. 

A notice under section 8 of tion XVIL of 
1806 is also defective when it does not state correctly ” 
the amount due on the mortgags-deed. 


which took place in 1806. In 1900 the land was 
sold to tho mortgagee for Ra 225 inclusive of 
Ra. 60 as interest on ths original mort-gage-money. 
In 1908 the mortgagee applied for notice of fore- 
closure claiming Re 428 due on the house and failed 
to give credit for the said sum of Ra, 225 

Held, that a oconditionsl sale 
enforced. 


Second appeal from the decree of the 
Additional Divisional Judge, Ferozepore 
Division, at Ludhiana, dated the 8th May 
1918, reversing that of the Munsif, Ist 
class, Forezepore, dated the 23rd November 
1912, decreeing the claim. 

Lala Labhu Ram, for Pandit Ram Bhaj 
Datta, for the Appellant. 

Lala Sangam Lal, for the Respondents. 


JUDGMENT.—The learned Divisional 
Judge has here, differing from the first 
Court, dismissed the plaintiff's suit for 
possession by foreclosure based on ® mort- 
gage with conditional sale, dated January, 
1898. 

The original mortgage, by the father of 
the present defendant Inder Singh, was of 
1/16/20 kanals of cultivated land (chahi) 
plus a House and enclosure for Rs. 800. 

On the 28th November, 1900, the land 
above was sold to the mortgagee for 
Ra. 225 inclusive of Rs. 60 due as interest 
on the original mortgage money. 

In Merch, 1903, tke mortgagee applied 
for notine under the conditional sale clause, 
claiming Ra. 428 as due on the house and 
enclosure. In the application all the 
circumstances ware set ent, but in the notice 


could’ not be 


_ nothing was said about the alteration in the 
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e 
original mortgageeffected in November, 1900. 

The lower Appellate Court has found that 
there were certain technical defecta in the 
notice, which do not impress me as amount- 
ing to anything serious, and also that the 
1900 arrangement amounted toa renovation 
of contract putting an end to the 1896 
mortgage so far as the conditional sale 
clause was concerned. This last point raises 
a question of some difficulty, but on the 
whole I think that the Divisional Court is 
right. 

It is admitted that the original mortgagor 
died in 1904 within the statutory year of 
grace for notice proceedings. The defendant, 
Iuder Singh, is an army pensioner and 
naturally protests strongly against the 
injustice of being turned out of his small 
family house atthis late stage. There is 
no explanation of the plaintiff's delay for 
eight years in suing. The plaintiff appears 
to be a Jat Sahukar doing a large money- 
lending business. 

After examining the details of considera- 
tion on the deeds of 1896 and 1900, and of 
the account by which Rs. 428 was made 
out to be stilldue in March 1903, I think 
that the plaintiff is clearly in the wrong. 
No oredit was given for Re. 165 (Ra. 225 
less interest Rs. 60) in the 1908 account in 
spite of the sale transaction of 1900 and 
the result of putting the whole original 
debt as a burden on the house and enclosure 
only was distinctly unfair to the mortgagor. 
And still more so to his son now defendant, 
T am not prepared to enforce a conditional 
sale clause under such questionable cir- 
cumstances, 

The appeal is accordingly dismissed with 
costa to the defendant. 

Appeul disnsssed. 


MADRAS HIGH COURT. 
Second- Orvin AppeaLs Nos. 1826 AND 1537 
or 1912. 
April 15, 1914. 
Present:—Mr. Justice Tyabji and 
Mr. Justice Spencer. 

S. A. No. 1826 or 1912. | 
GOPICHETTI NARAYANASW AML 
NAIDU Recutves or MEDU axb NIDADA- 
VOLE ESTATES—Pranyriyr—AppaLLant 


versus 
MADALA VENKANNA AND oTHeEs— 
DsFENDANTS—RESPONDWRTSB. 

S. A. No. 1537 or 1912. 
MADALA VENKANNA—Derarpant — 
APPELLANT 
vernis 
GOPICHETTI NARAYANAS WAMI 
NAIDU Reosrver or MEDU 
AND NIDADAVOLE ESTATES—PLAINTIFF 

—-RESPONDANT. 

Basements Act (F of 1882), ss. 7, 85-—Occupwer af 
land “owner” within meaning of 8. 7—Natural 
steam--Riparian owner, entitled to take water to 
ungate lands abutting on stream but nol lands not so 
abutting —Suit for declaration to prevent such future 
wesr—Ko actual wser—Caues of action, 

The actual and not a mere future threatened use 
of the water flowing through a natural stream to 
irrigate lands other than those thar ebut on the 
stream, gives a right to sue. 

Where an occupier of abutiang lands becomes a 
lessee of lands other than those that abut on the 
stroam, there is only @ possibility of an extension of 
irrigation to such other lands, and that is not enough 
to restrain him in the exbtroise of his natural 
rights. 

Cmbrey v. Owen, (1851) 6 Bx. 353 of p. 872, 20L J. 
Ex 212.15 Jur. 688; 17 L. T. 78,86 R BR. 381, fol- 
lowed, 

Where the water of a stream hes been used for 
irrigating only the lands abuiting on the stream, it 
is not open io him to whom no material diminu- 
tion in supply is caused to rostrain the occupier of 
other abutting lands from using more than a reason- 
able quantity. 

An occupier of somindari lands ja also an “owner” 
within the meaning of section 7, illustration (5) of 
the Easements Act, so as to entitle him to claim the 
henefit of the section. 


Second appeals against the decree of the 
Court of the Temporary Subordinate Judge 
of Masulipatam, dated 19th December, 1911, 
in Appeal Suit No. 219 of 1909, preferred 
against that of the District Munaif of 
Bezwada, in Original Suit No. 209 of 1906. 


In No. 1326 or 1912. 


Messe. K. Srinsvasa Atyengar and Pury. 
shotham Naidu, for the Appellant. 
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Mr. V. Ramadoss, for the Respondent. 
No. 1587 ox 1912. 

Mr. V. Ramadoss, for the Appellant. 

Messra. K. Srinivasa <Aiyengar and M. 
Purushotham Naidu, for the Respondent. 

JUDGMENT _—The “channel of water” 
referred to in the plaint has been found 
by both the lower Courts to be a natural 
stream as defined in tho explanation to 
illustration (4) to section 7 of the Indian Baso- 
ments Act. This finding is not shown to 
be erroneous for any reason of which we 
can take cognisance in second appeal and we 
accept it. 

Tt has also been found that the defendant 
does not take water “for any tenement other 
than that which abuts on the suit channel, 
that there was no sensible diminution iu 
the supply of water to the plaintiff's tank 
nnd that no loas was sustained by reason of 
the act of defendants.” 


The Subordinate Judge, however held that 
the plaintiff had a cause of action as he 
apprehended that the use by the lat defend- 
ant of the water of the channel for all the 
lands”—wwhether or not abutting on the 
channel— “would ripen into a right.” 


On this ground the lower Appellate Court 
granted a declaration to the plaintiff that 
he was entitled to the water of the channel 
subject to the right of Ist defendant to put 
the dam Bat A (1) and take water for the 
irrigation of the tenement abutting on the 
channel. In doing so it was argued before 
us that the learned Subordinate Judge must 
have proceeded under section 35 of the Pase- 
ments Act. 

The plaintiff claims before us anak the 
lower Appellate Court ought to have held, 
“that diversion of more water than that 
which the lst defendant was accustomed to 
divert before he leased the lands of the 
2nd and 3rd defendants is actionable though 
no special damage was proved.” The Ist 
defendant on the other hand contends 
that on the facta found the suit should 
have been dismissed and that the plaintiff 
was not entitled to any such declaration 
as has been made by the lower Appellate 
Court. ` 

On the facts found the rights of the parties 
must be governed by section 7 of the Indian 
Hasementa Act. Olause (b) lays down the 
general “right” of every owner of immove- 


able property “to enjoy without Yisturbance 
by another the natural advantages arising 
from its situation”. One of the natural 
advantages is that referred to in illustra- 
tion (j) which safeguards the right of 
every owner of land abutting on a natural 
strenm to use and consume the water for 
irrigating such land, “provided that he does 
not. thereby cause natural may to other 
like owners.’ 

The a ee case may be put under 
three heads : 

(1) that the Ist defendant is using the 
‘water for irrigating land not abutting on the 
atream; 

(2) that the lst defendant is not entitled 
to use more water from the stream than 
he has been found to have been using in the 
past, and that inasmuch as, prior to his 
leasing certain lands from the 2nd and 
8rd defendants, the Ist defendant was 
in occupation of only a portion of the 
lands now occupied by him, the let de- 
fendant must be restained from using water 
in respect of lands other than those lastly 
referred to; 

(8) - that the lst defendant does not 
fall within the terms of illustration (7) to 
section 7 of the Indian Easements Act 
which refers to an owner of land where- - 
as the lst defendant is merely an occupier 
of it. | 

With reference to the first point, there 
is a finding against the appellant to 
which we have already referred. We accept 
the finding that tho water has been used only 
in respect of the lands abutting on the natural 
stream. 

The next point seems to us to proceed 
on a misconception of the way in which 
riparian rights have boon defined. We have 


` cited the relevant portions of the Indian 


Easements Act which show that such rights 
are defined by reference to the fact that no 
material injury is caused to other like 
owners. The method by which the plaintiff 
desires to have the lst defendant’s rights 
restricted is not open to him. It having 
been found that (a) the water is used for 
irrigating lands abutting on the natural 
stream and (b) that no material diminution 
is caused to the plaintiff, the second argu- 
ment on behalf of the plaintiff must fail. 

In conection with the apprehensions of 
the plaintiff which the learned Subordinate 
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Judge considered sufficiently well founded 
to make him grant the declaration objected 
to by the lst defendant, the following 


remarks of Baron Parke are pertinent :— 
This must depend upon the circumstances of 


each case. Onthe one hand, it could not be, 


permitted that the owner of a tract of 
many thousand acres of porous soil, abutting 
on one part ofthe stream, could be per- 
mitted to irrigate them continually by 
canals and drains, and so cause a serious 
diminution of the+quantity of water, though 
there was no other loss to the natural stream 
than that arising from the necessary absorp- 
tion and evaporation of the water 
employed for that purpose; on the other 
hand, one’s common sense would bo shocked 
by supposing that a riparian owner could 
not dip a watering pot into the stream in 
order to water his garden, or sllow his 
family or his cattle to drink it.” HBmbrer v. 
Owen (1). 


The test adopted by the legislature, how- 
“ever, does not necessitate the determination 
with any great precision of how the water 
is utilized by the owner of land abutting on 
the natural stream. “For the test is 
rather whether the owner uses more 
than a reasonable quantity, aud for this 
purpose the user is not as a rule to be 
deemed unreasonable unless there is mbterial 
diminution of water so as to affect the rights 
of other like owners. 

Neither can the third head of argument 
on behalf of the plaintiff avail him. Itis 
for him to make outa case for a decree in 
the terms in which he seeksit. The scheme 
of section 7 of the Indian Easements Act 
precludes him from claiming as owner of 
Jands abutting on the stream any rights 
extending beyond those that are given to him 
under illustration (j). The plaintiff could 
have come to the’ Court had the right 
safeguarded to him in the . illustration 
peendisturbed. Is thers, then, a disturbance of 
the right of the plaintiff by the lst defendant 
on the ground that the lst défendant is 
not entitled to take any portion of the water 
from the natural stream on which his land 
abuts P The first defendant is an occupier 
of semindari lands. It is true that the 
semindar is often spoken of as the land- 


(1) (1851) 6 Ex. 853 at p. 87% 20 L. J, Ex 81% 15 
Jur. 688; 17D. T. 7; 86 RR. 381. ` . 
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owner and the occupier as the tenant. The 
rights of the occupier are, however, of such 
8 kind that, when the question is whether tho 
occupier of the land or the semsndar is 
to be considered the owner within the 
terms of section 7, illustration (3) of the 
Indian Easements Act, we feel that, in 
the circumstances of this case, the tenant 
may well be considered to be the owner 
of the land occupied by him and not the 

For these reasons the Second Appeal No. 
1826 of 1912 will be dismissed with costs 
and in Second. Appeal No. 1587 of 1912 
we will restore the order of the District 
Munsif dismissing the plaintiffs suit, The 
appellant will have his costs in Second Appeal 
No. 1587 of 1912. 


PUNJAB OHIEF COURT. 
Suoconp Orvis Arrear No. 1959 or 1913. 
April 27, 1914. 
Present:—Mr, Justice Johnstone, 
DHIAN BINGH— PLAINTIFF —APPILLANT 


DOTAS 
SANTA SINGH anp ‘oTHRRS—Draxpaxts— 


ourts Act (XVII of 
section 40 (1 = 9 
áa (KVL of 1887) aga 1) (Punjab Tenancy 


In a sult brought by collaterals of an ooca 
tenant for succession to his holding, under section £0 


olanse (c) of the Tenancy Act, the question whether 
their common ancestor occupied the land or not is a 
pure question of fact, consequently it is no ground 
for a second appeal under section 40 (1) (a) of the 
Punjab Courts Act as amended. 


Ballhu v. Charat Singh, 18 P. i 
Khan v. Kadheru, + Tnd. Oae. 8011011 ngin 
P. W. B. 1908, 10 P. L. R. 1900 referred to. 

Second appeal from the decree of the 
Additional Divisional Judge, Ferozepore 
Division, at Ludhiana, dated the 20th May 
1918, affirming that of the Maunsif, ist 
Class, Ferozepore, dated the 8th March 
1913, dismissing the anit. 

Mr. H. O. Michael, for the Appellant, 

Mr. N. O. Mehra, for the Respondent, 

JUDGMENT.—In this case the common 
ancestor of the plaintiff and the deceased 
Tilok Singh was one Sekhn Singh, the 
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grandfather of the plaintiff and great- 
grandfather of-the deceased. Tilok Singh 
was an occupancy tenant, and the question 
is whether the plaintiff is his heir or not, 
and this depends upon the question whether 
Sekhu Singh ever held the land. 

The only facta bearing upon the question 
are that in 185% Fateh Singh was shown in 
the revenue records as cultivating 156 kanals 
of land since 60 years and Didar Singh was 
shown as cultivating 199 kanals since 50 
years. These two persons were the two sons 
of Sekhu Singh. Both the Oourts below 
declined to draw the inference from these 
facts that Sekhu Singh once occupied the 
land. The plaintiff, therefore, filed a second 
appeal in this Court and I admitted this 
appeal because I was inclined to think that 
there is a good deal to be said for the 
appellant upon the merita, while at the same 
time it appeared to me somewhat doubtful 
whether any: appeal lay. After hearing 
arguments upon the point I have arrived at 
the conclusion that no sppeal lies. The 
appellant’s Pleader relies upon the first part 
of section 40 (1) (a) of the Punjab Oonrtsa 
Act, arguing that the point decided by the 
Courts below was ẹ point of law, inasmuch 
as in such rulings as Balihu v. Oharat Singh 
(1) and Sipadar Khan v. Kadheru(2), this Court 
has laid down s rule that a certain presump- 
tion follows upon long ocoupancy of land. I 
find myself, however, unable to accede to this 
contention. Tt seems to me that the question 
for decision isa pure question of fact, vis., 
whether Sekbu Singh ever occupied the land 
ur not; and this does not become any the less a 
pure question of fact, because it had to be 
desided on circumstantial evidence rather 
than on direct evidence. 

For these reasons I dismiss the appeal 


with costa, 

Appeal dismissed. 
18 P. B. 1876. ` 
2) 4 Ind. Cas. 691; 101 P. R. 1908: 106 IP. [W. R. 
1908; 10 P. L. B. 1909. 
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s 
MADRAS HIGH COURT. 
Orv. Revision P»rrrios No. 251 or 1912. 
April 80, 1914. ; 
Preseni:—Mr. Justice Sadasiva Aiyar. 
NARASINGA. PATRO—Daranpanr— - 
PETITIONER 


versus 
BHAGAVAN SABUTO—Pusrariry— 


BESPONDBENT. 

Or Procedure Code, (Act V of 1908) O. IL r. 2— 
Mortgagor and mortgages—Redemption, st for—AU 
claims should be decıided——Crope standing om land on 
date af redemptton—Sust by mértyages to recover crops, 
sohether barred. 

Ine suit for redemption all claims between th e 
mortgagor and the mortgagee should be settled. 

Kashi Peishad v. Bajrang Prasad, 30 A. 36; 4 A. L. 
J. 768; A. W. N. (1907) 281, Ram Din v. Bhup Singh, 
80 A. 225; A. W. N. (1908) 06) 5 A L. J. 192 and 
Ramalinga y. Samiappa, 18 M 15, followed. 

A m cannot, therefore, bring a separate 
suit ina Small Oause Court to recover the value of 
the crops on the mortgaged land on the 
ground thet the mortgagor had misappropriated the 
same. 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Oourt of the District 
Maunsif of Berhampore, dated 18th Sep- 
tember 1911 in Small Cause Suit. No. 1118 
of 1910. i 


Mr. Mir Zynuddin, for the Petitioner. 
Mr. T. Ramachandra Row, for the Respond- 
ent. 


JUDGMENT .—tTho plaintiff in this Small 
Oause Suit is a mortgagee who, as defendant 
in a previous original suit brought by the 
mortgagor (the defendant in the present 
Small Cause Suit) for redemption, was 
directed to give up possession of the mort- 
gaged land which was in his enjoyment as 
usufructuary mortgages. 


In so delivering the possession of the 
land in execution of that redemption 
decree to the present defendant, the land 
was delivered with the crops thereon (raised 
by the plaintiff) on the 1st day of December 
1908. 


The plaintiffs present Small Cause Suit 
is founded on the contention that according 
to the real rights of the parties as settled 
by the previous mortgage-decree, the defend- 
ant ought to have been given possession 
of the land without the standing crops 
thereon, that the defendant should, therefore, 
be treated as having illegally misappropriated 
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the SARTR crops belonging to plaintiff and 
that plaintiff is, therefore, entitled to recover 
the value thereof. 

I think that all the claims as between a 
mortgagor and a mortgagee should be settled 
in the suit for redemption itaelf either 
before or after decree in that suit, that is, 
all such claims as relate to the possession 
of the proparty, the amounts to be paid, 
the accounts to be taken, the enjoyment 
of the property, eto., connected with the 
reciprocal rights and obligations flowing 
from the mutual relationship of mortgagor 
and mortgagee and decree-holder and judg- 
ment-debtor [Kashi Pershad x. Bajrang Prasad 
(1), Ram Din v. Bhup Siagh(2) and Ramalinga 
v. Samiappa (3) |. 

This separate Small Causa Suit, therefore, 
by the mortgages, judgment-debtor, for the 
value of the profita alleged to have been 
wrongly put into defendant’s possession in 
execution of ths prior mortgage decree is 
unsusteinable. : 

The lower Court’s decree is set aside and 
the suit will stand dismissed. There will 
be no order as to costs as the petitioner 
did not raise the point in the lower 
Court. The ten rupees (day costs) given to 
the respondent by my order of Yth Décember 
1918 will be retained by him and need not 
be returned. 

Makes sat aside. 
A. W. N. (1807) 281. 


2) 30 A. 225; A. W. N. (1008) 06) 5 A. L. J. 198. 


1) 80 A. 36, 4 A L. J. 768 
3) 18 M. 16. 





PUNJAB CHIEF COURT. 
Frast Orva Arrau No. 420 or 1912. 
April 1, 1914. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Chevis. 
SHAUK MUHAMMAD, NOOR, UNDER THE 
GUARDIANSHIP oF SARDAR KHAN— 
PLacrrirr— APPALLANT 


versus 
FAZAL HUSSAIN ARD orasas— 
DuraxpaxTs—RasPonpenta. 

Alisnation— Custom -Bals by Panjab Agriculturiss 
of ancestral land—Legal nsecessity—Purt of consider- 
ation not for nevessriy—Form of decree —Espences of 
stamp and Begistration—Jals of part im order tore- 
desm several mortgages, 

In an usual di wait brought by = 
sioner of the Punjab tarist, if a salo la found 


to bə for ty, the deorea should donare 
e aaia pout cranes E cae 
= only to thaé oftenty bub the téansaction cannot ee 
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split so that its one part may’ bo declared binding 
while ths othər not. 


A sals for abouts Bs, 50,000 cannot be set aside 
simply on tha grounl of thara being no partioular” 
necessity for a sum of Ra. 500. 

Whsre an alienation is otherwise valid the amount 
required for Ragistration and stamp is a nscsssary ox- 
p3ndléure. 

Where a vendor is in hopeless difficulty and is 
forced to a sale for the numerous morb- 

{not apparantly challengable) already emeklag 
E anto poh bask ù pert of tho wad for Hveli 
hood, the sale is a pradent act on his part and cannot 
bs attacked by his reversioners. 


Firat appeal from the decree of the 
District, Judge, Gurdaspur, dated the 20th 
December, 1911, decreeing in plaintiffs 
favour to the extent of 1/10th and dismissing 
9/10ths of the claim. 

My. Lakhshmt Narain, for the Appellant. 

Rai Bahadur Bakhshi Sohan Lal, for 
Prem Singh, vendee, Respondent. 

JUDGMENT.—The genealogical tree is as 
follows:— 

BADULLA. 


PEE ete. aaa DE T waco 
Sheuk Muhammad (plaintif). 


Badulla owned the whole village of 
Sohawara Khurd. On his death the parties 
succeeded chundawand. Fazal Hussain (son 
of one wife) taking 4, and Rahmat Dahi and 
Shank Muhammad (son and grandson by 
another wife) succeeding to fth each. 

On 26th March, 1909, Rahmat Ilahi and 
Fazal Hussin sold half of the village (Rahmat 
Dahi selling 3/16th and Faral Hossain 
selling 5/16th) to Prem Singh for Ra. 50,000. 
This isa suit brought on behalf of Shauk 
Muhammad minor for s declaration that the ' 
sale being without consideration and necessity 
shall not affect his reversionary righta. The 
sale-deed is to be found printed on pages 
19 and 20 ofthe paper-book. The learned 
District Judge holds that all the items of 
consideration are genuine and for necessity, 
except the last item of Re. 5,400 which he 
apparantly regards as fictitious, This item 
is about 1/16th.of tLe whole. The District 
Judge has come to a very curicus decision; 
he dismisses the suit to the extent of 9/10ths 
and gives plaintiff a decree protecting his re. 
yersionary rights as regards 1/10th of the land, 

The plaintiff appeals, urging that this 
decision is wrong and contesting certain 
other items, while the alienee puts in cross. 
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objections urging that the whole sale should 

be upheld. 

~ There can be no doubt that the decision 
of the learned District Judge cannot stand. 
Ifthe sale beheld to be only partly for 
hecsasity, the decree should be one declaring 
that it should affect plaintiffs reversionary 
rights only to the extent to which necessity is 
proved. The gale cannot be split up and one 
part upheld while the other part is declared 
not binding. 


Before proceeding to examine the particular 
items which are challenged by the plaintiff, 
a -fow words may be said as to to the 
case generally. What the state of affairs was 
when Kadulla first inherited the village we 
cannot say, but we find that he executed 
‘various-mortgages, and at the time of- his 
death no less than 4/16ths of the village was 

“under: mortgage. Thus the plaintiff -whose 
share was 15/16ths inherited only 1/64th 
froe of mortgage. By the sale-deed which 
he now attacks 15/64tha of his share of the 
vilago has been redeemad snl he is now 
in a better’ position than either of his uncles 
since the share now held are 
_ Rahmat Ilahi 1/16th 
- Shank Muhammad 4/16ths 
` Fasal Hussain 8/16thas. ' 

- The uncles have loyally accepted responsi- 
‘bility for Sadulla’s alienations and possibly 
plaintiff's father if he were alive would 
do the same, . What the plaintiff 
“would do if he were old enough to . decide 
for himsslf we cannot say, but this guit is 
“brought on his bahalf by his paternal aunt’s 
‘husband, challenging the sale and blacken- 

. ing the character of his uncles and as is not 
‘uncommon in such cases the uncles who are pro 
Jorma defendants, put in pleas supporting 
the plaintiff and alleging that the sales were 
a consideration and necessity. 

= Certain oral evidence has been adduced 

as to the character of the alienees but we 
Gara it as of no value, and we note that 
plaintiff's Counsel hag not thought it worth 
his while to saya word as to this evidence. 

- Leaving aside tho item of Re. 5,400 which 
‘wo will deal with later on, wa note that 
plaintiff's Counsel attacks only three items 
vis., thoso of Rs. 18,233, Rs. 899 and 
Bs. 6,300. 

“The, item ‘of Re. 18,285 was on account of 


amorigaze-deod, dated 7th August 1901 (soe 
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page 14). On 8th February 1890, Sadulla 
executed a mortgage for Rs. 15,100 in favour 
of Kanshi Ram and Prem Singh. Of this 
sum Rs. 100 was for costs of registration 
and Rs. 15,000 went to pay off prior mort- 
gages to Mian Ghulam Farid and others. 
Counsel for plaintiff owns that he cannot 
contest the amount of Rs. 15,000. On 7th 
January 1896, Sadulla raised a further sum of 


Res. 8,285 on the rame land details being on 
four prior bonds and interest 2,785 6 0 
Promissory note 99 10 0 
Costa of registration 50 0 0 
Cash before Sub-Regis- . 
trar for payment to 
creditors and household 
expenses Pe 850 0 0 
8,285 0 0 


-It-must be remembered that at the time 
of this deed Sadulla had mortgaged the whole 
village (see mortgage-deed, dated 25th 
June 1895, printed on pages 9 and 10 where- 
-by the last remaining one-anna share was 
‘mortgaged to Prem Singh) so it is no wonder > 
if he was in need of money for household 
expenses. 

Of the bonds spoken of, one, a registered 
bond, is for Rs. 1,000 and refers to two prior 
bonds, of Rs. 252 and Ra. 234 -and two 
receipts for Rs.31 and Rs. 14. Rupees 484 cash 
were paid before the Sut-Registrar though 
for what ‘purpose is not stated. The. other 
bonds and the receipts are not on the record. 
It must be admitted that necessity is not 
proved as regards all these items, thongh 
Sadulla was evidently in a bad way financially 
and would probably have done well had he 
adopted the course now followed. by -plaintiff s 
uncles t.e., sold a part | of the village and freed 
the reat from mortgage. But we fail entirely 
to see that Rahmat Dahi and Fazal Hussain 
were bound to disown the liabilities inourred 
by their father. They accepted those liabili- 
ties and took the burden of them on to their 
own portion of the estate, and itil becomes 
the plaintiff to attack their action. 


“As tothe item of Ri. 890 duos ona pro- 
missory note, dated 24th March 1909, this 
sum is made up of Rs. 599 earnest money and 
Rs. 899 for stamp. Tho latter item is sappa- 
rently ‘on account of stamp for the sile-deed 
which is now attacked, while Bs, 500 is the 
carnest money: paid in advanee in connection 
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with the jens sale. No particular 
for taking the Ra. 500 is shown, but the 
item is a trivial one when a sale for 
Rs. 50,000 (or Rs. 44,600) isin question. 


As to the item of Rs. 6,300 this is said 
to have been to pay off Dulla Shah. Dulla 
Shah “(page 87) and his son Beli Ram 
(page 50) have given evidence in this con- 
nection and so has the alienee Prem Singh. 
The evidence is confusing, and no clear 
account ia given, but it is shown that Dulla 
Shah who held a deed of conditional sale 
over part of the property compromised a suit 
pending (on appeal) in the Ohief Court for 
Rs. 8,000, and that in addition to this Dulla 
Shah had other claims against the family, 
and Dulla Shah supports Prem Singh in 
saying that he got paid off by Prem Singh. 
Apparently the Rs. 6,300 wana little more 
than was needed and Rahmat Jlahi and 
Fazal Hussain got Re. 800 back from Dolla 
Shah. It isto be noted that here too Shauk 
Muhammad profited, for he too was» party 
to the appeal pending in the Chief Comt, 
and by the settlement he too was freed from 
the claims of Dulla Shah. 


Lastly, as to the item of Rs. 5,400 entered 
in the sale-deed as due on certain promissory 
‘notes the dates of these notes are also 
given, yet the vendee asserta that this item 
is a fictitious item entered without his 
knowledge or consent (he was not himself 
present at the time of execution of the sale- 
deed). He says the vendors gothis son to 
enter it, It is hard to see why the 
vendors should seek to have 4 fictitious 
jtem entered. Had it been said that thia was 
s fictitious sum entered to deter pre-emptors 
the argument would have sounded more 
plausible. Still there is the fact that 
Rs. 44,600 ja the price mentioned in the 
“previous agreement to sell (vide page 18) 
and it is quite possible that a fictitions item 
-was ontered in the sale-deed so as to make up 
the full amount which the stamp purchased 
vould cover, the idea probably being (though 
“for some reason the vendee is afraid to own 
the tmth) to deter pro-emptors or to make 
‘aprofit if any one should claim to pre-ampt. 
As to the dates these may be fictitious dajes, 
invented to give an airof reality to the 
iio item. 


' Wo have now dealt with ail the disputed 
ee . 


necessity 


è 
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We consider the transaction a prudent 
act of management on the part of the vendors, 
who were in hopeless difficulties and were 
forced toasalein order to redeem the numerous 
mortgages already existing, and to get back 
a part of the land for their livelihood. The 
financial difficulties had come down to them 
from thoir father’s time. It is not as.if they 
had succeeded to an unencumbered estate, 
and had by their own folly plunged into 
debt. Both wore comparatively young men. 
One had a son when this gait was instituted, 
and we understand that a son has since been 
born to the other. Neither had any apparent 
object in alienating needlessly. And far 
from their action showing any ill-will towards 
their nephew they seem to have treated him 
uncommonly well. 

We think the sale was for necessity and 
should be npheld as a whole. We, therefore 
dismiss the appeal and allowing the cross-ob- 
jections we set aside the decree of the learned 
District Judge and dissmiss the suit. Tho 
paras will pay Prem Singh’s costg in both 


~ Appeal 4. 9b. s90d, 





ALLAHABAD HIGH COURT. 
Swoonp Crvit APPsAL No. 482 or 1918, 
í May 29, 1914. 

Preseni:—Mr. ' Justice Piggott. 
SOHAN LAL—Darexpaxt—aA pPELLant 
versus 
Musammat DURGA AND OTHERS —PLAUNTUFES 
—-RsasPONDHNTS. 

Hindu Law—Rs-marnage of widow—Loss of right of 
inhsritance—Bharbhunja caste. 

It is not a universal iple of law that by re- 
marriage 6 Hindu female forfeits her right to the 
property of-her first husbend. This would depend on 
whether, by the custom of the oeste to which the 
women belongs, re-marriage of a widow is permitted 
indspendsntly of the provisions of Act V of 1856. 

In the matter of re-marriage of famales. Bhar. 
bhunjas are not-of higher social stacus than Kurmis, 

Ranjit v. Radha Rani, 20 A. 476; A. W.N. (1808) 
121, referred to. 

Ssceond appeal from the decision of the 
Small Cause Court Judge of Agra, dated the 
23th January 1913. 

Mr. Q. L. Agarwala, for the Appellant. 

Mr. Gulsari Lal. for the Respondent. 

JUDGMENT.—In this suit Masammat 


Durga, the plaintiff-respondent, claimed 
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- gortain property’ as the widow of one 
Bhondu. The claim was resisted upon a 
variety of pleas. The most important were 
that the plaintiffs husband Bhondu had 
predeceased his father and that the suit 
was barred by limitation. These pleas have 
been decided against the defendants by the 
lower Appellate Court. In second appeal 
stress is laid on another plea which is 
also found in the written atatement of the 
defendants. This plea was_to the offect 
that the plaintiff had re-married and had 


thereby lost any right she may ever have’ 


possessed to the property of Bhondn It 
is contended that an express issue should have 
been framed on this point and should have 
basen tried ont by the Courts below. Tho first 
issue in the Oourb of first instance was:— Is 
tha plaintiff the owasr of ths property in 
dispute?” Upon that issue it was open to the 
dsfeadants to tendər any evidence they might 
wish to proluco rogarding the fact of 
Musammzé Daurga's second marriags and the 
legal cons3qu3n033 of such marriage, if any, 
amongst the psople of the caste to which 
she parties balong. The only evidence disg- 
coverable on the rovord bearing on this 
question is Musammai Darga’s denial that 
tha hal evor taken any second hasband. 
Moraaver ib is not a universal principle of 
law that by roemirriago a Hindu fomale 
forfeits her right to the proparty of her 
first husband. Ascording to the ruling of 
Banjik v. Radha Rani (1) this would de- 
pend on whether, by the custom of the caste 
to whioh the woman bolong3, re-marriage 
of a widow. is parmitted indapendsntly of 
the provisions of Ast XV of 1853. Tho 
reported caso above referrad to related to 
litigants of the Kurmi caste. The parties to 
` the present suit are Bharbhunjas and I 
should not be prepared to say off hand that 
they occupy s higher social status than that 
of the Kurmis. In any case the defendanta 
“are, in my opinion, not entitled to have this 
point r3-opsnel now, so as to ensble them 
to tender evidence. which they could haye 
offered in the Cours of first instanca had they 
-sean fit to da so. I dismiss this appeal with 
coste. 


A 
_ (1) 20 A 476; A. W. N. (1898) 121. 
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PUNJAB OHTEF COURT. 
Oru Revistox Parros No. 1483 or 1912. 
, May 5, 1914. 
Present:—Mr. Justice Shadi Lal, 
FIRM OF ATTAR SINGH AJAB SINGH 
—PLAINTUFF8B—PETITIONNRS 


DETENI 
HAKU AND ornaas—Darzypaxts— 


RASPONDNNTA. 

Oontract Act (TX of 1872), a 23—Consideration— 
Doan for briba—Plea not raiecd before fire Court can- 
not bs ground of appeal—Practica—Pleadings. 

“A suit is not maintainable for recovering moñey 
lonb and used for an fllogal object as bribe. 

Rajkristo Mottro v. Koylash Chunder Bhutiacharjes, 
80. 24, followed. 

But where the defendant did not plead in the first 
Onart that the manny was borrowad for giving bribe, 
he is preciadad from raising such a plea for the first 
tims in appeal and the Appsllate Oourt is not allowed 
to deside the case on that point, 


Petition, under section 70 of Act XVIII of 
1834 as amended by Act IV of 1912, for 
revision of the decre of the District Judge, 
Shahpur, dated tho 17th June 1912, revers- 
ing that of the Munsif, 2n1 Class, Bhera, 
dated tha 23th Marsh 1912, decresing the 
claim, 


Mr. Nand Lal, for the Petitioners, 

JODZGMENT.—This judgment will 
dispose of the Revisions Nos. 1468 and 1469 
of 1912 which arise ont of the same suit. 
The decree of the Munsif in favour of the 
plaintiffs has been setaside by the Distriot 
Judga on the sole ground that the money 
was borrowed by the defendants from the 
plaintiffs for giving bribe to an official and 
that the plaintiffs knew of it. Now there 
is authority for the view that a plaintiff 
cannot get a decree for money lent for the 
express purpose of accomplishing an illegal 
object when the money has been used for that 
purposs,—vide Rajkristo Mottro v. Koylash 
Ohunder Biusttaokarjes (1). 


In orler to defeat the claim of the 
plaintif, thera muss bə a finding that the 
money was, asa matter of fact, used for an 
illegal object and that the plaintiff lent it for 
that purpose. 

In the present case, the defendants, who 
were seven in number, did not plead that 
the money was borrowed for giving bribe, 
that the plaintiffs knew of it and that the 


-bribe was given. No issue was, therefore, 


. 


(1) 8 0. 24 
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framed and no inquiry made. The Munsif 
passed a decree defining the’ amount which 
each defendant was directed to pay to ithe 
plaintiffa. Five defendants who filed one 


‘appeal in the District Court did not raise . 


the question of bribe in their memorandum 
of appeal, one defendant Aln did not appeal 
at all and only Nathu contended, inter alsa, 
that the money was borrowed for giving 
bribe. Before me, the above five defendants 


still adhere to what they said in the Court ` 


of firat instance and repudiate the contention 
of bribe. 

On the facts stated above, it in quite 
clear that the District Judge should not 
have decided the case ona point which had 
not been raised in the pleas and on which no 
onquiry had been meade. The defendant 
Nathu is precluded from raising a new point 
in the Appellate Court and: the case must be 
confined to the issues framed in the Court 

. of first instance, I, therefore, accept this 
application for revision, set aside the decree 
of the District Judge dismissing the suit and 
direct him to decide the appeal of the reapond- 
ents on the merits. Costs in this Court 
‘will be costs in the cause. 

Petition allowed. 


‘LOWER BURMA CHIEF COURT. 
Crv Revision No. 98 or 1907. 
January 29, 1908. 

Present:_—Sir Clarles Fox, Kr., Chief Judge. 
TOON CHAN—AppaLLant 


versus 
P. O. SEN (OFFICIAL RECHIVER)— 
RESPONDENT. 

Transfer of Property “Act (IV of 1882), s. 50— 
Roeceiver’s claim for rent paid in adrance to ownsr— 
Buch adcance payment a condition precedent to letivag 
premiss, 


Whers the mortgagor of certain m pre- 
. mises let them toa tenant after receiving 5 months’ 
renéin advance as a condition precedent to such 
letting and subsequently a Receiver appointed in the 
mortgage suit relating to those premises sued for 

racorery of the same rent: f 
Hald, that the lessee having paid the rent in advance 
only as a part of hie entering into the contrast of 
the premises, could not compelled to pay it 

over again to she Receiver. 

Revision against the judgment and decree 


of the Small Canse Conrt of Rangoon, 
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dated 10th May 1907, in Civil Regular Suit 
No. 2068 of 1907. i 

Mr. R. M. Das for the Appellant. 

Mr. J. R. Das, for the Respondent. 

JUDGMENT.—This was a suit brought ' 
by the Receiver appointed in a mortgage 
suit for rent of one of the mortgaged honses 
for tha months of December 1906 and Janu- 
ary and February 1907. The defendant 
resisted the suiton the ground that he ‘had 
on the 27th October 1906 paid five months’ 
rent in advance to the mortgagor who was in 
possession and who let him into possession. ` 

The circumstances under which he paid 
the rent in advance were not in dispute. - As 
previous tenants had left the house withont 
paying the rentas dne by them, the mort- 
gagors made the defendant pay in the five 
months’ rent in advance. ' 

The plaintiff was appointed Receiver on 
the 10th December 1906. Hoe claimed the. 
rent for December eppargatly on the ground 
that the rent for that month fell due upon 
ita expiry. 

The Receiver stood in the ahoes of the 
mortgagees of the house. Whether it was 
open to him or them to claim for rent is 
doubtful, —vide the notes to Mop v. Gallmiare 
in Smitha’ Leading Case. 

Assuming that he” could, the question 
remains whethor he could make the defend- 
ant pay to him rents for months for which 
the defendant had already paid in advance. 
Tn support of the contention that he could 
do so, the cases of DeNicholls v, Saunders (1) 
and Oook v. Guerra (2) were relied on, but 
those cases are distinguishable from the.-pre- 
sent inasmuch as according to the contracts 
in those cages the rents were not due 
until the expiry of certain periods. In 
the -present case the lessor made it a con- 
dition of her letting the premises that 
rents for five months should be paid-in 
advance. There is no provision of law 
forbidding such a contract, and when such is 


. the contract, the basis: of the reasoning on 


which the above-mentioned cases were decided 
is absent. 

If a lessee pays his rent before it is due 
it may well bs said that he does not pay 
in falflmout ofan obligation upon him, snd- 
thatsuch paymodt mast be regarded as an 

(1) (1870) L. R. 5 O. P. 589 83 L. J. O.P. 297; 23 
L. T. 681; 18 W. B. 1106. 

(2) (1872) L. R, 7 0. P. 133; 41 L. J. 0. P, 89; 26 L. 
T, 97; 20 W. BR. 841: i Gaa 
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advance to the lessor with an agreement that 
on the day when the rent becomes due such 
advance shall be treated asa fultilment of 
the obligation to pay rent. But when it 
is part of the contract, as it was in the present 
case, that the lessee should pay rent in 
advance, and the lessee pays in advance, he 
does so in fulfilment of an obligation under 
the contract. 

In such a case section 50 of the Trans- 
fer of Property Act, in my opinion, pro- 
tecta him from having to pay over again to 
a person who may subsequently become 
entitled to the rents or profits of the pro- 
porty leased. 

On these grounds I think the decision 
of the Small Oanse Court was erroneous 
in law. 

The decree is set aside, and the suit is 
dismissed with costa. 

. The plaintiff must pay thedefendant’s costs 
of this application. 
Decree set asido. 


CALCUTTA HIGH COURT. 
APPRAL YROM O2zpnx No, 601 or 1913. 
May 22, 1914. 
Present:-—Mr. Justice D. Chatterjee and 
Mr. Justice N. Chatterjee. 
JAYDHARI DASYA AND O0OTHung— 
JUDGMENT-DEBTORS—APPWLLANTS 


2 têrang 
RABIK LAL SIK DAR——DEOREL-HOLDER 
“. AND OTHERS—~AUCTION-PURCHASERB— 
RESPONDENTS. 

Osvil Procedure Oode (Act F of 1008), s. 115, O. 
XLVH, r. 1—A pplication rejected without hearing ap- 
plicant—HMaterial irregularity 

Itis the ersence of a judicial order upon an ap- 

on that the applicant should have an oppar- 
tunity of being~heard in support of his prayer. 

Where no moh opportunity 1s given the Court acts 
with material irregularity in the exercise of its 
jurisdiction... 

Appeal against the order of the Sub-Judge, 
lst Court, District Backergunge, dated 9th 
October 1912. 

Babu Jatindra Nath Lahiri, for the Ap- 
pellante, 

Babu Surendra Ohandra Sen, for the Res- 
pondenta, 

JUDGMENT.—This is an appeal against 


an ordet rejecting an application for the 
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revival of an application for the setting aside 
of a sale in execution of a decree. The ap- 
plication was headed as one under Order 
XLVI, rule 1. and Order IX, rule 9, and 
seems to have been filed in the office of the 
Court below. The officer of the Court re- 
ported that this was an application under 
Order XLVII, rule 1, and the copy of the 
judgment complained against was not filed. 
On that report the learned Subordinate 
Judge wrote, “No sufficient ground to admit 
the application: rejected.” The officer of 
the Court had no right to decide whether 
the petition was one under Order XLVII or 
Order IX and his report must nean that as 
the petition was headed og one under Order 
XLVII it must as such be accompanied with 
a copy of the judgment. If the learned 
Judge thought that a copy of the judgment 
was necessary he should have either returned 
the petition or asked the petitioners to file 
the required copy. Not only did he not do so 
but he recorded an order rejecting the peti- 
tion as he saw no sufficient reason to admit 
the same. 

This order was apparently recorded with- 
out hearing the application. It is contended 
by the learned Vakil for the respondent 
that this was a judicial order rejecting an 
application for review, and there is no appeal 
against such on order and itis not amen- 
able to revision under section 115 of the 
Civil Procedure Code, as the case seems to 
have been treated as one under Order XLVI 
and the question of the applicablity of 
Order IX was not considered. We shall 
deal with the matter before us only as one 
under Order XLVI. It is the essence of 
a judicial order upon an application that 
the applicant should have an opportunity 
of being heard in support of his prayer: 
The applicant had no such opportunity and 
wan not heard in this case. The order, 
therefore, was passed by a Court aoting 
with material irregularity in the exercise of 
its jurisdiction. In this view of the case 
wo set aside the order of the Court below 
and direct it to hear the application in 
accordance with law. No order as to costs. 

Order set aside, 
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- ALLAHABAD HIGH OOURT. ar 
Suconp CIL APPHAL No. 602 or 1914. _ 
` June 5, 1914. : 
Present:—Justice Sir P, O. Banerji, Kr. 
BITA RAM—Derraxpaxt—APPELLAST 


; versus 
SUBHEDA KUAR— PLATRTIPY— RMSPONDENT 

Civil Procedure Oods (Act F of 1008), s. 47—Feecu- 
tion proceeding ‘uimted with frawd—Suit to set aside 
sale, whether barred—Declaration—-Limitation. 

A suit to set asido ẹ sale held in execution pro- 

tainted with frand is not barred by section 
47, Civil Procedure Code. 

Buch a mit is not to set aside an auction sale but 
to have it declared that the sale being tainted with 
frand cannot affect the rights of the plaintiff in res- 
pect of the property sold and is, are, not barred 
by Hmitation if brought beyond the period of limite. 
tion provided for the setting aside of auction sales. 

Second appeal from the decision of the 
Subordinate Judge of Oawnpore, dated 22nd 


Pebruary 1913. 


Mr. B. N. Vyas, for the Appellant. 
Mr. Damodar Das, for the Respondent. 


JUDGMENT.—The facta of the case out 
of which this appeal arises are these. One 
Musammat Subachani obtained a decres in the 
Qourt of Small Causes at Cawnpore against 
one Baldeo Singh. After the death of 
Baldeo Singh she applied for execution of 
the decres and prayed that tho present 
plaintiff, Musammot Subheda Kuar, be de- 
clared to be the legal representative of the 
deceased. Subheda Kumar objected denying 
that she was such legal reproventative. Her 
objection was allowed on February 2, 1902, 
and the Court hold that she was not the 
legal representative of the deceased Baldeo 
Singh. This order became final, but inspite 
of it the present appellant applied for exe- 
cution of tha decree in 1995 and in his 
application named the plaintiff aa the legal 
representative of the deceased. I am informed 
that he made the application for execu- 
tion not aa the legal representative of 
Subachan Kuar who had in the meantime 
died, but on the allegation that he was the 
real owner of the decree. Execution of the 
decree was transferred to the Court of the 
Munsif of Cawnpora and a half share in 
certain groves was attached as the property 
of Baldeo Singh which was sold by auction 
and was porchased by the appellant. There- 
upon, the present suit was brought by the 
plaintiff for « declaration thatthe execation 
proceedings were fraudulent. nd had been 
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taken against her without her knowledge and 
that the kale did not affect her interest.in 8 
half ‘share of the grove which belonged sepe- 
rately to her and not to Baldso Singh. The 
lower Appellate Court in concurrenca with the 
Court of firstinstance found that the property 
was the separate property of the plaintiff and 
did not belong. to Baldeo Singh, that the 
application for executioh made by thé appel- 
lant and all subsequent proceedings in con- 
nection therewith were fraudulent, that the 
plaintiff was kept ont of all knowledge of 
those proceedings by the- fraud of the ap? 
pellant and that she was wholly ignorant of 
those proceedings. The claim of the plaint- 
iff was accordingly decreed. The first con- 
tention raised in thia-appeal is that the 
suit is barred by section 47 of the Code of 
Civil Procedure. As to this itis sufficient 


to say that on the finding of the Court below . 


that the whole of the execution proceedings 
wore tainted with fraud and had been taken 
in freud of the plaintiff, that section. does 
not-bar the suit. The next contention is 
that the claim is barred by limitation being 
a claim to set aside the auction sale, This 
contention slso is equally untenable. Tho 
guit js not to set aside the sale, but to have 
jt declared that the sale being tainted with 
frand cannot affect the righta of the plaintiff 
jn respect of the property sold which is 
her property ond not the property of the 
judgment-debtor, Baldeo Singh. The case of 
Malkarjun v. Narhari (1) has boen referred 
to on behalf of appellant but that case has, 
in my opinion, nọ bearing on the cage 
before me. There the property sold was the 
property of the original, jndgment-debtor 
but a wrong representative bad been placed 
on the record. There was no question of 
‘fraud in that case. In the presént case-inspite 
of the order which the Court had already 
passed declaring that the prasent plaintiff 
‘was not the legal representative of Baldeo 
Singh, the appellant desori her as such 
representative and kept-hér out of all 
knowledge ‘of hia pplication and tho 
subsequent’ proceedings by practising a 
fraud on her. All these proceedings having 
‘been found to be frsndulent were 
void as against her and could not affect, her 
interest: in the property. I dismiss the 
appeal with costs including fees on the 
higher scale. Appeal dismissed. . 

1) 25 B. 887%; 5 0. W. N.16 10 W. Li J, 8684 
2 Bom, L-R 921; 21 T Ar 816. (P; Oy, 
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MADRAS HIGH OOURT. 
Orama Orvis Suit No. 194 or 1908. 
December 18, 1913. 
Presont:—Mr. Justice Wallis. 

T. R. GANESH ROW alias VANKAT ROW 
—PLAINTITF 


versus 

T. V. TULGA RAM ROW axp OTHNRS—- 
| BASPONDENTG, 

Hindu Law—AHenation by father sot diminished 
by birth of subssquenily bora son—Such son's share 

ng famsly pro ivil Procedure Code 
Ast CY of 1882), s 244—'‘Determined’, meaning of. 
alionation made by a father is not diminished 

iby ALA berth cf 6 eon wubsequent ko Ehe atlenesion. 

The son born to the alienar after the alienation 
but before partition succeeds by birth to a share in 
the joint family property, and the shares of the other 
members of his branch are reduced proportionately to 
make up his share. 

Where « joint Hindu family consists of a father 
and a son, and ths father allenates the family pro- 
party, and another son is born subsequently to The 
alienation, the alienation will be upheld to the extent 
of tha fathor’s share (i. e., 4) before the birth of the 
second son, and ths second son will be allowed an 
equal share with his elder brother in the remaining 
half of the family 

Tho word ‘determined’ in section 244 of ths Code 
of Civil Procedure, 1882, showa that the questions 

refarred to are to bs finally disposed of, and the effect 
of the section is to give tha. Oourt exsouting the deores 
jorisdiotion to som sacs finally of such questions by 
granting appropriate relief. 

FAOTS ofthe case will be found fully 
set out in the judgment of Wallis, J., reported 
in 1 Ind. Ons. 380; 19 M. L. J. 4. The case 
was now heard in pursuance of the order of 
the Privy Council returning the case to the 
High Oourt for the .trial of the questions 
covered by issues Nos. 6 and 7 (ride 19 Ind, 
Oas. 515; 25 M. L. J. 150). 


Mr. T. B. Venkatrama Sastri, for the 
Plaintiff. 

Messrs. V. Mastlamans Plasi and T.F. 
Muthukrishna Atyar, for the Defendants. 


JUDGMENT:—In this casa the Privy 
Council have given the plaintiff a declaration 
that the compromise entered into by. his 
father in Oivil Sait No. 233 of 1835 was not 
binding on him for wint of sanction under 
Baotion 452, Civil Pss031ara Coda, and that he 
ougut to be romitted to his original rights 
uidsr that desres. They hive also remitted 
the suit unier Appasl 194 of 1933 to this 
. Gourt in order, i in the words of the Orders in 
Council, ‘that the other -questions arising 
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between the parties and covered by the-issues 
Nos.6 and 7 may be disposed of.’ The 6th 
issue is: “Is the plaintiff in any event entitled 
to recover more than a moiety of the amount 
sued for?” It is not seriously contended that 
the compromise entered into by the plaintiffs 
father did not bind his own share in the pro- 
perty of the joint family which consisted at 
the time of the plaintif and his father, or 
that the compromise must not in this suit be 
considered an alienation made by the father 
for consideration. It is consequently binding 
on the father’s share. The fact that since 
the institution of Civil Suit No. 194 of 1906 
two sons have been born to the plaintiffs 
father cannot under the recent Full Bench 
decision in JAinaw Pillai v. Kaltmuths Ohetit 
(1) have the effect of diminishing the aliena- 
tion made by the compromise in favour of the 
lst defendant, and the issue, therefore, be 
answered in the negative. 

The 7th issue is: “Is the plaintiff entitled 
to charge interest and ifso, at what rate?” 
The rate of interest given by final decree in 
Civil Sait No. 268 of 1886 is six per sent. 
At the date of the final decree there was an 
appesl pending against thainterim daarse 
and the fina] decree was made subject to the 
reault of the appeal. .Onthe appeal which 
was heard shortly before the compromise an 
additional amount was made payable to the 
plaintifPs father as representing his branch 
of the family. In the ordinary course the 
final decree would have been amended as 
provided therein and the additional sums 
would have been made payable with the 
same rate of interest and from the same date. 
As it was, the plaintiff's father entered up 
satisfaction pursuant to the compromise 
which has now been declared to be not binding 
underthedecres. Their Lordships havedeclared 
the plaintiff to be entitled to be remitted to his 
original righta under that decree, and they 
include, in my opinion, œ right to receive 
interest at 6 per cent. not only one half the 
sum mentioned in the final decree but also half 
the additional sum which was found payable 
on appeal against the tnterim decree. This 
disposes of the second issue. 

Theso are the only issuss remitted by 
their Lordships, but somo further questions ` 
have been raised on behalf of the Ist defend- | 
ant. Inthe first place it is contended that 


(1) 9 Ind. Oas. 506; 83 M. ee L J. 248 
(1911) M, W. N., 288; 0 W£. L, T. 880, 
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as this Court decided atthe hearing an 
objection taken by the lst defendant that 
the plaintiff ought motto have instituted a 
separate suit but to have proceeded under sec- 
tion 244, Civil Procedure Oode, in the Original 
Suit No. 266 of 1886 and decided to treat 
this suit as an application under that section, 
and as under the decree in Original Suit No. 
266 of 1886 no relief is awarded to the 6th 
defendant, the present plaintiff, the plaintiff 
is not entitled to recover anything in this 
proceeding but must be referred to another 
suit. There are several answers to this objec- 
tion. In the first place it appeara froma 
perusal of their Lordships’ reasons and of 
the Orders in Council that this Court is 
required to dispose of the case finally in 
obedience to the order. Their Lordships 
were clearly of opinionthat this Court was 
right in disposing of the case on the merits 
and were not called upon to consider whether 
the present proceedings ‘might be 
described more correctly as a suit or as an 
application under section 244, Civil Procedure 
Code. Secondly, the lst defendant who 
persuaded the Court at the hearing that the 
plaintiff's remedy was under section 244 can 
scarcely be bound now to say that no remedy 
is available to him under that section. 
Lastly I hold that on the merite there is no 
foundation for the objection. Section 244 
requires that questions of the nature specified 
in the section arising between the parties 
to the suit shall be determined by the Court 
executing tho decree, and not bya separate 
. suit. The word “determined” shows that 
these questions are to be finally dispcsed 
of, and the effect of the section is to give 
the Court executing the decree jurisdiction to 
dispose finally of such questions by granting 
appropriate relief. In Original Suit No. 266 of 
1886 certain monies were made payable to 
the 8rd defendant as representing his branch 
of the family which then consisted of 
himself and the minar 6th defendant, the 
present plaintiff. The 3rd defendant having 
alienated his own share and affected to 
release the plaintiffs share of such monies 
in favour of the judgment-debtor it seems to 
mo that it is open to the Court under 
section 244 to declare the release not binding 
on the 6th defendant, the present plaintiff, 
and to make his share payable to him directly 
by the judgment-debtor. 

- The ist defendant then raises another 
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objection based on the fact which ‘was not 
before their Lordships, that subsequent to 
the institution of Original Suit No. 194 of 
1906 two more sona have been born to the 
plaintiff's father andare, it issuggeated, entitled 
to equal share in the fund with their brother, 
the present plaintiff. Asthey have not been 
made parties to the suit and as the plaintiff 
has no title to represent them, it is con- 
tended that the utmost he can recover is 
one-third of one-half or one-sixth of the whole 
fund in dispute. For the plaintiff on the other 
hand itis contended that the offect of the re- 
lease by his father of his own share inthe fund 
was that the residue ceased to be joint family 
property and became the separate property 
of the plaintiff in which sons subsequently 
born to his father acquired no right by birth. 
Sripatt Chinna Sanyasi v. Suriya (2), Atyyagart 
Venkatramayya v. Atyyagart Remayya (8) 
Kadegan v. Periya Munusams(4) Ibteramsa Row- 
than v. Thirumalat Muthuveera Thirurenkatasams 
Naik (5), Ohinnu Pillai v. Kalimuthu Ohetty 
(1) Srinivasa Sundara Thathachanior v, 
Krishnasamy Iyengar (6) were cited in 
support of this proposition as to which see 
Shivajirao v. Vasantarao (7). On the other 
band it was argued that ihis contention 
was opposed to the nettled practice of the 
Courts in partition suits in which it is sought 
to declare that alienations made by some 
of the co-parceners are not binding on the 
others. 

I cannot give judgment for the plaintiff 
for the whole half share without deciding 
this question in his,favor, and I think I 
ought not to decide it in the absence of 
the plaintiffs minor brothers who, it is 
suggested, are interested in the fund. I 
accordingly direct the plaintiff's brothers, 
Ramachandra Row and Krishna Row minors, 
to be made parties-defendants with liberty 
to come in and prefera claim to share in the 
fund. 

Adjourned to 7th January 1914. 

[The plaintiff's brothers were made parties 


2) 5 BM. 196; 6 Ind. Jur, 410 

8) 25 H. 690 (F. B.). 

4) 18 M. LJ. 477. 

6) 7 Ind. Oas 650, 34 M. 260, 20 M.I. J. 748, 8 
M. L. T. 200 (F. B.): (1010) 3. W. N. 380. 

(6) 15 Ind. Oas. 354, 11 M. L. T. 81% (1912); 1 Mt. 
W. N. 379. 

CI) 2 Ind. Cas, 240; 33 B. 267; 10 Bom, L. B. 778- 
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and the Court delivered the followi entitled to the share he would have had if 


the 24th March 1914. 


judgment on 

I have considered the cases referred to 
“in the argument and also the recent decisions 
of Sankaran Nair and Bakewell, JJ., in 
Nanjaya Mudal v. Shanmuga Mudali (8). 
The question for decision is, where a father 
and aon constitute a joint family, and the 
father alienates to a third party his share 
in a certain portion of the joint family 
property, and subsequently to the aliena- 
tion but before partition of the joint family 
property another son is born to the father, 
is such son entitled by birth to share to 
-any, and what extent, with his brother in 
the unalienated moiety which did not pass 
to the slienea by virtue of the alienation, 
‘or is the elder son entitled to the whole of 
the unalienated moiety to the exclusion of 
his younger brother? The question is one of 
‘considerable diffloulty and does not appear to 
have arisen directly for decision. In Hardi 
Narain Sahu v. Ruder Perkash Misser (9) 
however the facts wero very like those of 
the present case. A oreditor of the father 
acquired his share by purchase ata Oourt 
auction and obtained possession of the joint 
family property. The father then purported 
to convey his share to his son, the remaining 
co-parcener, and the latter sued to recover 
possession from the auction-purchaser on the 
ground that at utmost be had soquired the 
father’s share, and that as he had not en- 
forced his rights by partition. he was not 
entitled to posession of any of the property. 
The High Qourt held that the defendant 
had only acquired tho father’s share, and that 
though he ought strictly to have brought 
a suit for partition, this proceeding might 
be treated as auch o suit and partition 
effected. They accordingly joined the plaint- 
iffs mother who under the law then pre- 
vailing was entitled too shara. In their 
judgment they say that another son had 
been born since the institution of the suit, 
and that it was contended, apparently by the 
appellant, his elder brother, with a view of 
reducing the share of the defendant, the 
alienes, that the subsequently born son was 
entitled to a share against the alienes. This 
they negative holding that the aliense was 


(8) 23 Ind. Cas, 655; 185 H L. T. 186, (1014) 3E. W. 
N. M, L J. 878. 
9) 10 O. 626; 111. A. 26. i 


partition had taken place at the date of the 
alienation, and allotting the other two shares 
to the minor plaintiff and his mother. The new 
born son was not a party and the Court 
apparently thought he was not entitled toa 
share or they would have brought him on the 
record. The point, therofore, cannot be said 
to have been decided. j 
When the. case was under appesl to the 
Privy Council the mother died and her two 
surviving song were brought on as legal re- 


.presentatives. As the younger of them is 


described in the judgment of the Privy 
Council as the second son, he must be the son 
who was born while the appeal to the High 
Court was pending, and the statement in 
the body of the report that this son was born 
while the appeal to the Privy Oouncil was 
pending must bo a slip. No question appears 
to have been raised before their Lordships 
as to his claim, if any, to share in the unalie- 
nated portion of the joint family property, 
and the decision of their Lordships does not 
seem to tonch the point. 


The result of the case would appear to be 
that the High Oourt did not consider the 
after-born son of the co-parcener who had 
alienated his share entitled to share with 
the remaining members as, if they had cop- 
sidered him ao entitled, they would have pro- 
tected his interest in passing the dearee. In 
that case he was not a-party and the other 
co-parceners were asserting his right to share 
so that the case does not seem to be of much 
authority on this point. All that it decided . 
was that the alienee was entitled to the share 
which the alienor would have got if thero 
had been a partition at tho time of the 
alienation, 8 point since expressly settled 
by this Oourt in Ohinaw Pillar v. Kalimuthe 
Ohetti (1). Krishnaswami Aiyar, J., in the 
judgment which he prepared but did not 
deliver in this case, held on the analogy of 
a rule of English law as to joint-tenancy 
that an alienation by ons of the co-parceners 
of a portion of the joint family propòrty pats 
an end of the joint tenancy and converts the 
co-parceners into tenants-in-common. And 
Benson and Miller, JJ., in Srinivasa Sundara 
Thathachariar v. Krishnasamy Iyengar (6) 
subsequently held that where a oco-parcener 
parts with his share in a portion of the joint 
family property the effect is to pué an end to 
the --joint- tenancy altogether-as to -this-par- 
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ticular property and make the other oo- 
parceners tenante-in-common as between them- 
selyes along with the alienes. In Subba 
Row v. Ananthanarayana Ayar (10) Benson 
and Sundara Aiyar, JJ. held that the effect 
isto make the aliense a tenant-in-common 
with the other co-parceners in respect of his 
property but to leave the other oo-parceners 
joint tenants as between themselves. In the 
latest case of all, Nanjaya Mudah v. Shunmuga 
Mudah (8) Sankaran Nair and Bakewell, 
JJ., dissented from these decisions based on 
the judgment of Krishnaswami Aiyar, J., and 
held that, where a co-parcener alienates his 
share in a specific portion of the joint family 
property, the alienee does not become a 
tenant-in-common of the alienated property, 
but is only entitled to an equity to stand 
in the shoes of the alienor, and at partition 
to have the share allotted to him which he 
would have had if partition had taken place 
at the time of alienation and further have s 
portion of the specific property alienated 
allotted to him if it can be done without in- 
conveniences. In view of the latest decision, 
which I ought, I think, to follow, no argu- 
ments can be based upon the existence of 
a supposed tenancy-in-common after aliena- 
tion and before partition. How then does 
the case stand on the footing that the aliense 
only acquires an equity of the nature indicated 
above? The son born to the alieror after 
the alienation but befor partition succeeds 
by birth to a share in, the joint family 
property, and the shares of the other members 
of his branch are reduced proportionately to 
make up his shore. In the present case the 
joint family before the birth consisted of the 
father and elder son. On the birth of the 
second son to give him hig one-third share 
the share of his father and brother would 
each be reduced by one-third, and he would 
get from each a one sixth share of the whole 
to mako up his one third share. Tho fact 
of the father having alienated his sharo 
appears to me to be no reason why the elder 
brother’s share should not be diminished by a 
1/6th share of the whole, as it would have 
been if no alienation had taken place. 

But in order to give the new born sona 
share equal to his brother, it would be ne- 
cassary to reduce the elder brother’s share 
by an additional 1/6th of the whole, as 


(10) 14 Ind. Can-624 28 M. L.J. 64 113L L T, 
%6. b 
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according to the decision the father’s share 
in the hands of the alienee is not liable to 
any diminution for this purpose. If we allow 
the elder brother’s share to be further 
reduced in this way, he is prejudiced as a 
result of the father’s alienation. If we refuse 
to do so, the new born son is prevented 
from participating in what was still joint 
family property at the time of his birth. 
The question really comes to this. Is the 
equity in favour of the alienes of the father’s 
share to be enforced at the expense of 
both the other co-parceners, the son born 
before and the son bora after alienation, or 
only at the expense of the latter? In theory; ` 
something may be said for the second 
solution but the settled practice of this 
Oonrt, and as far as I can ascertain of 
mofussil Courts also, is the other way. It 
frequently happens that in partition shits ` 
alienees from individual oo-parceners are 
made parties and the alienations made 
by individual 0o-parceners are 
found not to bo binding on the other 
members of the joint family. In such cases 
it has never been the practice to make any 
distinotion betwoen gona of the alienor born 
before ‘the alienation and sons born after 
alienation but before partition. To do so 
would add greatly to the complexity of the 
task of working ont a partition. In the 
absence of direct authority, and in the some- 
what conflicting state of the decisions! do 
not think that, sitting here, I should be 
justified in departing from what appears to be 
the settled practice of the Courts, more especial- 
ly as I consider that the existence of such 
a practice is, in a question of this kind, a 
very strong argument against any alteration 
based on purely theoretical considerations. 

There will be a ‘joint decree in favour of 
the plaintiff aud defendanta Nos. 8 and 4. 
Plaintiff to recover the costa of the suit from 
the Ist defendant and to pay the costs af 
defendants Nos. 3 and 4. 4 

Kuit decreed. 
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LOWER BURMA OHIEF OOURT. 
Brast Orvit Arrear No. 161 ov 1911. 
February 28, 1914. 
Present:_—-Mr. Justico Ormond and 
Mr. Justice Parlett. 

KO KYO asp AKOTHAR-— DRYANDANTS— 
FAPPRLLANTS 
versus 
A. K. OURPEN OHBTIY AND avormps— 

| PLATATIPRS— RESPONDENTE. 

Equitable mn tgage affected before satension of 
Transfer of Property Ast to Burmi—Assignamsnt of 
such mortgage—Transfer of Property Act (IV. of 
sa amor clause (e) of the Transfer of Pro- 
perty Act, an equitable mortgaga made prior to the 
let January 1005, can be = where the 
mortgage is originally valid and the parties are 
entitled to make the mortgage into one bearing 
compound interest by an oral agreement subecqnent 
to Ist January 1905. 

Appeal against the judgment and decree 
of the District Judge of Thaton dated 
29th July 1911 in Civil Regular Suit No. 4 of 


1910. 
Mr. Palt, for the Appellants. 
Mr. Giles, for the Respondents. 


JUDGMENT. 

Ornwoxp, J.—This is an appeal by the 2nd 
and 3rd defendants only, against whom a 
mortgage decree has been given in favour of 
the plaintiffs in the lower Oourt. The 2nd 
and 3rd defendants deposited certain title- 
deeds with the Ist defendant, a Chetty firm, 
as security for aloanand gave him pro-notes 
as collateral security. Atthe end of Janu- 
ary 1905, the accounts were made up bet- 
ween the lst defendantand 2nd and 3rd defend- 
ants, and 2nd and 8rd defendants gave. the 
the lst defendant as renewal of the pro- 
notes then outstanding, two pro-notes and 
a mortgage bond for Rs. 95. The title- 
deeds were left in deposit with the lst 
defendant. These documenta were left as 
seonrity with the lst defendant for monies 
due from the 2nd and 8rd defendants to 
the lst defendant before January 1905. 
The lst defendant” subsequently assigned 
this security and titlo-deeds to the plaint- 
iff. Ib is contended for the appellants 
that inasmuch as new documents were givan 
as collateral security after the Ist January 
1905, when the Transfer of Property Act 
came into force the deposit of title-deeds and 
the transactions ‘having taken place at 
Zethelin, there was no valid mortgage;—and 
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alternatively, that if the old mortgage con- 
tinned, it would not cover the whole debt 
inasmuch as it would notcover the com- 
pound interest, the amount of the debt 
having been calculated and interest added 
to the principal. The case of dw Nin 
v. Raman Chetty (1) ir an authority 
to show that under section 2 (e) of the 
Trensfer of Property Act the equitable 
mortgage made prior to the lst January 
1905 could be assigned in the districts by 
deposit after that date. Itis also authority 
to show that the equitable mortgage 
having been valid originally, the parties 
would be entitled by oral agreement to 
make the mortgage into one bearing compound 
interest by an oral agreement subsequent 
to the Ist January 1905. This appeal, there- 
fore, in my opinion, should be dismissed with 

costs. à 4 

It must, however, be pointed out that as 
the bond for Rs. 95 executed on thé 
80th January 1905 by the appellants in 
favour of the defendant Chetty firm pur- 
ported to be a simple mortgage only, it 
required registration and being un- 
registered it is inoperative to create any 
mortgage. The first paragraph of the 
decree pf the District Court should accord- 
ingly be amended soas to make it clear 
that the house and site referred to in that 
bond are not liable to be sold under the mort- 
gage decree passed against the defendant. 
Chetty firm. 

PARLETT, J.—I agrees. 

Arpeal dismissed. 
(1) 4 Ind. Can. 28% 5 L. B. R. 08. 


ALLAHABAD HIGH COURT. 
Sucowp O1vit Appsat No. 497 or 1918. 
May 28, 1914. 
Present:—Mr, Justice Piggott. 
BECHU BAHU-—-PLAINTIFP—-APPALLANT 
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Agra Tenancy Act (H of 1901), ss, 198, 197—Juri 
diction — Bjoctmant suit—Lessor and lesme—Agriul- 
tural tenancy, determination af. 

Thare is nothing in the Tenancy Agt which mg 
gesta that a tenant pnis an end to the tenancy by 
denying the title af his lessor, 


Mag 
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In the case of an agricultural tenancy there is only 
one wey in which the lessor can dstermine the lease, 
and that is by taking proceedings to eject tho lessee 
or tenant undar the provisions of the Tenancy Act. 

The provisions of section 198 of the Tenancy Act 
apply to suite in whioh an appsal Los in any ovent to 
the District Judgs or High Court, whether they be 
instituted at the first instance in the Civil or in the 
Revenue Court. ` 

Bam Oharan Ram v. Bhsoraj, 8 À L. J. 226, fol- 
lowed. 


Second appeal from the decision of the 
District Judge of Mirzapur. dated the 17th 
January, 1918. 

FACTS.—The plaintiff-appellant brought 8 
suit in the Munsif’s Court for possession of 
certain plots of land and for mesne profits, on 
the allegntions that he was the mortgagee of 
a fixed rato holding; that the defendant was 
his sub-tenant; and that he had failed to 
pay rent and denied the plaintiffs title. 
The Munsif dismissed the suit on the ground 
that he had no jurisdiction. He relied on 
Ram Sukh v. Gokul Ohand (1). The lower 
Appellate Court treated “the suit as one in- 
stituted in the Revenue Court” and held 
that no appeal lay to it. The plaintiff 
appealed to the High Court. 
` Mr. 8. D. Sinha for the Appellant.—The 
Court below having once assumed jurisdiction 
under section 197 of the Agra Tenancy Act 
(IL of 1901) it was not justified in dismissing 
the suit. 

T rely on Badam Singh v. Musammat Sabta 
Kuar (2) and Janki v. Baldeo Singh (8). 

The relief which the plaintiff claimed could 
have been given by the District Judge on 
appeal. The defendant having been found 
to be a trespasser, he could be ejected in the 
present suit. 

Mr. M. L. Agarwala for the Respondent.— 
Section 197 is applicable only when an 
appeal lies from the judgment of the Oonrt 
in which the suit ought to have been institut- 
ed. The plaintiff having admitted that the 
defendant was his sub-tenant cannot now 
turn round and say that he is a trespasser, 
_ unless he can show some act of his prior to 

the institution of the suit whereby the 
relation of landlord and tenant had come to 
anend. The mere filing of the suit in a 
Civil Court is not sufficient. The plaintiff 
did not even apply for the amendment of the 
plaint. I rely on section 111 (g) of the 


R 21 A. 143, A. W. N. (1898) 213. 
3) BA L. J. 119. 
: (8) (1891) Å., W. N. 191- 
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Transfer of Property Act and on Ram Oharan 
Ram v. Sheorag (4). 

JUDGMENT.—This is a plaintiffs appeal 
in a suit for ejectment. The! land in 
question consista of two fields forming part 
of a fixed-rate holding. According to the 
plaintiff these fields, along with others, were 
mortgaged to him with possession in the 
year 1894 and again in the year 1896. In 
the month of June 1909 the defendant 
entered into a contract of tenancy with the 
plaintiff, by which he agreed to occupy these 
two field# as sub-tenant of the plaintiff at an , 
annual rent of Rs. 15. He never paid any 
rent, and in the month of November 1911 
denied the existence of any tenancy and 
denied the plaintiffs title. On this the plaint- 
iff brought the present suit, for ejectment 
as against rn trespasser, in a Civil Court. 
The defence on the merits was a curious one 
and inyolved questions which need not be 
discussed hore. The learned Munaif, 
although he framed an issue as to whether 
or not the suit as brought was cognizable by 
a Civil Court, did not try this issne first, 
but went into other issues dealing with the 
merita of the case as well. He definitely 
found that there had been no oontract of 
manoy between the parties. Returning, 
however, to the question of law he held that, 
on the snit as framed, the plaintiff was not 
entitled to claim the ejectment of the defend- 
ant as 8 treapasser but should have 
proceeded against him asa tenant in the 
Revenue Oourtsa. The first point raised 
before me now in second appeal is whether 
this decision is correct. According to the 
plaintiff there was originally a tenancy in 
respect of this land, and the defendant occn- 
pied the same asa tenant. Before he, the 
plaintiff, can claim to treat the defendant as 
a trespasser, be must show that something 
has occurred which in law put an end to the 
tenancy. There is nothing in the Tenancy 
Act which suggests that a tenant puts “an 
end to the tenancy by denying the title of 
hia lessor. Ifwe turn for guidance to the . 
general principles regarding the law of 
Jessor and leases in Chapter V of the Trans- 
fer of Property Act, IV of 1882, wa 
find that by clause (g) of section 111 a 
lease is not terminated merely by the lessee 
renouncing his character as such, by setting 


(4) 3 A L. J. 228, 
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up a title ina third person, or by claiming 
title-in himself. There must be in addition 
some act on the part of the lessor showing 
his intention to determine the leases. These 
sections of the Transfer of Property Act are 
not applicable as such to agricultural leases. 
Bat they may be consulted with regard to 
the general principles of law therein laid 
down. Now inthe case of on agricultural 
tenancy there is only one way in which the 
lessor can determine the lease, and that is 
by taking proceedings to eject the lesseo or 
tenant under the provisions of the, Tenancy 
Act. It follows to my mind that the Courts 
below were right, and that on the allegations 
put forward inthe plaint the plaintiff was 
not entitled to treat the defendant os a 
trespasser, or to ask for his ejectment as 
such by order of the Civil Oourt. If the 
fact be that he has elected to come into 
Court, falsely alleging a tenancy which never 
existed, he did so inorder to strengthen his 
own case on the-merits and he must take the 
consequences. : 

~ There remains one more point io be 
considered. The decree of the Munsif of 
Mirzapur dismissing the plaintiffs suit on 
the ground of want of jurisdiction was 
appealed to the District Judge. In that 
Court it was oontended that, apart from the 
correctness or otherwise of the decision of 
the first Court on the question of jurisdistion, 
the District Judge had power to act under 
sections 198 and 197 of the Agra Tenancy 
Act (Local Act II of 1901) in order to 
secure a decision of the suit on the merits. 
The learned District Judge has pointed out 
that there are conflicting decisions of this 
Court on the question of law involved. He 
has himself preferred to follow the yiew 
taken by a single Judge of this Court jn 
Ram Oharan Ram v. Sheoraj (4). According 
to-the law as there laid down section 196 
of the Tenancy Act only applies to a case 
which was instituted in the wrong Court but 
no appeal comes before the Court to which 
ay appeal would have lain if the suit had 
been rightly instituted in the prescribed 
Court. The leading case on the other side 
is that of Badam Singh v. Musammat Sabta 
Kuar (2). It has been pressed an. me in 
argument that, this being a case decided by 
a Bench of two Judges, I sm bound to follow 
it. The case is so far distinguishable that 
it was one in which tha lower A peallate 
Vourt had passed an order of--ramand ‘and 
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had come to the conclusion that*the suit was 
in fact one cognizable by a Civil Court. 
The learned Judges who heard the appeal 
against this order of remand contented them- 
selves with saying, in a very brief judgmont, 
that they thought it unneceasary to try the 
quastion of jurisdiction, becauss the order 
of remand was one which could have been 
pissed in any case under section 197 of the 
Tenancy Act. It does not seem to me that 
the pojot was folly argued or considered in 
that case. No referenca is made in the 
reported judgment either to the opening 
words of section 196 or tothe very ingenious 
relustio ad absurdum of the contrary view 
which the learned District Judge has noticed 
in his order in the case now beforo me. I 
feel bound to aay that personally I entirely 
concur with the learned Judge who decided 
the case of Ram Oharan Ram v. Sheoraj (4). 
To my mind the opening words of section 
193 of the Tenancy Act, as they stand, obvi-. 
ously mean that the provisions of that section 
apply to suits in which an appeal lies in 
any event to the District Judge or High 
Court, whether they be institpted in the first 
instance in the Ojyil op in the Revenue 
Court. A contrary view leads to the absur- 
dity pointed out in this case by the learned 
District Judge, who has profeased to apply 
the provisions of section 197 of the Tenancy 
Act to the present case, even while saying 
that in his opinion they should not be so 
applied. He then professes to regard this 
guit as if it had been instituted in the 
proper Oourt, namely asa suit for eject- 
ment of a tenant in the Oourt of an 
Assistant Oollector. Had the suit been 
go - instityted, says the learned District 
Judge, no appeal would have lain to his 
Ooart, and he, therefore, felt bound to dis- 
miss the appeal. The line of reasoning 
thus adopted does not impress meas sound 
in. itself, but i} is useful for the purpose tu 
which I have put it, namely as reductio ad 
absyrdum of -tho view that the opening 
words of gəcfion 193 of the Tenancy Act 
pan refer te any suits other than suits in 
which an appeal lies to the District Judge 
or High Court whatever may bə the original 
form of institution. Under the circumstances 
I do not think I am necessarily bound to 
follow the decision in Badam Singa v. Musam- 
mat Sabia Kuar (2) aa fe the -correctpess 
of which I entertain serions ‘dopbis. ‘Rely- 
ing on tha authority “of -the learned Judge 
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who decide the case of Ram Oharan Ram 
v. Sheoraj (4) and for the reasons which I 
have already given, I hold that the present 
case was one to which the provisions of 
sections 196 and 197 of the Tenancy Act 
could not and ought not to have been applied. 
I, therefore, dismiss this appeal with costa 
including in this Court fees on the higher 


scale. 
Appeal desmessed. 


MADRAS HIGH COURT. 
Secoxp Orvis Appsat No. 860 or 1912. 
March 4, 1914. 
Preasné:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Atyar. 
MUTHOUVANA OHIRUTHA (prap) 

ANE OTHERS-—-DHFUNDANTS— APPMLLANTA 


, versus 
MUTHUVANA VELAN (pren) amp OTHERS 
"PLAINTIFFS — Ld SPORDENTS. 
Malabar Law—Karar among members of tarwad — 
Karanvan awthoriwed to appoint heir—Awthorisation, 
effect of ~Ejoctmsat as against such hsir. 

Where under the authority of a karar between 
himself and the othar members of a tarwad, the 
karnavas appoints an heir to cartain property kopt as 
“common tarwa? , the appointment is no 
more than an on of a stranger into the tarwad, 
and no suit jn ejectmant will lie against the person, 
so affiliated, from the tarwad property in regard to 
which the affiliation was made, 

Second appeal against the decree of the 
District Court of North Malabar in Appeal 
Buit No. 298 of 1910, preferred against 
that of the Oourt of the District, Munsif of 
ie ales Original Snit No. 1003 of 

Mr. T. R. Raman sasda- Aiya, for - the 
Appellants, - . : i LA . 
_ Me. T. V. Ananthabristng Aiyar, for tho 
Respondents. tee h 2o 
, JODGMENT.—We think thst the lagal 
effect of ona of the provision» in tha xə- 
gistered karar, Brhibit A, axo.ated hy Thoori 
and the thres thaw sacviving mam arz of 
his ¢arwad has not bosa proparly constrasid 
by. tha lowar Ooarts, That provision is to 
the effect that Thri “my Appin? aay 
parson he likes ag? ths hair” (o? Avatrishs3) 
to a carbain property. which wis kapi at 
ganaral tarwi propariy”. by. Thoss and. tha 


t 


INDIAN-CASES. 


ee 


other three parties to Exhibit A. Exhibit 
A is dated in August 1903. We think 
[following Vasuderan v. The Secretary of State 
for India (1)] that when the members of a 
Malabar tarwad speak of the appointment 
of an heir, they mean the present affiliation 
of a stranger into the farwad and do not 
mean an alienationof the property by Will 


. or gift-deed to take effect after the death 


of all the existing members. 

Wo, therefore, hold that Thoori was entitled 
to affiliate the 8rd defendant under the terms 
of Exhibit A into his tarwad, and not merely 
to give to her righta in the plaint property 
to come into existence after the death of all 
the four parties to tho agreement, Exhibit 
A, and that by Exhibit XV (April 1908) he 
validly sffiliated the 3rd defendant into the 
tarwad and that the 8rd defendant became 
co-owner of the plaint Paramba and the house 
thereon with the iben survivora among tle 
parties to Exhibit A. If so, the honge 
being the ancestral family. houæ of 
the tarwad, the karndean (the lat 
plaintiff) is not entitled to eject the 8rd 
dofendant therefrom, though he is entitled 
to get possession of the Paramba roynd 
the house as head’ of the tarwad from tho 
defendants Nos. 1 and 2. The lower Appel- 
late Oourt’s decree will be modified by 
awarding a decree in ejestment to the 2nd 
plaintiff ax against the defendants Nos. 1 
and 2 alone as regards all the plaint pro- 
perty, the 2nd plaintiff to get into posses- 
sion of the Paramba on behalf of the tarwad; 


‘and by dismissing the plaintiffs claim go 


far as it seeks to eject the 3rd defendant 
also from the house and by deleting the 
provision in the lower Appellate Oourt’s decree 
-directing her to pay the plaintiff's costs, 
The. 2nd -plaintiff after ejecting the 
defendants Nos. 1 and 2 from the house will 
be in joint possession of the same with the 
8rd defendant’s children. As the 3rd defend- 
ant supported in her written statement the 
validity of-tho devise to the defendants Nog. 
‘Land. 2 by’ Thoori and has: valued her 
socond appeal memorandum on the Parambe 
alao, there will be no order as to costa of 
this second appeal. Ts 
` Dee 4 , + i. 

- (1) L1 M. 157 at p 182, an 
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AHMED GULAN MAHOMED SADIQ V. MAHOMED CASSIM MAKDA. 


LOWER BURMA OHTEF COURT. 
First Civin Appaat No. 72 or 1912. 
February 28, 1914. 
Present:—Mr. Justice Ormond and 

- Mr. Justice Parlett. p 
AHMED GULAM MAHOMED SADIQ— 
APPELLANT 


DETS 
MAHOMED CASSIM MAKDA AND OTHERS 
— RHSPONDHNTS. 
-~ Huhammadan Law—Gift—Dslivery of povssesion— 
Property tm possesion of third person——Order to person 
in possession to hind over property to dones—Regisira- 
tion—Rerocation, 

For a gift to be valid, the donor must do every- 
thing to put the donee into posseasion and to divest 
himself of his righte of ownership If the property is 
in the hands ofa third parson the donor must give 
notice to that person to hand over the property to 
the donee. Ife gft is not intended to take effect 
in presenti, it would be void. Registration cannot 
make an invalid gift’ valid An invalid gift is 


revoceble s 
Mr. J. R. Das, for the Applicant. 


Mr. Rutledge (with him Mr. Doctor), for the 
Respondents. R 

JUDGMENT. —The parties in this case 
are Mubammadans. One Rasool Bi executed 
a deed of gift on 15th October 1904 and 
registered it on the 19th October in favoar 
of 20 of her great-grand children. Of the 
20 great-grand children at the times of the 
gift, Mahomed and Ibrahim were two sons 
of Oassim Moosaji, grandson of Rasool Bi. 
She executed a deed of cancellation on the 
10th November 1904. On the llth Novem- 
ber 1904 she executed a fresh gift to her 
heirs, that is to aay, to the children of her 
son, Ismail, who alone were her heirs, v.e. 
excluding the other 16 descendants who 
wore donees under the first deed of gift. 
Rasool Bi died in January 1905. The plain- 
tiff is one of these 16 descendanta who sues 
for Administrations of Rasool Bis eatate 
and for a declaration that he is entitled to 
1/20th share in that estate under the deed 
of gift of the 15th October 1904. The 
learned Judge on the original side dis. 
missed the suit onthe ground that posses- 
gion had not been given under that deed of 
gift. Wo have been referred to the case 
of Kakdas Mullick v. Kanhays La Pundit 
(I) also to the case of Mahomed Buksh Khan 
v. Hosseini Bibi (2). Both these are Privy 


1) 11 0, 121 (P. O.) 11 L A 218. 
2) 15 O. 684 (P..0.)) 15 L A, 81. - 


e 
Council cases. The first one deals with a 
gift under Hindu Law and is quoted with 
approval in the subsequgnt case. In the 
first case the donor supported the gift. The 
property was in the possession of a third 
party who claimed itas his own. Posses- 
sion, therefore, was not given and it was 
held that if a donor does all that he can 
to put the donee into possession that gives 
the donee the rightto possession. In the 
second case the donor sued to set aside 
the gift but she had herself put the donees 
into possession and the gift was held good. 
In the present case the subject of the gift 
was a 1/6th share in the estate of Rasool 
Bis grandson, Cassim, who pre-deceased 
Rasool Bi and which share Rasool Bi in- 
herited as his heir. Cassim’s estate was 
in the possession of his brother Ahmed who 


‘was also the guardian of Cassim’s minor 


children, defendants Nos. 3 to 8. 


Ahmed, the son of Fatima, and Ahmed and 
Ibrahim, sons of Ismail, were the only 
adulta among the 20 great-grand children. 
Of those adults Ahmed, the plaintiff, Maho- 
med and ibrahim alone had notice of the 
gift, though the father of Fatima’s children 
Gulam Mahomed who may be taken to be 
the guardian of his other children who were 
minor had also notice; but no notice was 
given to the man in possession, vis., Ahmed. 
It is not suggested that Ahmed.was in 
possession of the property otherwise than 
on behalf of thoas rightfully entitled to it. 
And if possession was intended to be 
given to the doneses at the tims of the gift, 
notice should have been given to Ahmed. 
It cannot ‘be ssid that in the absence of 
such notice--everything was done by the 
donor -to pub the donee into possession 
and to divest herself of her rights of 
éwnership, ‘If the gift was not intended 
to take effect in presenti the gift would be 
void; If the gift is invalid under Muham- 
madan law registration could not-make it 


“ valid. A gift under Muhammadan Law can be 


orally e, and if A makes a gift of property 
to B orally, and itis-in-the possession of a 
trustees X; it ae equally-be contended- in 
that case. that the gift: was-complete at the 
tims of the oral. transaction without any 
notice being. givén’to:X. Ibasmuch as 
the donor.hasa, not done everything in Her 
power to; put the donses intot possdasion: 
by giving. notice to Ahmed dnd inasinuch 
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as the donees have not taken possession 
before the gift was revoked, we think the 
giftis invalid andor Muhammadan Law. It 
is nob necessary to g? into the question 
whether the deed was obtained by undue 
inflnence, or not. 
I would dismiss this appeal with costs. 
Appeal desmassed. 


ALLAHABAD HIGH COURT. 
Frost Appaat FROM Ogpar No. 9 or 1914. 
June 5, 1914. 
Present:—Mr. Justice Ohamier and 
Mr. Justice Rafigne. 
SARABDAWAN SINGH AND oticaens— 
DaerenpaANTs—APPAaLLANTS 


versus f 
BLJAI SINGH AND AXOTHER—PLAINTIFE3—- 
RESPONDENTS. 

Mortgage—Rsdempiion--C'log on redemption—Provi- 
xion th mortgage-dsed allowing one day for- redemption 
during eighty yoars—P:ovimor not to sedeem with 
boi rowed money, validity of. 

A mortgage was exscuted for a term 
of 40 years and was to be redsemed ou the day 
tollowing the completion of thas term. Ifthe mort- 

r failed to redeem on that day the mortgage was 
zo held ood tas a second term of forty years, It 
was also provided that the mortgagor should not be 
-entitled to redeem with borrowed money: 

Held, that the provision mado the redemption 
Cificalt if not impossible and, therefore, was not 
enforceable. 

First appesl from an order of the 
District Judge of Benares, dated the 24th 
September, 1918. 

Dr. 8. N. Sen, for the Appellants. 

Dr. 8S. M. Suleman, for the Respondents. 

JUDGMENT.—This is an appeal in a 
suit brought for redemption of an usufruc- 
tuary mortgage made on. February 4th 
1871 by the father of tha respondent Bijai 
Singh in favour of Ramdin Bingh, father of 
the four appellants. oan < 

The mortgage was fora term of 40 years 
and was to be redsemed on the day following 
the completion of that term, but if the mort» 
gagor failed to redeem on that the mort- 
gage was to hold good for a second terms of 
4) years. It was.also provided that the 
mortgagor should not be eutitled to redeem tha 
mortgage with borrowed money. 
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The mortgago money was paid into Court 
under section 83 of the Transfer of Property 
Acton June lOth, 1911, but the appellanta 
refused to accept it. The prasent suit was 

“filed on September 9th, 1911. 

The defence was that the representative 
of the mortgagor was not entitled to claim 
redemption of the mortgage except on the 
day following the expiry of the term of 40 
years. The Subordinate Judge accepted 
this plea and dismissed the suit. On appeal 
the District Judge held that the mortgage 
deed did not show with certainty the date 
on which redemption might be effected and 
that the provision that the mortgagee might 
retain possession for another 40 years in case 
the mortgagor failed to redeem at the end 
of the first term, was penal and should not 
be enforced. Accordingly he decreed the 
claim. 


In second appeal it is contended that the 
decision of the District Judge is erroneons. 

The date given at the foot of the mortgage 
is Magi Nuti 14, Sambat 1987, the fasli year 
being stated to be 1278. The corresponding 
date according to the British Calendar was 
February 4th, 1871, but is not given in the 
deed. According to the fasli or Sambat year 
the term of 40 years expired on February 
13th, 1911, snd redemption should have 
been effected on February 14th. According 
to the British Calendar 40 years expired 
on February 8rd and redemption should 
have been affected according to the deed on 
February 4th. Thecalendar now commonly 
employed in transactions of this kind is the 
British Calendar, but it is not certain that 
two rustics, as the mortgagor and mortgagee 
in the present case were, intended that the 
terms of the mortgage should be calonlated 
according to the British Calendar. The 
deed is written in the Nagari character and 
seems to have been the production of some 
village writer of documents. We are unable 
to say that the deed indicates with certainty 
tha data on which redemption might be 
effested.. Bat assuming that some date is 
deinitely fixed by the deed for redemption, 
wa ava of opinion that the provision in: 
question was dosigned to prevent redemp- 
tion, or at all events to hamper the mort- 
gagor in sucha way as to make redemption 
almost impossible. Ib is unnecessary to cite 
suthority for the proposition that -e Oourt 
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of Equity will not’ permit. any device or 
continuance désigned or calculated to pre- 
vent or impede redemption. The appellants 
rely upon cases in which it has been held 
that the postponement of the right to 
redeem till the end of a very long term of 
years, in one case 90 years, is not a ground 
for holding that the provision should not 
be enforced [ Mukumed . Ibrahim v. Muhomod 
Aris Kroshi (1), Ram Prasad v. Jagrup (2), 
Puran Singh v. Kesar Singh (3)], upon a 
Jarge class of cases of which that of Bans 
vy. Girdhar Lal (4) ia an example, and 
upon the decision of Griffin, J., in Ram- 
baran Singh v. Ramker Singh (5), affirmed 
_in Letters Patent Appeal No. 73 of 1911. 

The English Courts have shown a strong 
disinclination to uphold provisions restraining 
redemption for long periods and we doubt 
whether they would approve some of the 
Indian decisions on this question. We 
doubt also the soundness of the reason that 
has been given for upholding sugh provisions 
in this country, namely that the Indian 
Limitation Act allows a very long period 
for suits for redemption. But cases in which 
the parties have merely agreed to fix very 
Jong terms for 8 mortgage are not to be 
compared with a case in which a very long 
term has been fixed and a provision has 
been inserted in the deed which makes re- 
demption very difficult if-not impossible at 
the end of that term. 

The present case is also clearly distin- 
guisheable from such cases as thatof Bann 
v. Girdhar Lal (4). It is an old and we 
think a reasonable practice to provide that 
redemption shall take place only in the 
Khali faslt in the month of Jeth when the 
crops are off the ground. The mortgagor 
ig allowed a month in which to redeem the 
mortgage and if he fails to redeem within 
the month, he must wait till the following 
year. We have also seen mortgages in 
which it was provided that if the mortgagor 
did not redeem during the Khal fasli 
immediately following the expiry of the 
term fixed, he should not be entitled to 
redeem till after the expiry of several 


more . Such provisions have often 
(1) 8 Ind. Oas. 1068; © M. L. T. 462 M. W. N. 
(1810) 792. : 
2) 15 Ind. Oas. 890, 10 A. L. J. 157. 
8) 80 P. R; 1907; 119 P. L. R. 1907. 
(4) A. W. N. (1804) 143. 
5) 10 Ind. Oas. 243. 
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been enforced. But to give a man one day- 
only in 80 years on which he may redeem 
is to make difficulties for him far greater 
than are to bo found [in cases like Bansi v., 
Girdhar Lal (4) or the other cases to which 
we have referred. 

There remains to be considered the case of 
Rambaran Singh v. Ramker Singh (5) decided 
by this Court. In that case the mortgage 
was made on June 3rd 1895 and provided 
that the mortgagor might redeem on Jeth 
Sudi Puranmasht 1815 fasli s, e, a little 
over" 13 years after the date of the mort- 
gage and that if the mortgagor failed to 
redeem on that date, the mortgages would 
be entitled to retain possession for another 
term of 13 years. This Court held that the 
provision should be enforced. Section 83 of 
the Transfer of Property Act had been 
passed before that mortgage was made, a 
provision which has made the redemption 
of mortgages» much easier than before, but 
there was no such provision in force when 
the mortgage now in suit was made. The 
consequences of failure to redeem that mort- 
gage on the day fixed were much less serious 
than in the case before us and in that case 
the mortgagor was to have an unfettered 
right to redeem at the end of 26 years, a 
period much shorter than the first term 
fixed by the mortgage now in suit. On 
these grounds that case may if necessary 
be distinguished: from the present one. 

But it is impossible to lay down a hard 
and fast rule as to whatshould and what 
should not be regarded as an improper 
restraint or fetter on the right of redemption, 
The decision in each case must depend upon 
‘ita own circumstances. We are satisfied 
that the provision for redemption in the 
present instance was designed to make 
redemption very difficult if not impossible. 
The stipulation that the mortgage ahould not 
be redeemed with borrowed money, which is 
admittedly invalid, shows that the mortgagee 
intended to place every obstacle in the way 
of redemption. 

The provision that redemption may- take 
place on one day only in the course of 80 
years id most oppressive. Many: cireaa-.- 
stances might easily prevent redemption on 
that day, for example the illness of the mort-. 
gagor, the absence of the mortgagee, or the 
{Wpoasibility of discovering: én account of.. 
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the recent.death of either mortgagor or mort- 
gagee what persons were entitled to redeem 
or to receive the mortgage money. The 
shorter the time during which the money is 
to be paid the more difficult does redemption 
become. It was conceded in argument that 
a provision making redemption possible only 
during two or three hours on a particular day 
during a long term of years should not be 
enforced. In our opinion the lower Appellate 
Court was right in refusing to enforce the 
provision for redemption’ in this case. We 
dismiss the appeal with costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Olvin MISORLLANBOUS No. 69 or 1914. 
June 2, 1914, 
Present:—Justice Sir George Knox, Kr. 
SACHENDRA NATH MITRA AND OTHARS 
— DRYENDANTS— APPALLANTS 
versus 
MUHAMMAD ee ea 


PLAINTIFF —RESPONDE 
Oivd Procedure Oode (Act Y o a 23— 
Tianafer, grownds for. 

The transfer of o civil case from one Oourt to 
another under section 28 of the Civil Procedure Code 
is an extraordinary procedure. Some good cause 
should be shown why such procedure should be 
exercised. 


Application for transfer of a case from the 
Subordinate Jndge’s Court at Agra to the 
Subordinate Judge’s Court in the District of 
Hoogli. 

Mr. Satya Ohandra Mukerji, for the Appel- 
lant. 

Mr. B. E. O’Oonor, for the Respondent. 

JUDGMENT .—This is an application made 
under section 23 of the Code of Oivil Pro- 
cedure, asking this Court to determine that 
the civil suit instituted by Sheikh Muham- 
med Habibullah against Suchendra Nath 
Mitra now pending in the Oourt of the Sub- 
ordinate Judge of Agra should proceed in the 
Court of the Subordinate Judge in the Dis- 
trict of Hoogli in the Presidency of Bengal. 

The application is supported by an affidavit 
filed by one Mohendra Lal Sarkar, one of the 
“defendants in the civil-suit mentioned. The 
afidavit is met by a oour,ter-afiidavit filed by 


` 


Mohammad Yusaf Ali Khan, agent of Moham- 
med Habibullah who is plaintiff in the suit. 
The application is opposed. After hearing 
both parties it appears that the only ground 
for transfer which is worthy of considera- 
tion is that all wituesses in the case whom 
it would be necessary to examine 
on behalf of the defendants reside 
at or near Hoogli and their evidence 
would be procured at great expense and 
delay at Agra. In the affidavit filed by the 
plaintiff this allegation is directly disputed 
and the affidavit filed by the plaintiff says that 
the witnesses who are likely to be examined 
by the parties are with few exceptions either 
residents of Agra or of places outside the 
jurisdiction of the Oourt at Hoogli. 

On the application coming up for hearing 
learned Counsel for Habibullah drew attention 
to paragraph 15 of theaffidavit putin by 
the defendant-applicant for transfer. In 
that paragraph it is alleged that the Court at 
Agra had no jurisdiction to try the suit and 
that the allegations made in the plaint, 
paragraph 2, are incorrect and have been 
expressly made to give jurisdiction to the’ 
Court at Agra and thereby harass the 
defendants who were about to file a suit 
in the Hoogli Court for damages. 

On behalf of the applicant for puisor 
an attempt has been made to recede from. the 
position taken upin the affidavit. If pers- 
graph 15 be true, then this Gourt has no' 
jurisdiction to pass any order in the present 
case. But apart from that I am not satisfied 
that any good cause has been shown to trans- 
fer the case from the Court in which it has 
already beeninstituted. Applications for trens- 
fer, I have always held, are extraordinary 
procedure and some good cause should be 
shown why such extraordinary procedure 
should be exercised. 

The application is dismissed with costs 
which in the table of costs in this Court 
will include the sum of Bs. 80 under 
Ohapter XVI, rule 10. 

Application diam 
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UPPER BURMA JUDIOIAL COMMIS. 
SIONER’S OOURT. 
Racos Orvis Arepua No. 874 or 1914. 
March 2, 1914. 
Present:—Sir G. W. Shaw, KT., 
MI HMAT TOK AND ora#aRs—APPBLLARTS 
Pera us 
NGA KYWR HLA AND oramns— 
RESPONDENTS. 


Landlord and tenant—Ejectment of tenanti—Com- 
pensation for trove 

Following the rule stated in section 108 (b) of the 
Transfer of Property Act asa rule of justice, equity 
and good consclence: 

Hold, that a tenant is entitled on ejectment to 
compensation for trees that he has planted. 


Mr. O. G. S. Pillay, for the Appellante. 

Mr. S. Mukerjee, for the Respondents. 

JUDGMENT.—These are cross-appeals 
under section 18 of the Upper Burma Civil 
Oonrts Regulation. I deal with them to- 
gether and refer to the parties simply as 
plaintiffs and defendants. Plaintiffs sued 
for possession of 20 mango trees standing 
on 154 acres of land, Holding No. 55, 
Kyegyaung-kwin. They alleged that the 
land belonged to them and that they had let 
it, or rather that their predecessor had let 
it to the father of the defendants 20 years 
bafore suit; that the defendants and their 
father planted the mango trees on the under- 
standing that they would hand over the trees 
with the land when the lease was deter- 
mined, but that when plaintiffs demanded the 
return of the land with the mango trees, 
the defendanta made over the land only and 
refused to give up the trees. Plaintiffs 
valued the trees at Rs. 96, 


.The defendants said that the land belonged 
to the joint ancestor of the parties and was 
never let to their father, Nga Pein. They 
denied also that the trees were planted with 
the plaintiffs’ permission in the oircum- 
stances alleged, and denied that they returned 
th3 land. They valued the trees at Ra. 461. 

Tha Coarts balow agreed in finding that 
the land belongad to the plaintiffs exclusively 
ani was let to the defendants as alleged, 
that the plaintiffs received rent and that 
they got back the land. They also agreed 
that the value of tho trees was as the 
plaintiffs alleged, and notas the dafendants 
alleged. In those findings I entirely concur, 

The only point remsining for decision ix 


figs 


as to whether the defondants were entitled to 
compensation for the mango trees. The 
authorities cited by the Township Court in 
support of ite view that the defendants were 
not entitled to compcnsition were not autko- 
rities to thet effect. As the learned Ad- 
ditional Jndge of the District Court observed, 
the case of Nga O v. Saw Ko (1) was a case 
of a usufructuary mortgage. Under the 
Transfer of Property Act, section 108 (A), 
the rule in respect to leases is different. 
On this point Dr. Gour says in his com- 
mentary: “The term ‘attached to the earth’ 
is defined in section 8, and, therefore, all 
things which come within the purview of 
that definition may be removed by the tenant. 
Thus, fcr example, trees, shrubs, ...... planted 
.......by the tenant may be removed by 
him, but they must be removed before the 
determination of his tenancy, after which 
he cannot be allowed to sever them. In 
England the lessee would atno time be 
entitled to remove these which would there 
be usually treated as permanent fixtures... 
But it may be here mentioned that this rule 
was never followed in India even before the 
passing of the Act. Thus in the Full Bench 
case decided as far back as 1866, it was 
laid down that, according to the usages 
and customs of this country, buildings and 
other such improvements made on land do 
not, by the mere ‘accident of their being 
attached tothe soil, become the property 
of the owner of the soil. The general rule 
is that, if he who makes the improvements 
is not a mere trespasser, but is in possession 
under any bona fide title or claim of title, he 


- is entitled either to remove the materiala, 


restoring the land to the state in which it 
was before the improvement was made, or 
to obtain compensation for the value of tLe 
building, if it was allowed to remain for the 
benefit of the owners of the soil, the option 
of taking the building or allowing the 
removal of materials remaining with the 
owner of the land in those cases in which 
the building is not taken down by the builder 
during the continuance of any estate which 


- he may possess. And this role is, it may ba 


stated, at least as old in India as tho 
corresponding contrary mle in Hogland.” He 
proceeds to quote from the Hindu and 
Muhammadan Laws in support of this shaice 
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ment and refér to a similar rule in Justinian’s 
Institutes’ and goes on: “The principle of the 
maxim “qwtoguid plentatur solo solo cedit has 
then no sanction in either the text or case 
law of this oountry...... and it.is sufficient 
to say that the rule now sanctioned by the 
Legislature has been uniformly followed in 
this conntry, both on account of ita being 
consistent with the sacred texta, as with 
justice, equity and good conssience.” 

The lower Appellate Court did not con- 
descend to cite any authority for holding 
that the defendants were entitled to any 
compensation, but I think that the quotation 
which I have just made from Dr. Gonr’s 
commentary furnishes ample authority for 
following the rule stated in section 108 (A) 
of the Transfer of Property Act as a rule of 
justice, equity and good conscience. 

It follows that the decision of the lower 
Appellate Court was right, and that tho 
cross-appeals must both be dismissed. 

As the Courts below have both found that 
the defendants returned the land to the 
plaintiffa, and as this finding is supported 
by the evidence, I do not consider it necessary 
to allow the plaintiff to amend the plaint. 
In view of the foregoing findings on the facta, 
reference to Po Ohein v. Mi Pwa Thein (2) 
is irrelevant. 

. The lower Appellate Court ordered the 
parties to bear their own costs, and I think 
that in view of the course which the case 
took, this was a proper order. The parties 
will bear their own coats in the present 


appeals. 
Appeal dismissed. 
(2) U. B. R., (1907-09) II, Oiv. Pro, 21. 


MADRAS HIGH COURT. 
Larrazs Parent Arrman No. 52 or 1918. 
November 25, 1913. 
Present:—Mr. Justice Sadaniva Aiyar and 
- Mr. Justice Spencer. 

T, M. RAMASWAMY IYER—P.uaratire 
—ÅPPRLLANT 


versus 
GANAPATHIA PILLAI—Dsraypast— 
RARPONDHNT, 
Appeal— Finding of fact based on no positive evidenos 
bat on probabilities—High Court will aot interfere. 
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Court cannot interfere one finding of fact 

simply because that finding rests on no positive 

in the oase but on probabilities and circum. 
PA aa disclosed by the evidence. 

Appeal under clause 15 of the Lettera 


Patent, against the judgment of the Hon'ble 


Mr. Justice Bakewell, dated 7th March 1913, 


in Civil Revision Petition No. 892 cf 1912. 
(Small Cause Suit No. 912 of 1912 on the 
file of the Court of the Subordinaie Judge of 
Kumbnakonam). 

FACTS.—The suit was on a promissory note 
executed to the plaintiff's endorser by the 
defendant for the value of jewels sold to him. 

The defence was that the note was execut- 
ed for immoral purposes and was not 
supported hy consideration and that the 
plaintiff was not a bona fide holder in due 
course. The Subordinate Judge. found that 
no consideration was paid by the defendant 
for the said promissory note and that the 
defendant was not a bona fide holder. In 


revision, Mr. Justice Bakewell dismissed 
the petition. Hence this Lettera Patent 
Appeal. : ; 


Mr. K. 8. Jayaram Iyer, for Mr. G. 6. 
Ramachandra Iyer, for the Appellant,—Sec- 
tion 118 of the Negotiable Instruments Act 
makes it obligatory on the part of tho Court 
to presume that a holder of a promissory 
note is a ‘holder i in due course’. The words 
used are ‘shall presume’. This phrase is 
defined in section 4 of the Evidence Act. 
There is absolutely no evidence on record 
that the plaintiff was aware that the suit 
note was tainted. Assuming that the suit 
note was executed for immoral purposes, still 
the plaintiff was entitled to a decree by 
virtue of section 118 of the Negotiable 
Instrumenta Act. 

Mr. O. V. Ananthakrishna Iyer, for the Re- 
apondent, was not called on. 

JUDGMENT.—We are nob prepared to 
hold that the Subordinate Judge was not 
aware of the law as to burden of proof or 
of the legal presumptions, enacted in section 
118, clauses (a) and (g), of the Negotiable’ 
Instrumenta Act, 1881, when he came to 
his conclusions, on the evidence let ih on 
both sides, that Exhibit A was not supported 
by consideration and that the plaintiff was 
not a holder in due course. 

It is usually almost impossible to prove. 
by direct evidence that a holder is nob a 
holder in due course, and it ig only by the. 
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probabilities and’ the circumstances, the 
mutual positions of the plaintiff and the 
“defendant and by the demeanour of the 
witnesses who speek to the .consideration 
-for the endorsement to the holder, that a 
Court could arrive at conclusion on that 
question of fact after, of course, giving 
due weight to the legal presumptions arising 
in the case. 

We think that this Court cannot interfere 
one finding of, fact simply because that 
finding rests on no positive evidence in the 
case but on probabilities and circumstances 
as disclosed by the ‘evidence, and we, there- 
fore, dismiss the Letters Patent Appeal with 
costa. 

Appeal dismissed. 


LOWER BURMA OHIEF OOURT. 
‘Frrat Crv Apprat No. 168 or 1913. 
June 24, 1914. 
Present:_—Sir H. 8. Hartmoll, Offg. Chief : 
Judge, and Mr. Justice Twomey. 
MATILDA HINDLE— APPELLANT 


versus 
RIOHARD JAMES HINDLE— 


BaspoxDaxr. 
Marriage, ‘dissolution of —Adultery—Crwelty— 
gg separation—A ssoult-—Condonsment— Revival 


af offence—Gonorrhaa, proof.of adultery. 

Mere adultery is not sufficient to. grant a decree 
for dissolution of marriage but it is sufficient to grant 
'a decree for judicial separation. One act of assault, 

lly when there wes LA anaa for it, us 
not sufficient to prove legal crue The offence of 
assault, though irae msy su tly revive 
when adultery is pro ` 

Adultery nas hald kra A sufficiently proved where 
` the husband had oontracted gonorrhœa and did not 
allege that he had contracted the disease fram his wife 
or any other source. 

Gleen x. Gleen, (1901) 17 T. L. R. 62, relied upon. 

Palmer v. Palmer, (1880) 29 L. J. M 124 2 Bw. 
& Tr. 61; 2L. T. 868; 8 W. B. 504 Blendford v 
Blandford, (1980) 8 P.D. 1% 52 L. J.P. 17; 48 I. 
T. 289% 31 W. R. 608; Afoore’ v. Mome, (1802) P. 88% 
82 L. J. P. 10; 67 L. T. 539, referred to. 

Mr. Ooliman, for the Appellant, 

JUDGMENT 


HaARTNOLI, Orra, O. J.—The appellant fled 
a petition praying for a decree for the dissolu- 
tion of her marriage with the respondent- on 


grounds of adultery and ornelty. In the 
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alternative ‘she asked for a decree for judi- 
cial separation. Respondent in his answer 
denied the charges made against him and 
with committing 
adultery with one Brunsden, an Inspector of 
Police. He, therefore, asked that the petition 
against him be dismissed and that be be 
granted a decree for dissolution of marriage. 
The learned Judge on the original side 
ordered that each petition stand dismissed. 
Appellant has appeeled against this order 
and the appeal has been heard ez parte. 

The parties were married in 1904 and in 
1910 came to live at Syriam, respondent 
taking employment in the Burma Oil Com- 
pany. Brunsden, when the Hindles were at 
Syriam, was the Inspector in charge of the 
Police Station at the Burma Oil Company’s 
works. The acta of adultery alleged are 
gaid to have ocourred in May 1912 and on or 
abont the 28rd November 1912. ` Respon- 
dent is also alleged to have committed 
adultery in orsbout November 1912 and 
contracted venereal desease. The learned 
Judge on the original side has found the 


-acta of adultery alleged to have been com- 


mitted with the woman mentioned by name 
inthe plaint not proved, but at the same 
time he has found that respondent was 
suffering from venereal desease in December 
1912. He has, however, held that this latter 
fact is not sufficient to show that respondent 
was guilty of adultery. 

The first ground of appeal deals with the 
adultery said to have been committed in 
May 1912, but atthe hearing. of the 
appeal this ground was abandoned. The 
second ground -of eppeal deals with the 
adultery alleged to have been committed on the 
23rd November 1912 with Ma Hláorsome other 
prostitutes at a brothel kept by one Ma Mya. 
The evidence to prove that act of adultery 
consists of the evidence of Jangaya, respond- 
ent’s mali, who says that he took his 
master to the brothel, of the evičczce of 
Bronsden and Johns, who say that they 
followed Hindle and saw him go into the 
brothel, of Kader Mira and Jangaya, who 
deposed to ‘the subsequent sale and par- 
chase of a ‘syringe, Jangaya saying that it 
was for his master, and of -the evidence 
showing that respondent contracted venereal 
desease and had iton him in December. 
Now there is evidence that petitioner and. 
Brunsden have been on familier terms. 
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There is nd good reason to disbelieve the 
witnesses Palmer and Quick when they 
say that on the 17th December 1912 
Brnunsden had his arm round petitioner’s 
waist when they were onthe way to church. 
The witnesses had been attending a ` christen- 
ing which took place before the service 
and as they left the church they saw the 
incident. Again Brunsden has been taking 
a prominént part throughout, according to 
him, the matrimonial differences of 
petitioner and respondent. He waa the one 
who accompained petitioner to the kallys in 
May 1912 after she was assaulted. He 
brought her clothes and soon. As regards 
the book “Her Point of View” it is not, in my 
‘opinion, proved that certain of the marginal 
notes are in Brunsden’s handwriting, but it 
seems to -one very improbable that they are. 
Petitioner allows that the book-was sent her 
by Brunsden and that she read it, and she 
‘will not state that the notes were not there 
when she read it. She says, she does not 
remember whether they were there or not. 
At the same time respondent may have 
caused them to be written, as for reasons to 
bé given I do not consider him a trustworthy 
man. There is also the gravest suspicion that 
the diary said to be written by Mrs. Hindle 
and given by Brunsden to her lawyers has 
been mannfactured for the'purposes of this 
case. [ need only refer to the entry where 
Mrs. Brunsden’s name ja referred to. She was 
dead on the date stated. Theo letters, Exhibits 
1 and 2, show that petitioner is not 
above carrying on with another man, whom 
she allows to be married. When, therefore, 
Brunsden says that he followed Hindle and 
saw him entera brothel, I am unable to 
rely on his testimony. Johns is «a great 
friend of his, and 1 do not trust his 
testimony. I think their story is improb- 
able when they say that they followed 
Hindle and his male on a moonlight 
night. If so, how is that Hindle did not 
seo them, especially as it may be 
presumed that he would in the osircum- 
stances be on the look-ont so as to see that 
he was not observed. Then as regards 
the mals it may be that he may be telling 
the truth, but I cannot rely on his 
testimony for the reasons given by the 
earned Judge on the original side. The 
evidence as to the purchase of the syringe 
‘is also contradictory. I cannot, therefore, 


INDIAN GASES. 


711 


take as proved-the specific incident -pleaded 
in paragraph 5 of the plaint. At the same 
time I can see no reason to disbelieve the 
evidence that respondent was suffering 
from gonorrhea in December 1912. There 
is evidence that his clothes had stains 
containing the germs of that desease and I 
believe it. I do not consider petitioner’ 
is lying in her evidence in connection with 
this incident. Itis in the highest degree 
improbable that petitionerand Brunsden would 
manufacture such evidence and respondent 
give no reason why petitioner left him 
on the 16th December. There must have 
been a reason and in the ordinary course 
he would know it. The letter, Hxhibit 5, 
which petitioner left assumes that he knew 
the reason of her leaving and also sasumes 
that it was a reason that would give a right 
to « divorce. Reapondent’s letter to the 
petitioner of the 29th December also shows 
that he knew the reason. He aska her to 
forgive and forget. Holding, therefore, aa I 
do, that Hindle was suffering from gonorrhoea 
in December 1912, I am unable to 
consider that this is not sufficient 
to prove adultery. In the case of Gleen v. 
Gleen (1) it was held that adultery was 
sufficiently proved by showing that the 
respondent was admitted to hospital 

i from a certain illness. The 
parties had been married since -1904 and 
respondent does not allege that he con- 
tracted the disease from his wife or any 
other source. He contents himself with a 
flat denial. I consider, that it is a 
necessary inference from his condition 
in December 1912 and his conduct that he 
has committed adultery. 

As regards the incidenta alleged to prove 
cruelty there is no doubt that respondent did 
severely assaulthis wifeonthe 12th May 1912. 
Owing to ihe untrustworthy nature of peti- 
tioner’s evidence it is impossible to find what 
were the exact facta that led to the assault. 
Respondent allows that he had been drinking 
thet morning, it may-be that he received 
certain provocation from his wife. The 
offence was condoned, but as I have held 
adultery to be proved, it revived. There 
is abundant authority for saying it revived. I 
would refer to the case of Palmer v. Palmer(2), 

mo tise 17 T. L. B. 62. 

1860) 29 L. J. M. 124 8 8w. & Tr. 61; 2 L. 

T. 368; SW. B. 504. 
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Blandford v. Blandford (8) and Moore v. 
Hoore (4). As regards the incident of the 19th 
July, the same difficulty arises in finding the 
true facts. Respondent’s explanation in the 
face of the evidence of the Policemen, cor- 
roborated as they are by the entry in the 
general diary of the Police Station, does not 
seem to be true, but petitioner may be much 
exaggerating the matter. Her verbal state- 
ment as compared with the ontry in the 
diary differs. There seems to haye been a 
quarrel between her and her husband, but 
the facta do not appear to be clear as to 
what happened. The story that she was 
bitten on her breast is perhaps improbable. 
It is not shown that she ever showed the 
mark to any one. Again, as regards the 
alleged incident of the 14th December the 
same remarks apply. We have only her 
atatement and it cannot be relied on. 


As regards the other incidents they are 
not proved. We are, therefore, left with 
the facts that adultery is proved and also 
an assault on the 12th May 1912. The 
one assault, especially as thero may hayo 
béen provocation, is not sufficient, in my 
opinion, to prove legal cruelty. We are, 
therefore, left with the adultery. Mere adul- 
tery is vot snfficient to grant a decree 
for dissolution of marriage; but itis suf- 
cient to grant a decree for judicial separa- 
tion, The question is, whether such a decree 
shonid be granted in view of the relations 
that may exist or may have existed between 
petitioner and Brunsden. There is no good 
evidence of any adultery on petitioner’s part. 
There is no trustworthy evidence of it and 
ib is improbable in view of the respondent’s 
letters (admittedly written after he had, as 
he says, been informed of the adultery) 
begging her to return to him. If he had 
good grounds for accusing her of adultery 
he would probably have said something 
about it in these letters. They would have 
been couched in very diferent terms. The 
question asems to be whether thero has been 
any such wilful neglect or misconduct on 
‘tho pert of his wife to him as has con- 
duced to his adultery. His allegations that 
his wife refused him conjugal intercourse 


(8) (1888) 8 P. D. 19; 52 L. J, P. -288 
8) (1883) 9; LP 1% 48.1. T. 
(4) (1802) P. 88% 69 L.J. P10, 67 L. TY bag, 
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for some.two months rest on his own state- 
ment and I have already found him un- 
truthful. I cannot, therefore, accept them. 
He says that before his mali told him in 
January 1918 of his wife’s conduct he had 
no suspicions against Brunsden. He accepted 
a present from Brunsden in August 1912 
and allows that on the 17th September he 
and Brunsden were on friendly terms per- 
forming ata concert together. In the face 
of such admissions I cannot see how any 
relations between hia wife and Brunsden con- 
duced to his adultery. : 

I would, therefore, setting aside the 
decree of the learned Judge on the original 
side, give petitioner a decree for judicial 
separation... 

I would also allow her the costa of 
this appeal fixing the Advocate’s fee at eight 
gold mohurs. 

The questions as to what alimony, if any, 
should be granted and who should have-the 
custody of the child, the isme of the 
marriage, May be deel “with on separate ap- 
plication. 

Twomny, J.—I concur. 


Appeal allowed. 


SIND JUDIOLAL COMMISSIONER'S 
COURT. 
ORIGINAL Orv Surr No. 416 or 1910. 
February 19, 1912. 
Present: - Mr. Hayward, A. J. O. 

OSHRI som or ORILAL SHEWAK oF 

BAWA JAGARNATH AND ANOTHER— 
PLAINTIFFS 
versus . 

BAWA BALMUKANDASS— DEFENDANT. 

Orl Procedure Code (Act F of 1908), s. 92—T emple 
property —Hindu entitled to worship has intaret—No 
direct’ interest required—Land givento priest for public 

perposs—Templs Lwilt from publio subscriptions— 
Public temple—Pricate temple—Offerings of public 
temple not property of prisst— Necessary ochacat under 
s. 92, Collector in Bind may gire. 

A Hinen entitled to worship ing temple has an 
interest in tho temple sufficient to support a anit 
under*seotion 92 of the Code of Ciril ure. The 
terms of the section no longer require parties to 
have a ‘dtreot’ interest. 

Where half the plot cf land on whicha temple 
stood was nto e priest and the other half was 
bought end the temple erected out of funds raigad 


ya 
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by public subscriptions for the purpose of building 
the temple: 

Hald, that the temple was a public temple and not 
the private property of the priest, 

The adverse acts of a priest of a temple cannot 
alter the real nature of the property attached to it. 

There can be private temples as there can be 

blio temples. here an idol is set up temporarily 
for worship, or where the offerings aro of a perishablo 
nature, such as articles of food, ihe priest in attend- 
ance, as the nearest Brahmin a ble, generally 
appropriates the offerings, and the same isthe case 
where the idol itaelf isthe private property of the 
priest. But where the idol is on ancient one 
permanently established for public worship and the 
offerings are generally of a more or loss permanent 
charactar, being coins and other metallic articles, in 
the absance af any custom or express declaration of 
the donor to the contrary, they are, as they ought to 
be, taken to be intended to contribute to the main- 
tenance of the shrine with all its rites, ceremonies 
arid charities, and not to become the personal pro- 
perty of the priest. 

The consent tos suit under section $2 
Procedure Oode oan be obtained from 
the Collector in Sind, andit is unnecessary to approach 
the Advocate-General in Bombay. 

This suit wan decreed in favourof the 
plaintiffa on 19th February 1912 by the 
Additional Judicial Commissioner of Sind. 
The defendant sppealed against the decree 
and his appeal (lst Apppeal No. 16 of 1912) 
was heard by a Bench consisting of Crouch 
and Boyd, JJ., on 10th February 1914 and 
was dismissed. 

Mr. Lalchand Hassomal, for the Appellant. 

Mr, Hirdaram Mewarom, for the Respon- 
dent. : 


Mr, Dipchand Ohandumal, for the Plaintiff. 

Mr. Kalumal Pahlumal, for the Defendant. 

JUDGMENT.—Plaintiffs, as persons in- 
terested in a public temple, sue defendant az 
trustee of the property connected with the 
temple for his removal from the trust, for 
the appointment of new trustees, for accounts 
and for settlement of a acheme for the further 
management of the trust property cunnected 
‘with the temple. The suit is brought with 
the consent of the Advocate-General under 
section 92, Civil Procedure Code. 


Defendant denies that plaintiffs are persons 
interested in the temple, denies that the 
property is trust property or that the temple 
isa public temple and pleads that he is 
absolute owner of the property and the temple 
—defendant in any case denies that he haa 
been guilty of mismanagement or that there 
ja any negajsity for settlement of. a-scheme 
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for the management of the property connected 
with the temple. 

Now the temple in question, known as the 
small Thakurdwara in the Old Town Quarter, 
was admittedly built about 40 years ago by 
o Baragi named Pragdas and was together 
with the other immoveable properties in snit 
bequeathed in 1898 to his “Gur Bhai” or 
“fellow chela” Jagannath (Exhibits 1 and 
2). After the death of the latter about 1908 
the temple and other property passed into the 
hands of his (chela), the defendant Balmn- 
kand. (Exhibit 8). The plaintiffs claim to 
be interested in the temple and other proper- 
ties both as the “Shewak chela” and “Sadik 
chela” respectively of Jagannath ard also 
as Hindus entitled to worship in the temple 
which is alleged to: bea public temple open 
toall Hindus in Karachi. There has been 
an interesting discussion at ihe ber aa 
to the nature and rights of “Shewak chelas” 
and “Sadik chelas” and some evidence has 
been adduced during ihe examination of the 
parties, but further investigation in this 
direction was stoppedon my intimating my 
opinion tbat the question of interest in the 
temple and other properties could in any care 
be decided on the alternative and broader 
qualification of the parties as Hindus of 
Karachi. The terms of the section no 
longer require parties to have a “direct” 
interest. That word was struck ont 
by the Amending Act of 1888 and all 


that is now requiredisan interest in the 


trust. The interest contemplated was held 
to be an existing and. not a contingent interest 
in the case of Mohiuddin v. Sayid-ud-din (1), 
but it was held that persons entitled to 
worship had such an interest in the cage of 
Bajedur Raja v, Gour Mohun Das (2) and to 
the same effect is the rulingin the caseof 
Jugalkishore v. Lakshmandas (8). It is riot 
denied that the parties are entitled to wor- 
ship in the temple as Hindun if the temple 
isa public temple open to all Hindus in 
Karachi. Therefore they have, in my opinion, 
an interest in thetemple and other property 
sufficient to support this suit under section 
92 of the Oode of Civil Procedure. It may 
be pointed out here asa matter of practical 
convenience that the necessary consent to 
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such a suit can be obtained from the 
Collector in Sind and that it is unnecessary 
to approach the Advocate-General in Bombay 
under Government Notification No. 61, dated 
Yth January 1907, in the Judicial Department, 
quoted at pages 216 and 1016 of Vol. I, Local 
Rules and Orders applying to Bombay. The 
plaintiffs then as persons so interested nssert 
that the temple is a public temple, 
as half the plot on which it stands was 
given to Pragdas for the purpose of 
building the temple and the other half 
was bought and the temple erected by 
Pragdas out of funds raised by public aub- 
scription. In support of these assertions 
soveral witnesses have been examined of 
whom the most important were Dhamanmal 
Samanmal (Hxhibit 5) and Phatumal Nathu- 
mal (Exhibit 17). These witnesses must 
have been 15 and 22 years old respectively at 
the time of the events to which they 
speak and so well able to appreciate and 
remember what occurred. These events hap- 
pened as already stated 40 years ago and 
the witnesses have given their present ages 
as 55 and 62. They have stated that 
Pragdas was at the time a mere priest 
without any property of his own and was 
given half the plot, according to Dhamnn- 
mal by a relation of Phatumal and according 
to Phatumal by his father Nathumal, for the 
purpose of building the temple and was 
assisted by their fathers Samanmal and 
Nathumal to raise subscription to purchase 
the other half ofthe plot und to build the 


temple. These witnesses have apparently 
spoken from their personal knowledge 
because, slthongh they did not, probably 


on account of their youth, take any active 
part in these matters, yet they were present 
‘on the many occasions when Pragdas came 
and talked them over with their fathers, 
Samanmal and Nathumal. They appeared 
to me moreover to be respectable witnesses 
who were relating to the best of their 
recollection what actually occurred. They 
have been corroborated by Metharam Ram- 
rakhiomal who has given hia age as 66 
(Exhibit 18) and by the defence witness 
Amalrai Godumal who has given his age as 
71 (Exhibit ©) and also to some extent by 
the well-known citizen Gidumal Lekhraj, who 
is 60 years old (Exhibit No. 12) and who has 
stated that it is the usual practice for a 
priest to be accompanied by respectable 


INDIAN OASES, 


(1914 


citizens as a guarantee to the * subscribers. 
‘when raising subscriptions for a public 
purpose. The defendant on the other hand 
has been unable to adduce any reliable 
evidence that Pragdas was at the time a man 
of property. Neither of the witnesses 
Tirithdaas Guru Leldass (Exhibit H) and 
Mulchand Satumal (Exhibit I), who stated 
Pragdas was a successful physician, worked 
as a money-lender and dealt in land, appeared 
to me worthy of credence. It is also signi- 
ficant that though the gift of half the plot 
has been denied, no evidence -has been 
adduced to show how otherwise it was 
obtained, while this half is apparently indi- 
cated in the words “half of Maghanmal 
Nathumalani” as the northern boundary of 
the other half purchased by Pragdas for 
the purpose of erecting a temple” by the 
sale-deed of 1872 (Exhibit A). The 
measurements therein make the latter half to 
be about 70 square yards which shows that 
only half the plot was purchased by that 
sale-deed, as the totalarea of the plot is 
142 square yards as shown in the extract 
from the Land Register (Exhibit 19). 
Reliance has, however, been placed on the fact 
that the sale-deed (Exhibit A) is in the 
name of Pragdas and that the entry in the 
Land Register (Exhibit 19) isin the name 
of Pragdas. But it has to be observed that 


“the sale-deed specifically recites that the 


purchase was “for the purpose of erecting a 
temple” and that Pragdas is shown in the 
Land Register as “‘temple-keeper” and the 


` temple as then only “under constructioh.” 


It appears to me, therefore, to have been 
satisfactorily established that the temple 
site was obtained and the temple built by 
public donations and snbecriptions as a 
public temple and that Pragdaa was not the 
owner, but merely the priest and manager of 
that public temple. 

The plaintiffa have further adduced 
evidence as to the subsequent management of 
the temple as a public temple. Thus the 2nd 
plaintiff who is a priest (Exhibit 7) and 
the witness Ramdas Baragi (Exhibit 15) 
have, as well as the witnesses Dhamanmal 
‘Bamanmal, Phatumal Nathumal and Metha- 
ram Ramrakhiomal (Exhibits 5,17 and 18) 
spoken to the regular sadarart or feeding 
of religious mendicanta held by Pragdaa in 
the temple and there would appear no 
sufficient reason to reject their gtatements. 
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Several witnesses have also deposed and it 
has not been seriously denied that various 
communities have fixed the lagas or dues 
payable on ceremonial occasions to the 
temple. Nor has it been denied that the 
usual gifts have been freely sent on holidays 
and festivals to the temple and that the 
temple has always been used freely by the 
Hindn public asa public temple. Moreover 
the descriptions of the building itself given 
by the defence witness Amslrai Godumal 
(Exhibit O) is that of an ordinary. public 
temple. Such facts may not be conclusive, 
but they have to be taken into consideration 
and are strong corroborative of the correct- 
ness of the conclusion that the temple was 
built not as the private property of Pragdas, 
but as a public temple. ` 

The plaintiffs further urge that the 
remaining five plots in suit must have been 
purchased by Pragdas out of the emoluments 
of the temple, which have been stated by the 
witnesses to have been considerable, as Prag- 
das has been shown to have had no property 
apart from the temple and that they must, 
therefore, also be regarded as part of the 
property of the public temple. The defend- 
ant has, however, relied on the fact that the 
sale-deeds of three of those plota are in the 
name of Pragdas, namely the plot in the 
Lyari Quarter purchased in 1882 by the 
sale-deed (Exhibit D) and the plots in the 
Bombay Bazar, Old Town Quarter, and in 
the Kharadur Quarter’ purchased in 1885 by 
the sale-deeds (Exhibits F and G). But 
this does not conclusively show they were 
treated by Pragdas as hia private property 
as the sale-deeds are in the name of Pragdas, 
Poojari or priest, and the third specifies him 
as priest of the temple. The defendant has 
not produced the sale-deed of the fourth 
plot in Mithadur, Napier Quarter, ng that hns 
subsequently been sold to Haji Vali Mahomed 
by the sale-deed (Exhibit 4) and he has 
admitted that the fifth plot known as Kali 
Chok in the Jail Qarter has been subsequently 
dedicated independently as a public temple. 
The defendant has, however, placed special 
reliance on Pragdas’ Will of 1898, Exhibit 1, 
in which the temple and these five remaining 
plots have been, bequeathed as his (own 
property to the “absolute use” of his “Gur 
Bhai,” Jagannath. But this document 
again is nut conclusive because Pragdas 
referred both to' himself and Jagannath as 
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poojartes or priests, provided for Jagan- 
nath’s removal incase he did rot properly 
perform his duties in connection with the 
temple, forbade alionations of the properties 
and directed the rents fo be devoted to the 
same charities as before and to the main- 
tenance of the temple. But the acta of 
Pragdas could, in any case, no more alter the 
real nature of the property than the sub- 
sequent acta of Jagannath in taking out 
Letters of Administration (Exhibit 2) and 
of Balmukand in taking out a certificate of 
heirship (Exhibit 8) and leaving for a term 
of years one property (Exhibit 10) and sell- 
ing another property (Exhibit 4). Such 
acts would merely be breaches of trust if 
the property was really part of the pro- 
perty of a public temple. It appears to me, 
therefore, on a consideration of all the cir- 
cumstances that the remaining five properties 
must be held to be part of the property of 
the public temple. 

My conclusions, therefore, are that the 
temple iss public temple and the five re- 
maining plots are property of that public 
temple. There can, no doubt, be private 
temples as there can be public temples. 

“Where an idol is set up tempararily for 
worship, or where the offerings are of a 
perishable nature such as articles of food, 
the priest in attendance, as the nearest 
Brahmin available, generally appropriates 
the offerings; and the same is the case where 
the ido] itself is the private property of the 
priest. But where, as in this case, the idol is 
an ancient one permanently established for 
public worship, and the offerings are generally 
of a more or less permanent character, 
being coins and other metallic articles, in 
the absence of any custom or express decla- 
ration by the donorto the contrary, they 
are, as they ought to be, taken to be 
intended to contribute to the maintenance of 
the shrine with all its rites, ceremonies and 
charities, and not to become the personal 
property of the priest. However much 
a Hindu votary may wish that his afferinga 
to public shrines should ultimately go to the 
use of meritorious Brahmins, he can never 
be supposed to intend, nor does the Hindu 
Law anywhere allow, that they should be- 
come the property of the priest, to be 
squandered by him or devoted to purposes 
foreign to the endowment,” as laid down by 
Banerjee and Gordon, JJ., in Ginjanund 
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Datta v. Satlajanund Datta (4). So again: 
“The endowment itself, we think, has rightly 
been treated as for public, religious and 
charitable purposes. It wns contended that 
under the deed it was only intended to 
endow a private temple for the use of the 
family and not for the public. But having re- 
gard to the fact that a certain number of the 
public have always used the temple that 
there is attached toit a Dharamsala, and 
that the surplus funds not required for the 
gervice of the temple were to be applied 
to feeding travellers and maintaining a 
sadavart, we think it olear thas the in- 
tention of the founder was to devote the 
property to public, religious and charitable 
purposes, As said by Fulton, J., in the case of 
Jugalkishore v. Tiakshmandas (8).” Reference 
should be made to paragraph 438, Mayne’s 
Hindu Law, 7th Edition. 

There remains for the present only the 
question whether defendant has committed 
any breach of trustin his management of 
the property of the public temple. The 
answer must clearly bein the affirmative 
and this indeed is practically undisputed as 
the defendant leased the plot in Bombay 
Basar, Old Town Quarter, at a rent of Rs. 18 
a month for 15 years on receipt of about 
Rs. 1,209 oran advance of six years rent 
in 1907 after an ineffectual attempt to sall! 
as appears from the evidence- of Lakhamsi 
Raisi and the deed of lease (Hxhibita 9 
and 10) and sold the plot in Mithadhur, 
Napier Quarter, for Ra. 3,000 to Haji Vali 
Mahomed in 1910 by the sale-deed (Exhibit 
4). The defendant has not been able in his 
deposition (Exhibit E) or in any other 
manner to show that these alienations were 
necessary or beneficial for the publio temple. 
Reference should again be made to paragraph 
488 of Mayne’s Hindu Law, 7th Edition. 

My findings must, for the reasons above 
indicated, be on the lst issue—Aroe plaintiffs 
interested in the trustas alleged? in the 
affirmative; on the 2nd issue—Are the pro- 
perties in suit held by the defendant in trust, 
if so, is such trust ohe created for public 
purposes of a charitable or religious nature? 


in the affirmative; on the 4th issue—Is de-. 


fondant absolute owner of the properties in 
suit? in the negative; and om the 8rd isaue— 
Has defendant committed any breach of 


(4) 28 O. G45 at pp. 653 to B88. 


4 A 
trust by alienation of trust property? in the 
affirmative. No finding is necessary on the 
5th issue—Are the restrictions on alienation 
in the Will of Pragdas nell and void and is 
defendant estopped from disputing their 
validity? And with regard to the 6th issne 
—To what relief are the plaintiffs entitled 
and what orders should be passed? the 
matter must be referred to the official Oom- 
missioner io take an account from the defend- 
ant from the death of Jagannath about 1903 up 
to date of the properties both of the temple 
known as the small Thakurdwara in the 
Old Town Quarter and of the temple known 
as Kath Chok in the Jail Quarter, and to 
make a local investigation and report what 
persons ard available to. be appointed trustees 
in tho placo of defendant of the properties 
of these two temples, what provision should 
be made for filling up vacancies from time 
to time among such trustees and what 
scheme should be adopted for the future 
management of the properties in question 
and of the two temples. The official Oom- 
missioner should submit his report in two 
months after consulting the principal men 
of the communities mainly interested in 
these two temples, namely the small Thakur- 
dwara in the Old Town Quarter and the 
Kath Ohok temple in the Jail Quarter. 
Sit decreed, 
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Limitation Aot (IX of 1038)—Adverss pores 
sion by widow-—Intention to acquire absolute estate 
wanting—No adversences—Piloa of limitation in second 
appeal——Registration—Adoption-deed reserving life- 
inten est to mother—Registration compulsory. 

“The adoptive father and mother of e boy shortly 
after the actual adoption executed a deed stating that 
the adopting parents certain property, and 
after their death the adopted son wasto obtain the 
whole of it. After the death of ‘the father. tha 


- the whole of it. 
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edopted son was driven out of the house by the 
mother, who remained in possession for more than 
twelve years HiU her death. “In a sult by the son 
to challenge an alienation by the widow: 
Held, that whatever benefit was to be resarved to 
the widow, under the deed, must have been either 
by way of gift from her husband or by way of 
contract with the minor son, and in any case there 
was created in the widow an Interest in the immove- 
able property which she otherwise would not have 
pomeessed and could not have posecssed, and as that 
interest exceeded in value Rs. 100, the instrument 


registration; 

That the possession by the widow was not adverse 
to the son. 

There oan banc circumstancesin which e person cau 
set out nay to acquire a limited estate within 
a larger estate by adverse possession, the natural 
legal consequences of which would be to confer the 
latter, i. ¢., full ownership upon him. 

Macleod, 


sions on the pleadings clearly show that the plaint- 
Ifs claim’ is barred under the Limitetion Act, but 
15 is very rarely that such admissions sppeer, and it 
is only in such cases that the point of limitation on 
the ground of adverse possession can be” raised in 
second appeal 

Second appeal from the decision of the 
District Judge of Dharwar, in Appeal No. 
79 of 1911, confirming that passed by the 
Subordinate Judge at Gadag, in Oivi Suit 
No. 299 of 1909. 


Mr. J. V. Palskar. for the Appellants. 
Mr. N: G. Gokhale, for the Respondent. 


JUDGMENT. 

Buasatax, J.—In this case the plaintiff has 
sued-to have certain leases, executed by 
his adoptive mother Rachava to the defend- 
ants, set aside. The material facta are, that 
in January 1898 or thereabouts, the husband 
of the lessor and the leasor, being then man 
and wife without issue, adopted the plaintiff 
with the consent of his natural father, and 
apparently shortly after the actual adoption 
executed a writing, Hxhibit 30 in the case. 
That writing states that the adopting 
parents possessed certain property, and after 
their death the adopted son is to obtain 
In 1894 the adoptive 
father, Basappa, died. We have not unfortn- 
nately the exact date. According to the 
plaintifs own statement in his plaint, 
within two or three months of the death af 
his adoptive father, Basappa, his adoptive 
mother, Rachava, drove him out of the house, 
and from that time until her death in 1907 
tho plaintiff resided with his natural father or 
ab any retanever returned to the home of his 
adoptive mother. In 1902 tho Ior 


-adoptive mother during that period. 


executed these two leases to the defendants. 
It was also in 1902 that the plaintiff at- 
tained his majority. In 1907 the lessor, that 
is to say, the widow, the adoptive mother 
of the plaintiff, died, and within three 
years of her death the plaintiff bronght this 
suit to have tho leases set aside as being 
alienations invalid beyond the life-time 
of the widow with the life-estate. Upon these 
averments, the lower Courts held that the 
widow was givena life-estate under Exhibit 
30 and, therefore, that the plaintiffs suit 
was within time. We have felt ourselves 
unable to` admit Exhibit 30 in evidence for 
want of registration. Once that paper is 
out of the case, the position is somewhat 
changed. A very neat point of limitation 
was then very neatly put to us by Mr. 

Palekar aud it arises in this way. He con- 
tends that in law the effect of the plaintif’s 
adoption was to make him the sole heir 
of “his father, the widow being entitled to 
nothing more than maintenance. But since 
in 1894 she drove the plaintiff ont and 
thenceforward mauaged the property heralf, 
her poseession from that day unto her death 
in 1907 must be considered adverse to the 
plaintiff: see the decision of the Privy 
Council in Bajrangs Singh v. Manokarmika 
Bakhsh Singh (1). Inasmuch as the plaintiff - 
attained his majority in 1902 and adverse 
possession started in 1894, it is clear that the 
plaintiff would have been completely time- 
barred by the end of the year 1906 at the. 
latest. Therefore he is not now in 8 posi 

tion to question any of the acts done by his 
It is 
true that he ia still her heir and would, 

therefore, retake the property but, would not 
be in a position to challenge any of the 
alienations made by her as of her absolute 
estate. This point of limitation does not 
appear to have occurred to any of the 
Pleaders or learned Judges concerned with 
the trial up to the conclusion of the pro- 
ceedings in the Court of first appeal. The 
only bar of limitation relied on by the 
defendants in the first Court appears to 
have been set up under Article 91 of the 
second Schedule of the Limitation Act and 
that weuld arise in this ways The leases: 


Orne 9 Bom. LR 1348; BAL. J. l; 3 om 
L. T.L(P.0); 18.0. W. N Tha 6 0. L. J. 708 ` ah 1, 
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having been made in 1902 and presumably 
to the plaintiffs knowledge, if he believed 
them to be in derogation- of his rights as 
heir-expectant, he ought to have brought 
the suit within three years of the date of 
the leases or after attaining his majority, 
whichever gave him most time. That period 
would have ended at the latest at the close of 
the year 1905. It will be observed that 
for the purposes of this argument, I have 
stated that the plaintiff was presumed to 
have known of the leases. The point how- 
ever was early dropped and has not been 
pressed before us. At one time it appeared 
as though there might have been something 
in it, but having regard to the fact that 
actual evidence would have been required 
to show that the plaintiff had in fact known 
of the leases more than three years before 
suit and no evidence of that kind being ap- 
parently available, this would clearly be a 
matter into which we could not go in second 
appeal. 

I shall now proceed to deal in some detail 
with the new point of limitation taken by 
Mr. Palekar. But, firat, I must explain the 
reasons for which we have excluded Exhibit 
80 from consideration. Regarded from the 
point of view of the adoptive father, we 
find it impossible to say that this paper could 
be his Will, because rightly analysed it appears 
to reserve a life-interest to himself and after 
himsalf to his widow before giving the 
remainder absolutely to the plaintiff, and 
any instrument which confera or reserves 
a life-estate to the maker could hardly 
in strictness, we think, be called a Will. Nor 
can it bo said to bea gift sn presenti to the 
widow. Even were it so, it would certainly 
require registration, so that in any view, 
except that of contract, it may be doubted 
whether this instrument creates any rights 
at all to which legal effect could be given. 
Now, there sare many cases of a like 
nature in which similar writings appear to 
have been treated by the Courts in India 
and even by their Lordships of the Privy 
Council as contracts or quasi contracte be- 
tween the adoptive widow of the one part 
andthe naturalfather of the minor adopted 
of the other. All those are cases of adop- 
tions by widows, and this is a different case 
beca233 here the true adopter was of conrae 
the, father, the widow having no right 
whatever during his life-time to prevent him 


` adopting if he chose to do so. Nevertheless, 


even in the cases I have adverted to, 
analysis will, I think, reveal many diff- 
culties. Speaking for myself, I have always 
found it most difficult to refer these instru- 
ments imposing conditions apparently upon 
an adopted minor logically to any true 
category of contract. If real contract, 
then it must be a contract between the 
natoral father of the minor son and the 
adopted widow, the natural father represent- 
ing his minor son and the resnultaut con- 
tract supposed to be for the benefit of the 
minor and on that account held to be bind- 
ing upon him. But I think the very fur- 
thest that any such arrangement could be 
taken under the law of contract would be that 
it would be open to the minor on attaining 
majority either to ratify or repndiate, so that 
if contracts at all, these conditions annexed 
to adoptions would be contracta only com- 
plete when ratified by the minor after at- 
taining majority. But if the minor desired 
to ratify any such contract on attaining 
majority, the pre-existing contract would 
obviously be nugatory, since it would clearly 
be open to him as an adult to confer upon 
his adoptive mother a life-estate, or, in 
other words, to abrogate so much of his 
full rights if he chose to do so. Nor isit 
easy to understand upon what ground the 
taking of a son in adoption can be regard- 
ed as consideration, and when the matter 
is referred, as it usually is, to a future 
and expectant ratification, the mvalidity of 
the whole argument becomes more apparent 
since, while it is open to the minor to resile 
from his share ofthe contract, it is quite 
impossible for the widow to resile from hers. 
An adoption once made cannot be unmnde. 
So that it would appear that these instru- 
ments of condition sometimes precedent to, 
sometimes contemporaneous with and some- 
times subsequent to an adoption can hardly be 
regarded as true contracts. Nevertheless, 
when contemporaneous with or immediately 
precedent to and particulary when embodied 
in a deed of adoption, there can be no doubt, 
I think now, but that the law has agreed to 
accept and validate them. They then appear 
to stand upon some footing entirely peculiar . 
to themselves. Thus the widow is said to 
be in law entitled to make any reasonable 
conditions at the time of adoption, such as 
resenving to herself a life-estate, althongh 
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that is utterly opposed to the resultant legal 
effect of an adoption upon the righta of 
the parties, and having done so, that those 
conditions must be enforced as binding upon 
the adopted son. So that here had the adop- 
tion been made by the widow end this term 
incorporated inthe deed of adoption or in 
any writing immediately precedent to or 
contemporaneous with it, we should have 
felt it hard to say that it was not on all 
fours with similar writings which have boen 
admitted and acted upon by the highest 
judicial authority without the need of re- 
gistration. But having regard to the fact 
that the estate to be dealt with was at the 
“time of the adoption not the widow’s estate 
at all, it is clear that she atleast had no 
power to make any reservations for her 
own benefit and in her own interest. Thus 
it comes out at last that whatever benefit 
was to be reserved to the widow, under this 
adoption-deed, must have been either by 
way of gift from her husband or by way 
of contract with the minor, and in any case 
quite clearly there was created in the 
widow an interest in the immoveable 
property which she otherwise would 
not have possessed and could not have 
possessed, and that interest exceeded 
in value Rs. 100 and was created by the in- 
strument Exhibit 30. I, therefore, think 
that that instrument requires registration 


and not having been registered, is in- 
admissible in evidence for any purpose 
whatever affecting the property now in 
suit. 


That leaves me now face to face with the 
point of limitation raised by Mr. Palekar 
on such facts as remain after the elimi- 
nation of the explanatory paper, Exhibit 30, 
and it appears tome that his very clear and 
cogent argument would be conclusive but for 
one possible reply, and that reply, I think, in 
turn is oqually conclusive. In the first place, I 
must not omit to notice that contentions of 
this kind taken for the first time in second 
appeal are usually viewed with considerable 
disfavovr. It may very fairly be doubted 
whether a point of limitation like this, in- 
volving as it does the character of the 
widow’s possession, does not really raise a 
question of fact which can only be answared 
upon evidence, and were that neceasary to 
be taken, it is quite clear that we sitting in 
second appeal should be precluded at fhis 


stage from re-opening the inguiry at any, 
point and inviting or discussing any further 
evidence. Mr. Palekar replies,, however, 
that no-evidence whatever is- needed, that. 
his point is a pure point of law arising upon 
the materials before the Court, not one of 
which is in dispute. At first I was dis- 
posed to think that the widow’s possession, 
from 1894 to 1902 when the plaintiff attain- 
ed his majority, might be roferred and, 
therefore, onght to be referred to her posi- 
tion as his natural guardian. Butin view 
of the plaintiff’s admission that she drove 
him from the house in 1894 since which 
time he has never resided with her, it 


certainly does appear to me to be sufficient in 


itself to negative the ascription of her posses- 
sion to any such character as that of natural | 
guardian. Still, it may be contended that 
the character of the possession remains un- 
determined in the absence of all evidence. 
Speaking here entirely for myself, I should 
be inclined to think that the admission of 
the plaintiff, were there nothing else in 
the case, would sufficiently indicate the 
character of the widow’s- possession, and if 
that were so, then all the legal consequences 
upon which Mr. Palekar insiste would flow 
from that posseasion and the plaintiff would 
indubitably, in my opinion, have been com- 
pletely time-barred at the close of the year 
1906. Nor do I think that conclusion could 
be affected by the suggestion that all that 
the widow obtained by her adverse posses- 
sion was `œ life-estate. For, after giving 
my most careful consideration to that point 
I om utterly unable to understand or con- 
ceive any circumstances in which a widow 
could possibly acquire by adverse possession 
a merely limited estate of that kind. Ad. 
verse possession of the property would 
certainly give her absolute ownership, and 
absolute ownership being larger would of 
course include the lesser estate. I repeat 
I cannot conceive any circumstances in which 
a person could set out consciously to acquire 
a limited withm a larger estate by adverse 
possession, the natural legal consequences of 
which would be to confer the latter, t. e., 
fall ownership upon him. So that I do not 
think that the respondents derive any ad- 
vantage from that line of argument. 

Bat Ido think that althongh we have 
been obliged to exclude Exhibit 30 entirely 
from our minds as- proof of any: conditions: 

fee ew aes: ea NT e n ae) ` 
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annexed to the adoption of the plaintiff, I 
cannot ignore the very plain understanding 
which existed between the plaintiff aud his 
mother as evidenced throughout the whole 
course of this trial in both the Courts bolovw. 
Looking to the pleadings, looking to the con- 
tentions of the defendants themselves, there 
can be no doubt that the real truth is this 
that the plaintiff believed that his adoptive 
mother was entitled to a life-estate under 
Exhibit 30. It is equally clear that the 
defendants dealt with her in the belief 
that she had a life-estate, and I think it is 
quite as clear that the widow -herself was 
really mansging the property in the like 
belief, namely, that she had obtained the 
. eatate under Exhibit 80. Now, if that was 
the true belief of the plaintiff and his ad- 
optive mother, the widow, it would follow 
obviously that her possession so long as she 
lived would not be adverse to the plaintiff 
at any period, but merely permissive. That 
is to say, if the plaintiff honestly believed, 
though “wrongly, that she was entitled to 
remain in possession for life and if she shared 
that belief and ao remained in possession while 
he took no steps to disturb her, the principal 
ingredient in Mr. Palekar’s case would be 
wanting, namely, the intention to hold ad- 
versely in order to acquire an absolute estate, 
and it is upon that basis that I think the 
relief prayed for by the plaintiff in this 
appeal ought to be granted. For it follows 
that if] am so far right, the plaintiff allowed 
the widow a life-esiaie, and at the con- 
clusion thereof in the year 1907 no question 
of limitation could arise either upon the 
old ground under Article 91 or upon the 
new ground so ingeniously taken and, in my 
opinion, so admirably argued by Mr. 
Palekar. J think too that the merits and 
justice of the case point the same 
way. , 


In my own opinion, therefore, for the 
reasons I have stated, the judgment of the 
Court below, though arrived at by a 
different process of reasoning, is substanti- 
ally right and this appeal ought to be dis- 
toissed with all costs. 

MaAOLEOD, J.-—I agree with the conclusion 
arrived at by my brother Beaman, bub I 
Mine erie rage aga the 
Hs ohim is timebarrad WA -thbo ground 


that the possession of the widow from 
1904 was adverse to him. There may be 
cases where admissions on the pleadings 
clearly show that the plaintiffs claim is 
barred under the Limitation Act,~but it 
is very rarely that such admissions appear, 
and it is only in such cases that the point 
of limitation on the ground of adverse 
possession could be raised in secoud appeal. 
In this case there is only the allegation 
in the plaint that the widow some time 
after her hnsband’s death had treated the 
plaintiff badly, and driven him out of the 
house, and that the plaintiff did not there- 
after return to live with the widow, his 
adoptive mother. That is not sufficient by 
itself to establish a case of adverse posses- 
sion by the widow, if only because there 
is no date from which adverse possession 
is stated to have begun, and it would be 
necessary to adduce other evidence to show, 
not only that the widow posseased the 
property adversely to the interest of the 
minor adopted son, but also when such 
adverse possession began. As the plaint 
stands, it is quite poasiblo that although 
the widow did not wish the minor to live 
with her, still she was willing to recognize 
his rights, and was willing to manage 
the property in his interest, or at the 
most was desirous of enjoying the life- 
estate which was given her under the 
adoption-deed, while recognizing that the 
adopted son was entitled to the property 
after her death. So that before the 
Oourt could hold that the widow held 
adversely to the son, evidence would 
certainly have to be brought to show 
precisely that such possession was adverse. 
There -is no evidence in this case, as the 
point was not even raised in either of the 
Courts below, and, therefore, I should 
dispose of Mr. Palekar’s contention on that 
ground, vis., that there is no evidence 
before the Oourt which could induce it 
to hold that the widows possession was 


adverse. 
Décree confirmed. 
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UPPER BURMA JUDIOIAL COMMIS- 
SIONER’S COURT. 
Sacomp Orvit Appaat No. 482 or 1914. 
March 27, 1914. 

Present'—Sir G. W. Shaw, Kr., J. O. 
Mirsa HIDAYAT ALI BEG—PrarnTrr— 
APPRLLANT 
versus 
NGA KY AING—Daraapart—Ruspospanr. 

Paper Currency Act (IIT of 1905), 6. 24—Pro-note 
payable to “so and æ or order or bearer”—Con- 
tract Act (IX of 1872), a 28—Pro-note void—Con- 
uideration, suit on original—Negohable Instruments Act 
(XIVTI of 1881), s. 120—Holder in dus course, whether 
tacludes payoo of instrument payable to bearer 
—Bvidence Act (I of 1872), s. 57 (1)—Judicial notice. 

A promissory-note made payable to “so and so or 
order or bearer,” contravenes tho provisions of section 
24 of the Paper Currency Aot, and is, therefore, void 
under section 23 ot the Dadian Contract Act. Nothing 
can be recovered on the document, ° 

If the -note is executed for a debt 
Taiohi tens! exists, the promisee can sue on the 


00 
nder section 120 of the Negotiable Instruments 
Act, a holder in due course does not include the payee 
of a negotiable instrament payable to bearer. 
Courts are bound, under section 67 (1), Evi- 
dence Act, to take judicial notice of the provisions 
of section 24 of the Currency Act without 
the defendant having raised the objection in his 
defence at all. 


Mr. K. K. Roy, for the Appellant. 
Mr, A. O. Mukerjee, for the Respondent. 


JUDGMENT .—Plaintiff-appellant sued for 
Ra. 1,414 being the balance of principal and 
interest due on a promissory-note. The Sub- 
Divisional Court dismissed the suit on the 
ground that the promissory-note was payable 
to bearer on demand, and, therefore, con- 
travened section 24, Paper Currency Act, OI 
of 1905, an objection taken by the defendant- 
respondent in his written statement. The 
learned Judge relied upon the Lower Burma 
Case of Maung Po Tha v. D’ Attardes (1). 

The plaintif-appellant on appeal to the 
District Court contended that the promissory- 


note was not peyable to bearer, that the, 


defendant-respondent was estopped by sec- 
tion 115 of the Evidence Act from setting up 
an illegal act of his own as a defence; also 
that plaintiff-appellant was entitled to a dec- 
ree on the defendant-respondent’s admission. 
The District Court found against the plaintiff- 
, appellant on all these points and dismissed 
the appeal, - ; 3 
Plaintiff-appellant now comes up in second 


ap underesection 100, Oivil Procedure 
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Code. On his behalf several objections are- 
taken. First, it is contended that the pro- 


Missory-note is not payable to bearer on 
demand. The actual wording of the docu- 
ment was “on demand I, the undersigned so 
and a0, promise to pay to Mirza “Hidayat Ali 

B OLTE ia , or order or bearer the 
sum of Rs. 1,000 only, ete.” The learned 
Advocate argues thatthe words “or order” 
govern the interpretution of the words “or 
bearer” and, therefore, “or bearer” moans the 
bearer of the order, in other words, the mean- 
ing is just the same as if “or bearer” had not 
been added. He is unable to cite any case 
in which a promissory-note worded in this 
manner has been interpreted inthe way in 
which he wishes the present docyment to be 
interpreted; and: the authorities which he 
cites do not, in my opinion, support his conten- 
tion at all. Properly speaking a document, 
say a cheque, may be made payble to “so and 
so or order” or else may be made payable to 
“so and so or bearer.” It is-not correct to 
make it payable to “so and so or order or 
bearer,” but if thia incorrect wording is used, 
I think that clearly the words “or bearer” 
make it a document payable to - bearer. 

The next point is one raised tentatively by 
Farren, J., in Jetha Parkha v. Ramchandra 
Vithoba (2) to the effect that the provisions 
of section 24, Paper Ourrency Aot, do not 
prevent the payee of a promissory-npte made 
payable to “so and so or bearer on demand” 
from recovering onthe document. This gug- 
gestion was followed and given effect to by 
the Judicial Commissioner of Sind in the 
case of Dhanji G. Desmanay v. Taylor (8). 
The full report is not available, but the case 
is quoted in Indian Oases, Volume VII, 
page 604. The learned Judge apparently 
held that neither the consideration nor the 
object of the agreement was yulawful. 
Farren, J., in his remarks had admitted that © 
in an English case, Attorney-General v. Birk- 
beck (4), a contrary opinion had been held 
by the Court of Queen’s Bench, but the re- 
port of that case is not available. The Lower 
Burma case cited in the lower Courts, how- 
ever, clearly held that the contract was one 
forbidden by law, and that consequently, the 
plaintiff could not recover upon it, and an- 


2) 16 B. E 
6 “Cas, 04 4 8. L R. th 


4 
Cenir oi monna Q. B. 37% 5l 
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other English case, Bensley v. Bignold . (5), 
was cited ng authority for this view. The 
report of this last-mentioned case is not 
available. But it appears to me that the pro- 
visions of section 28, Contract Act, are clearly 
against the plaintiff-appellant. The con- 
sideration for the loan of Rs. 1,000 or for the 
plaintiff-appellant’s forbearing to sue for an 
old debt of Re. 1,000, whichever it may be, is 
- the defendant-respondent’s promise to pay 
Ra. 1,000 on demand to the plaintiff-appel- 
lant or order or bearer, and that promise 
being, as I have just held, in contravention 
of section 24, Paper Onurrency Act, it is 
forbidden by law. The entire agreement, 
therefore, is void ns expressly declared in 
the last clayse of section 28, Contract Act. 

- Next, it is contended on behalf of the 
plaintiff-appellant that section 120 of the 
Negotiable Instruments Act doebarred the 
defendant-respondent from pleading that the 
document was void. On this point, section 
120 is confined to suita by a holder 
in due courre, and as far as I can understand 
a holder in due course does not include the 
payee of a negotiable instrument payable to 
bearer. Apart from this, moreoyer, it seems 
to me that, on the face of the promissory- 
note in question, the Courts are bound to 
take judicial notice of the provisions of sec- 
- tion 24, Paper Currency Act, without the 
defendant-respondent having reaiad the 
objection in his defence at all [section 57 
(1), Hvidence Act]. 


_ The last point raised is that apart from 
the promissory-note, the plaintiff-appellant 
was entitled io a decree on the original 
consideration. This question was exhaus- 
tively dealt with in Nga Wark v. Nga Chet 
(6). The conclusion there come to was that 
whereas loan exista independently of the bil 
or note, that ir, where a promiasary-note ig 
executed for a debt which already exists 
the plaintiff can succeed on the original cone 
sideration. In the present case, it wasad- 
mitted on both sides jn the plaint and written 
statement that the defendant-respondent 
borrowed money frem the plaintiff-appellant 
years before the execution of the promissory- 
note in question on interest, and paid prin- 
«inal and interest on account, leaving a bal- 


5} 5 B. & Ald. 835; 24 R. R. 401; 108 E. R. 121 
a Ņ. E. B (1607-C8), thal Guariar, iriden 5.. 


ance of Ra. 1,000 at the time of execution of 
the promissory-note in question. Provided 
the plaintiff-appellant’s suit waa within limi- 
tation, he was, therefore, entitled to a decree 
apart trom the promissory-note. This matter 
was not gone into. ' 

The decrees of the lower Courts are set 
aside, and it is directed that the case be 
remanded to the Court of first instance under 
Order XLI, rule 23, read with Order XLII in 
order that the Oonrt may go into the question , 
of the pleintiff-appellant’s claim on the 
original consideration and come to a fresh 
decision apart from the promissory-note. ` The 
plaintiff-appellant shoyld, at the outset, be 
allowed to amend his plaint by the addition 
ofa prayer for a decree on the original con- 
sideration, and any allegations of facts on 
which he may rely for hia contention that 
the suit is within time. Costs will abide the 
final result. 

A certificate will be granted to the plain- 
tiff-appellant under section 18, Court Fees 
Act. 

Decree set aside; Kuit remanded. 


MADRAS HIGH COURT. 
Sucoyp APPRALB Nos. 200 to 203 or 1913. 
- March 9, 1914. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Seshagiri Aiyar. 
Træ PRESIDENT, DISTRICT BOARD, 
TANJORE—PLAINTIFF—ÅPPELLANT 


versus 
MUTHU VAIRA AMBALAGARAN 

AND OTHBES— Dx FENDAXTS— RBAPONDANTS. 

Madras Estates Land Act (I of 1006)—Canss of 
action ansing before Act came mto foroe—Sust for rent 
filed after enforcement of Act—Mrchange of muchilika 
and pattah, whsther necessary. 

No exchange of pattah and mwohelika is necessary 
to enttle a landlord to sue for rent even where the 
cause of action arose before Act Iof 1908 came into 
force, provided that tho sult itselfis brocght after 
that date. 

Raga of Karvetinagar v. Pandur Govinda Mudalt, 
21 Ind. Cas. 858; 14 M. L. T, 685, followed. : 

Second appeal against the decrees of the 
District Court of Tanjore, in Appeal Suits 
Nos. 777, 778779 and 780 of 1910, pre- 
ferred against those of the Revenue 


Divisional Officer of Pattukettah,in Summary 


F 
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Suits: Nos. 269, 270, 271 and 278 of 1909, 
ih 

. B. Breomvasa Atyangar, for the Appel- 
eae 


~- Mr. O. V. Ananthakrishna Ter, for the 
Respondenta. 

JUDGMENT.—It is now settled law 
that even though the cause of action arose 
before the new Act came into force, if the 
suit is after the Act of 1908, no exchange of 
palah and muchilika is necoasary. [See 
Raja of Karvetinagar v. Pandur Govinda 
“Mudali (1)]. We must reverse the decrees 
of the lower Appellate (Court and remand 
the appeals to be disposed of according to 
law. The ocoste will abide the result, 

.  Oase-remanded. ` 


` 


(1) 21 Ind. Cas, 858; 14 3. L. T. 535. 


ABLAHABAD HIGH COURT. - 

Bxoonp Cryin APPRAL No. 1219 or 1913. 

June 4, 1914. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball. 
MUNNA LAL—DBrENDANT—ÅPPALLANT 
versus i . 
MAIKU LAL AND oras23—PLamrirrs— 
RESPONDENTS. 
> Givi Procedure Coda (Act Y af 1908), O. FT, r. 17— 
Amendment in stcond appeal —Suit for ejectment, wohe- 
ther can beamsadad to make tt suit for redemption. 
: A mt for ejectment cannot be allowed to be so 
amended in second appeal as to make it one far re- 
demption when the ‘plaintiffis guilty of sleeping 
over his rights for a very long time. 

Becond appeal from the decision of the 
Distript Judge of Budaun, dated the 19th 
August, 1918. 

Mr. A. Haidar, (with him Mr. Sital Pra- 
skad Ghoss), for the Appellant. 

Dr. Tej Bahadur Sapru, for the Respond- 
ents. 

JUDGMENT .—T his appeal a: arises out of 
a suit brought by the plaintiffa-reapondents 
for possession of property or in the alterna- 
tive for a decree for sale thereof on the 
basis of the mortgage of the 12th of February 
1878. The facts of the case aro as follows:— 
Shib Din and Bhup, two brothers, owned a 
certain property, the name of one of ‘them 
only béings recorded in the Government 
papera. They ereated five mortgages” upon 


4 


INDIAN OASES. 


723 


their property. On ‘the 27th of June 1878, 
a usufructmary mortgage to secure the sum 
of Rs. 1,000 was created in fayotr of one 
Baldeo Ahir, On the 12th of February 
1878 a second mortgage, which is the basis 
of the present suit, was created by them 
also in favour of Baldeo Ahir to secure a 
sum of Ra. 1,422. On the 21st of March 
1880 they gavea simple unregistered mort- 
gage to Cheda Lal to cover the snm of 
Rs. 90. On the 14th October 1882 they 
gave a registered simple mortgage to one 
Edel, son of: Baldeo, tb cover a sum of 
Rs. 120. On the llth of January 1885 


‘they gave a registered simple mortgage to 


one Baldeo Hajam and others to secure the 
sum of Rs. 4,000. In 1886 a snit was 
brought on the basis of the fourth mortgage 
by the mortgagee against the mortgagora 
without making any of the other mortgagees 


parties to the suit. The property was sold 


and purchased by the decoree-holder, Tu 
1898 Cheda Lal paid off the fifth mortgage. 
In 1900 he broughta suit to redeem the 
fourth mortgage. He gots decree and paid 
up the sum due tothe mortgagee. In this 
way Cheda Lal became the owner of the last 
three mortgages. In 1900 he brought a anit 
to redeem the first mortgage of 1873, the 
original mortgagee being dead, his son 
Kalian (the father of the present plaintiffs- 
respondents), was made a party to the suit. 
He put in no,-defence. An ew parte decree 
was granted. The sum due on the. mort- 
gage was paid and Cheda Ial was formally 
pnt into possession on the 10th of December 
1900. In September 1912 the present suit 
was brought by the plaintiffs-respondenta 
as against the assignee of Oheda Lal to 
recover possession of the property on the | 
basis of the deed of the 12th of February 
1878 and in the alternative for sale of the 
property. i 
The Court of first instance, treating the 
mortgage of 1878 as a simple mortgage gave 
the plaintiffs a decree for sale. On appeal 
the lower Appellate Court ‘modified the 
decrees and gave the plaintiffs a decree for 
possession of the property. 


The defendant has apperled. The first 
point that he raises is that the mortgages of 
1873 and 1878 reilly constituted one-indivi- 
sible mortgage and the mortgagee not-having 
set up his righta onthe document now in 
gaib in the formar litigation, ia- barrad -by 
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the role of res judicaia from putting it 
- forward now. 

On behalf of the respondents itis urged 
that the two transactions are two separate 
mortgages, and moreover that the rule of 
res judicata cannot apply because the Court 
which decided the former suit was the Court 
of the Munsif and that Court was not com- 
petent to try the present suit. 

We have examined the mortgage-deed in 
question and after carefully considering ita 
terms we are of opinjon that the two deeds 
of 1878 and 1878 constituted two separate 
mortgages. They are both usnfractuary 
mortgages in favour of Baldeo Ahir. Jn 
regard to the rule of res judicata it is clear 
that tho prosent suit is one which the 
Mnunsif -was incompetent to hear; and, there- 
fore, in view of the plain terms of section 11, 
Civil Procedure Code, the present suit is not 
barred by the rule of res judtoata by reason 
of the fact that the defence on the second 
mortgage was not put forward i in the previous 
litigation. 

There remains, however, a very- important 
fact, and that is that the puisne mortgagee 
having redeemed the prior mortgage of 1873 
has allthe powers and rights of the mortgagee 
under that deed. That deed was prior in 
date to the deed which is the basis of 
the present suit and entitles the mort- 
gagee to possession until he shall be 
redeemed. The present suit isa muit in eject- 
ment in which the plaintiffs made no offer 
to redeem the defendant. Wo are asked at 
this present stage of the case to allow the 
plaintiffs to amend their plaint and change 
their suit into one for redemption of the 
prior mortgage. We wonld point to the 
fact that in the former litigation the pre- 
decessor im-title of the plaintiffs did not set 
up his rights, given to him under the deed 
of 1878. Paragraphs 10 and 11 of the 
plaint show'vlearly that he was well aware 
of what his rights were in 1900. From that 
day however no stepa have been taken, until 
the, institution of the present suit in 1912, 
to asserttheir rights. Under these circum- 
stances where parties sleep over their rights 
for so longa period as nearly 12 years, we 
do not-think-that they are entitled to any 
indulgence; and we cannot see our way to 
allowing the plaint to be amended so as to 
change this suit into one for redemption of 
the .prior mortgage. siete he 8 
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In regard to the plea that the mortgage 
of 1878 was really a simple mortgage and: 
the plaintiffs were entitled to a decree for 
sale, we do not think that there is the 
slightest force in this. The terms of the 
deed itself are fatal to this contention. It 
was an usufructuary mortgage and nothing 
else. 

In our opinion the plgintiffa’ suit should 
have been dismissed. We, therefore, allow 
the appeal, set aside the decrees of the Courts’ 
below and dismiss the plaintiffs’ suit with 
coats in all Courts including in this Oourt 
fees on the higher scale. f 

Appeal allowed, 


MADRAS HIGH COURT. 

Orv, Revision Perros No. 951 or 1912. 
March 5, 1914. 
Present:—Mr. Justice Ayling. 
NAGOOR ROW THAR—D sranpayt— 
kaka 


AKBAR ALISHA SATHGURU SAMIAR 
—PLAIMTIFF—AND aNOTHER—DwranDaxT— 
RESPONDENTS. 

Landlord and tenant —Katent of holding diminished 
by acquisition under Land Acquisition Act—Tenant 
entitled to reduction of rent if landlord gives no lands 
in swohange—Land doquistion Act (I of 1804), ss. 81, 
82. 

Where the extent pfland in the occupetion ofa 
tenant has become diminished by the acquisition of 

a part under the Land Acquisition Act, the tenant is 
entitled to a proportionste reduction of rent, if he is 
given no othor lands in exchange; and the fact that 
the amount awarded os compensation is not drawn 
from Court does not affect the question. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the District Munsif 
of Trichinopoly, in Small Causo fut No. 
1987 of 1912. 

Mr. 8. T. Sreenivasa Gopalacharvar, for the 
Petitioner. 

Mr. K. 8S. Ganesa Atyar, for the Respond- 
enta. 

JUDGMENT.—The suit land is ‘a roligious 
inam land belongin to a mosque of, which 
respondent (plaintiff H i ia manager; and leased 
by him on & ‘perpetual cowls, It is ad” 
mitted , that prior to the period for which 
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rent ia’now sued for- portion of this land 
was acquired under the Land Acquisition 
ct. The compensation -amount - was de- 
posited in-Court under sections 81 and 32 
of that Act and still remains in deposit, no 
land having been purchased therewith for 
assignment in lieu of that acquired. 

- It ‘appears to me -that petitioner is 
clearly. entitled to a reduction of rent pro- 
portionate to, the value of the property 
acquired. 


The award of the Land Acquisition Officer ' 


(Exhibit IV) shows that the owner of the 
land acquired is the mosaque,\and whatever 
right as a tenant petitioner might possess 
in the land to be assigned in exchange, it is 
clear both from this-order and from Exhibit 
I that the re-letting of that land rested 
with plaintiff, and not with him. It does- 
not appear that plaintiff has taken any stepe 
in -the matter; certainly itis not suggested 
that he has procured the allotment of any 
such land during the period for which rent 
is claimed. 
- The rent claimed in the plaint must be 
reduced in proportion to the value of the 
land taken up under the Land Acquisition 
Act. The lower Court will determine the 
amount of the reduction, and pass an amend- 
ed decree in place of the one already passed, 
which is hereby set aside. 

Oost will be provided for in the ultimate 
decree. 


Oase remanded. 


LOWER BURMA CHIBF COURT. 
Orit Ravisios No. 79 or 1918. 
June 4, 1914. 

Present:—Mr. Justice Parlett. 

THs BURMA RAILWAYS OOMPANY, 
LTD.—-APPALLANT 

versus 
HIRALAL—Rusponpart. 

Civil Procedure Code (Act F of 1908), O. XII, rr. 
48, 52 Altachment—Security deposit—Auditor of 
Railway Oo.—Notice served on auditor—Notice dis- 
regarded-—Liabtlity of Company—Lien of Jompany on 
secu ity de 

The auditor of a Ballway Company was the only 
‘disbursing oficer of the Company and wus notified 
+ undét OrdereX XI, rule 48, Civil ure Code, aa the 
officer to whom notice should be sent of orders 
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attaching al or allowances of Railway employees. 
He was prohibited by the order of a Oourt 
from paying to a Railway employee the amount 
of a security deposit. Atthe time of the order the 
moneys were under the vontrol of the Agent of the 
Railway Company and could not be dto the 
depositor employee without the sanction of the Agent. 
The auditor ignored the Oonrt’s prohibitory order, 
on the plea that the amount of the security deposit 


was not at the disposal of the employee ka rae 
was not Hable to attachment: 


Held, (1) that the deposit could be attached subject 
ey wa Hen, though it could not be 
that Hen, 


(2) that the prohibitory order of the Oourt ought 
not to have been disregarded by the auditor; and 

(8) that the Railway Company was Hable for his 
defaulk. 


Mr. Ormiston, for the Appellant. 

Mr. Gregory, for the Respondent. 

JUDGMENT.—On 25th July 1912 res- 
pondent brought a suit against three per- 
sons, one of whom was a servant of the 
Burma Railways Company, and at the same 
time filed an application supported by affidavit 
to the effect that this -defendant had re- 
signed. his appointment and would be paid 
up on the llth August, and asking for pro 
hibited order to issue to the auditor of 


_the Borma Railways prohibiting him from 


paying to the defendant Rs. 140, being the 
amount of a ssourity deposit made by him, 
and also a moiety of the defendant’s salary 
for July 1912, and to the defendant pro- 
hibiting him from drawing the amounts pro- 
hibited. Orders were issued accordingly. 
That issned to the auditor was returned 
endorsed as not accepted on account of in- 
sufficient particulars as to the identity of 
the employee and with a note that “security 
deposit cannot be attached if the judgment- 
debtor is stillin employment.” Eventually 
on 2nd August it was endorsed by the 
auditor as ‘accepted as regards salary 
only’. On the 5th August the suit was 
decreed and on 7th August the plaintiff 
obtained another prohibitory, order to the 
auditor to withhold payment of the 
Ra. 140. This he endorsed on 12th August as 
“not accepted. The security deposit is not 
at the disposal of the judgment-debtor.” 
This opmion of his was wrong: 

The deposit could be attached, subject to 
the Railway Company’s lien, though it could 
not be realised until freed from that lien. 
In the present case the Railway Company 
claimed no lien on any part of the deposit 
and though they advanced the defence that 
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the money was not liable to attachment at 
all, they have now abandoned it. In this 
suit the plaintiff obtained a decree ngainst 
the Railway Company for the Rs. 140 dis- 
‘pursed by their suditor after receipt 
‘of the prohibitory orders referred to above. 
The Railway Company contends that they 
were not bound by the orders served on 
their auditor who was not the proper offlcer 
to be served with scou orders. It will be 
noted that the audikr never suggested that 
he was notin a position to comply with the 
prohibitory orders, but merely disregarded 
them on the strength of his opinion that 
the money in question was not liable to 
attachment; that opinion being erroneous 
and service on Kim being effected the only 
point is whether it binds the Reilway Oom- 
pany. It is admitte| that ab the time of 
the orders the moneys in question were 
under the control, not of the auditer, but 
of the Agent of the Company without whose 
sanction payment to the defendant could 
not be made. It is contended under Order 
XXL rule 46 (i), that as the Company 
was the debtor the order should have been 
addressed to the Company, that is, the same 
officer of the Company as specified in Order 
XXIX, rule 2, read with Order XLVI, 
rule 2, among which the auditor dosa not 
appear. It is also pointed out that though 
under Order XXI, rule 48, the auditor has 
been notified as the officer to whom notice 
should be sent of orders attaching salary 
or allowances of Railway employees, that 
does not extend to security deposits. On 
the other hand, it is admitted that the 
auditor is the only disbursing officer of 
the Railway and that when the Agent has 
panctioned the re-payment of a deposit he 
ia the officer who actually makes the pay- 
ment. That being so the prohibitary order 
would operate to forbid him to make that 
payment on receipt of the Agent’s sanction, 
notwithstanding that at the date of its 
servico upon him he was not yet ina 
position to make the payment for want of 
that sanction. There can be no doubt that 
under ordinary circumstances he is not om- 
powered to disburse the salary of an em- 
ployee still in the Company’s employ before 
the erd of the month in which it is earned, 
yet if during that mouth he received an 
order attaching that salary it cannot be 
contended that. he would not’ be bound to 
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give effect to it when salary came to be 
disburred and that if he disregarded it, the 
Company could not be held liable for his 
default. Similarly, in the present case he, as 
the disbursing hand of the Company, hav- 
ing paid out monies after the receipt of 
lawful order not to pay them, I consider 
that the Company are liable to make good 
the result of his action. The application 
is dismissed with costs, Advocate’s foe two 
gold mohsrs. 


Application dismissed. | 


MADRAS HIGH-COURT. 
Sroonp OMIL Appaat No. 425 or 1912. 
March 18, 1914 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seghagiri Aiyar. 
T. R. M. T. SUBRAMANIAM CHETTIAR 
—PLAINTIFT— ÅPPRLLANT 


TETAS 
PERIASAMI THEVAR AND ANOTHER— 
DarENDANTS—RASPONDENTA. 

Madras Estates Land Act (XVII of 1865), a. 151-- 
Co-owners—One co-owner aoquiring tenants righte— 
Ejectment, swit for—Rsionus Oourt—Jurisdiotion. 

Where a co-owner sued to eject a tenant In a 
Revenue Court making thb-other co-owner, tot whom 
the tenant had transferred his rights, a party to the 
sult: 

Held, that the Revenue Court had no jurisdiction to 
entertain the suit as the remedy of the plaintiff was 
to sue in e Civil Court for joint possession or perti- 

Muthiah Chetty v. Subramania Chetty, B. A. No. 
1600 of 1911, Basma Kuman vy. Mohssh 
Ohandra Shahq, 21 Ind. 621; 18 O. W. N. 828, Sri Raja 


J. 62; (1911) M. W.'N. 119 8 
vy. Chanda, 2 Ind. Cas. 300; 5 
541 and Mangalasomi Thever v. 
21 Ind. Oas. 384 25 BM. L.J. 
606, referred to. 

Gopal Ram Mohuri vy. Dhakesincar Pershad Narain 
Singh, 35 C. 807; 7 U. L. J. 483, dissented from. 

Second appeal against the decreo of the 
District Court of Ramnad, in Appeal Suit 
No. 598 of 1910, preferred against that 
of the Cours of the Special Depnty 
Collector of Ramnad, in Summary uib 
No. 1762 of 1910. . : 


` 
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_ Mr. S. Stinivasa Atyangar, forthe Appel- 
lant. 

Mr. 0. F. Ananaihakislina Aiyar, for the 
Respondents. 


JUDGMENT. 

Sapastva Arvar. J.—Plaintiff and the and 
defendant are co-sharera of the Melyvaram 
right in the plaint land according to the 
plaint allegations. As the suit has been 
dismissed on a preliminary point, we have to 
accept only the plaint allegations with any 
facta admitted on both sides in order to see 
whether the dismissal is legally sustainable. 
First defendant was the occupancy tenant of 
the plaint land. Itis not denied :that he had 
sold the land to the 2nd ‘defendant a few 
days before the suit was instituted in the 
Court of the Special Deputy Collector of 
Ramnad. Thus on the date of the snit, the 
2nd “defendant owned a half share in the 
Melvaram right and the whole of the Kudi- 
varam right. The question is whether the 
plaintiff who owns the other half share in 
the ‘Melvaram right, can maintain this suit in 
the Revenue Court for ejectment and obtain 
* @ decree for possession of the land on behalf 
of himself and the 2nd defendant. 

The suit as framed was, nodoubt, for the 
ejectmant of the lst defendant, ignoring the 
sale to the 2nd defendant by the lst defend- 
ant and the transfer of possession by the lst 
defendant to the 2nd defendaut. We may 
take it that the sale was unknown to the 
plaintiff when he brought the suit but 
yet as the sale and delivery had, as admitted 
before the Deputy Collector at the time of 
hearing, taken place before the suit was insti- 
tuted, the righta of the parties have to be 
decided upon as those rights stood on the date 
of the plaint and in the light of the facts 
which had taken place before the date of 
the plaint. 


The ground on which the lower Oourts 
have dismissed the suit is that as the 
plaintiffs oo-sharer (the 2nd defendant) did 
not join the plaintiff in bringing this suit, 
the plaintiff alone cannot maintain this suit to 
eject the lst defendant (the tenant), and re: 
lianoe is placed on Gopal Ram Mohuri v. Dha- 
keshwar Pershad Narain Singh (1) in support of 
the above view by the lower Appellate Court. 
I have dissented * from some of the obsarva- 


(1) 85 0,807; 70. L-J: 498. -7 
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tions in Gopal Ram Mohurt v. Dhakeshtoar 
Pershud Narain Singh (1) in the decision 
referred to by my learned brother in his i 
judgment. I have dissented from those ob- 
servations in that case which support the 
view that one of several joint lessors cannot 
put an end to the demise even in .respect of 
his own share of the land held in common. 
Further, this is not a case of a landlord 
putting an end to the tenancy, but itis a 
case ofa landlord suing on a statutory right 
given by section 151 of the Madras Estates 
Land Act to eject a tenant on account of 
the latter’s having constructed a house upon 


‘the land held by himasa tenant for agricultural 


purposes and thereby having made it unfit 
for agricultural purposes. I do not think 
that cases relating to the forfeiture of tenancy 
under the ordinary law can throw much light 
on this question. The Madras Estates Land 
Act does not say that the tenancy is forfeited 
or that the tenant ceases to be a tenant 


- when he commits the acts menticnsd in 


section 151. Under the Madras Estates 
Land Act even the denial of the landlord’s 
title is no ground for ejectment, and sections 
151, 152 and 158 show that a tenant who 
has incurred liability to be ejected is still . 
called a tenant till a decree is passed for 
ejectment in the’ suit brought by the landlord. 
Though I am, however, unable to support the 
dismissal of the suit on the ground on which 
the lower Courts have based such dismissal, I 
think the dismissal of the suit can be justified 
for the reasons which I shall now proceed to 
state. As it is admitted that there had been 
a sale to the 2nd defendant before the suit 
was brought’ and as the Ist defendant had 
ceased to have possession of the plaint plot 
on the date of the suit, there was really no 
cause of action vested in the plaintiff to sue 
the 1st defendant in sjectment on the date 
of the suit. No doubt, the plaint can be al- 
lowed to be amended by converting the prayer 


` for the ejectment of the Ist defendant into a 


prayer for the ejectment of the 2nd defendant. 
But the questions to be considered before allow- 
ing such an amendment are: (1) “Is the plaint- 
iff entitled to eject the 2nd defendant, who is ` 
a co-sharer in the Melvaram right along 
with the plaintiff and who is now the owner of 
the whole Kndivaram right”? (2) “Is such a 
suit maintainable in a Revenue Court.” 
Section 8, clause 3 af the Madras Estates 
Land Act, begins with the words, | “The merger 
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of the occupancy right under sub-sections 1 and 
2.” This implies that some merger of the 
occupancy right takes place when the circum- 
stances mentioned in sub-sections 1 and 2 
occur, Sub-section 1 relates to the entire 
interests of the landholder and the ocoupanoy 
right becoming united by transfer, succession 
or otherwise in the same person. In‘such a 
case there can be no doubt that there isa 
merger of the occupancy right. 
2 relates ton case where the occupancy right 
has been transferred to a person jointly 
interested in the land as landholder. In such 
acase, the whole oocupancy right cannot be 
merged as the person to whom the whole 
occupancy right was transferred, was only a 
Jandholder in part; but under the general 
law, o fraction of the occupancy right cor- 
responding to the fraction of the landholder’s 
right (vested in the purchaser) must become 
merged in the latter. In the present case, 
‘therefore, when the 2nd defendant purchased 
the ist defendants Kudivaram right in the 
‘whole plot, the occupancy right in a half 


share became merged in the half share of ` 


Melvaram right belonging to the 2nd defend- 
ant and the other half of the occupancy right 
remained without merger in the 2nd defend- 
ant. Supposing that this suit for ejectment 
of the lst defendant from the whole of the 
land is converted by amendment into a suit 
for ejecting the 2nd defendant from the whole 
of the land, even then this suit must fail 
because the 2nd defendant has become entitled 
to both the Melvaram and the Kndivaram 
in half the land and is entitled to remain in 
possession of at least that half share. It 
may be argued that the suit might be 
amended as a suit for the joint possession 
of the land with the 2nd defendant. Then, 
apart from the question raised in certain 
Calcutta, decisions whether the proper course 
for a co-sharer is not to ane for partition 
and separate possession under such circum- 
stances, there arisesthe preliminary difficulty 
whether the Revenue Court can entertain such 
a suit for joint possession. Ido not think that 
a suit for joint possession as contemplated is 
within the jurisdiction of the Revenne Court 
under section 151 of the Madras Estates 
Land Act, as that section contemplates a 
auit for khas possession ejecting a tenant as 
such; nor can the suit be amended as for 
partition and possession of half share, as 
such a suit cannot also be maintained in 
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a Revonue Court. The right of one co-sharer 

against another oo-aharer seems to have been 

recently considered by Sankaran Nair and 

Ayling, JJ., in Muthiah Chetty v; Subramania 

Chetty (2) and though reasons are not 

given for the decision, the lower Appellate 

Court’s decision was confirmed and it is clear. 
from the printed papersthatit was held by the 

lower Appellate Court that even a trespasser 

building upon a land belonging to two 

co-sharera cannot be enjoined by a mandatory, 
injunction at the suit of only one of the 

co-sharers if the trespasser had, before the 

suit, acquired the right of the other co-sharer 

and if the extent of the land built upon by 
him was legs than what would fall to him on 

a partition. In Basanta Kumari Dasya 
v. Mohesh Chandra Shaha (3) it has 
been decided that a decree for joint posses- 

sion can be given toa co-sharer only in 

exceptional cases. On the whole, therefore; 

I think that the suit brought in the 

Revenue Court and framed as s mit to eject 

the lst defendant who was not in possession 

onthe date of suit was rightly dismissed 

and I would ‘dismiss this second appeal but . 
without costs. 

Seswaaret Arran, J.—The plaintiff and the 
2nd defendant are the proprietors of the 
village of Thavasikndi. The lat defendant is 
the ryot of the village. The plaintiffs case 
is that the Ist defendant built a house ona 
portion of the holding which is cultivable 
land on the 29th of May 1910 and has thus 
rendered himself liable to be evicted. The 
lat defendant’s plea is that he bad put the 
Qnd defendant in possession of the property 
under an agreement to sell, that he himself 
did not erect any building and that thero is 
no cause of action agninst him. The 2nd 
defendant states that he erected the building 
complained of. 

As on the firat hearing we had no informa- 
tion regarding the date on which the 2nd 
defendant became the purchaser, we asked 
the learned Vakils appearing in the case to 
ascertain that fact. We are informed that the 
pale was on the 15th June of 1910. This 
suit was brought on the 17th June. It is thus 
clear that when the suit was instituted the 
2nd defendant had purchased the Knudivaram 
right in the plaint property. 


2) 8. A. No. 1600 of 1011. 
8) 21 Ind. Cas. 62l; 18 O. W. N. 328. 6 
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The Courte below dismissed the plaintifi’s 
suit onthe sole ground that one co-sharer 
land-holder was not entitled to maintain a 
anit to eject the tenant of the holding and 
they relied upon Gopal Ram Mohri v. 
Dhakeslusar Pershad Narain Singh (1) for this 
position. Iam clearly of opinion that this 
view is incorrect. In this High Court there 
has been a course of decisions to the effect 
that one trustee can maintain a snit as against 
a stranger making the other co-trustees party 
defendants. In the caseof co-sharers also 
there are decisions to the same effect. If the 
plaintiff's case is true, the lst defendant for- 
feited his right to the property by committing 
waste, and he became a trespasser liable to be 
evicted at the instance ofthe persons entitled 
to the property. 


The decision in Gopal Ram Mohuri v. 
Dhakéshwar Pershad Narain Singh (1) is 
opposed to the view taken in Sri Raja 
Simhadri Appa Rao w. Prattipaht Ramayya 
(4) and in Korapalu v. Narayana (5). The 
case of Jatindra. Nath Ohowdhri v. Prasanna 
Kumar Banerjee (6) related to the enhance- 
ment of the rent. That does not affect the 
decision in this case. For it is a well 
recognised principle of law that one co-sharer 
alone cannot maintain an action to increase the 

: burden upon the tenant. 
into a contract with all the landholders as a 
body and the contract resta upon the consent 
of every oo-sharer and so long as thera is no 
severance ofthe interesta of the oo-sharers 
either by partition or by some other arrange- 
ment, the tenant is entitled to say tbat the 
concurrence of all the parties should he 
obtained for increasing the rent payable by 
him. These considerations do not apply to 
cases where one of the co-sharers sues to eject 
a trespasser; he will then be acting on behalf 
of his co-sharers. This view is supported by 
the dec.sion of Ram Bakhsh v. Uhanda(7). In 
Mangalasami Thevar vi, Sathayappa Povandan(8) 
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2 29 M29. 
20 Ind. Osa. 980; (1918) M. W. N 
I. J. 315 
(6) 8 Ind. Oas. 842; 88 O. 270 (P 
1,18 Bom. L. R. l; 15 0. W. N. 7 
M. L. J. 08, (1911) M. W. N. 119, 
2 2 Ind. Oaa. 906; 6. A. L. 
21 Ind. Pas. 334 (1913) 
L. J. 351. 
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one of the co-sharers was allowed to sue 
for his share of the rent upon 4 joint contract. 
These decisions show that in Madras and in 
Allahabad the view takenin Gopal Ram 
Mohuri v. Dhakeshwar Narain Singh (1) does 
not find any support. I have stated already 
that on principle there is no justification for. 
the theory thatone co-sharer alone cannot 
maintain a suitto recover property froma 
trespasser. The ground, therefore, upon which 
the Courts below dismissed the suit, cannot be 
sustained. 

Mr. Ananthakrishna Aiyar for the re- 
zpondent has drawn our attention to a decision 
of Benson and Sundara Aiyar, JJ., in Ohella- 
sami Tevar v. Alayan (9) whioh holds that 
when s co-sharer purchases the tenant’s 
interest, the suit brought by the other oo- 
sharer should be dismissed. The question 
whether joint possession can be given to the 
plaintiff co-sharer with the defendantco-sharer 
was not considered in that case. Section 8, 
clause 2 of the Estates Land Act, provides that 
when a landlord obtaina by transfer the 
occupancy right inthe land he shall be entitled 
to hold the land.subject to the payment to 
his co-land-holders the share ofthe rent whioh 
may from time to time be payable to them. 
The principle of this section as contended 
for by Mr. Srinivasa Aiyengar for the ap- 
pellant is to keep alivethe Liability to pay 
rent as tenant even after the purchase; in 


„other words, the purchase does not work 


out a fusion of the interest of the landlord 
and the tenant. When we compare clause 1 
of section 8 which provides for the merger of 
the interests of landlord and tenant, it is clear 
that the Legislature intended that only in 
cases where the entire interests of the land- 
lord and the tenant to coalesce that the dis- 
tinct capacities of the tenant and Inandjord 
should cease to exist. The language of seo- 
tion 111, clause (d) of the Transfer of 
Property Act, is to the same effect. Refer- 
ence may also be made to section 60 
of the Transfer of Property Act which 
enables a co-mortgagor ‘to redeem 
his share only under certain conditions. I, 
therefore, hold that the 2nd defendant has 
not ceased to be a tenant by pur. 
chasing the interosts of the ‘1st defendant 
in a portion of the holding, Even in this 
view I am not prepared to agree with Mr. 


(9) 8. A. No, 1987 of 1913. 
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Srinivasa Aiyengar’s contention that the 2nd 
defendant can be evicted from the property. 
The plaintiff is only entitled to joint posses- 
sion with him. Neither the plaintiff nor 
the 2nd defendant can predicate that they 
have got rights in any specific partion of 
the property. Their right is for joint posses- 
sion until by partition specific portions are 
allotted to their share. I would have been 
prepared to give a decree for joint 
possession to the plaintiff along with 
the 2nd defendant if such a decree 
can be passed in this suit. 
ceedings commenced ina Revenue Court; and 
Mr. Sreenivasa Aiyengar has shown us no 
provision of law nor any authority that the 
Special Deputy Collector is competent to pass 
a decree for joint possession. I dismiss the 
second appeal on this ground. But under 
the circumstances of the case I makes no 
order as to costs. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Fraet Crvit APPBAL No. 254 or 1912, 
January 28, 1914. 

Presont:— Sir Basil Scott, Kr.. Chief Fiati, 
and Mr. Jastice Batchelor. 
OHANDRASHANKAR PRANSHANKAR 
——APPRLLANT 

versus 


BAI MAGQGAN— RESPONDEAT. 
. Registration Ac (III of 1877), 6. 17 (¢)—Composition- 
deed—fame dafmition asin Stamp Act applies to 
tramafor of immoveable property—WNot limited to 
mere agreement to take . fractional payment in 
settlement of claims, - 

B, finding himself unable to carry on the fanifly 
bosiness further and setele its claims and debts, made 
over by deed to certain trustees the whole of the 

and properties and asseta belonging to the 
y forthe bensfit ofthe creditors. ‘The deed 
also provided on behalf af the creditors that after 
all the goods. and ‘properties are made over to the 
, trusteos, the whole of their claims ahould be undor. 
. stood to have been written off and the dooument 
might be used as a release passed by them in 
their behalf. . The trustees were to devote the pro- 
. ooeds of the trust properties to the celine of the 
, greditors in proportion to their respective claims: 
eee deed was s composition-deed within 
. the meaning af section 17 (e) of the ] Registration Act 
and i+ did not require registration. 


` 
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It would be a very 6 thing if the 


xtraordinary 

Legislature intended that the term “compoaition-deed” 
in the Registration Act should mean something else 
than the same term in the Biamp Act, and the 
inclusion of the term in section 17 of the 

on Act shows that it was intended to 
apply to a transfer of immoveable property and not 
toa mere agreement to takes fractional payment of 
moansy in settlement of olaims. 

First appeal from the decision of the First 
Olass Subordinate Judge of Surat in Civil 
Suit No. 15 of 1910. 

Mr. Strangman (with him Mr. D. A, 
Khare), for the Appellants. 

Messrs. Inverarity and Weldon (with them 
Mr. N. K. Mehta), forthe Respondents. | 


JUDGMENT. 


Soort, O. J.—-This suit was fil by the, 


plaintiffs to obtain possession of ‘a certain 
dwelling house according to the terms ofa 
deed executed on the 2lst March 1998 by 
Bhaidas Rajaram for himself and members 
of his family. By that document it was 
recited that it had been resolved at a meeting 
of creditors that if oreditors of the family 
firm, represented by Bhaidas to the extent 
of Re. 1,22,000 ont of the total number of 
creditors claiming Rs. 1,61,800, should sign 
the deed before midnight on the 5th March 
1908, Bhaidas should make over to the 
trustees all the assets of the family specified 
in schedule B, subject to a special con- 


£ 


dition regarding the family houses at Kela: ` 


pith, namely that the trustees should allow 
the family to live therein up -to the 20th of 
October 1908 in the same manner as it had 
been living there after 
passed by Bhaidas, and that thereafter the 
family should take the house and make over 
the same forthwith into the possession of 
the trustees. By the 9th clause it was stated 
that Bhaidas having made over' the whole 
of the trust properties and assets belonging 
to the family for the benefit of the creditors 
the family was reduced to a destitute con- 
dition, wad therefore, the creditors passed a 
resolution to the effect that they should be 
allowed to occupy the dwelling house as 
aforesaid and that the trustees should pay 
an allowance of Ry. 40 a month to Bhaidas 
up tothe same date, namely the 20th of 
October, and the creditors coming in under 
the deed agresd that after all the goods 
and properties had been made over to the 
trustees no ather claim whatever with regard 
tothe amounts due to them should remain 
outstanding against Bhaidas anti the minop 


getting æ lease : 


Vol XXIV] 


CHARDRASHANKAR V. BAI MAGAN. 


e 
members of his family, but the whole claim 
should be understood to be written off 
against them, arid Bhaidas and the minors 
were to maké"usé of the deod as a release 
passed by them on their behalf, and by 
subsequent clauses it was provided that tho 
trustees were to manage the properties for 
the benefit of all the creditors interested, 
and the monies realized from time to time 
were to be distributed amongst such 
creditors in proportion to their claims. The 


period during which the occupation of the: 


dwelling honse--was permitted to Bhaidas 
and his family has long since expired, but 
a notice to quit having been served upon 
them they refused to comply with it and 
the present suit was, therefore, iustituted 
to eject them. 

The deed was not registered, and objection 
was taken at the hearing that it was inoperr- 
tive in respect of the immoveable properties 
mentioned in schedule B, and that, therefore, 
the title of the plaintiffs to the house in 
question was not established. 

lf the document is a composition-deed 
within the meaning of the Registration Act 
it does not require registration [see section 
17, clause (¢).] This very document has twice 
come before the High Court in previous 
litigation, on-one occasion before a Bench 
consisting of myself and Mr. Justice Knight 
and on another occasion before a Bench con- 
sisting of Sir Narayan Chandavarkar and my 
present colléague, Mr. Justice Batchelor. In 
the first case the deed was held to have passed 
the property to the trustees so as to defeat 
an attaching creditor who attached sub- 
sequent to the execution of the deed, and in 
the judgment the deed is referred to asa 
trast and composition-deed. Inthe second 
case the trustees sought to recover rent from 
the tenante of certain immoveable property 
mentioned in the schedule to the deed, but 
it was held that the document was com- 
pulsorily registrable, and not having been 
registered 1t could not be admitted in evidence. 
The Court there said: “There is nothing 
whatever in the language of the deed to 
show that there was any composition, any 
settlement with the creditors that the debtor 
should pay less than he owed to them and 
that they agreed to accept that composition. 
The essential test of a composition-deed is 
that there. ought to be a compounding of 
debts due. - “Of that there is no -trace what- 
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ever so far as the language of thir document 
is concerned:” Sheikh Adam Hasanali v. 
Ohandrashankar(1). It does not appear from 
the record which we have examined that 
any translation of the deed was supplied to 
the Oourt. The Court’s opinion appears to 
have been based upon Reg. v. Cooban (2) 
where the question was whether a cessio 
bonorum for the benefit of creditors by a 
document which incorporated a release by 
the creditors was a composition-deed within 
the meaning of certain Municipal rales so ag 
to disqualify the debtor from election toa 
Municipal office. 


In the first case disposed of by myself and 
Mr. Justice Knight it was not disputed that 
the deed now before us was a composition- 
deed. In the second case, though it was 
disputed, the Court was not referred to a 
definition of the term ‘composition-deed’ 
which is to be fonnd in the Acts of the 
Indian Legislature. That definition we 
have now been referred to and much reliance 
is placed upon it. It is the definition 
which has been found in all the general 
Stamp Acts of the Government of India 
from 1860 up to the present time. It 
is now to be found in Article 22 of 
Schedule I of Act IZ of 1899, and it 
rons 8&8 follows :—‘Composition-deed, that 
is to say, any instrument executed by 4 
debtor whereby he conveys his property for 
the benefit of his creditors, or whereby pay- 
ment of a composition or dividend on their 
debts is secured to the creditors, or whereby 
provision is made for the continuance of the 
debtor's business, under the supervision of 
inspectors or under letters of license for the 
benefit of his creditors.” That definition 
covers three classes of instruments: (1) an 
assignment for the benefit of creditors; (2) 
an agreement whereby payment of a com. 
position or dividend is secured to the cre- 
ditors; (3) an inspectorship deed for the 
purpose of working the debtors business 
for the benefit of his creditors. It is not 
disputed that the deed now before ua falls 
under the first class, and it is contended on 
behalf of the appellants that it also falls 
under the second class in that the creditors 
compound by giving a releaso for their debts 


amos hie gg KAG 
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in consideration of the assignment of pro- 
perty the proceeds of which are to be distri- 
buted rateably among them, whethor or not 
such proceeds are more or leas than the 
amount of their ~claims; and it is argued 
that the Stamp Act is a Statute in pari 
materia with the Registration Act and that 
the definition contained therein should be 
used for the purpose of interpreting section 
17 (6) of the Registration Act. 

Now the exemption of composition-deeds 
from the compulsory provisions of the Re- 
gistration Act dates from the Registration 
Act of 1866 and has been continued through 
all subsequent Registration Acts up to the 
present time. The question, therefore, is 
whether the term ‘composition-deed’ was 


‘either in ordinary parlance or in the Man 


standing of lawyers limited so as to exclude 
an assignment in trust for the benefit of 


‘creditors, the creditors being parties and 


releasing their claims. A reference to 
Murray's Dictionary will show that in 
ordinary parlance a compounding or com- 
position of claims does not necessarily exclude 
a general agreement for settlement of debts, 
although no exact gum may be arrived at 
as the amount of the settlement, and the 
care of Bamanjs Manikji v. Naorojs Palangi 
(83) shows that the Ohief Justice thought 
that the agreement whereby the property of 
the trade was assigned to trustees for the 
benefit of the creditors signing the trust-deed 
was a composition-deed. Why then should 
it be assumed that the Legislature in enact- 
ing the Registration Act of 1866 intended 
that the term should bave soms more res- 
tricted signification? It appears to me that 
the definition in tho Stamp Act may be 
taken ns nn indication that the Legislature 
had no such intention. The Stamp Act 
may not be strictly speaking in pari materia 
with the Registration Act, but a lawyor 
preparing a deed such as we havo here for 


an insolvent client or for his creditors would 


have first to sec what stamp was required 
upon the document and for that purpose 
would have to look at the definitions in 
the Stamp Act and after having got the 
document duly stamped would have to con- 
sider whether it required registration. It 
would bea very extraordinary thing if the 
Legislature intended that the term ‘composi- 


(8)1B E. O. R. 283. 
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tion-deed’ in the Registration Act- should 
mean something else than the same term “in 
the Stamp Act and the inclusion of the term | 
in section. 17 of the Registration Act shows 
it was intended to apply to a transfer of 
immoveable property and not to a mere 
agreement to take fractional payment of 
money in settlement of claims. The deci- 
sion of this Court in Sheikh Adam Hasanali 
v. Chdndrashankar (1) states the test 
of a composition-deed to be that there 
ought to be a compounding of debts due. 
It appears to me that judged by this test 
the document in question would be a com- 
position-deed. 

In Pennell v. Rhodes (4) Patteson, J., said: 
“I think thet, onder the Statute, (5 and 6 
Vio. O. 122, section 14), compounding is 
an arranging with the creditor to his satis- 
faction. If there isa binding arrangement 
for discharge of the debt, from which neither 
party can recede, and with which the ore- 
ditor is satisfied, it is a compounding, though 
something still remains to be done.” The case 
of Malukchand Amarchand v. Manilal Nansha 
(5), decided by Chandavarkar and Batty, JJ., 
appears to me to support the same conclusion. 


“There the debtor passed a document whereby 


three persons were appointed trustees, Which: 
was signed by the debtor and some of his credi- 
tors but notregistered,and by it the judgment- 
debtor made over to the trustees his im- 
moveable property, goods and the account- 
books for sale on the day he signed the deed. 

The Court there said: “Certain immoveable 
and moveable property of the debtor and hia 
account books are vested’ in the trusteo 
for tho purpose of paying his creditors. 
There is no conveyance of the immoveable 
property of the debtor to the creditors. 
Under these circumstances we think the 
lower Corte were right in holding that 
the deed fell within the exemption clause (e) 
of section 17 of the Registration Act. The 
deed re-cites that the composition is for 
the benefit of all the creditors and all of 
them are to derive equal benefit from it.” 

It does not appear to me that tlie decision 
of the Queen’s Bench Division in Reg v. 
Cooban (2) affords any assistance in the 
present case. The words of the rule were 
held to havea particular and restricted 


ceo eee 114 at p. 120 ei apaa 
5) 28 B. 364 6 Bom. L E. 206 at pe 200 
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application, and an earlier case of Aalatt v. 
Corporation. of Southampton (6), decided by 
Sir Geérge Jessel, shows how special words 
in such a’ connection may limit the ordinary 
notion-of compounding. In my opinion the 
document falls within clause (6) of section 
17 of the Registration Act and did not 
require registration, nor does it, for the 
reasons given in Malukchand’s case (5), 
require rogistratien under the provisions. 
of section 5 of the Trusts Act of 1882. I 
would, therefore, reverse the decree of 
the Jower Oourt and remand the case for 
trial after admission in evidence of the deed 
in question. Costa costa in the cause. 


BaToxalon, J.—The only question before 
ma is whether the document, Hxhibit 67, is a 
“oom position-deed” within the meaning of 
section 17 of the Registration Act. The 
document, after reciting that the family 
businena, which Naginbhai had carried on in 
his life, was ‘very extensive and compli- 
cated,” continues: “He (Naginbhai) is now 
dead and I, Bhaidas, am not able enough 
to carry on the said business farther and 
settle its claims and debts, and myself pay 
off the debts due to creditors; and the sons 
of Naginbhai are minors; therefore, it is 
not possible for them also to continue the 
family, business. Taking all these facta into 
consideration, it appeared to me that by 
continuing the family business for a longer 
time we as well as the creditors would have 
to suffer a great loss.” In consequence of 
these considerations it is then set ont, in 
. paragraph 9 of the deed, which i in the original 
Gujarati is called a “composition-deed,” 
that “I, the said Bhaidas, have made over the 
whole of the goods and properties and 
assets belonging to our ‘family for tha 
benefit of the creditors.” Paragraph 10 provides 
that “we the creditors also hereby give in 
writing that after all the above goods and 
properties are made over to the trustees as 
mentioned above, no other’ claim whatever 
with regard “to the amounts due to us shall 
remain outstanding against Bhaidas and the 
minors, but the whole claim shall be under- 
stood to have been written off as against 
them; and Bhnidas and the minors and their 
descendants are duly to make use of. this’ 
document against us as a release passed 


(6) (1890) #16 Ch. D. 143; 60 L. J. Oh. 81, 48 L. T 
494; 29 W. R. 117; 45 J. P. 111. 
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by us in that behalf? Then in paragraph 11. 
there is a‘ provision that the trustees are. 
to devote the proceeds of the trust pro- 
porties to the payment of the creditors- 
in proportion to their respective claims,”, 
as the original is officially translated. It 
may be observed, however, upon this phrase 
that the Gujarati does not necessarily bear. 
the precision of meaning conveyed by the 
English rendering, and may mean no more 
than that | _psyments are to be made to the 
creditors “in regard or relation to their 
claims.” 

In Shetkh Adam Hasanah v. Ohandrashankar 
(1) it was held by. my brother Chandavarkar 
and me that this deed was not a composaition- 
deed, but a mere cessio bonorum or deed 
of arrangement assigning Bhaidas’ property 
to trustees for the payment of the creditors. 
I still think that that decision was right 
on the arguments which were then submitted - 
to us,and I venture todoubt whether inEnglish 
Law, from which the technical expression is 
derived, this document .would be held to be 
a ‘composition- deed.’ It is not, in my 
opinion, substantially distinguishable from 
the deed which in Reg. v. Cooban (2) 
was held by Denman and Hawkins, JJ., to 
be not a composition-deed. The reasons 
for which the deed in that case was held 
fo be nota composition deed are, I think, 
exactly applicable to the deed in this appeal, 
for, to use the words of Hawkins, J., there 
is not “anything to show that the property 
which the debtor bas asaigned will not 
produce twenty shillings in the pound for his 
creditors. It contains no provision by which 
any one creditor can be compelled to take 
less than twenty shillings in the pound if he 
can get it, for all the property is-to be divid- 
ed, and there is no obligation on any credi- 
tor to take leas than the’full amount of his 
debt. The deed,’ therefore, does not ‘bind’ 
the creditors to take less than the fall 
amount of their debts, and it cannot pro- 
perly be called an arrangement for a com- 
position, it isin fact an assignment of all 
His property by the debtor for the benefit 
of his creditors, who, however, are not 
asked to make any sacrifice; but who are 
authorised to divide all the debtor’s property 
amongst themselves.” “If, then, the matter 
rested here, I should feel bound to hold that 
the deed in suit is not & composition-deed 
for the“ simple reason that a composition: 
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deed is a deed which compounds, and this 
deed doés not compound. The aassignor, 
moreover, does not even profesa to be 
insolvent, but the arrangement is made merely 
to avoid a porsible loss in the future. 

The only consideration which moves me 
now, not without hesitation, to abandon this 
- opinion is a consideration which was not 
placed before the Court when the case of 
Sheikh Adam Hasanah v. Chandra- 
shakar (1) was decided: I mean the definition 
enacted by the Indian Legislature in 
Articte 22 of Schednle I of the Indian 
Stamp Act, 1899. For e composition-deed” 
is there defined as meaning tater alia ‘any 
instrument executed by a debtor whereby 
he conveys his property for the benefit of 
his creditors.” Having regard to this đe- 
finition, to the fact that the Stamp Act is in 
large measure in pari materia with the 

tion Act, and to the favour with 
which such deeds are regarded by the law, 
I think tha better opinion is that the deed 
in controversy here is a ocomposition-deed 
within the meaning of the Indian Registra- 
tion Act. 

Mr. Inverarity has pointed out that when 
in 1866 the first Indian Registration Act 

was passed, which exempted composition- 
deoda, thore was no statutory definition of 

“composition-deed” either in tbe then pre- 
vailing Stamp Act or elsewhere; and there 
is much force in the consequent argument 
that when 8 composition-deed was first 
exempted from registration by the Legisla- 
tare, what was exempted must have been a 


composition-deed as the phrase was under- — 


stood by English lawyers, and that the 
undefined phrase was retained, preserving 
this original meaning, in the successive 
Registration Acta per tnewriam of the special 
definition which in the meanwhile had 
crept into the Stamp Act. But to read the 
two Acts in this way would come very near to 
reading them as if the Legislature had 
created traps not only for the unwary, but 
for the reasonably wary; and, whatever the 
Legislature may have intended in fact, I 
think that any time after the Stamp Act 
of 1869, which first enlarged the phrase 
by statutory definition, it, must be taken to 
have intended that the “composition-deed” 
of the- concurrent Registration Act should 
pear the Bama meaning. -It is open to the 


INDIAN CASES, 


[1914 


Pe 
that a mere cassio bonorum - shall for oertain 
purposes be regarded as a composition, and, 
having regard to the definition in the 
Stamp Act, I conceive that-that is what has ' 
happened in reference to the phrase as used 
in the Registration Act. 

For these reasons I agree that the deed in 
suit is exempt from the necessity of registra- 
tion. 

Decres reversed; Oase remanded. 


OALCUTTA HIGH COURT. 
Szoonp Orvis AppaaL No. 205 or 1911. 
April 14, 1914. . 
Preseni:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Harry Stephen, Kr. 
BRAHAM DKO—Puatytter—APPaALLANT 


versus 
SUKUWAR DUBE anp oragrs—Devanpasts 
— RESPONDENTS; 

Transfer of Property Act (IF of 1882), a %4 ï 
ig simu set decree on prior morigage. 

Section 74, Transfer of Property Act, is applicable 
even after a decree has been obtained on a prior 
mi 

Narain Khanna v. Babn Bansidha:, 821. A. 
128; 27 A. 825 (P. O.) 9 0. W. N. 877% 2 A. L J. 386; 
O. L. J. 178; 7 Bom. L. B. 427; 15 M. L. J. 191, relied 
upon. 

Appeal against the decree of the District 
Judge of Saran, dated 29th September 1910, 
reversing that of the Munrsif of Chapra, 
dated 19th May 1905. 4 

Babus Shib Chandra Palit, Probodh Ohandra 
Rat and Probodh Ohunder Mukherjee, for an 
Appellant. 

Dr. Dwarka Nath Mitra, for the Gana 
ents. ` 

JUDGMENT. —The doisin of Gopi 
Narain Khanna v. Babu Bansidhar (1) makes 
it clear that section 74 of the Transfer of 
Property Act can be applied even after a 
decree has been obtained by & mortgage. 
Use has been made of this section in the 
present case, and the puisne martgagee who 
has made a payment under sectién 74 now 
seeks to enforce, against a person’ standing in 
the position of a subsequent mortgagee, tho 
rights acquired by him under that section. 
There appears to me to be. no answer to the 
claim. . It was suggested that limitation had 
something to do with the case, but the dates 

(1) 82 L A. 128; 27 A. 325 (P.O) 9 0. W.N. 577; 


2 À. L. J. 386 3 0, L. J, WI Den ee K. 
L 3.19 ` | 


Vol. XXIV] 


PUTLOOB BOYANKA v. GOLUSU ASETHU. 
make it apparent that there oan be no bar of 
-limitation, and that doubtless is the reason 


why no issue was raised on the point. 
, The result is that the decree of the lower 


- Appellate Court must be reversed and that 


of the 
ont, 


Munsif restored with costs through- 
Decres reversed. 


MADRAS HIGH COURT. 
Ssooxp Appaat No. 849 or 1912. 
April 20, 1914. 
Present:—Mr. Justice Miller and 
Mr. Justice Badasiva Atyar. 
PUTLOOR BOYANNA—Ptatetiye— 
APPRLLANT 


versus 
GOLUSU ASETHU (prap) AND ANOTHER— 
Darexpants—ReseorDeyTs. 

Adverse possession—Ovocupation for more than 30 
yoare——Gtoring hay-ricks—Animus posaidendi—Burden 
of proof, 

The oconpation of a Gramanatham or village site, 
belonging to Government, by merely storing hay-rioks 
on it will not of itself constitute adverse possession 
as against the Government even if the oocupetion 
be for a period of 80 years. Where, however, sota of 
ownership, such as transfer, etc., have been e 
the animus possidendi, necessary to constitute title 
by adverse posseasion, is manifest and possession, for 
a period of 80 years is sufficient to presume title in 
the opoupant and to shift the onus on to Government 
to prove their titlo. 

Wals Amed Chowdhkry v. Tota Meah Chowdary, 21 

O. 807; Framji Cursetji v. Goculdas Ladhow)s, 16 B. 
888, Cholkalinga Naicken v. Muthusawms Naicken, 
21 M. 68; Venkatarama Aryar v. Beoretary of State for 
India in Oownoil, 5 Ind. Oas. 118; 33 M. 862; 7 M. L. T. 
189; 200 L J. 74, Krishna diyar v. 
State for India in Cownol, 4 
ad AM. 178; 20 W. L. J. TL i 
Pattatkara Manchkal v. Ohi orakkapatts Munde Koti, 
l4 Ind. Oas. 168, (1912) M. W.N. 445 at p 448; 11 M. 
L. T. 855, followed. 

Second sppeal against the decree of the 
District Court of Ouddapah in Appeal Suit 
No. 189 of 1911, preferred against that of the 
Court of the Districts Munsif of Gooty 


in Original Sait No. 667 of 1910. 

" Mr. V. C. Seshachariar, for the Appellant. 
Mr. BR. Kuppusami Atyer, for the Respond- 

ents. 

-phis second appeal coming on for hearin 

the Court (Sadasiva Aiyar, J., and Spencer, J., 

delivered tho following . 
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JUDGMENT. 

Spaxcur, J—The land in dispute in this 
case is part of the Gramanatham t.e., unas- 
sessed village site, and as such, save in go 
faras it may be held under grant from 
Government or is a temple-site and owned 
as & house-site or backyard, is under Madras 
Act IH of 1905 declared to be the property 
of Government. i 

The Government has asserted aright over 
this plot in 1906 by including it in a B 
memorandum for the village in which it lies, 
and by levying assessment in 1905 as for 
unauthorized occupation of unasseared land 
reserved for public purposes (see Exhibit A). 
The appellant’s title is based on a patta 
obtained from Government. The Ist respond- 
ent acknowledged in a way the title of 
Government as the paramount owner by 
applying in a petition (Exhibit IT) to the 
Deputy Tahsildar for permiasion to retain the 
site for building on at a future date. 

His user of the site by storing straw-ricks 
upon it will not give him any title as against 
Government by adverse possession, for such 
posseasion must be “adequate in continuity, 
publicity fand extent:” Vide Wali Ahmed 
Ohowdhry v. Tota Meah Ohowdhry (1). Occu- 
pation of a fugitive and temporary nature or 
temporary use as-vyacant house-site or back- 
yard is not sufficient to creat a title: Vide 
Framgi Jurset}i v. Goculdas Madhowji (2) and 
Ohockalinga Naicken vy. Muthusams Natcken 
(8) and Venkatarama Atyar v. Secretary 
of State for India in Oounoil (4). 

As the District Munsif observed, there is 
no proof that the site in question ever became 
private property. There is no permanant 
appropriation of a site by storing straw here 
and there in it from year to year ‘when thera 
is straw to store. Regarded as a prospective 
house-site it would, under the rules of 
Gramanatham, lapse to Government if not 
built upon within one year after the grant 
of a patia: Vide Board’s Standing Orders 
Volume II, page 45, Appendix XIX. 

A solitary piece of evidence in the respond- 
ents’ favour is that afforded by an unregis- 
tered sale-deed in 1879 in favour of the lat 
respondent’s father executed by a person to 


1) 310. 
2) 16 B. 338. 
8) 21 Af. 53. 
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whom he or his sancestora had themselves 
previously sold it. This only proves that 
the respondent’s ancestors exercised an act 
of ownership of which Government had no 
means of becoming sware over the vacant 
gito, to which Government had publicly 
assorted their title by classifying the land as 
natham poramboke: Vide Krishna Atyar v. 
Secretary of State for India in” Council 
5). 

j When the property conoerned is land, 
which even before the introduction of Act DT 
of 1903 waa universally recognised as being 
the property of the State, a person who 
executes documents purporting to transfer 
ownership in it, does so at his own risk, as 
he should know that the efficacy of the trana- 
fer is liable to be repudiated. 

The animus possidendi of parties to such 
transactions must necessarily be of an inconse- 
quential character. 

In this state of things the observations 
of the District Judge that the title of the 
Government has not been proved nor their 
possession within 60 years, while the defend- 
ant’s possession for a: period of over 80 
years is proved by unimpeachable evidence, 
and that his title evidenced by long user 
should be declared, show, in my opinion, that 
he has not properly appreciated the evidence. 

I would, therefore, remand the suit for a 
fresh finding on the evidence on record on 
the issue whether the plaintiff has shown a 
title superior to the 
entitled to evict the latter. The issues 
already framed are not adequate fora deter- 
mination of this question. Six weeks will be 
allowed for return of the findings and ten 
days for filing objections. 

Sapastva Arran, J.—The 
right to give a natham poramboke site for 
residential purposes, provided it is not 
already owned and possessed, is indisputable. 
Buta plaintiff who comes into Court in 
ejectment though claiming under a grant 
from Government, ought, it seems to me, 
to prove that the site was not owned and 

by the defendant at the time 
of thé grant to the plaintiff by the revenue 
authorities. ` 

As regards Exhibit I, the petition to the 
Deputy Tahsildar by the defendant, it merely 


` (5) 4 Ind. Cas. 1070; 88 M. 178; 20 W. L. J. 71:6 WL 
L. “Ti. 808. 
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prays in a respectful tone that the Deputy 

Tahsildar may not interfere with the defend- 

ant’s possession and that he may allow the 

defendant to retain possession, but the 

petition, as I interpret it, makes no admis-- 
sion of the right of Government in the site 

nor does it admit that the defendant has no 

title. 


If the defendant merely relied upon the 
sort of possession which he has proved, it is 
of course. as pointed out by my learned 
brother, impossible to hold that that posses- 
sion was adverse possession against the 
Government so as to create a title in the 
defendant. But the defendant does not rely 
merely upon these acts of possession which, 
tf they stood alone, could not be treated as 
possession held tn denial of the right of the true 
owner. As stated by Benson, J., and Sundara 
Aiyar, J.,inthe case of Pattaikara Manakkal 
v. Cheorakkapath’ Munde Kotil (6): “In de- 
termining what right adverse possession would 
confer on the holder, the aasmus posæidends ' 
is the decisive factor. The character in 
which possession is held must determine the 
right which the possession would confer.” 
Storing hay-ricks on & piece of waste land 
when the title to that land vests in another 
will not ordinarily raise a presumption that 
the act of possession is accompanied with ths 
tntention to assert an ownership tittle over tt in 
dental of the title of the real owner. But in 
the present case the defendant has let in 
oral and documentary evidence which is 
apparently believed by the District Judge 
to the effect that the defendant's ancestor 
sold the site tos stranger several years ago 
and that the defendant’s family re-purchased 
from that stranger in 1879 under Exhibit I. 
It is difficult to hold that a person who hag 
sold and re-purchased a site did not intend 
to assert an ownership title in himself when 
exercising even these petty acts of enjoyment, 
or could have intended not to deny.the title 
in anybody else or it could be inferred (as I 
think it could be inferred) from these acts 
of sale and re-purchase, that the acta of enjoy- 
ment, like putting up hay-ricks, will consti- 
tute adverse possession against the true 


.owner, though without the proof of such an 


animus those acta may be merely treated aa 
permissive and not as adverse possession. 


NPE rari eres (1912) M. W., N. 45 as p 
445; 11 M. L 
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I am rather inclined to hold in this case 
that the learned District Judge intended to 
find from the sale and the re-sale that the 
plaintiff and hia ancestors did entertain the 
intention to hold adversely against the true 
owner whoever he may be; but as my learned 
brother thinks that the District Judge “has 
not proporly appreciated the evidence” which 
has been let in this case andas I find that 
the judgment of the learned District Judge 
does not clearly state that he msans to find 
thatthe defendant’s possession under the 
circumstances of this case ought to be treated 
aa adverse, I concur in the order proposed by 
my learned brother. 

In compliance with the above order of this 
Court the District Judge of Onddapah sub- 
mitted the following 

FINDING.—The point on which fresh 
finding is called for isas to whether plaintiff 
has shown a title to the suit site superior to 
defendant's and is entitled to evict the de- 
fendant. 

2. Plaintiff's title is based on n patta 
which he recently obtained from Government 
for the suit site. Bat while his own and 
sole witness, the Kurnom, admits that the 
defendant has been in possession and enjoy- 
mont of the suit site by storing his hay there 
t.6.,' by using it as a strawyard for over 
80 years that he is aware of, plaintiff has nob 
been able to adduce any evidence either that 
the land belongs to Government or that it was 
in enjoyment ofthe Government within 60 
years or, in other words, the possession of the 
defendant and his predecessors-in-title com- 
menced any time within 60 years. 

8. Defendant has also proved by the 
evidence of his 2nd and 4th wiinesses that 
the site having originally belonged to and 
sold by his senior paternal uncle, Obuls 
Kondappa, to his 4th witness Virupakshayya 
for a debt, his (ist defendant’s) father again 
purchased it from his 4th witness by means 
of Hrhibit I in 1879 for consideration. 

4. Itis no doubt true that the land was 
entered as Gramanatham in the Diglott 
Register in the Settlement, but it has been 
held in Krishna Aiyar v. Secretary of State 
for India in Council (5) and Venkatarama Asyar 
y. Secretary af State for Inia in Oouncil 
(4), that such a ‘classification is no legal 
evidence of title in the Government. ~ 

5. I hardy could think that possession and 
enjoyment -as a-strawyard -for -an -unbréken 
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period of 39 years conld justly bə said to be 


amerely fugitive or temporary in its character. 


6. That being sol think it must be held 
that plaintiff has failed to show a superior 
title to the defendant so as to evict the de- 
fondant from the suit site. 

This ascond appeal coming on for final 
hearing after the return of the finding of the 
lowar Appellate Court upon the issue refer 
red by this Court ' for trial the Court 
delivered the following ' 

JUDGMENT.—We find no ground on 
which we can refuss to accept the finding 
and accepting it we dismiss the appeal with 
costs. 

Appeal dismissed. 


ALLAHABAD HIGH OOURT. 
Suoonp Oivtn Appaan No. 244 or 1918. 
June 1, 1914. ~ 
Present:—Mr. Justice Piggott. 
RAMOHARAN AND OTHAR3— DHYENDANTS 
—APPELLANTS : 


DOTIS 
JAGAN BEHARI LAL anv OTHans— 
PLamrives—Responbents. 


i ing ag on equity of 
—Bpecifio Relief Act (I of 1877), 4. 42—Dselaration, 
ortgage in fa 


gages 
Specific Belief Act. 
ja appeal from the decision of the 


District Judge of Farukhabed, dated 29th 
November 1912. 

Mr. A P. Dube, for the Appellants. 

Mr, Gulzari Lal, for the Respondents, 
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JUDGMENT.—This is a second appeal by 
certain defendants against whom the plaint- 
iffy’ claim for a declaration has been decreed. 
, by both the Courts below. The essential 
facta may be stated as follows: Gyan Singh, 
father of the defendants, mortgaged with 
possession certain semsndars property to one 
Prem Masih on August the 20th, 1881. On 
November the 4th, 1886, Gyan Singh executed 
in favour of the same Prem Masih a deed of 
simple mortgage hypothecating the same 
property. This deed contained the usual 
covenant giving the mortgagee power of sale, 
but it also contained a special covenant to 
the effect thatin no case would the mort- 
gagor be entitled to redeem the nsufructu- 
ary mortgage of August the 20th, 1881, 
without first paying off whatever was due 
from him under this later deed of 1886. On 
Docember 81st, 1894, the sons of Pram Masih 
executed a desd of salo by which they 
purported to transfer all their proprietary 
and mortgagee rights in certain semindari, 
` including that mortgaged to their father hy 
Gyan Singh, td the father of the present 
plaintiffs, On the 3lst of July 1910 the 
plaintiffs instituted the present suit. They 
said that the defendanta were denying their 
right under the deed of November the 4th, 
1886, and claimed to be entitled toa declara- 
tory decree, to the effect that this deed was 
binding on the defendants and that thedefend- 
ants could not redeem the usufroctuary 
mortgage of August tho 20th, 1-81, with- 
out first paying whatever might be 
found due to the plaintiffs under the said 
deed of November the 4th, 18:6. There was 
an alternative prayer for a decree for sale 
under the simple mortgage of November the 
4th, 1886; but the plaint was not properly 
stamped, asit should have been in respect 
of the larger of two alternative reliefs sought. 
It was stamped only with reference to the 
prayer for a declaration. On this point 
thare has been a certain amount of confusion 
in the Courts below. 

The Oourt of first instance did not require 
the plaintiffs, as it should have done, to 
make up the deficiency in Court-fees to the 
full amount which would have been due from 
them on the alternative prayer for sale, 
nor did it offer the plaintiffs the alternative 
bstween doing this and amending their 
plaint, by themselves striking ont all refer- 
ence to the alternativo prayer for sale, 
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When the case came before the learned 
District Judge on appeal, he held that the 
plaintiffs should have been compelled to stamp 
their plaint propely in the first instance in 
accordance with its terms, and he gave them 
an opportunity of doing this. The plaint 
was then properly stamped. These oon- 
siderations affect one only of the pleas now 
taken beforp me in second appeal. Both the 
Courts below have held that the plaintiffs 
were under the circumstances entitled to a 
declaratory decree. It is pleaded before me 
that on the facts stated, the suit for a sjmple 
declaration should not have been permitted 
to be bronght under the terms of section 
42 of the Specific Relief Act (I of 1877). 
To this the plaintiffs have replied that they 
did seek in the alternative a decreo for sale, 
and thatthey cannot be bound by the order 
of the first Court striking out that relief 
from their plaint more especially after the 
lower Appellate Court has compelled them 
to pay Court-fees on the plaint as origi- 
nally drafted. I mustsay that the position 
thus arrived at is somewhat unsatisfactory, 
but it would be difficult for me, as the case 
now stands, to substitute a decree for sale 
for the decree passed by the lower Appellate 
Court, and it would certainly be inequitable 
under the circumstances to dismiss the 
plaintiffe’ suit altogether, if the only valid 
point against them is that they were not 
entitled to sue fora simple declaration. On 
the whole I am not prepared to say that 
the words of section 42 of tne Specific Relief 
Act would necessarily preclude the plaintiffs 
from suing for a simple declaration on the 
facta stated. I think it somewhat doubtful 
whether this is not the kind of case in 
which a declaration might not, as a matter 
of discretion, have been refused and the 
plaintiffs told either to presa their claim for 
a decree for sale, or to be content to wait 
until a suit was brought for redemption of 
the usnfructuary mortgage. As the case now 
stands before me in second appeal, I am 
not prepared to interfere with the discretion 
of the Courts below on this ground. I now 
pass on to consider the other points raised 
by this appeal. 

16 is said that the sale-deed of De- 
cember the 81st, 1894, does not amount toa 
valid transfer in favour of the plaintiffs of the 
rights of the sons of Prem Masih under 
the simple mortgage of November 1886, 
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Gino er ave ie based upon any suggestion 
that the Courts below have misinterpreted 
the sale.deed of the 81st December 1894, I 
think this plea is nət sustainable. The 
terms of that deed are wide enough to 
transfer any mortgagee rights, whether by 
way of a usufructuary ors simple mortgage, 
the land in suit which the sons of Prem 
Masih might possess on the date of the 
transfer. -If the contention be" that the 
transfer is void under section 20 of the 
Indian Contract Act (IX of 1872), by 
reason of both parties to the sale having been 
under a mistake of fact, that is to say hav- 
ing been at the time in ignorance of the 
existence of this deed of November the 4th, 
1886, then it appears to me that the appel- 
lants are challenging what is essentially & 
finding of fact. Jt was for the lower Ap- 
pellate Court to consider the effect of the evi- 
dence given by one of the sons of Prem 
Masih with reference to the existing facts 
at the time of the sale-deed of December 
the 81st, 1894, and to determine whether it 
could be said that the parties io this sale 
were under a misinke as tos matter of fact 
easential to the agreement. 


The next point taken is that the covenant. 


contained in the deed of November the 
4th, 1886, barring redemption of the 
usufructuary mortgage of 1881 until the deed 
of 1886 was paid off, is one which a Court 
should not enforce, or at any rate should not 
enforce after the period of limitation for a 
suit for sale on the deed of the 4th of Novem- 
ber 1886 had expired. I think this point 
is concluded by the ruling in the case of 
Bamit Khan v. Ramdhan Singh (1). The 
deed in question in this case did undoubtedly 
create a charge on the mortgaged property 
and, if the covenant therein contained affect- 
ing the redemption of the older mortgage 
of 1881 was ever enforcible at all, it must 
continue enforcible until the usufractuary 
mortgage has been redeemed or has become 
irredeemable by operation of the law of 
limitation. This substantially disposes of 
the suggestion put forward on behalf of the 
appellants thatthia present suit should be 
regarded ‘as barred by limitation. As a 
suit for a declaration it is certainly within 
time under Article 120 of the first Schedule 
tothe Limitation Act (IX of 1908). It 


(1) 2 Ind. Ceg 859; 81 A. 483 6 A. L. J. 8654. 
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was also-within time when filed as a suit for 
gale under section 31 of the sams Act. The 
result is that this appeal fails and is hereby 
dismissed with costs, 

Appeal dismissed. 


CALOUTTA HIGH OOURT. 
Sacox Orvin Appaat-No. 886 or 1911, 
May 27, 1914. 

Presni: —Mr. Justico Holmwood and 
Mr. Justoce Chapman. 

P. CHOWDHURY, Esgor., Recarven or 
THR Hstars or DEITY KALI KRISHNA 
JOGESWAR SIVAS OF DAKHI- 
NENWAR—PLINTIFF—APPELLANT 


versus 
JAFAR MAHAMMAD AND ANOTHER—- 
Derexpants—ResronDsyta. 

Res judicata—Ex decres for rent—Issus as to 
relationship of landlord and tenant, neither raised nor 
decided —Such decree cannot operate as roa judicata— 
Presumption as to points of procedure or Poi 

An ea parts decree in a rent sult in which the 
question of the relationship of landlord and tenant 


.was not agitated or decided cannot operate as ree 


Baj 
911; 17 0. H 627, explained and commented WO. 
The presumption “omaia presumwntur rite esse 
asta” applies to procedure , and there can be no 
presumption that the Oourt always be correct in 
its decision on points of law or that it will raiso and 
decide the necessary issues in every oase, 


Appeal from the decree of the Officiating 
District Judge of Dinajpur, dated 28rd 
December 1910, reversing that of the Munsif 
at Thakurgaon, dated 7th March 1910. 

Babus Upendra Lal Roy and Provash Ohondra 
Dutt, for the Appellant. 

-Babu Mohini Mohan Chakravarty, for Babu 
Mukund Lal Roy, for the Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit for rent brought by the Receiver 
of a certain estate against defendants Nos, 
l and 2 fora jama of Ra. 82-11. The jama 
js admittedly registered in the name of 
defendant No. 1 alone. The plaintiff had 
brought o previous suit for 1808 to 1810 
against these defendants for this very jama. 
The defendant No. 2 filed a written state- 
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ment'in that guit: denying ‘ the existence of 
the ralationship of landlord and tenant, but 
he did not ‘appew at tho hearing and the 
anit was dacresl ez pris. The decree is 
befora us and it mərəly showa thit the 
plaintiff having appzared by Pleader and 
the defendant not having appearad, the 
plaintiffs claim, that is the amount of rent, 
was decreed er parte. There is nothing in 
this decraa to show thatthe question of the 
relationship of landlord and tenant was 
agitated or decided in that suit. The Munsif 
decreed the plaintiff's suit holding that the 
er paris decree followed by realization in 
execution had the effoot of a contested 
decree. The learned Judge in the lower 
Appellate Court found that the evidence as 
to payment in execution was not to be relied 
upon and held thit thers had been no such 
payment and that as the ews parte decree, the 
terms of which we have alroady given, was 
the only evidence of the relationship of land- 
lord and tenant, it was not suffisient. . 

The plaintiff appeals to us npon two 
grounds, first, that the ex parte decrae operates 
as res judtoata “upon the question of the 
relationship of landlord and -tenant and 
seoondly, that the lower Oourt was wrong 
in holding that there was no evidence that 
the land in suit was held by the defendant 
No. 2 inasmuch as defendant No. 2 in his 
own evidence admits that he has held the 
plaint land, but saya that it appertains to 
another jama in which the defendant No. 1 
has no concern whatever. 


As regards the first point thero is no doubt, 
as was decided in the case of Raj Kumar 
Roy Chowdhury v. Alimad. (1), that an a» parts 
decision in a suit for rent would operate as 
res judicata upon the question of the relation 
of landlord and tenant. But we must hold 
that a decree, which merely states that the 
money claimed by the plaintiff was decreed 
because the defendant did not appear, is not 
safficient to bring him under the operation 
of the rule of res judicata, but for this reason 
it is settled law that the decision as to the 
claim of -the plaintiff, that is as to the 
amount of rent, is not res judicata, and in 
the case to which we have referred the 
learned Judges had before them the judg- 
ment in the caso in which an ar parts decreo 


(1):16 Ind. Oas. 011, 17 O. W. N. 637. 
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had been passed, and it was shown to them ' 
that the case was decided upon evidence and 
that the Court held upon that evidence that 
the relationship of landlord and tenant did 
exist. It is true thatin a later passage in 
the judgment the learned Judges ray: “Tn a 
suit for rent, an ex parte decree would operate 
as: res judicata upon the question of 
relation of landlord and tenant, because a 
decree for rent can only be passed upon a 
determination that euch a relation does exist. 
Even if the defendant does not appear at all, 
the general issue whethersuoh a relation exists 
must be determined before the Court can 
pass a decree for rent.” If the learned Judges ` 
mean by this to go beyond saying what ought 
to be the case as cpposed to what may be 
the case, owing to mistakes of law to which 
all Courta are liable, we should be obliged 
to respectfully dissent from this general 
proposition. The presumption omnia præ- 
sumuntur rite esse acta applies to procedure 
only. There can be no presumption that 
the Court will always be correct in its 
decision on points of law or that it will raise 
and decide the necessary issues in every case, 
We are every day confronted with cases 
where the issues have not been 
raised and decided. In the cases that have 
been cited to us in this connection the judg- 
ment was before the Court and the Court 
was able to see whether the point had beer 
at issue between the parties and whether it 
had been decided. In this case we have no 
such evidence and we are, therefore, unable 
to say that the matter is res judicata. No 
doubt both the lower Courts are wrong in 
saying that the effect of an eo parte dearee 
rests upon the question whether it has or 
has not been executed. But this is neither 
here nor there. 


Then the seoond question which is raised 
by the learned Vakil rather lands him on 
the horns of a dilemma, for if the defend- 
ant gave evidence in this case and admit- 
ted that he held the plaint lands under the 
plaintiff he did not deny’ the relation of 
landlord and tenant and there can be no 
res judicata, The pleadings and evidence in 
the two cassaare ona totally different basis 
and if what the defendant says is true, it 
appears to us to be perfectly just and 
equitable that the plaintif should not 
recover rent from the: defandant No, 9 
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jointly with defendant No. 1 in this suit. 
The defendant No. 1 is the registered tenant 
of this particular jama. The defendant No. 
2 says that he holds the plaint lands in two 
other jamas under the plaintiff with which 
the defendant No.1 has no concern what- 
ever, It would obviously be unequitable in 
this case to hold that the plaintiff can bind 
defendant No. 2 to a tenancy joint with 
defendant No. 1 which he does not admit 
and which the lower Court has held has 
not bean proved. 

Wo, therefore, think that this appeal must 
be dismissed with costs. 

Appeal désmissed. 


MADRAS HIGH COURT. 
Sroonp Civ, APPRAL No. 85 oy 1908. 
March 19, 1914. 
Present:—Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 

Sri Rajah VADREVU RANGANAYA- 
KAMMA GARU, ZAMINDARNI OF 
VEGAYAMMAPETA ESTATEH— 
PLAINTIFP—ÂPPHLLANT 


verte 
Tou SECRETARY or STATE ror INDIA 
ıs COUNOLL REPRESENTED BY THR 
COLLECTOR or GODAVARI— 


Dayexpant—RaspoxDext. 
Madras Water Coes Act (VII of 1885), ss. 1, 4— 
Rules framed wader Act, estent of—Power of Govern- 
meni to frome rules—Baemption from taa, Jurisdiction 
of Civil Court to decide—“ Engagement”, meaning of. 
Under section 1 of Act VII of 1885, Government's 
Fight to make tnim; having the foroo of law, is oniy 
th respect to the rates at which water cess should 
be levied and the manner in which it shonld be ool- 
lected, and it does not emtend to the decision of the 
question whether there is an engagement exempting 
any Jand-holder from liability to the tax, Civil Courts 
alone have jurisdiction to docide that question. 
A propriota ie oniitləd to exemption from water 
Tospəct of land classed as wet at the Perms- 
nent Settlement, which must, for this purpose, be 
treated asan“ ment” within the meaning of 
` peotion 4 of the Act; and the Govarnmant cannot cut 
off existing sources of supply to these lands by their 
anicut system. 
Appeal against the decree of tha Court of 
the Subordjnate Judge of 
Original Suit No. 23 of 1908. 


This appeal coming on for hearing- on 
the 19th April 1912, the Court (Benson 
and Sundara Aiyar, JJ.) delivered the 
following 

JUDGMENT.—The plaintiff, the ~ pro- 
prietrix of the permanently settle] estate 
of Vegayammapet, instituted the suit against 
the Secretary of State for India in Council 
for a declaration that a certain definite 
extent in each ofa number of her villages 
is not liable to the payment of water-cces 
‘under Act VII of 1885 to Government and to 
recover the amount paid by her under protest 
on account of water-tax for the fasli year 
1814. The defendant denied the right to 
the exemption claimed. The suit was dis- 
misaed by the Subordinate Judge of Cocanada 
and the plaintiff has preferred this appeal. 
The plaintiff alleged in her plaint that 
prior to the introduction of the anicut 
system of irrigation by Government the 
villages mentioned in the plaint were culti- 
vated with web crops by means of old and 
independant sources of irrigation, that these 
were interrupted and rendered unfit for 
irrigation by the construction of river embank- 


` menta and other works connected with the 


anicut system by Government and that Gov- 
ernment is, therefore, bonnd to compensate 
the ‘propristrix for the lora caused by the 
destruction of tho old sources of irrigation. 
The plaint further states that in 1880 Mr. 
Johnson, the then Sub-Oollector, settled the 
extents of the lands in the villages in ques- 
tion which were deprived of the old sources 
of irrigation and that hia Settlement amounte 
to anengagement on the partof Govern- 
ment not to collect water-tax for those 
extents. The plaintiff claims exemption also 
for a certain extent of land in the village 
of Nedasanametta which was not allowed by 
Mr. Johnson. The plaint then impeaches 
as invalid and unjust subsequent proceedings 
of the defendant deciding that she was not 
entitled to the exemption allowed - ‘by Mr. 
Johnson but only to leas extents in somo 
of the plaint villages and none af all in the 
others. The defendant put the ‘plaintiff to 
the proof of any enyigemont under which 
the plaintiff is entitled to any exemption 
from water-coss and daniel the engigement 
raid to be constituted by Mr. Johnson's 
Settlement. 


The Sabordinate Judge, while setting out 
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in detail the history of the disputes relating 
to water-ceas in the villages, has finally 
based his judgment on the ground that the 
Government has the right to frame rules 
under section 1 of Act VII of 1865 for levying 
water-coas, that the Court has no power to 

ion those rules and that the determina- 
tion of the extents of land in each village 
which were entitled to exemption in sgo- 
cordance with the orders of Government 
pessed in 1901 could not be queationed by 
the plaintiff in a Civil Conrt. The question 
whether the plaintiff is entitled to any ox- 
emption from water-cess depends on whether 
there was any engagement between her 
and the Government entitling her to it. The 
only engagement which the plaintiff could 
claim in this case must be by virtue of pay- 
ing wet assessment on any particular land. 
The assessment on the plaintiff's estate was 
fired at the Permanent Settlement which 
settled the pershcush payable by her estate. 
Tf the proprietors of the estate cultivated 
subsequent to the Settlement a larger extent 
than was classified as wet and assessed with 
wet revenue, they could not thereby plead 
any engagement with Government which 
would exempt them from payment of water- 
tax on what was not assessed as wet land 
at the Settlement. It was not alleged in 
this case that the water available for irriga- 
tion prior to the anicut system belonged to 
the sesundar. If such was the case no 
engagement with the Government would 
be necessary to entitle the plaintiff to ex- 
emption and Mr. Johnson’s Settlement would 
have no bearing except on the question of 
an engagement exempting plaintiff from 
payment of cess for water belonging to Govern- 
ment. At the same time the mere omission 
of the plaintiff to cultivate with wet crops 
any land on which wet assessment was levied 
at the Settlement would not deprive her of 
the right to exemption from cess for land 
on which wet assessment was levied. The 
real question, therefore, for decision in the 
case is, what extent in each of the villages 
in question was assessed with wet revenue 
at the Permanent Settlement. The onus of 
proving thia would of course lie on the 
plaintiff. Documents showing the extents 
cultivated with wet crops in subsequent years 
may be relevant evidence on the question of 
the extent under wet cultivation at the time 
of the Settlement. | 


But the direct question for decision is not 
what extent was cultivated by the proprietor 
with wet crops immediately before the 
introduction of the anicut system. The 
Subordinate Judge says in paragraph 10 of his 
judgment that it was not the plaintiff s 
case in the present suit that the Permanent 
Settlement should be treated as an engage- 
ment of the kind contemplated by Act VII of 
1865. But there can be no doubt that the 
Permanent Settlement must be treated as an 
engagement of this kind. The Subordinate 
Judge has not recorded a finding on the 
question of the extent on which wet absess- 
ment wos levied in each of the villages in 
question at the Permanent Settlement. We 
shall request him to do go now. But as the 
plaintiff did not inher plaint setup dis- 
tinctly that the Permanent Settlement would 
be an engagement in her favour to the 
extent of the wet cultivation then existing, 
she must amend her plaint by making a. 
definite al'egation stating what extent she 
claims as having been wet land at the time 
of the Permanent Settlement. Mr. Naga- 
bushanam says that apart from the Per- 
manent Settlement, the settlement of 
Mr., Johnson which was ratified by 
Government would also amount to an 
engagement exempting his client from 
liability for water-cess to the extent allowed 
by Mr. Johnson. We reserve liberty to 
him to make out this contention if he can 
after the return of the finding. We may 
observe that we cannot support the Sub- 
ordinate Judge’s view that any orders or 
rules framed by Government as to the mode 
in which the extent of mamool wet should 
be settled would be binding on the plaintiff. 
Government’s right under section 1 of Act 
VII of 1865 to make rules having the force 
of law is only with respect to the rates at 


_ which water-ceas should be levied and the 


manner in which it should be collected. It 
does not extend to the decision of the question 
whether there is an engagement exempting 
any land-hollor from livbility for the tax. 
That is a question which a Oivil Oourt has. 
certainly jurisdiction to decide. 

[The rest of the decision is immaterial and 
is, therefore, omitted. Ed). 

Mr. Nagabushanam, for the Appellant. 

The Government Pleader, for the Respondent 

This appeal coming on this day for final 
hearing after the return of the finding of 
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the lower Court upon the issue referred by 
this Court for trial, the Court delivered the 
following 

JUDGMENT.—The result of the Sub- 
ordinate Judge’s finding is that in the case 
of six of the plaint villages, the full extent 
claimed as mamool wet by appellant was 
classed as wet at the time of the Permanent 
Rettlement. Ik follows that she is entitled 
to free irrigation therenpon. The extents 
are specified in puthes, but it is not dis- 
puted that the commutation rate of 6 acres 
per putt suggested in the plaint may be 
adopted. 

The remaining village is Nidasanametta 
for which the Subordinate Judge has found 
an area of 15 puttes to be Permanent 
Settlement wet aree. We do not find any 
legal evidence on which this finding could 
be based. The Subordinate Judge is in error 
in saying that Exhibit O shows that Mr. 
Nagesa Row found 15 ptites to be the extent 
of wet cultivation. The only reliable evi- 
dence we have to go upon isthe entry in 
Exhibit XII of 1} puttss as the wet area 
in 1880. The Government Pleader raises no 
objection to this being taken as the area at 
the Permanent Settlement and the probabi- 
lity is in favour of ita being so. We adopt lt 
putives or 10 acres as the area of free irriga- 
tion for Nidasanametta village. 

As result in reversal of the Soubordinate 
Judge's decrees, plaintiff will be given 8 
declaration in reapect of the areas now de- 
termined by us; anda decrees fora refund 
of the amount claimed by herin the plaint 
with interest at 6 per cent. from date of 
plaint to date of payment. She will also get 
her costs in both Courts. 

Decree reversed. 
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BOMBAY HIGH COURT. 
ORIGINAL Orvit JURISDIOTION APPEAL 
No. 81 or 1918. 

January 8, 1914. 
Present:—Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Batchelor. 
CHHOGMAL BALKISONDAS— 
PLAINTIFPS— APPELLANTS 


verSus 
JAINARAYAN KANATYALAL— 
DEFENDANT —RBRPONDEK . T 


ip 
does not necessarily ngain the idea that only difor- 
ences are to be recovered. 

Defendant, Amar Chand in Bombay, had a 
branch at Oawnpore. M was defendant's manim of 
the Cawnpore branch. Business relations between 
the Dhani e and the defendant'a (Oawnpare branch 
went on from 1901 to 1911. An adjustmant of the 
accounts of the branch arrived at in 190°, when 
Be. 81 was fonnd dus to the defendant, embraced 
accounts of forward transactions entered into by 
the munim in the name of the defendant. Between 
1903 and 1910 ths transactions between the plaintiff 
and the branch related solely to hundies, and there 
was no trace of ths forward transactions in tho 
branch books alleged to have boen entered into 
between ths plaintiff and M in 1910 and 1911. 
Plaintiff mod defendant for a balancs of acoonn's 
on the basis of the transactions of 1910 and 1911. 
It was established that defendant visited Cawnpore 
from tim3 to time bib never himself examinsd the 
books. Ib was nos contended that tho plaintiff re- 
ceived any intimation that Ms apparent sathority 
to enter into forward oontracts had evar been 
rerokad: 

Hold, that the transactions in malt were within 
the apparent authority of H, that tho oxlstence of 
the Pats alat relationship doesnt of iteslf negative 
the existence of an understanding between the 
adatya and his constituent, thas no delivery should 
be given or taken undar forward contracta and that 
only differences should be recovered. 


Appeal from the judgment of Macleod, J., 
reported in 20 Ind. Cas. 882 and Bombay 
Law Reporter, Vol XV, p. 750, where the 
facts are set forth. 


Mr. Raikes (with him Mr. Si 
Advocate-General) and Mr. Jinnah, for the 
Appellant. 

Mr. Setaload (with him Mr. Moos), for the 
Respondent. 

JUDGMENT.—This is an appeal from a 
decreas of Mr. Justice Macleod dismissing a 
suit brought by the plaintiffs, who carry on 
business as shroffs, pakka adatyas and com.-. 
mission agents in Bombay, to recover. 
Ra. 48,045-15 as a balance of account payable 
by the "defendant on transactions in which tha 
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plaintiffs acted as the defendant's pakka authority to enter into forward contracts 


adatyas. The balance appearing against 
the defendant is attributable to losses on 
forward contracts for the sale or purchase 
of silver, Bengal cotton, Broach cotton and 
linseed. All these bago occurred on con- 
tracts under which in fact no delivery was 
given or taken and all the contracta were 
entered into with the plaintiffa by Man- 
galchand, the mumm of the defendant's 
Oawnpore branch. The defendant disputes 
the authority of Mangalchand to enter 
into forward contracta on his behalf and 
upon this contention arises the first point in 
the appeal. 


Mangalchand was the golo munim of the 
defendant at Cawnpore from 1897 to 1911, 
his remuneration being 6 share of six annas 
in the profits of the Oawnpore business. 
` There is no doubt that it is common for 
Marwari firms in the Mofursil and their 
Marwari adatyas in Bombay to enter into 
forward contracts for the purchase or gale 
of silver, cotton and seeda. The evidence of 
Jwaladas shows that the defendant’s Cawnpore 
‘books record forward transactions of this 
description in 1958 (1900-01), 1959 €1901-02), 
1962 (1905-06), and 1964 (1907- 08). The 
books for 1961 and 1963 were not forthcom- 
ing at the time of Jwaladas’ investigation 
and they have not been produced in this 
Court. The evidence establishes that the 
defendant visited Cawnpore from time to 
time but never himself examined the books. 
Business relations between the plaintiffs and 
the defendant’sa Oawnpore branch went on 
from 1901 to 1911 and it ia not disputed that 
an adjustment arrived atin 1908, when Ra. 81 
was found due to the defendant, embraced 
accounts of forward transactions entered 
into by Mangalchand in the name of 
the defendant. Itia, however, the fact that 
between 1908 ond 1910 the transactions 
between the plaintiffs and the defendant's 
Oawnpore firm related solely to Aundies and 
that of the forward transactions entered into 
in 1910 and 1911 no trace is to be found 
in the defendent’s Cawnpare books. It is 
probable tkat Mangalchand did not wish 
the defendant to know of the forward 
contracta he was entering into during that 
period with the plaintiffs, but it is not 
‘contended that the Istter received any 
intimation that Mangalohand’s apparent 


had ever been revoked. On the 1st of April 
1911 the defendant writes to the plaintiffs: 
“After having copied our account up to this 
day please write us information about any 
goods which may have been bought and 
sold through you.” This information was 
supplied at once, bnt it is not till after the 
22nd of April when the plaintiffs’ Solicitors 
wrote that at least Ra. 40,000 would be 
required as margin on the forward transac- 
tions that the defendant by his Pleader’s 
letter of the 5th May informed the plaintiffs’ 
solicitors that Mangalchand had no authority 
to enter into forward transactions. 


The learned Judge was, therefore, right 
in holding the transactions in suit were 
within the apperent authority of Man- 
galchand and weagree with him in thinking 
that if the transactions had resulted in a 
profit to the defendant, the defence that 
Mangalchand had exceeded his authority 
would not have been put forward. 


The defendant bas, however, a second 
line of defence based on section 30 of the 
Contract Act on which he has succeeded in 
the lower Court. He pleads that all the 
orders given to the plaintiffs by Mangalohand 
to enter into forward transactions. were in 
respect of wagering and gambling trans- 
actions and were entered into by the plaintiffs 
on that understanding. He also denies 
that the plaintiffs acted as pakka adatyas. 
The denial on the one side and the assertion 
on the other of the plaintiffs’? employment 
as pakka adafyas were probably made with 
a view to support the respective cases of 
wager and no wager, but for the reasons given 
by this Court in Bheagvandas v. Burjorji (1) 
we are of opinion that the existence of the 
pakka adat relationship does not of itself 
negative the existence of an understanding 
between the adatya and his constituent 
that no delivery shculd be given or taken 
under forward contracts and that only 
differences should be recovered. 


The plaintiffs’ accounts show that the 
defendant was charged the usual pakka 
adat commission of six annas and four 
annas forbrokerage. The plaintiffs’ journal 
entries which have been put iin, namely 


(1) 10 Ind, Cas. 29, 15 Bom. L. B68. * 
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Exhibits 25 and 82, relating to the 1,000 
tons of linseed and the 200 tons of rape seed 
for tha April-May Vaida of 1911, show that 
the plaintiffs regarded the. transactions as 
' being on the dofendint’s gtaru or private 
acoount, while the soda Vahi entry (Exhibit 
19) shows that of 30) bales of Broach 
cotton sold on the-defendant’s account for the 
Vaida of March 1911 two hundred were 
taken by the plaintiffs on their own private 
account. The plaintiffs’ gumasta Ramkiaser 
deposes that the 899 bales of Broach cotton 
for the March Vaida on which the defendant 
is debited with a loss of Rs. 18,225, was 
part of 2,600 balea bought and sold by the 
plaintiffs for the March Vaida of which a son- 
siderable proportion was taken on plaintiffs’ 
gharw or private account. 

This is all consistent with the plaintiffs’ 
contention that they ware pakka adatyas 
of the defendant transacting business upon 
the terms of the Bombay custom described in 
Bhagwandas v. Kanji (2), but it follows that 
qua the defendant they were principals 
and not disinterested middlemen bringing 
two principals together. Tho question 
then which we have to decide*is, what on 
the evidencs was the common intention of 
the parties with regard to the settlement or 
completion of the transactions referred to 
in the account annexed to the plaint. : 

The evidence of Mangalohand as to the 
manner in which these transactions ware 
carried out is as follows:— 

“Sach transactions were made inthis way. 
The rates were out soma twelve months 
prior to the due date: then the Bombay and 
Oalontta people used to inform their cus- 
tomers about the rates of different com- 
modities: whoever found the rate to become 
cheap in future would sell and whoever 
considered the rate to become high in future 
‘would purchase. If at any time afier this 
soda before the due date the purchaser 
‘found the transaction profitable he would 
re-sell by a telegram, otherwise on the due 
date the losses and profits used to bs settled 
acconding tothe rates. No delivery used to 
be given or taken on the due dates by the 
seller or purchaser respectively. As lonz as 
I dealt in such transactions I neither. gave 
nor took any delivery of anything sold or 
‘purchased. There takes place no delivery 


(3) 7 Bom LB 6l} 


INDIAN OASES. 


745 


at Bombay and so I never contemplated to 
take or give delivery of goods. Chhogmal 
Balkrishnn’sshop is at Bombay. I mide satta 
transactions with the ssid firm and once or 
twice I sent ready goods also for sale. I made 
the same kind of sata transactions with 
Obhogmal Balkrishna as I havo montioned 
above with Madon and other adatyas of 
Bombay. In this case too no doliveries ware 
contemplated or made.” 


The evidence of Ramkisaen, the plaintiffs’ 
gumasta, strongly supporta- the defend“ 
ant’s sontention that under the forward 
contracts in question no deliveries ware 
contemplated. That the contracts in res- 
pect of 69 chests of silver were purely 
by way of wager was admitted by plaintiffs’ 
Counsel before Ramkissen’s croas-eramination 
had begun. These contrasts ware made 
upon an order from defendant by wire on 
23rd July 1910 to sell 60 silver and on the 
7th October 1910 to buy 59 silver. The 
contracts for all the other commodities were 
effected by wire in the same way. The 
wira of the 7th October 1910 relating 
both to silver and to Bongal cotton may be 
quoted as an example: “Sell 50 silver Aso 
and 22 January; reply.” The telegrams 
include ordera for sale and purchase of 800 
bales of -Broach cotton, a commodity not 
produced in the Oawnpora District. Besides 
these 6000 more bales of this cotton were 
bought or sold by the plaintiffs for the 
Vaida of March 1911, but no delivery was 
given or taken. 


Ooming now to commodities produced in 
the district in which Oawnpore is situate, the 
defendant gave telegraphic instructions to 
the plaintiffs to sell 209 bales of Bengal cotton 
on the 7th Ostober 1910 for the January 
Vaida and on the 24th of January 1911 to 
sell the same amount for that Vaida. The. 
plaintiffs in fact received no Bengal cotton 
from any constituents in 1966-87 or 1967.68, 
but they contracted for the sale ‘or purchase 
of 2,709 bales upon which difforansas were 
paid or received. 

Taking next linseed, another commodity 
prodused in tha Oawnpore District, the 
defendant gave instructions for tha sale and 
purchase of 309 tons for the September Vaida. 
The transaction was settled by striking 
differences. The plaintiffs’ linseed trana- 
actions for that Vaida were for 425 tong all 
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of which were settled by payment of 
differences. 

For the May Vaida the defendant instructed 

the plaintiffs by telegram to buy 1000 tons 
of linseed in all and to sell 200, but none was 
delivered or received. For that Vaida the 
plaintiffs’ linseed transactions amounted to 
8,850, tons but there were no deliveries, except 
95 tons to a Bombay Marwari named 
Sadashiv Gambirchand some time after the 
defendant's repudiation of liability. 
- The mode in which the plaintiffs executed 
the defendant’s orders was that employed in 
executing the orders of all other Marwari 
constituents on forward contracts. They 
took for themselves on gharu or personal 
account such orders as they wished to 
reserve and passed on the others to other 
Bombay Marwaris through brokers (the 
modus operandi is well illustrated by the 
learned Judge in his detailed account of the 
defendant’s linseed contracts for the Septem- 
ber Vaida). Thess Bombay Mirwaris are 
a small body who, as the evidence of the 
invariable payment of differences suggests, 
almost certainly contract with a thorough 
understanding that, no deliveries shall be 
called for or given. They only number 20 
out of the plaintiff? 89) constituents. The 
subsidiary contracts or kabalas are only 
accepted by the plaintiffs from Marwaris. 
There is no evidence that any of the Marwaria 
with whom the plaintiffs deal require pro- 
duce for export, The plaintiffs’ gumasta 
admits (1) that in 1966-67 or 1967-68 the 
plaintiffs did not deliver any Broach cotton 
for cash; (2) that during those years no 
constituents sent them Bengal cotton; and 
(8) that at the May Vaida of 1911 although 
it might have been profitable to buy ready 
linseed to fulfil forward contracts this was 
not done in any case. 

The first two of these admissions do not 
apparently apply to the business of sale on 
commission of tangible produce, for the plain- 
tiffs gumasta says:—. 

“I can tell you from the books how much 
cotton, linseed and rapeseed wad delivered 
for the lass three years. The quantities 
delivered will appear in the weighment-book. 
Wo receive ready goods for sale on commis- 
sion from our constituents’ cotton, linseed, 
and rapeseed. We receive linseed by tha 
bag of two and a halft Bengal maunds. We 
get from 4,000 to 5,000 bags a year. Last 
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year we got 10,000 bales of cotton for sale 
on commission. We also received rapeseed 
for sale on commission. The figures will 
appear in the weighment books.” 

This business of sale of ready goods isa 
commission agency busineas the records of 
which sre keptin a book which has no 
relation to the Vaida or forward business 
in which the defendant's losses were in- 
curred 


Mauch reliance has, however, been placed 
upon certain letters which passed between 
the plaintiffs and Mangalchand from 
which the Oourt is asked to infer that 
Mangalchand intended and the plaintiffs 
expected the linseed contracts for the Vaida 
of May 1911 to be fulfilled by the delivery 
of linseed. And if this inference were 
accepted, the conclusion would be suggested - 
that the evidence as a whole does not negative 
the possibility of deliveries under the other 
forward contracts initiated by Mangalchand, 
even for other commodities such as Bengal 
and Broach cotton. In disoussing the 
passages in the correspondence which are 
relied on, it is important to bear in mind that 
the time for fulfilment of forward linseed con- 
tracts for the May Vaida in Bombay is from 
the 15th to the 81st of May. 


Onthe 8rd of January 1911 (Exhibit 65) 
the plaintiffs wrote:-— “Orders for many sodas 
(transactions) in silver are received from you 
by other people. No (orders are received) by 
me. What is the reason thereofP It does 
not become you to act in this way.” 


Mangalchand replied by Exhibit N.:— 

“You write to say that we do not send to 
your firm orders (for) business and that we 
send the same to some other firm. Tt is all 
right. We have not sent orders (for business) 
to anybody. Farther, please write and let us 
know how you came to know that and to 


“whom we have sent orders (for business). 


(As to) whatever work has been sent in these 
days the samo has all been sent to your firm 
and not to any other place (i. a. firm). Ready 
goods have been more or lesa sent. The same 
have been sent to Tilokchand Mamraj. Goods 
used to be sent (to him) even formerly. Now- 
adays wedo not venture to buy or sell any 
kind of goods. When we think proper we 
shall send orders (for business) to you. Please 
write and let us know when palaku information 
about linseed will be received, Please write 
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about the tendency of silver market. Here 
rain has fallen all over the four directions. 
Owing to the fall of rain the crops will be 
still better. Please note this. The 5th of 
Pos Sood in (the Sambat year) 1967 (5th 
January 1911).” 


This letter can hardly refer to forward 
contracts of produce, forthe defendant had 
in December given the plaintiffs orders for 
the forward purchase of 500 bales of Broach 
cotton and for the forward sale of 400 tons of 
linseed and 200 tons of rapeseed (See Exhibit 
F.). Mangalchand says that ‘nowadays they 
do not venture to buy or sell any kind of goods,’ 
which might intimate to the plaintiffs, if 
intimation were needed, that deliveries 
need not be expected under the forward 
contracts. The ready goods sent to 
Tilokchand Mamraj were 100 tons of 
poppy-seed sent for sale on commission. They 
were sold to an export firm on railway receipts 
as soon as it was known the goods were on 
the way. The request for pakka information 
about linseed was not apparently made for the 
. purpose of the forward contracta, for on 7th 
of January before a reply was received a 
telegraphic order to sell 200 tons of linseed at 
is was sent to the plaintiffs (see Exhibit 
F). 

On the 8th January Mangalchand wrote 
Exhibit O, in which after referring to the for- 
ward sale on the previous day of 200 tons of 
linseed, he says:— 


“Woe think that all the commodities will fall 
(in price) after five (or) seven days. The 
crops in this district are very abundant. 
On arrival of the goods appertaining to the 
crops the market will go down considerably. 
Further, eyerythig is under the control of 
Thakurji. Shall we send ready goods to 
youP If you can exert yourself in selling the 
same please write (to us). Samvat 1987.” 


On the 9th Mangalchand writes (Bxhibit 


“You have written to say that you have 
sold cotton ani linseed. We have brought 
the same to account as written by you and have 
already sent a ohithi (4.6. letter). The same 
must have reached (yon). By what time 
will the pakka report about linseed and that of 
Indian and-American (cotton) come? Please 
write poitively (aboni the same). With 
regard to the produce of linseed in India 
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it is conjectured that it will be four times 
more than that of the last year, it is in the 
hands of Thakorji. Ready goods will begin 
to arrive within one month when Bazar will 
go down positively. The Bazar will surely 
not be so (brisk).” 

On the 20th January the plaintiffa complain 
(Exhibit 67).— 

“Further you send orders on Bhai 
Bhikamchand Balkisandas for many sodas 
(transactions) in silver.” 

To which Mangalchand replies on the 22nd 


(Exhibit Q):— 
“You write that our orders for silver 
buginess are received at Bhikamchand 


Balkisson’s. How do you write this way? 
‘We have never had any occasion even for 
correspondence with them, nor ere they our 
commission agents. Further nobody has 
in these days orders for silver business. We 
shall send the orders to yon.” 

On the 2lst January (Exhibit S) the 
plaintiffs sent an account of transaction for 
the year 1966 showing Rs. 1,194 due tothe 
defendant. 


On the 28th January (Exhibit 68) they 
wrote:— 

“Moneys have not been received from you. 
Do you be good enough, therefore, to send the 
same.” 


To this demand Mangalchand takes 
exceptionin Exhibit T on the 8th February 
as no moneys were -due by him on the 
account and if money is wanted to meet 
losses on the Bengal cotton contracts, particu- 
lars should be sent. He then proceeds as 
follows:— 

“We shall remit the moneys in respect of 
the loss twenty days before the month in 
which the due date is to fall. Do you please 
rest assured. We shall of course send 
linseed to you. At Jamnapur the produce , 
of linseed is very large. Our man will go to 
attend to the purchases. Ready linseed will 
be sent. Please rest satisfied. Further, we 
have written to the linseed merchants. Those 
people will send all the goods. Further, 
please be writting about the tendency (of 
the market) as to silver. Please send a 
letter containing full particulars. Please 
write about business, ifany. We shall send 
to you ready linseed entirely. Further, our 
instructions for the purchase of las (4.2, a 
kind of seed) have been sent to all places, 
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The lat received at present is of inferior 
quality. Dry goods will be received in ten 
days’ time, when purchases will be com- 
menced, and la: will be sent to your place. 
Please note that. Please send a letter 
containing full partioulars.” 

The promise to remit moneys is very 
vague. It can hardly refer to the loss on 
the Bengal cotton contracts the Vaide for 
which had expired. It was apparently in- 
tended as a comforting assuzaice that the 
defendant would fulfil his engagenents. The 
yeferences to ready linseed have been much 
relied on by the plaintiffs’ Connsel as showing 
an intention to deliver everything that was 
due on the linseed contracte. At this time, 
however, the buyer could not be forced to 
take delivery under a contract for the May 
Vaida, nor at any date before the 15th 
of May. The references to all the linseed 
may be reasonably explained as meaning that 
all that might be brought in by merchants 
would be consigned to the plaintiffs ‘ready,’ 
e. ï. forsale commission. 


On the 9th February the plaintiffs wrote 
(Exhibit B in appeal) that the linseed 
market was entirely upwards- (tet) and 
people expected it to go to Rs. 15. 


On the 10th February Mangalchand writes 
(Exhibit V):-— 

“ We shall send all the linseed ready; on 
the arrival of linseed the market will go 
‘down considerably.” 


He seems here to propose to send all the 
ready linseed available in order to depress the 
market which was going against him for the 
Vaida contracte. 

To the same effect is Mangalchand’s letter 
(Exhibit W) of the 138th February:— 


“We think that immediatley after consigu- 
ment of the goods appertaining to the crops 
there will be a considerable fall. We shall 
purchase as much as we possibly can. There 
is still fifteen or twenty days for the arrival 
of new goods.” 

On the 16th February Mangalchand writes 
(Exhibit X) acknowledging receipt of the 
account sent by the p'aintiffs (showing a 
loss of over Ra. 7,000) in respect of the 
January Vaida and promising to bring the 
items to account. He then says he will 

. begin purchasing linseed in twenty days. 
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On the 20th February (Exhibit Y) he 
writes:— 

“Purchases of ready goods have commeno- 
ed. We shall send you the Railway re- 
ceipts in respect of linseed and las in the 
course of ten-fifteen days. Please consider 
the same to be as good as received.” 

On the 25th February (Exhibit Z) he 
1 rites:— 

“The linseed market will again go down. 
When the Jamnapur linseed arrives (the 
market) will go down at once. Thakurji 
(God) willing it will arrive within fifteen 
days.” 

+ On the 9th 
writes:— 

“Further, we are going to send a man to 
you with whom we shall also send the 
Railway receipt in respect of the ready 
goods. Please exert yourself in transacting 
the business. Please be writing the rates of 
ready las and linseed. The man will reach 
(you) in five to seven days. Please transact 
the business of the ready goods with 
profit. We shall send tha same in large 
quantities. Please rest assured.” 

The reply of the 12th March (Exhibit 
70) shows that the plaintiffs understood 
this to mean that Mangalchand was sending 
e man with ready linseed which the plain- 
tiffs were to sll profitably: not td deliver 
or to hold against forward contracts already 
made, s 


The plaintiff’ next letter, Exhibit 71 of the 
19th of March, was in reply to a telegram 
from Mangalchand of the 16th instructing 
them to buy 800 bales of Broach cotton. 
This would close his Broach cotton transac- 
tions the Vaida for which began on the 
lith. Thess Broach transactions had gone 
against him and showed a losa of Ra, 13,000 
which made him a debtor to the plaint- 
iffs in Rs. 12,000. The plaintiffs then 
show auxiety that the settling contract should 
be acknowledged. 

They write:— ` 

“Having entered into a soda (transaction) 
as mentioned above, I wrote intelligence 
(with regard to the same) by wire. Do you 
be good enough to. write acknowledging 
receipt (of the telegram). Do you be good 
enough to write and send intelligence about 
your having made a note of the sodg (transac- 
tion), Further, the market for linseed jr 


of March (Exhibit A) he 
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steady (powga). The tendency is up (teji). 
You wrote that you would send ready gooda, 
but the-seme have not been sent. Thore- 
fore (tobe good enough to write information 
(samachar) about squaring up the sda.” 

| It is upon the last sentence in the above 
extract that the plaintiffs have placed their 
chief reliance in this appeal. Assuming ii is 
said thatthe promises to send all the ready lin- 
seed, or all the linseed ready, mean that the 
linseed would be sent to be delivered against 
the outetanding forward contracta of sale, the 
result of not sending the ready linseed is that 
the linsbéd contract must be settled in another 
manner.” ‘To’ (therefore), they say, introduce 
the consequence of the failure to send 
ready linseed. 

It appears to us for the reasons already 
indicated in our comments on the cor- 
respondence, that the first step in this argu- 
ment breaks down. The promise was to 
‘bear’ the market with large consign- 
menta of ready linseed for sale on oom- 
mission, not to fulfil the outstanding ocon- 
tracte by premature deliveries. Mangal- 
chand’s failure to perform this promise may, 


when taken in connection with the present’ 


loss on Broach cotton, have caused the 
plaintiffs to press Mangalchand to settle 
the - forward contracts still outstanding. 
We are, however, by no means satisfied 
that this is the true purport of the last 
sentence. It is, we think, more probably 
a Marwari iteration of what has gone be- 
fore concerning the closing Broach contract. 
An instance of the custom of iteration 
and re-iteration will be found in 
another much discussed ' letter Exhibit 
T, which closes by asking for the third 
time for a letter containing particulars 
although the request has no connection with 
that part of the letter which immediately 
precedes it. 


Speaking generally the correspondence of. 


Maugalchand only indicates a desire to keep 
the plaintiffs in good humour by promises 
which he had no intention of performing, 
while Exhibit No. 71 will not support the 
edifice of inference which the appellants’ 
Counsel would have us build upon it. 

We ara of opinion for tho above raasons 
that tha Jearnel Jalgə was right in his 
conclusions. We are unable, however, to 


agree that the defendant who successfully. 
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pleaded a lawful defence was not entitled’ 
to his costa. We affirm the decree in sgo 
far as it dismisses the plaintiffs’ anit, but 
vary it by ordering that the plaintiffs do 
pay the defendant’s costs. The plaintiffs 
must also pay the defendant’s costs of the 
appeal. 

Attorneys for the Appellant: Messrs. 
Madhowh, Kamdar § Chhotubhai. 

Attorneys for the Respondents: Messrs. 
Malvi; Hiralal, Mody & Ranchhoddas. 


LOWER BURMA OHIEF COURT. 
Fiset Orvin Arrears Nos. 53 AND 58 ov 1912. 
March 8, 1914. 

Present:—Sir H. S. Hartnoll, Offg. Chief ` 

Judge, and Mr. Justice Twomey. 
W. A. PROVIDENCE—AppeLiant 
versus 
P. T. OHRISTENSON—Rasponpsnrt. 

Defamation—Absæncs of intention to defame 
tmmaterial—Evidence of witnesses as to whom 
artiols rafere—O pinion based on rumowrs— Admissibility 
of such opinion, 

In an action for libel it'is no defence to show that 
the defendant did not intend to defame the plain. 
tiff, if reesonable people would think the language 
to be defamatory of the plaintif. The question for 
decision in such cases is, whether the article is 
libellous and whether it designates the plaintiff in 


such s way as to let those who know him under. 


stand that he is the person meant. 

Bridence giving the substance of rumours and 
suspicions is inadmissible in like cases and sach 
rumours cannot be taken into account as evidence 


of a sullied reputation in sssossing damages. 
The existence of unproved rumours regarding the 


plaintiff is no reason for giving him sHght damages. 
Mr. Higinbotham, for the Appellant. 
Mr. Giles, for the Respondent. 
JUDGMENT. 


HARTNOLL, Orra. O. J—This appeal and 
Oivil First Appeal No. 58 of 1912 have 
bsen heard together. They both arise ont 
of a suit in which P. T. Christenson sued 
the Revd. Fathor Boulanger, W. A. Pro- 
vidence and T. Mollican for Rs. 10,090 
for libel in respect of an article entitled i 
‘Public Opinion’ that deni eH a newE- 
paper called the Moxlmein Advertiser on’ 
Wednesday the 28th June 1911. The Revd. 
Father Boulanger was sued as the executor 
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of the Will of Robert Benjamin deceased, 
it being alleged that as such executor he 
at dll times material to the syit owned 
a printing press and owned and publish- 
ed a newspaper circulating widely in Moul- 
mein and elsewhere known as the ‘Moulmein 
Advertiser’. The Revd. Father Boulanger 
admits this. Providence was sued as Editor 
and Mellican as printer and publisher of 
the said newspaper and they admit that 
they were respectively Editor and printer 
and publisher. The learned District Judge 
found the libel on Christenson proved and 
has given him damages against all three 
defendanta to the extent of Rs: 1,000 with 
costa of the suit in proportion. In con- 
sequence he has been ordered to pay to 
the defendante Ra. 411-8-0. 


An appeal has now been laid by Pro- 
yidence asking for a reversal of the decree 
and by Christenson asking for enhanced 
damages. D. O’Sullivan has been made 
a fourth respondent as administrator of 
the estate of Robert Benjamin. He has 
not appeared to defend the appeal. 

Providence contends that there is no 
proof on tha 16c0rd that the article 
complained of applied to Christenson and 
that the libel when read as a whole conld 
not apply to him. The article complained 
of reads as follows :— 


PUBLIO OPINION. 


“A pleasant appearance is not all that 
is requisite as a pass-port for honesty, for 
there have been instances of very present- 
able fellows getting into business, and 
making themselves “ Master” in their 
master’s place who have been guilty of 
the vilest injustice before God and man”, 
After such an introduction & correspondent 
asks: “ Are these kind of men to lead 
public opinion P” Onur correspondent does 
not particularize, that is to gay, 
he does not mention in what matter 
opinion was given, whether ina Municipal 
matter or ought else. He continues: “ Igno- 
rance and presumption, they say, go hand in 
hand. It was, no doubt, this which led the 
poet to say. 

“Let such teach others who themselves 
excel. ' 

And censure freely who have written 
well.” 
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“The poet, of courso, meant writers, critics, 
men who are in a position to offer an 
opinion, not stray vagabonda and interlopers, 
without education, who cause destruction to 
families, What would you say, Mr. Editor, 
of a man who drives his master mad, u 


“madness which leads ultimately to his death? 


And yet such fellows exist and thrive and 
the world countenances them. Another 
type of scoundrel that flourishes is the tel- 
low who sella 90 per cent. of water with 
a dash of something. He thinks himself 
honest and desires to be supported. 
Strangely 
some kind find favour with even people 
who are believed to be able to advise on 
important matters.” There is noxgronund 
to doubt the veracity of our correspondent 
not knowing who or what he refers to, but 
we are only surprised he did not quote from 
Hamlet and wind up as follows :— 

“The serpent that did sting thy father’s 
life now wears his crown. With witchcraft 
of his wit, with traitorous gifts, (Oh 
wicked wit, and gifts, that have the power 
Bo to seduce) won to his shameful lust 
the will of my most semi-righteous queen; 
Oh Hamlet, what a falling off was there.” 

The defendants say that they did not 
intend to defame Ohristonson, but that‘is no 
defence to the action. As was laid 
down in the case of F. Hulton 4: Oo. v. Jones 
(1) by the House of Lords, “in an action 
for libel it is no defence to show that the 
defendant did not intend to defame the 
plaintiff if reasonable people would think 
the language to be defamatory of the 
plaintiff.” In that case the appellants, 
owners and publishers of a newspaper, 
published in an article defamatory state- 
ments of & named person believed by the 
author of the article and the Editor 
of the paper to be a fictitious person- 
age with an unusual name. The name 
was that of the respondent who was 
unknown to the anthor and the ditor. 
In the action for libel against the appel- 
lants it was admitted that neither the 
writer not the editor nor the appellants 
intended to defame the respondent, but 
evidence was given by his friends that 
they thought the article referred to him. 
Nevertheless it was held that the plaintiff 


(1) (1910) A. 0.20; 79 L. J. K. B. 198; 101 L.T. 
891; BAB. J. 116, 26 T. L, R. 128. e . 


enough money or presents of .- 
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was entitled to maintain the action. Tho 
same principle must be applied to the 
present .case. The question for decisiqn 
is whether the article is libellous, and 
whether it designates Christenson in such 
& way as to let thore who know him 
understand that he is the person meant. 
It is net necessary that all the world 
should understand the libel; it is sufficient 
if those who know him can make out that 
he is the person meant, Christenson 
called- svitnesses to prove that, when they 
read the-article, they understood that it 
referred to him. They prove that 
Christenson was assistant to the late 
Mr. Mitchell, that this gentleman became 
insano and died leaving a widow, who 
subsequently married Christenson, and that 
Mr, Mitchell’s business is now carried on, 
managed and controlled by Ohristenson 
under the nameof Mitchell, Ohristenson 
& Co. Ocrtain of the witnesses give 
evidence that since the publication of the 
article Ohbristenson has been shunned. One 
of them, Grey, said: ‘I had heard rumours 
before, which, when I read this, made 
me think it referred to the plaintiff.’ 
This evidence is objected to hy both sides 
and Providence urges that the District 
Judge: should not have given weight to the 
evidence of any of the witnesses. The 
Distriet Judge found that the witnesses 
in attributing the article to refer to the 
‘plaintiff must have acted on extraneous 
knowledge, that they must have known 
that he was suspected of having caused 
his master’s madness, of causing destruc- 
tion to families or that there had been 
rumours about him of such charges against 
his conduct and character, and he remarks 
that the importance of this opinion lies 
in the fact that thongh it may be re- 
prehensible to repeat an existing libel, 
a person whose character has already 
suffered in this way, even if undeservedly, is 
obviously not in the same position as a person 
whose character and reputation ‘are un- 
smirched. Strong objection is taken to this 
part of the judgment by Christenson. Ag 
regards the ovidence of the witnesses they 
may exaggerate as to the extent that 
Christenson has been shunned by others, 
but I can see no reason to doubt 
them when they say that when they 
read the axtiole, they understood it 
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to refer to Christenson. They do not 
give their reasons. They may possibly 
have fixed the article as referring to Christ- 
ensor from rumours ‘concerning him. The 
witness Grey refers to having heard rumours 
which led him to believe that the article 
referred to Christenson. Such a statement was, 
in my opinion, admissible. One of the ways 
in which the witnesses could form an 
opinion that the article referred to 
Christenson was to use what they knew and 
had heard of his past history. It is not as if 
there had been an attempt on the part of 
defendants to produce evidence of rumours. 
In such a case, evidence of such might not 
have been admissible—see Sco# v. Sampeon 
(29), case referred to in the argument; 
but no attempt was made to. prove any 
such rumours. At “the same time this 
paasage in Grey’s evidence and the fact 
that the witnesses may have formed their 
opinion partly on rumours to the effect 
that Christenson had carried on an 
adulterous intercourse with his master’s 
wife and had caused hia madness and death, 
should not, in my opinion, be considered as 
a ground for giving slight damages. There 
ia nothing to show that such has been 
the case nor is it pleaded that Christenson 
has been guilly of such conduct. On the 
other hand it is urged that the artiole 
cannot be held to apply to him which 
is a submission that he has not been 
so guilty. Stress was laid by learned Counsel 
for Providence that Ohritenson did not go 
into the box and learned Counsel analysed the 
article toshow that it could not refer to Ohriat- 
enson; but after reading and studying it, as I 
have said, 1 am not prepared to discredit the 
witmesses, when they say that when they 
read it they understood it to refer to Christen- 
son. I would especially refer to the words 
about very presentable fellows getting into 
business and making themselves master in 
their master’s place, about the man who 
drives his master mad, a madness which leads 
ultimately to his death, and the quotation 
from Hamlet. Accepting, therefore, the evi- 
dence of tho witnesses that they understood 
the article to refer to Christenson I am of 
opinion that he has established that he has 
been libelled and that he is entitled to 
damages from the defendant. The article 

(2) 1682) 8 Q.B. D. 401, BL D J. Q B. ah 46 
L. T, 412; 80 W. R. 541, 46 J. R, 408, 
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is obviously grossly libellous of the man 
who has taken his master’s place. 

As regards damages Lam of opinion that 
the order of the District Judge is unduly 
lenient. As the order stands Obristenson is 
only to gota net sum of Rs. 588-8-0. Taking 
into account the fact that the witnesses 
may have exaggerated the extent to which 
he has been shunned, I am still of opinion 
that he is entitled to substantial damages 
for so gross 8 libel. 


I would, therefore, alter the decree and 
give Christenson a decree for Re. 8,000 
(three thousand) and costs on that amount 
in the District Court, and I wopld not give 
respondents their costs in that Oourt on the 
unallowed portion of the claim. 


As regards these appeals the effect of the 
above proposed order is that No. 58 is dismiss- 
ed. Fach party will pay their own costs 
in it. 

As rogards No. 58 Obristenson will be given 
conta on the Ra. 3,000 decreed. 


Twouuy, J—In my opinion the witness 
Grey’s evidence as to rumours should have 
been excluded altogether as irrelvant. The 
judgment of Mr. Justice Cave in Scott v. 
Sampson (2) explains clearly the principle 
on which evidence giving the substance of 
rumours and suspicions isheld to be inadmissi- 
ble in libel cases, and the principle applies 
even to evidence such as that given by the 
witnees Grey who said: “T had heard rumours 
before which when I read this (article) 
mademe think it referred to plaintiff.” That 
is ‘to say, the witness had heard much the 
same story about the plaintiff before. If 
fhere really were such rumours and they had 
in fact affected tho plaintiffs reputation the 
defendants could have proved by general 
evidence that the plaintiff had a damaged 
reputation. But no attempt whatever was 
made to prove this. The danger of admitting 
evidence of rumours is well exemplified in 
the present case, for it is evident that the Dis- 
trict Judge in assessing damages took these 
rumours into account as if they were evidence 
of sullied reputation. This course was, in my 
opinion, altogether without justification. 


Tf the covert language of the article could 
not be shown to apply to the plaintiff I 
think that there would be no libel at all. 
But the application of) the article #0 the 
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plaintiff is indicated by a combination of 
facta, namely, that the plaintiff's master 
died insane and that the plaintiff has taken 
his mastor’s place and married his master’s 
widow. It would be surprising if such an 
unusual combination of facts were true of 
more than one individual in a comparatively 
small community like that of Moulmein. 
And the evidence shows that the plaintiff's 
acquaintances knowing these facts about the 
plaintiff’, life at once perceived that the article 
must be aimed at him. No knowledge was’ 
necessary of rumours about the plaintiffs 
relations with his employer and his employer's 
wife. - 

It bas been urged that the article deals 
primarily with men who lead ‘ public opinion 
and the plaintiff is not shown to be sucha 
man. But it is not necessary that the whole 
of the article should be applicable to the 
plaintiff if there is enough in it for those who 
know him to see that he is meant. i 

I agree with my learned colleague that 
the amount of damages awarded is insufficient 
and that the amount should be increased to 
three thousand rupees. I also concur in 
the proposed order as to costs, 

Deecres altered. 


ALLAHABAD HIGH COURT. 
First Orv Appaan No. 170 ov 1918. 
December 17, 1918. 
Present:—Mr. Justice Ryvea and 
Mr. Justice Piggott. 
HASHMAT BIBI—Ossuctron 


verstis 
BHAGWAN DAS AND orawrs— 
Oprosrrs PaARTING, 

Provincial Insolvency Act (IIT of 1007), s. 18 (3), 
22, 47—Attachmsent under ssction 18 (8)—Obdjection by 
alleged owner of property aitached—Vourt bound to’ 
investigatse—Alleged owner not bowad to wut for appeal 
wads) section 22—Osvil Procedure ds (Ax V of 1908), 
0. XXT, r. 58, O. XXXVII, rr. 5 to 12—Analogous 
procedisre—A tachment, 

A Oourt is bound to entertain and investigate an 
objection of a parson who olaims to bə ths owner 
of the property which ths Oonrt has attached as 
the property of the insolvent under section 13 (8) ' 


‘of Act IIT of 1907. Ibis opento the objector to 


wait and appeal under section 22 of the Act when 
the receiver- proceeda to taks some action for 
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realising- the attached property for the ` benefit of 
tho insolvent’s dikon ba bot ho is not bound to 
doso and can question the order of attachment itself. 


The Provincial Insolyoncy Act lays down no 
procadure to ba followad by the Court for effscting 
an attachment. According to section 47, tharefore, 
the Court must follow the samo ura as it 
would doin the exorolse of its original civil jurisdiction 
and must also exarviss the samo powers, 

An attachment under ssction 13 (8) of Act III 
of 1907 is strictly analogous to an attachment 
before judgment effected under Order XXXVI, 
rules 5 to 12 of the Oivi Procedure Oode. 

Firat appeal from an orler of the District 
Judge of Jaunpur dated the 22nd of Feb. 


ruary, 1913. 


Dr. S. H. Sulaiman, for the Obeto, 
Pandit Vishnu Bam Morta, for the Opposite 
Parties. 


JOUDGMENT.—Theso are three connect- 
ed appeals arising out of insolvency pro- 
ceedings. Karim Bakhsh applied to tho 
District. Judge of Jaunpur on the 28th of 
August, 1912, for an order adjudicating 
him an insolyent. While tho application 
‘was undor inquiry the District Judge re- 
ceiyed information on the strength of which 
he cama tə the conclusion that Karim 
Bakhsh had failed to disoloso, or was st- 
tempting to conceal, certain immoveable pro- 
perty belonging to him. He accordingly 
passed an order under section 18 (3) of 
the Provincial Insolvency Act for the at- 
tachment of the said property, vis. shares 
in a tiled housa and courtyard and in certain 
trees, a ssmindari share and a portion of 
a fixed rate holding, as boing property in 
‘the possesaion or undar the control of Karim 
Bakhsh. This was on the 4th of February 
1913. On the 8th of February, 1918, an 
order adjudicating Karim Bakhsh to be an 
insolvent was passed dnd œ Receiver was 
appointed. On the 12th of February 1913, 
twe persons, viz, Hashmit Bibi, wife of 
Karim Bakbsh, and Abdul Ghani, minor son 
of Karim Buikhsh, presented separate ap- 
plications to the District Judge, claiming 
tho property attache] in pn-sianco of the 
order of tha 4th of February 1913, as 
their own penparty. Thess patitions. of 
objection referral to Ovdes XXI, rule 53 
of the Ooda of Civil Procaluss, and pur- 
ported to be made onder that rule read 
with section 47 of the Provincial Insolvency 
Act (IIL „of 1907). Each of these 
‘applications was rejected by the District 
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Judge on the ground - that the provisions of 
Order XXI, rule 53 aforesaid, had no 
application and that the only remedy open 
to the prtitionera was either by separate suit, 
or by appeal against the order of attachment, 
Three appeals have accordingly been pre- 
sented to this Court. One is by Hashmat 
Bibi and Abdul Ghani jointly against the 
order of the 4th of February 1913, directing 
the attachment of the proporty in question. 
The other two appeals are by Hashmat Bibi 
and Abdul Ghani separately against the 
orders of the 22nd of February 1913, 
dismissing the objections filed by them on 
the 12th of February 1918. These appeals 
have been admitted by special leave of this 


Court under section 48 of Act III of 1907. | 


Tho Provincial Insolvency Act laya down 
no procedure to be followed by the Court 
when affecting an attachment. According 
to section 47, therefore, the Court must 
follow the same procedure as ib would do in 
the exercise -of ita original civil- jurisdiction 
and must also exercise the same powers. 
Now an attachment under section 13(3) of 
the Provincial Insolvency Act is strictly 
analogous to an attachment before judgment 
effected under Order XXXVITI, rules 5 ta 
12 of the Code of Civil Procedure. Accord- 
ing to Order XXXVII, rule 8 of the 
Civil Procedure Code, a slaim may be prefer- 


. red to property attached before judgment, 


and the Court is, thereupon, bound to in- 
vestigate such claim in the manner provided 
for the investigation of claims to property 
attached in execution of a decree for payment 
of money. This refers us back to Order 
XXI, rule 58 of the Civil Procedure Code. 
In our opinion, therefore, the District Judge 
was bound to entertain the- objections put 
forward by Hashmat Bibi and Abdul Ghani 
and to hold an investigation as to the validity 
of the claims put forward by them to the 
ownarship of tha property attached. The 
nicessity for doing this at somo stage or 
other of the procaslings is apparant when 
wa consider that, by reason of section 16 
(2) of tha Provincial Insolvency Ast, tha 
propeiry in questina vastol in tho Rceiver 
feom tho dato of his apaointmoant, if in fact 
ib wan the property of tho insolvent, bunt 
did not sə vest if it ‘was the. property of 
Hashmat Bibi and Abdul Ghani. It has 
been suggested before us that,-for this very 
reason, the present appellanta might baye 
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writed until the Receiver proceeded to take 
some action by way of realixing this property 
for the benefit of Karim Bakhah’s creditora, 
and then might have appealed against the 
Receiver under section 22 of Act III of 


. 1907. We take note of this argument only 


to point out that this is a course which was 
apparently open to these appellanta, but it does 
not follow that they had no right to question 
the order of attachment itself. We think, for 
the reasons already given, that they have this 
right and that their petitions of the 12th of 
February 1913, should not have been rejected 
without inguiry. We, accordingly, accept the 
Appeals Nos. 170 and 171 now before us, set 
aside the ovtcrs complained against in those 
appeals, and- direct the District Judge to 
re-admit the petitions of Hashmat Bibi and 
Abdul Ghani on to his file of pending ap- 
plications and to dispose of them. The costs 
ot these appeals will abide the event. 

As regards Appeal No. 169 of 1918, we 
think it must be formally dismissed, on the 
ground that the District Judge had before 
him sufficient prima facie reason for directing 
the attachment by his order of -the 4th of 
February 1918. The parties will bear their 
own costs of this appeal. 

Appeals Noe. 170,171 alowed; 
Appeal No. 169 dismissed. 
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MADRAS HIGH COURT. 
Swooxp CIYIL APPWAL No. 159 or 1918. 
October 81, 1918. 
Present:——Mr. Justice Miller and 
Mr. Justice Tyabji. 
N. VENKATARAMIER axp ANOTHAR— 
PLAINTIFES—APPRELLANTS < 
DETEUus 
VYTHILINGA THAMBIRAN AVERGAL, 
THE DAKSHINAM KARWAR AND 
AGENT OF AMBALAVANA PANDARA 
SANNADHI AVERGAL—Dargwpaxr 
— RESPONDENT. 

Madras Ketatee Land Ac? (I of 1928), s. 218— 
Distraent—Suvt for damages—Causs of action—Lrmeta- 
hon Act (IX of 1908), s BB Distrame mot continuing 
wrong + 
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A second appeal, in accordance with the provisions 
of the Civil Procedure Code, would lie to the High 
Court from an appellate decree of the District Judge 
passed on appealfrom the decree of a 
Collector in a suit under section 218 of the Madras 
Estates Land Act. 


The cause of action in of which the mit 


“under section 218 of the Estates Land Act is brought 


arises on the date of distraint and not on the day the 
property attached is released on payment of the 
money due. 

Where the proceedings which give rise to the causo 
of action consist in distraint, that ~ 
distraint ia not a continuing wrong, though no .doubt- 
the inyury continues, and not being a continuing 
wrong it will not rise to a continuing cause of 
action under section 28 of the Limitation Act. 

Second appeal against the decree of the 
District Court of ‘Finnevelly, in Appeal Suit 
No. 218 of 1912, preferred against that of 
the Revenue Divisional Officer of Tinnevelly, 
in Summary Suit No. 5 of 1911. 

FAOTS.—The plaintiffs, occupancy tenants 
ofthe Kottakulam villagein the Tenkasi Taluk, 
sned the defendant, the Dakahinam Karwar 
of the -‘Thirnyaduthurai Mutt, to which the 
suit village belonged, for damages ‘for illegal 
distraint under section 2138 of the Madras 
Estates Land Act. Plaintiffs’ allegations 
were that on 18th October 1909, the defen- 
dant had unlawfully cansed to be distrained 
certain grain heaps stored in the thrashing 
floor ond belonging - to the plaintiffa; that in 
a suit subsequently filed to contest the 
validity of the said attachment it had been 
held that the defendant was not a land-holder 
and so not entitled to distrain; that 
during the pendency of the said suit 
the plaintiffs on 18th October 1909 had, 
under protest, deposited in the treasury 
the amount claimed as arrears and costa 
of attachment, which the defendant drew 
from Court; that when the heaps of paddy 
were subsequently measured, they were 
found to contain a leas quantity than was 
originally stored; and that the defendant was,” 
therefore, bound to reimburse the plaintiffs 
with the money deposited by them vewing to 
the illegal attachment. The suit was insti- 


tated on 17th November 1910 in the Court of 


the Revenue Divisional Officer, Tinnevelly. 
The main contentions of the defendant were 
that the suit was barred as brought more than 
three months after the date of the distraint ” 
and that the suit was not legally sustain- 
able, as section 218 of Madras Act I of 1908 
did notapply thereto. The first Court held that 
the suit was sustainable and was mot barred, 
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as the canse of adtion arose only ón the date 
on which the amount claimed was deposited 
inthe treasury and gavea decree for the 
Pleintiffs for the amount of deposit with 
interest from 19th October 1909, the plaint- 
iffs having given up their claim for deficiency 
in the quantity of the grain. On appeal by the 
defendant the Diatriet Judge, on the analogy 
of Article 29 of the Limitation Act, held that 
the cause of action arose on the date of 
the distraint and dismissed the suit with costa. 
Plaintiffs thereupon preferred this second 
appeal. 


Mr. S. Muthiah Mudaliar, for the Respond- 
ent.—I take the preliminary objection that 
the second appeal does not lie. This isa 
suitunder section 218 ofthe Estates Land 
Act. The Act provides only for an appeal, 
to the District Court. Second appeals to 
the High Court are not provided for therein. 
My contention is that by enacting section 
192 of the Act, which makes the provisions 
‘of the Civil Procedure Code (including the 
Ohapter relating to second appeals) applica- 
ble to suits under the Estates Land Act, the 
Legislature intended to provide for procedure 
only and not give the aggrieved party a 
substantive rightof appeal. This is made 
plain by the provision in the Act for second 
appeals to the Board of Revenue. This also 
shows by contrast that no second appeals to 
the High Court are intended. The right of 
appeal is a creation of Statute and is not an 


The decision of the District Court in an 
appeal ina summary uit is nota decree as 
contemplated by the Oivil Procedure Code and 
hence section 109, Civil Procedure Code, does 
not gives right of appeal. The District 
Oourt is in such cases acting asa special 
tribunal to hear appeals in summary suits 
and not in the exercise of its ordinary appel- 
late jurisdiction as a Civil Court. This view 
is supported by the decision of the Privy, 
Council in Rangoon Botatoung Oo., Ld. v. 
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Collector, Rangoon (2), where it is held that 
no appeal lies to the Privy Counoil from a 
decree of the Chief Court of Burma in Tand 


- Acquisition proceedings. 


The desisions in Ganne Kotappa y. Ven- 
kataramtah (3) and Veerasams v. Manager, 
Pittapur Estate (4) are under the Rent 
Recovery Act and they are against me: but 
I submit they aro wrongly decided. 

Mr. L. A. Govindaraghava Iyer relied 
upon the cases in Ganne Kotappa v. Venka- 
taramiah (8) and VYeemsami v. Manager, 
Prttapur Estate (4). 

The prelimi objection was over-ruled. 

(On the merits) Mr. L. A. Gorindaraghava 
Tyer.—The appellants paid the money under 
protest to release the paddy from attachment 
and the cause of action arose from the 
moment the property was released. From 
the time of attachment to the moment of 
release, it is a continuing wrong and the suit 
brought within three months of the release in 
intime. Yamuna Bat Rani Sahiba v. Solayya 
Kacundan (5) supporta “me. Tho suit is 
under section 213 of the Estates Land Act 
aud the cause of action accrued only on my 
paying the amount; till then I am not’ 
prejudiced and there is no cause of action. 
At least on payment of money a fresh cause of 
action accrues and I have three months from 
that date: Anantarasu v. 
Cuddapararu Narayanarasu (6). The ana- 
logy of Article 29, Limitation Act, does 
not apply. Much depends upon the 
‘wording of the Article. This may be treated 
asa suit for recovery of money. wrongfully 
paid and I have three years to bring the suit 
from the date of payment. I rely on 
Kanhaya Lal v. National Bank of India, Ld. (7). 

Mr. S. Muthiah Mudalvar, for the Respon- 
dent.— 

The snitis one for damages for wrongful 
distraint, and the canse of action ariges the 
moment the distraint is made. - _ 

[MrLLER, J—How is the plaintiff prejudiced 
by the distraint of the paddy? | 

à 10 M L. J. 898. 

4 

5 


26 M. 518; 18 M. L. J 206 
24 M. 339. 


. 888; (1911) AL W. N. 
J. 108, 
Ind. Oas. 940, 40 O. 598; 17 O. W. N. 541; 
L. T. 406; 11 A.L. J. 418; 
, È. 478; 184 P. L. R. 1918: 
. 10k 40 I. A. 58, (P. 0.). . 


758 


INDIAN OASEN. 


[1914. 


VENKATARAINBR 0. VYTHILINGs THAWBIRAN: AVERGAL. 


Mr. S. Muthiah Mudaliar—He loses his 
dominion over the property at once and sup- 
posing he wanted to sell it, he could not do 
ib. í 

[Mrctzz, J.—Supposing it was somo jewel 
instead of paddy. | 

Mr. 8. Muthiah Mudaliar—Then the 
owner could not wear it or lend it to a friend 
if he wanted. ‘ 

The suit brought more than three months 
from attachment is barred. It is not a 
continuing wrong. The case in Yamuna Bat 
Rani Sahtba v. Solayya Karundan (5) has 
been distinguished in Pamu Sanyasi v. 
Zamindar of Jaypur (8). The. cases in 
Rajah of Venkatagiri v. Isakapalis Subbiah 
(9), Mullan Ohand Kanyalal vy. - Bank of 
Madras (10), Damaraju Narasimha Rau v. 
Thalinada Gangaraju (11) and Bagiratht 
Panda v. Padala Gopaludu (12) support me. 
Ram Narain v. Umrao Singh (13), whore all 
hə oaga3 aro collsstad, is also in my favour. 

Payment of money does not givea sepa- 
rate oause of action and if the suit bo 
regarded as ona for rafund of monsy wrong- 
fully paid, the Revenue Court has no jurisdio- 
tion tə entertain ths suit. It would ba 
cognizable in the ordinary Civil Courts asa 
Small Cause Suitand the suit being for 
ləss than Ha. 50), there would bo no second 
oa undor section 102, Civil Procedure 

e. 


Mr. L. A. Govindaraghava Iyer in reply:— 
This 18 a continuing wrong and the cases 
relied on by the respondent do not apply. 


| JUDGMENT. | 4 

Muar, J—This was a suit instituted 
under section 218 of the Estates Land Act 
before & Deputy Collector, decreed by him 
and dismissed by the District Judge on 
appeal A preliminary objection is taken 
that no appeal lies to the High Oourt from the 
daaree of the District Judge, and is based on 
a contention that section 192 applies the 
provisions of “the Oivil Proradure Code 


| only to the p ure in proceedings 
8) 25 M. 549. 
9) 28 M. 410 at p. 416. 
i 27 M. 38. - 
11) 81 M. 481; 4 W. L. T. 271, 18 M. L, J: 590. 


12) 3 M. 121. 
aa 20 A. 615; A. W. N. (1997) 10k 4 A L. J. 


authorized'by the Act, and nob so as to give 
an appeal which the Act does not give. ` 

In my opinion, this objection must fail. 
The language of ‘section 192 of the Act 
does not support it, and there are two cases 
under the repealed Rent-Reoovery Act ‘of 
1863 which point the other way: (anne 
Kotappa v. Venkataramtah (8) and - Veera-- 
sami v. Manager, Pittapyr Hetaie (4). 
' Reliance was placed on the recent caso of 
Rangoon Botatoung Oo., Ld. v. Collector, Ran- ` 
goon (2) in the Privy Oounoil in which their 
Lordships held that no appeal lies as. of. ' 
right to His Majesty from a decision of 
the Ohief Court of Lower Burma confirming 
the award of a Collector under the Land 
‘Acquisition Actin the Town of Rangoon. 
That case seems to have turned on the 
question whether the decision wasa decree 
or order of the Chief Court, and the Privy 
Council, as I-understand the case, held that 
it was not a decree or order: within the 
meaning of section 109, Civil Procedure 
Code, bat was inthe nature of an award. 
This case, therefore, does not help” the res- 

ndent. In the present case the District 
Judge’s decision is embodied in a decree, and 
he was sitting in appeal. The-provisions of . 
Chapter XLII of the Code of 1882 are by 
section 192 made applicable to the matter 
and, as I have raid, wo cannot strike out 
those provisions which giva the right of 
appeal and retain merely those which 
prescribe in what manner an appeal is to be 
heard and determined. It is not denied that 
the corresponding provisions of the present 
Oode of Civil Procedure epply where. the 
old Code applied, and the preliminary 
objection, therefore, fails. I have dealt with 
it, as it was fully and ably argued. for the 
respondent, bat in my view the decision of 
the District Judge is right. He held that 
the suit under section 213 of the _ Estates 
Land Act is barred by limitatian, not having 
been instituted within three months of the 
cause of action. i 

In the appeal as argued before us, 
the decision is attacked on the ground 
that plaintiffs had æ continuing causo 
of action for the datention of thair property 
until they paid the money demanded and 
released it, and that was within three months 
of the institution of the suit. Tha weight of 
authority in this Oourt is against the con- 
tention. The appellant may be, said to 


\ 
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receive some support from Yamuna Bai Rani withdraw‘it. I need not deal with the’ 


Sahiba v ` a Kavundan (5), but that 
-case is distinguished in Pamu Sanyast v, 
Zomindar cf Ja mir (8) and Rojah cf Vonka- 
tagiri v. Isakapallé Subbiah (9) is undoubt- 
edly an ya against him. Ham Narain 
v. Umrao Singh (13) contains a dictum which 
supports the respondent. The present is 
not a case in which an order to restore the 
-property had been made and the damages 
accrued owing to disobedience to the order, 
and l agree withthe view taken in Pamy 
Sanyast v. Zamtndar of Jaypur (8) that, 
where the proceedings which give rise to the 
cause of. action consist in the wrongful 
distraint, that distraint is not a continuing 
wrong, though no doubt the injury continues; 
and, not being a continuing wrong, it will 
not give rise to a continuing cause of action 
under section 28 of the Limitation .Act. In 
England the question ‘what is a continuing 
cause of action,’ seems to have arisen princi- 
pally.in regard to the point of time up to 
which damages can be assessed in any given 
action and then a ‘continuing cause of action’ 
has been defined as involving a repetition 
of acta or omissions of the same kind as that 
for which the action was brought: Hole v. 
Ohard Union (14). That definition, if it can 
be used as a guide to a definition of a 
continuing wrong, does not help the appel- 
lants. ' : 

It seems tome that difficulties surround 
the case which the appellants urge upon us, 
and that we are on safer ground if we follow 
the authorities in this Oourt. 


The appellants presented an alternative 
case thus: the claim is for return of the 
money paid by the plaintiffs to save their 
property from sale: such a suit is not cogniz- 
able by a Deputy Collector: therefore, the 
suit is not competent and he shonld dismiss 
‘it on that ground, leaving the plaintiffs to 
their rights in a Civil Court. 


-~ _ Tho answer is that . this suit “is not for 
recovery of the money paid; it isa suit for 
damages under section 218 of the Estates 
Land Act, and if it bases a mit for the 
money in the Civil Court, that was for the 


plaintiffs to consider when they instituted, 


-it. They have not asked to- be allowed to 


(14) (1904) 1 Ch. 208 68 L. J. Oh, 400; 7 R B4 70 
PEON oe, eee eee a 


other questions raised, as in my opinion, the 
appeal must be dismissed with costs on the 
question of limitation. ` 


Tyas, J.—It seems to me that aukion 192 
of the Madras Estates Land Act allows in 
this case an appeal to the High Oonrt. 
Rangoon Botatoung Oompany, [nmited v., 
Collector, Rangoon (2) seems to be distingu- 
ishable. It was decided in that case that 
no appeal Jay tothe Privy Council from an 
award under the Land Acquisition Act, as 
such an award was nota decree within the 
terms of rection 109 of the Civil Procedure 
Code, 1908 (section 595 of the Aotof 1882). 
Here we have a decree, which seems to me to 
fall under the terms of that section. 3 

On the point whether the’ suit as framed 
is barred, I agree that itis. The plaint 
proceeds on the basis that the cause of action 
arose (within the meaning of Article 21 of 
part A of the Schedule to the Estates Land 
Act) when the plaintiff was served with the 
notice under section 95 of the said Act. 
Receiving such a notice -would in itself 
canse no damage, for which alone a suit 
under section 218 lies. The only other 
alternative on the. allegations in the plaint 
seems to be that the cause cf ‘action in 
respect of which this suit is brought, arose 
on the date of the distraint. The payment 
made by the plaintiff after notice under 
section 99 is not alleged in the plairt as 
giving rise (either by itself or in combina- 
tion with the distraint) to the cause of 
action. The payment ia referred to merely 
for assessing the damages claimed. It was 
suggested (though not admitted) in 
ment that rent was actually due and diht 
this was the reason why the plaintiff did 
uot wish the question of the payment to be 
raised in this suit. It -was also. argued 
that a suit on the payment- would lie ina 
Civil Court, not before the Collector. But 
whatever their reasons, the plaintiffa did not 
frame their suit on the basis that the 
payment constituted a part of tho 
whole of the cause of action, In Pamu 
Sanyasi v. Zamindar of Jaypur (8) it was 
held that continuance of o distraint wrong- 
fully made was not in itself .a continuing 
wrong, distinguishing Yamuna Bai Rani 
Sahiba v. Solayga Kavundan (5) where. the 
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been set aside. See also Rajah of Venkata- 
giri v. Isakapallt Subbiah (9'. The plaint 
before us, however, makes no allusion to any 
continuing wrong. : 

Tf my view of the effect of the plaint is 
right, the only cause of action shown in the 
plaint, if any is shown, is the distraint, and 
time must be taken to run from then. The 
suit is, therefore, barred and the appeal 
must be dismissed with costs. 

- Appeal dismissed 


BOMBAY HIGH COURT. 
ORIGINAL Ori JURISDIOTION APPRat 
No. 25 or 1918. 

Sum No. 1 or 1918. 

September 22, 1918. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
ANDREW YULE & OO.—Pranrrives 


— APPELLANTS 


versus - 
ARDESHIR BOMENJI DUBASH aAwp 


ANOTHER —DEPANDANTS—R US ONDHNTS. 
Specific Relief Act (I of 1877), a. 87—Charter-party 
—Negative tupled—Condition subsequent, its offect— 
Non-specification of lay and cancelling dates, its effect 
A — Kam cis of power of sale 1R one’s mon favowr, its result 
—Right of mortgages of ship to mtsrfere withcontracts of 
ihe employment —Proj udios to securtty—Oaxns—Mort- 
gages taking security kien notice of charter-party. 
ence negotiations between 
plaintiff end defendant No. 8, the latter ake eer 
on the a churned 1911 the oherter of his 
steamer (Gymerio or twelve voyages leint- 
iff's coal from Calcutta to Bombay. yaki 
a On she 15th December twelve peal parti es 
or twelve consecutive voyages were aligned 
parties, The ship was used under four penta 
charter-pirdes, b 16 owing to the intervention of J, the 
gagee, the plaintiff was unable to obtain the use 
of the ship under the remaining eight charter. 
parties. In July 1012, before the fourth charter. 
party had been performad, J sued the 8rd defendant 
to recover his mortgage money by sale of the ship 


sued Jand the Reosiver for injunction on the 
allegation that he epprohended that tee m 
intends] to inducs the Recelver to araid the 
remaining charter-partles, The suit for injunction 
dismissed for want af evidence as to the 


steamer when and as he should think fit in 
satisfaction of the decree. ° 


On the 25th October plaintiff served J with a 


notice him that any mlo of the ship 
would be subject to the eight charter- ia still 
to be performed and a oopy of it-was forward- 


ed to the nding p . The mortgage aid 
detree of J were an the 28th October transferred 
to the 4th defendant. On the same day the 4th 
defendant entered into 8 contract with the defendants 
Nos. 1 and 2 for the sale of the steamer to them and 
wrote to the master of the steamer asking him to 
hand over possession of it to defendants Nos. 1 
and 2, they having purchased it from him. The 
vessel was thereafter d ed from Bombay -to 
Oalcuita by the defendants where she loaded 6, cargo 
of coal for another firm of coal shippers, and having 
returned to Bombay was fixed by defendants Nos. 1 
and 2for DecemberJanuary loading to Genoa. 

The present suit was instituted by the plaintiff 
for injunction against the defendants restraining them 
until the completion of the eight remaining voy- 
ages from dealing with the vesselin any manner 
inconsistent with the agreement of the 22nd 
November 1011: 


Heid, that the agreement for chartering was com- 
plete on the 22nd of November 1911, and the fact 
that the lay and cancelling datew had not been | 
specified in the charter-parties did not make the 
contract incomplete; 

that the contract cousisted of twelve parts and 
that the non-perfarmance of one would not neces- 
sarily indicate an intention to put an end to the 
whole contracts 

that on the evidence produced J took the mort. 
gage of the Gth December with full knowledge of 
the agreement between the 8rd defendant and the 
plaintiaff of the 22nd of November; 


that the plaintiff waa not estopped by judgment 


< in his former suit against the mortgagee, 


that defendant No. 4, who was admittedly the mere 
agent and conduit pipe of the funds of defend 
ants Now. 1 and 2 and was in the intimate canfidence 
of the owner of the vessel and the whole transaction, 
was doubtless initiated by the owner to get the ship 
ous of the hands of J, the m 

that in taking the transfers from J, defendant 
No. 4 was merely agent of the defendants Nos. 1 and 2 
and he filled the sams position when he executed the 
bill ‘of sala in their favour, and that defendants 
Nos. 1 and 2 were, therefore, mortgagees and nothing- 
more; 

that defendants Nos. 1 and 2 being. morwayees 
could only interfere with the oontracta for the 
employment of the ship if they prejudiced the 
security, and if no such prejudice is shown they will 
be restrained from i ering withthe performance 
af the charter- 

that the onus of proof of the prejudice lies on the 
mortgagoos; 
that the position of the charterer, where the mort- 

took his security with notice of charter. 

would be much stronger than that of a charter 
a case where the moriguge was prior to the charter. 


party; 

that in view of the on of defendants 
Nos. 1 and 23, the 8rd def must be treated for 
the purposes of the caso as owner of the ship 
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that anagreemoni for the letting of a ship to a 
certain ohartefer implies thet she shall not, during the 
currency af the charter-party, provided the charterer 
is ready to supply cargo, be employed for any other 


person or purpose; and 
that the provision in the oharter-party of the 


implied negative by condition Bardi tage and that 

. if the condition was not fulfilled the negative umplied 
was enforcenbie by injunction under aecton 87 of the 
Specific Relat Act. j 

Appeal from the decision -of Beaman, J., 
reported in 20 Ind. Cas. 844; 15 Bombay 
Law Reporter 724, where the facts of the 
case are fully set forth. 

Mr. Weldon (with him Mr. Jardine), for 
the Appellants. 

Mr. Setalvad (with him Mr. Desat), for the 
Respondents.. y 

JUDGMENT.—The plaintiffs who are 
agente of the Bengal Coal Oompany are 
engaged as such agents in an extensive coal 

. trade between Calcutta and Bombay supply- 
ing cosl from the Bengal collieries to the 
many users of coal for industrial purposes in 
Bombay. 
This trade is continuous throughout the 
year and it is not disputed that it is common 
to charter steamers for the trade for as 
mauy a6 twelve consecutive voyages. 
On the 17th of November 1911 the agents 
of the 8rd defendant wrote to the plaintiffs’ 
agent in Bombay:— 
“With reference to your call this morning 
and the conversation we had regarding coal- 
supplies and steamers I now have to inform 
_ you that the owners of the “Gymeric” are 

ready to charter the steamer to your firm 
provided suitable terms can be arranged. 
The position of the steamer and particulars 
for the charter are briefly as follows:— “Gy- 
mervo”’ should be ready at Oalcutta in 
bellast from Re-union from 10th to 20th 
December. Oapacity for about 6500 tong 
Bengal Coal. Charter-party usual terms. 
Available for fnll cargo from Calcutta to 
Bombey and will consider question | of larger 
charter on expiration of yoyage. “Gymerio” 
is a first class steamer and registered in 
Barean Veritas.” 

On the 18th the plaintiffs’ Oaloutta princi- 
pals wirtéd that they could take Gymerve on 
twelve voyages at Ra. 5 per ton. On the 
(22nd the 8rd dofendant’s agents wrote to 
plaintiffs’ agent in Bombay:— 
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“With reference to your Mr. Young’s call 
on me this morning and subsequent tele- 
phone, I now have to confirm the charter 
of the steamer (Gymeric) for twelve voyages 
with coal from Oalcntta to Bombay at 
Rs. 5-2 per ton, the steamer will be ready 
at Oaleutta to load for har first trip between 
10th and 20th December mo forma, Charter- 
party will be sent to you ina day or two the 
terms being usual.” 

These terms were agreed to by the plain- 
tiffs’ principals on the 25th November. On 
the 29th November the 8rd defendant’s 
agents wrote to plaintiffs :— 

“I have now the pleasure to hand you a 
proforma copy of the. charter-party of the 
Gymeric for the voyage from Oalcutta to 
Bombay. Itis of course understood that a 
similar charter-party will hold good for, 
eleven more voyages to take place consecu- 
tively.” 4 

On the 15th December the twelve charter- 
parties for twelve consecutive voyages were 
signed by the parties. - The 3rd defendant’s 
agents when forwarding them for signature 
wrote that the cancelling dates for the eleven 
following voyages were left blank and were 
to be filled in after the completion of each 
voyage, it being understood that the plaintiff 
would accept such a date for lay days to 
commence in Oalcutta.as would enable 
the owner to commence the voyage as Boon 
as possible after the previous one was oom- 
pleted. 


The ship was used under’ four successive 
charter-parties but owing to the intervention 
of mortgagees, named A. M. Jivanji & Oo., 
and to other complications which subsequent- 
ly arose, the plaintiffs were unable to obtain 
the use of the ship under the remaining eight 
charter-parties. 

At the beginning of July 1912 before the 
fourth charter-party bad been performed, the 
mortgagees, A. M. Jivanji & Co., anéd the. 
Srd defendant in this Oourt to recover, 
Bs. 2,06,481-2 by sale of the ship and for 
interim posseasion of the same, and on the 
8th July a Receiver was ‘appointed of the 


` steamer and the freight to become due. 


On the 31st August the plaintiffs having 
unloaded the vessel in Bombay after ‘her 
fourth voyage sued A. M. Jivanji & Co. and 
the Receiver on the allegation that they 


_ 1430 


‘wore apprehensive that - the mortgagees 
“intended to induce the Reosiver to avoid the 
‘yémaining charter-parties and deal with the 
steamer in derogation thereof, and claimed 
an injunction restraining them from dealing 
with the vessel in any manner inconsistent 
“with the remaining eight charter-parties. 

That suit cams to a hearing and was 

dismissed on the 7th October 1912 on tha 
ground that there was no evidenco that the 
defendants intended to deal with the steamer 
iù violation of the eight charter-parties. - 
, Onthe llth October a decree was by 
consent passed in the mortgagees’ suit for 
“Re. 2;L1,001 giving liberty to the mortgagees 
+0 sell-the steamer when and as they should 
think fit in satisfaction of the decree. 

On the 25th October the plaintiffs’ attor- 
‘neys sent the mortgagees’ attorneys a notice 
‘warning them that any sale would be subject 
to the eight charter-parties still to be 
performed and a copy of this notice was on 
the same day forwarded by the mortgagees’ 
attorneys to Messra. Bicknell, Merwanji, 
Romer & COo., as attorneys for the intending 
purchaser. Tho mortgage of A. M. Jivanji 
“di Oo. and the decree obtained by them were 
on the 28th of Ostober transferred by 
ondorsement to the 4th defendant Shroff for 
Ra. 2,15,000. By an agreement also bearing 
date the 28th of October and made between 
the 4th defendant and the .defendants Nos. 1 
and 2 it was witnessed that if the 4th defend- 
ant should succeed in obtaining a transfer 
of tha mortgage of A. M. Jivanji & Co. and 
of their decree he would sell and the defen- 

` dants Nos. 1 and 2 would buy the Gymeric 
at a price exceeding by Rs. 5,000 the amount 
paid to the mortgagess for obtaining the 
transfer, and that the defendants Nos. l'and 
2 shonld advance to the 4th defendant 
Rs. 2,20,000 to enable him to obtain ‘tho 
transfer and that the transaction should be 
completed as soon aa the vendor should 
obtain the transfer and that in anticipation 
of the completion of the sale the vendor 


should exocute w bill of sale in favour of tho ` 


purchasers a8 an escrow and that he should 
ss soon as he, obtained ‘pcasession of the 
steamer put the purchaser in possession 
thereof. h 

“On the same day the 4th defendant wrote 
to the master of the Gymerso asking him to 
hand’ over-possession of the Gymerteto the 
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defendants Nos. 1 and 3, hey having 
purchased the steamer from him. The vessel 
was thereafter despatched from Bombay to 
Calcutta by the defendants or some of them- 
whore she loaded a cargo of coal for 
another firm of coal-shippers in Calcutta 
and having returned to Bombay was fixed by 
the defendants Nos. land 2 for December- 
January loading to Genoa at 23/5 d. a ton. 

This suit was instituted by the plaintiffs 
on the 3rd of January 1913 claiming an 
injunction against the defendants restraining 
them until the completion of the eight 
remaining voyages from dealing with the 
vessel in any manner inconsistent with or 
which might interfere with or prevent the 
execution of the agreement of the 22nd of 
November and the remaining charter-partios. 

None of the facts above stated are in dis- 
pute. 


The respondents, however, who are the lst 
and 2nd defendants, contend, first, there 
never was any completed agreement for 


-chartering for twelve voyages; that if there 


was, its date was the L5th of December and 
not the 22nd of November, and even then 
the completed contract was for -only one 
voyage and that none of the remaining oight 
charter-parties are complete contracts 
because the lay and cancelling dates have not 
been specified in any of them. 

Secondly, that a dispute in December 1911 
led to the cancellation of the agreement of 
chartering of the.22nd of November to which 
the charter-parties were merely comple- 
mentary. 

Thirdly, that the defendants Nos. 1 and 2, | 
even though they may have purchased with 
notice of the agreement and charter-parties, 
took a title unincumbered by them inasmuch 
as they have acquired that of A. M. Jivanji 
& Oo. who had no notice. 

Fourthly, that the plaintiffs are estopped 
from claiming relief in this suit by the 
ee of the ‘suit against A..M. Jivanji 

Co. P 

Fifthly, that no injunction can be granted 
against them having regard to the provisions 
of the Specific Relief Act and. the case law 
relating to charter-parties.. 

On ihe first point we agree with the 
learned trial Judge that the agreement for 
chartering was complete on the 28nd of 
November when -the 8rd defandant „hy. his 
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agents’ letter aceepted the proposed ; charter 
of the steamer for twelve voyages with coal 
from Oaloubta to Bombay ab Rs. 5-2-0 per 
tou and that the lay and cancelling dates 
which ara inserted solely for the protection 
of the charterers must be left open until 
-oach yoyage in turn had been duly completed. 
Even if they were not inserted in the last 
eight charser-parties the Court would have 
no difficulty in holding that the lay days 
commence within a reasonable date of the 
arriyal of the ship in the port of loading 
and the cancelling date within a reasonable 
timo thereafter. The parties indicated in the 
first charter-party what dates would be 
reasonable and adhered to the same measure 
of reasonableness in the three subsequent 
cbarter-parties which were performed. 

On the second point we agree with the 
loarnod Judge that the contract consisted 
of twelve parte and that non-performanco 
of one would not necessarily indicate an 
intention to put an end to the whole contract. 
It is clear that the 8rd defendant did not 
regard notice of cancellation in respect of 
the first charter-party as putting an end even 
to that part of the contract, but it was 
understood to mean that the chartereras would 
not load after the cancelling date in Decem- 
ber unless the steamer was held at their 
disposal until auch date in January as 
they. could load—this difference was adjusted 
and the-loading began on the 12th January. 
We do not think that in the circumstances 
the limit of the plaintiffs’ rights was eleven 
yoyages only as held by the learned Judge. 

On the third point wə have no doubt that 
Jivanji & Co. took the mortgage of the 6th 
of December with full knowledge of the 
agreement between the plaintiffs and the 


8r1 defendant of the 22nd of November. His: 


knowledge has beon deposed to by the 
plaintiffs’ manager, Clarke, and also by ihe 
8rd defendant in an affidavit of the 12th April 
1912. The 8rd defendant and Jivanji were 
occupying the game office rooms and in con- 
stant contact. Jivanjis firm was actually 
stovedoring for the 83rd defondant and 
Jivanji’s agent in Calcutta was also -the 
ship’s agent in that place. Jivanji himself 
has not been called to contradict Clarké’s 
statement. 


The fourth point of estoppal by Jadine 
rid mban. ..The | plaințift __ sais 
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against the Reais Was ni ona 
djfferent state of facts: the issue now arising 
between the plaintiff and the defeudants was 
not heard’and finally determined in that suit 
nor could it have bsen raised therein. 


' The {fth point is that raised by the plaint- 
ifa appeal against the decree of the lower 
Court which morely diracted an inquiry as 
to damages against tho 3rd defendant and 
refused the claim for an injunction. 

It was contended in the lower Court that 
the defendants Nos. 1 and 2 before acquiring 
on interest in tho steamsr had no notice of 
the plaintiff’ agreement and charter-parties, 
but no argument has been addressed to ub 
challenging the conclusion of the learned 
Judge and upon the evidence we are satisfied 
of the correctness of the finding that not- 
withstanding the aworn denials of defendant 
No. 1, the defendants Nos. 1 and 2 acquired 
their interest with expreas notice of the 
plaintiffs’ rights. Thore is some obscarity 
as to the exact relations of the 8rd defend- 
ant, Gulam Hussein, and the defendants 
Nos. l and 2 before the assignment hy A. M. 
Jivanji & Oo. of their rights under the 
mortgage and decree. According to the 
evidence in crogs-examination of -Merwanji, 
the solicitor, he was trying to free Gulam 
Hussein, his client, from the claims of Jivanji 
and another creditor and second mortgagee 
named Badridas and proposed to purchase 
the steamer from Jivanji for Gulam Hussein 
at Rs. 2,51,000 (in order to top another 
offer of Rs. 2,50,000); the difference between 
Rs. 2,15,000, the mortgageer claim, and 
Rs. 2,51,000 was to be paid by Gulam Hussein 
to Badridas as second mortgagee and Badridas 
was to take Aundses for the balance of his 
claim thus leaving the ship in the hands of 
Gulam Hussein. This proposal was eventual. 
ly rejected by Badridas’ solicitor on the 24th 
October. Merwanji’s diary shows that fron 
the llth October the date of the - consent 
decrees in Jivanji’s suit the solicitors of the 
defendants Nos. 1 and 2 were taking part in 
the negotiations for purchase. and that 
Gulam Hussein disappeared from the posi- 
tion ofan open party to them not earlier 
than the 26th October. On the 28th Darasha 
Shroff, the -4th defendant, ‘appears ~ in 
Merwanji’s, diary as his client ‘in place. of 
Gulam Hussein. - On- the 228nd-~ of 
October “tha | defendants Nos, 1 ahd 7-9 
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gave 8 oheque for Rs. 2,15,000 (the amount 
Jivanji would be aatisfied with) to Mər- 
wanji who was acting for Qulam Hussein, 
but Merwanji does not mention it in his 
diary. In his affidavit of the 7th of January 
1918 the first defendant says that the 
cheque was banded to Merwanji to enable 
the 4th defendant Shroff to complete the 
transfer from Jiwanji to himseif, but it is 
clear from Merwanji’s letter to Payne & 
Co. of the 28rd October, despite Merwanji’s 
attempted explanation that Gulam Hussein 
was then the intending purchaser. In cross- 
.oxamination the first defendant very un- 
willingly admitted that Rs. 2,15,000 repre- 
sented by the cheque had been supplied 
to him by some one olse. The money 
was returned by Merwanji on the 26th 
October. 

In an undated letter signed by the fourth 
defendant Shroff, attested by Merwanji 
and addressed to the defendants Nos. 1 and 
2, the fourth defendant declares that in the 
matter of tho purchase of the ship from 
the mortgagees he is mbrely the nominee 
and agent of the defendants Nos. 1 and 2. 
The first defendant in the affidavit incor- 
porated in his written statement says this 
letter was given to him on the 22nd of 
October. This seems unlikely having regard 
to Merwanji’s letter of the 28rd and the 
entries in his diary. It is impossible to 
extract the exact truth from the evidence 
on this part of the case which the learned 
Judge has characterised not too strongly as 
a squalid tissue of lies. We agree with 
him in his conclusion that the fact was that 
Darasha Shroff, who was admittedly tho 
mere agent and conduit pipe of the funds of 
the defendante Nos. 1 and 2, was in the 
intimate confidence of the owner of tho 
vessel and the whole transaction was doubt- 
less initiated by Gulam Hussein to get the 
ship out of the hands of Jivanji. 

Having arrived at this conclusion we will 
consider the present legal position of the 
defendants Nos. 1 and 2. Are they mort- 
gagees or are they owners? 

In taking the transfers from Jivanji, 
the Shroff was merely their agett and he 
filled the same position when he executed the 
a of oe 

v. E dnl (1) Lindley, L. 
ogee D. Bo 895 at p. 400 60 L. J. Oh. 185; 


~ 


J. said: “A sale by a personjo himeclf is 
no sale at all, and a power of sale does 
not authorize the donee of the power to 
take the property subject toit ata price 
fixed by himself, even although such price 
be the full value of the property. Such a 
transaction is not an exercise of the power 
and the interposition of a trustee, although 
it gets over the difficulty so far as form is 
concerned, does not affect the substance of 
the transaction.” 

The defendants Nos. land 2 are, there- 
fore, mortgegees and nothing more. Putting 
their rights as mortgagees at their highest, 
they can only interfere with the contracts 
for the employment of the ship if they 
prejudice the security and if no such pre- 
judice is shown, they will be restrained from 
interfering with the performance of the 
charter-parties. This resulta from the 
statutory position of mortgageea of ships: 
see Collins v. Lamport (2). The defendant 
Nos. 1 and 2 in paragraph 28 of their 
written statement submit that the agree- 
ment of the 22nd November 1911 was invalid 
against their predeceasors-in-title as de- 
preciating their security and was, therefore, 
invalid against the defendants, but no issue 
was raised nor was the learned Judge in- 
vited to deal with this point in the lower 
Court. The onus is on the mortgagees [see 
The Fanchon (3)] and they have uot dis- 
charged it. We are, therefore, of opinion 
that on this ground the plaintiffs are entitled 
to the injunction asked for against the de 
fendants Nos. 1 and 2. 


The plaintiff’ position us against the 
mortgagee» is, however, stronger than that of 
the plaintiff in Collins v. Lamport (2) where 
the mortgage was prior to the charter-party,. 
for here the mortgage to Jivanji was sub- 
sequent tothe agreement of the 22nd of 
November for the hiring of the ship by the 
plaintiff and he took with notice of it and 
the defendants Nos. 1 and 2 took their 
assignment of the mortgage with full notice 
of the plaintiffs’ rights. The learned Judge 
has very reluctantly refused an injunction 
against these defendants because he con- 
sidered that the plaintiff could stand in no 


@) (1865) 84 L. J. Ch. 196, 11 Jor. (m. a) l; II 
L. T. 497; 18 W. R. 288, 

(8) (1880) 5 P. D. 178; 50 L. J. Adm. & 42 LT 
483; 20 W. B. 330; 4 Asp. X. O. 272. 
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than or from that which he occupied in 
regard to Gulam Hussein, the owner, against 
whom (in our judgment erroneously) he 
thought he could not legally grant an in- 
junction. 

The judgment of the Lord Chancellor in 
De Mattos y. Gibson (4), by which the learned 


trying Judge was .chiefly influenced, shows 


that, while the question as against the 
owner of the ship was whether the plaintiff, 
though not entitled to specific performance, 
might not nevertheless be entitled tọ an 
injunction to restrain a breach of the contract 
contained in the charter-party, the question 
as against the mortgagee was whether 
the charterer of the vessel might not be 
entitled to the benefit of the equity which 
(the owner) Onurry might have against 
Gibson, the mortgagee, to prevent his 
committing | or compelling a breach of the 
contract. “Gibson,” he says, “as the 
mortgagee, though with full notice of. the 
charter-party, incurred no liability’ in 
respect of the oontract with the plaintiff 
(charterer), nor was he bound to do 
anything to forward ita performance,” and 
again, Gibson’s position is entirely different 
from Curry’s. He is not bound by any 
engagement to the plaintiff. It is true that 
he took his mortgage with a full know- 
Iedge of the charter, and that he must, 
therefore, abstain from any act which would 
have the immediate effect of preventing ita 
performance.” ` 


In Johnston v. Royal Mail Steam Packet 


Company (5) Willes, J., in delivoring the 
judgment of the Court, said:. “The caso 
of the mortgagees and mortgagors of the 
ship appears to be one quite of a different 
complexion (from that of mortgagees of land), 


because the mortgagees may fairly be taken, 


so long as they do not interfere and claim the 
possession, to have allowed the mortgagors 
to enter into all engagements for employ- 


‘ ment of the sort usually entered into by 


a person who has the apparent control and 
ownership of a vessel; and as they would 
unquestionably be bound (the mortgage 


(4) (1850) 4D.G. & J. 276 at pp. 295, 200; 28 L 
J. Oh. 165, 406; 5 Jur. (x. s.) 847, 555: 7 W. R. 100; 
152, 408, 514, 45 Eng. Rep. 108; 124 B. B. 250. 

na GSD BT He 3. 0, P | 33 at p. 46; L. R 8 O.P. 
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being subsequent to thé arrangement of Bep- 
tember 1857) by any creation of an interest 
under that contract prior to their mort- 
gage, so we think it is just to conclude, 
under the circumstances of this case, and 
looking tothe terms of their notice of the 
10th of August, 1858, that they were, and 
meant tobe, and assented to be actually 
bound by the arrangement made by implica- 
tion bétween the European and Australian 
Company in continuation of the contract of 
September, 1857, just as they were in respect 
to any interest created by that contract prior 
to the mortgage.” 
In the Law: Guaranies aud Trust 

Russian Bank for Foreign Trade (6) the Court: 
appears to have thought that the doctrine of 
Collins v. Lamport (2) would not necessarily 


apply where the charter-party sought to be’ - l 


invalidated by the mortgagee was made 
previously tothe mortgage. The position 
of the charterer where the mortgagee took his 
security with notice of charter-party would 
“be much stronger. That is the plaintiffs’ 
position here. 

It remains to consider whether an injunc- 
tion should also be granted against the 8rd 
defendant, Gulam Hussein. He has stated 
on solemn affirmation that he has now no 
interest in the ship. He is, however, unsern- 
pulous and unreliable. In the view we take 
of the position’ of the defendants Nos. . 
1 and 2he must be teeated for the pur- 
pose of the case as still the owner. The 
Statute Law relevant to the question ia con- 
tained in the Specific Relief Act, section 21 
of which enacts that certain classes of oom- 
tracts cannot be specifically enforced, namely, 
(b) contracts which run into minute or 
numerous details or from their nature are 
such that the Court cannot enforce specific - 
performance of their material terma, and as 
an illustration to clause (b) the instance is 
given of a charter-party whereby it is agreed 
that a ship shall proceed to Rangoon to load 
e cargo of rice and take it to London fora 
certain freight. This isa re-enactment of 
the English Law. It shows that specific 
performance cannot be decreed of the plrint- 


. iff’ charter-partissa. Section 56 deals with’ 


perpetual injunctions and clause: (f) provides 


` (6) (1905) 1 K. B. 818-74 L. J. K. B. 577; 92 L., T. 
485; 10 Com. Oas. 150; 60 Asp. H. O. ål; 2L T.L. & 
888. 
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that an injanction cannot be granted to- 
prevent the breach of a contract which would 
not be specifically enforcel. This again, 


‘peaking gonerally, is a statement of the 


Engliah Law. 

-Section 57 provides that notwithstanding 
section 56, clause (f), where a contract 
comprises at affirmative agreement to doa 
certain act, coupled witha negative agree- 
ment, express or implied, not to doa certain 
act, the circumstance that the Court is unable 
to compel specific performance of the 


affirmative agreement‘ shall not preclude it - 


from granting an injunction to perform the 
negative agreement. i 


Tt has for many years been held thatan 

agrooment> for the letting ofa ship toa 
certain charterer implies that she shall not 
during the currency ofthe charter-party, 
provided the charterer is ready to supply 
cargo, be employed for any other person or 
pur : nog De Mattos v. Gibson (4). 
. The learned Judge, however, thought that 
in the circumstances of the case the negative 
could notbe implied because each of the 
charter-parties giving tho use of the @ymeric 
to the plaintiffs containsa provision that 
“owners are to have the privilege of substitut- 
ing another steamer of the same class and 
similar sizo and position not exceeding'6,509 
tons.” This it appears tous merely qualifies 
the impliednegative by condition subsequent. 
Tf tho condition ia not fulfilled the negative, 
implied upon the authority of De Mattos v. 
Gibson(4) and many other cases, is enforceable 
by injunction under section 567 . An injune- 
tion granted in the terms of the prayer will 
not prevent the dofendants from exercising 
their option to substitute another ship for the 
Gymeric if it is convenient for them to do so in 
terms of the charter-parties. The evidence, 
however, shows that Gulam Hussein at no time 
had at his disposal another steamer similar to 
the Gymerte. 

Tt has. been argued that the illustrations 
to section 67 indicate that an injunction 
should not be granted when it ia not required 
to preserve the plaintif from the competition 


- of a rival, but we have in this case evidence 


that tho very first employment on which 
the Gymerio was sent after the transfer to 
the defendants Nos. land 2 wass voyage 
to Caloutta .to bring 8 cargo of coal.to Bom- 


‘pay for a shipping firm who are competitors 
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of the plaintiffs in the Calentta-Bombay coal 
trade. 

For the above reasons we set aside the 
decree and passa decree for an injunction 
against all the defendants in terms of the 
prayer of the plaint and the defendante must 
pay the costs throughout. 

i Decree st aside. 
Attorneys for the Appellants: Mosars. 
‘Payne & Co. 

Attorneys for the Respondents: -Messrs. 

Pestonyt, Rustomji, Kolah & Co. 


MADRAS HIGH COURT. 
Cr Revisiox Partos No. 50 or 1918. 
November 28, 1918. ; 
Present:—Mr. Justice Miller. 
MALAYA PILLAI NADAN—Portitiovns 
verstis 
VENGANAN OHETTY AND OTHER3S— 


RUSPONDENTSE. 

Provincial Small Cause Oowrts Act (1X of 1887), 
Bch. I, Art. 81—Swit against agent for value af 
goods not accounted for, whether suit for account— 
Jurisdiction of Small Cause Court. 

A suitagainstan agent for the value of goode 
received and not accounted for by him is uote mit 
for account and is ocognisable by the Court of Small 
Causes. ? 


Petition, under section 25 of Act IX of 
1887, praying the High Oonurt to revise the 
decree of the Oourt of the Subordinate Judge 
of Madura, in Small Oause Suit No. 1443 of 
1912. 

FACTS.—The respondents, who were mer- 
chants at Dindigul, sent some dried chillies to 
the petitioner at Madura to be sold by him 
as thoir agent. The petitioner did not fully 
account for the goods entrusted to him, and 
was therenpon sued for the value of the goods 
not accounted for. The defendant, while ad- 
mitting that he sold only a smaller quantity 
than was received by him, accounted for the 
difference by saying that there was a shortage 
on account of the chillies having dried up. 
The Subordinate Judge passed va decree for 
plaintiffs as prayed. The defendant applied - 
to the High Oourt in revision. i . 


“Mr. KE. Ë, Ranganatha, . Iyer, for the Peti- 


-tioner.—The suit is for-an account against an 


` 
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agent and is, therefore, not cognisable by a 
Small Oanse Court. The Subordinate Judge 
‘ought to have returned- the plaint for pre- 
sentation to the proper Court. Further tho 
defendant had proved that there was a 
shortage in weight owing tò the drying up 
of the chillies. There is no evidence conira. 
The finding of ths Subordinate Judgo is, 
therefore, perverse. ` 

Mr. M. Narayanaswamsi Iyer, for the Res- 
pondents.—The suit is one for a specific 
sum of money only, though accounts may in- 
cidentally be neceasary. 

JUDGMEHNT.—lIt is contended that this 
is a suit foran account and so not cognisable 
by a Small Oause Court. On the plaint 
the suit is not a suit for an account; but it 
has not been desided on the allegation in tho 
plaint but on admission made by the defend- 
ant in the trial. 

The defendant admitted that he received 
435 bags of chillies weighing 189 maunds 
and sold on the plaintiffs’ behalf 89 baga con- 
taining 177 mounds and alleged that the 
diminution was due to drying. Even if tho 
suit be taken to be based ona claim for the 
price of 12 maunds not remitted to the plaint- 
iffa, ib wil not bə a sait for an account. 

The claim was, therefore, cognizable by 
the Small Oause Court and on. the admission 
of the defendant that leas was sold than 
was delivered for sale, he had to show 
how he had disposed of the belance and 
the Subordinate Judge has disbelieved his 
.explanation. 

T cannot interfere under section 25 of the 
Small Canse Courts Act and I dismiss the 
petition with costs, 

Petition dismissed. 


N 


CALCUTTA HIGH COURT. 
OataiwaL Orv Sort No. 625 or 1912. 
April 17, 1918. 

Present:—Mr. Justice Fletcher. 
BAIJNATH KEDIA—P.tanerivr 
versus 
RAGHUNATH PRASAD—Darayspant.—. 

Oicu Procgdure Ovda (Act F of 1008), 0. Xr 
Interrogatoriea—Facts in isus, ‘whether can be asked 
-—P ractiog, 
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Under Order XI of the Civil Procedure Code tnter- 
rogatoriea can be administered in the same manner as 
is done in England for discovering tho facta in issue, 

Ali Kadar Byud Hossain Ali v. Gobind Dam, 17 O. 
840, hed. 

Ine suit on a Auadi the execution, consideration and 
presentment of which were denied by the defendant, 
the Court allowed the defendant to ask the plaintiff - 
on interrogatorics 

(1) in what form the consideration af thé hundi 
was d; 

(2) t> state particulars of the place where the 
defendant drew and socepted the hundi; 

(3) where and by whom the hundi was presented 
for Plies 


. O. O. Ghose, for the Plainsiff. 

X W. Gregory, for the Defendant. 

JODGMENT.—This is an application 
by the defendant for leave to adminiater 
interrogatories for the eramination of tho 
plaintiff. The suit is brought by the plaint- 
iff to recover Rs. 5,000 and interest alleged 
to be dus to him from the defendant ons 
hundi thet wns drawn and accepted by the 
defendant. The facts pleaded in the plaint 
are, first of all, the making of the hundi by 
the defendant, and the advance of Rs. 5,000 
as consideration by the plaintiff, and the 
date when the hund; fell due and the pre- 
sentation for payment. These are the facts 
on which the plaintiff relies, and the 
defendant has put in issue all these facts, and 
in addition to that he says that he has never 
at any time had any transaction with the 
plaintiff. The application is opposed by the 
plaintiff on the ground that it is nót the 
practice to direct interrogatories in the samo 
manner as is done in England, and in support 
of that proposition the decision of Mr. 
Justice Wilson and Mr. Justice Pigott, in 
the case of Ak Kadar Syud Hossain Ali v. 
Gobind Dass (1) has been ' relied “upon. 
However, it ig sufficient to observe that the 
Code of Civil Procedure, as it then stood, is not 
the same as Order XXXI of the Rules of the 
Supreme Court, whereasour Order XI relating 
to the discovery and inspection is pow the 
same as Order XXXT of the Rules of the 
Supreme Court. That may be one ground of 
distinction. The other ground is this, that the’ 
facta that the learned Judges were dealing 
with there are totally different from this 
case. What happened in that case was, that 
an application for further and better answers 
waspnade by the plaintiff, and what he wanted 
to do—s procedure which is not unfamiliar 
in England—wnas to fill up the blanks in the 


` (1) 17 0. 840, 
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pleadings by getting an admission by way 
of interrogatories from the defendant. The 
learned Judges pointed out that, in addition 
to the written pleadings, there are oral plead- 
ings made by the Advocates in the case which 
may fill in these blanks in the pleadings, 
and, therefore, the procedure of filling in those 
blanks in the pleadings, which obtains iù 
England, does not apply in India. So 
far as I can see, it is nowhere suggested 
that a perty to a suit was not entitled toa 
discovery relating to the facts directly “in 
iasue on the pleadings. As a matter of fact, 
if you once come to that conclusion all the 
rules relating to discovery by interrogatories 
would be practically useless, because if 
you cannot interrogate as regards the facta 
put directly in issue by the pleadings, I do 
not know what you can interrogate upon. 
Tt seems to me that the decision, in so far 
as itis sought to be used as an authority 
` that interrogatories cannot be administered 
for discovering the facts in issue, is no authori- 
ty at all. 


Now, the interrogatories that the defend- 
ant wishes to administer for the examina- 
tion of the plaintiff sre as follows: First 
of all he alleges in his written statement 
that he had no transaction with plaintiff. 
The plaintiff has not said that he had, and 
that seems not to be a fact in issue between 
the parties, although, of course, it may, when 
‘the case comes on for trial, be a matter that 
renders the fact of the particular transaction 
sued upon either probahle or improbable. It 
seems tome that that interrogatory cannot 
be allowed. The second interrrogatory asks 
the plaintiff to state on oathin what form 
-the consideration. of the hundi was paid. 
‘That obviously is a fact in issue. The 
defendant has denied that he “had over 
received any consideration at all, or that 
he has executed the note. The ‘third in- 
‘terrogatory is also, in my opinion, relevant, 
and it ought to_be allowed, because he asks 
the plaintiff to state on oath particulars of 
‘the place where the defendant drew and 
“accepted the hundi.- That, of course, is a 
material portion of the canse of action in order 
to enable this Court, to see if it has jurisdiotion 
‘to try this caso. That interrogatory ought to 
be allowed. The last portion of that in- 
' terrogatory asks the plaintiff to state on cath 
‘ where and by whom the Aundi was presented 
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for payment; although, so far as I cansee, 
it was not necessary that the hundi should 
have been presented for payment, still the 
plaintiff has set out the presenting for pay- 
ment as a fact upon which he relies, and the 
defendant has put that fact in issue and, 
therefore, he is entitled to have statements 
on oath as to where and by whom the Anundi 
was presented for payment. The other inter- 
rogatory is disallowed. The plaintiff must 
answer interrogatories 2 and 8 on oath with- 
in 14 days. Oosta of this application to ba 
costa in the suit- -certificate for Counsel. 
Application allowed. 

Attorney for the Plaintiff, Mr. D. P. 
Khaitan. 

Attorney for the Defendant, Mr. Rose. 


MADRAS HIGH COURT. . 
APPHAL agatnet Ognan No. 244 or 1911. 
January 30, 1914. - 
Present:—-Mr. Justico Sankaran Nair and 
Mr. Justice Ayling. 
T. P. KOTHANDAPANI TORS 
SrA 


KUPPUSAMI NAIKER AND OTHWRB—- 
RaesPoNDRATS 

Oivil Procedu:e Code (Act F of 1908),0. XXL, r. 16—. 
Decres—Tranaferes from transferee of a decree——A pplioa- 
tion jor saccution—Judgment-debtor’s opposition—No 
inguiry as to legality of trarsfer—Refusal to recognise 
transfer, 1f valid. 

Where an application by a transferee of e decree 
from a person who was himself a transferee 
thereof was opposed by the judgment-debtor an 
the d that the transfer was sire i snd 
the Oourt without inquiring into the validity of 
transfer and the competency of tho imunafervo io to 
execute the decree refused recognise the 


trausfer: 

Held, that the order was {legal and must be set 
aside. 

Appeal agwinst the order of the Sub- 
ordinate Judge of Negapatam, dated the 7th 
Jaly 1911, in Execution Petition No. 88 of 


-1911, in Original Suit No. 40 of 1903. 
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FAOTS.—One K, lst respondent, obtained a 
tranafer of a decree against the 4th respondent 
from the original decree-holders and assigned 
it again to the appellant. The latter applied 
under Order XXI, rule 16 of the Oivil Pro- 
cedure Code, for execution of the decrees. 
The judgment-debtor (4th respondent) op- 
posed the application on the ground that the 
decree itself was frandulent, 
certain claims against K which he was en- 
titled to set-off, that he had in fast filed 
a suit therefor, that the assignment had 
been obtained by the appellant, the son-in- 
law of K, with notice of the said claim and 
that, therefore, the assignment should not be 
recognized. The Subordinate Judge, without 
deciding any of these questions, refused to re- 
cognise the transfer. The second transferee 
then appealed to the High Court. 

Mr. S. Srinivasa Iyengar, for the Appellant. 
—The Subordinate Judge erred in not making 
an inquiry before refusing to recognise the 
assignment. Under Order XXI, rule-16, 
the Court had no discretion to refuse to 
recognise an assignment if it was sae 
The omission in Order XXI, rule 16, 
the words ‘if that Court thinks fit? in seo- 
tion 232 of the old Oode was significant. 

Mr. G. S. Ramachandra Asyer, for the Res- 
pondent.—Ever underthe new Oode Oourta 
have a discretion and can refuse to recog- 
nise an assignment. In rule 16 of | Order 
XXI, ‘may’ is used, as contrasted with “shall” 
in rule 17. Under the Code of 1882 “docree- 
holder’ included a ‘transferee’, The new 
Code, however, defines a ‘decree-holder’ 
as any person in whose favour a decree 
has been passed.’ Order XXI, rule 16, makes 
provision for the transferee from the decrees- 
holder himself. The transferee from a trans- 
feree of a decree is left unprovided for and 
has, therefore, no locws standi to apply under 
the new Code. 


JUDGMENT.—The appellant claims to 
execute the decree which, he says, has been 
transferred to him by a person who is 
himself an assignee of the original decree- 
holders. The 4th respondent, who is the 
judgment-debtor, contends that tho decree 
itaolf is fraudulent, that the transferor of 
the present applicant is bound to pay him 
a certain sum of money which he is entitled 
to set-off against the decree debt and the 
applicant whotis the son-in-law of the trans- 
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feror took the assignment with notice of his 
claim and that he had already instituted a 
suit against’ the transferor. 

The lower Court, without deciding any of 
the questions in issue between the parties, 
held that the assignment should not be re- 
cognised as it was made after notice of the 
suit by the 4th respondent. We think this 
order is not right. We are of opinion that 
the Subordinate Judge sheuld decide whether 
the transfer is valid and the petitioner is en- 
titled to execute the decree. 

We, therefore, set aside the order of the 
Subordinate Judge, and direct him to reatore 
the petition to his file and dispose of it 
according to law. Costs will abide the rosult. 

Appeal allowed. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Frest Appuat No. 409 ow 1914. 
February 4, 1914. 
Present:—Sir G. W. SHAW, Kt., J. O. 
NGA COHOK-— APPRLLANT 


7 DEToUs 
MI PWA ON—Raspompant. 

Provincial Insolvency Act (LIT of 1907), s. 43—Trane- 
fer—Fraudulent concealment of proparty—Omuission to 
imeri in schedule amounts to concealment. 

Where an insolvent, in the schedulo of p 
attached to his application under section 11 the 
Provincial Jae Act, made no mention of the 


property in queation: 

Hold, that in omitting to menan it he piconamarerd 
or yvexatiosuly concealed property within 
the meaning of “aecklan 48 (2) ot of the Act. 

The word ‘transfer’ in section 48 of the Provincial 
Insolvency Act means what a transfer is defined 
to be in Tranafer of Property Act, eg, a sale, a 
mortgage, ar a gift. 

Mr Mittter, for the Appellant. 

Mr. R. K. Banerjes, for the Reapondent, _ 

JUDGMENT.—This is an appeal against 
an order under section 48 (2), Provincial 
Insolvency Act, sentencing appellant to two 
months” simple imprisonment on the ground 


_of having “transferred” fraudulently certain 


property which was in his possession at the 
time he was arrested before he applied to be 
declared an insolyent. The only witness 
he had who was able to give any evidence 
about the property in question was his 


- together. 
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sister-in-law, and from her statements I 
think it is clear that the appellant had 
an interest in the property, or, as ihe 
learned Judge of the District Court said, 
it was his in part. She ssid that she 
and her mother and her sister, the appel- 
lant’a wife, and” appellant . carried on 
business together. .They lived and worked 
She had her stall inthe Zegyo 
and her sister outside, and they shared 
profits. Sometimes they sold goods in 
Mandalay, and sometimes they went about 
to other” 
goods in question were being taken by 
appellant to his mother-in-law who was 
at Sinbyugyun, and they wero to be sold 
atany festivals there might be. Appellant 
/ was to help to sell these things, and he would 
share the profits. 

I do not understand the learned Judge’s 
use of the word “transfer”, There was 
no transfer of the property. Appellant 
with his brother wan taking the goods to 
Sinbyugyun on the steamer when ho was 

arrested, and he made them over, to his 
brother to take to their destination when 
he had to leave the steamer at Myingyan 
with the Bailiffs peon. A transfer means 
what a transfer- ig-dofined to be in tho 
Transfer of Property Act, e, g., n salo, a mart- 
page, or a gift. - 
" But the appellant, in the schedule of 
property attached to hia application under 
section 11 of the Provincial Tnsolvancy 
Act, made no mention of the property in 
question, and I think it must be inferred 
that in omitling to mention it he fraudu- 
lently or vexatiously concealed the proparty 
within the meaning of section 43 (2) (b). 
He did not make any attempt to conceal 
the property at the time of his arrest, 
(compare the peon’s: statement that first 
he said: “What am I to do with the goods”), 
and at his examination on the 13th of 
June in cross-examination, he admitted that 
he was taking the goods to his parenta-in" 
law ot Sinbyugyun and that he was going 
to rell them. But he represented that they 
belonged to his sister-in-law or his parents- 
in-law and that he had no interest in them, 
_ which, as I have found, was not true. 


It has-beén urged on appellant’s behalf 
that, haying | ‘parted with the property before 


the presentation of his petition he was 
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under no obligation to mention it in his 
schedule, that property transferred before 
petition is dealt with under section 36, and 
that section 43 (2) does not contemplate 
transfers, concealmenis, etc., mado before 
presentation of petition. But, as I. havo 
said already, there was no transfer and the 
concealment was made at and after the pre- 
sentation of the petition. f | 

Exception has also been taken to the 
procedure | of the District Court fn 
ma ing it 4 mle” in all cases to 
give oreditors an opportunity of. showing 


bad faith, etc., in view of the -Lower 
Burma decision in Tun .Ya v. Nubbaya 
Pillay (1). It has been asserted. that. this 


Lower Burma ruling conflicts with Ms Bu v, 
Nga Po Baung (2), but I do not think it does. 
It appears rather to supplement the last- 
mentioned decision. No attempt has been 
made.to show that it is incorrect, and in 
my opinion it is consistent with the pro- 
visions of tho Act. It follows, therefore, 
that the procedure of the District Oourt 
cannot be justly objected to. 

The concealment of property by a debtor 
applying for œ declaration of insolvency ia 
a serious matter, and the sentence of two 
months’ simple imprisonment cannot be 
regarded as oxceasive. 

The appeal is dismissed with costs. Coats 
two gold mohure. 


Appeal dismissed. 
R 18 Tod. Cas. 500, 6 L. B. B. 146; 5 Bur. L. T. 277, 
(2) 11 Ind, Oas. 748; U. B. R. (1911) L 84. 


OALCUTTA HIGH COURT. 
Oxtatwat Cryin Sum No. 914 or 1911. 
May 22, 1913. 

Present:—Mr. Justice Fletcher. 

K. B. DOTT—Prainrirr—A pesLiaNt 

veru? - 
SHAMAL DHONE DOTT—Dorayvsyr— 
RESPONDENT 

Reosiver—Suit by subssquaat Rocsicar against former 
Receiver, maintainability of. 

Bubsequent Receivers cannot maintain a suit against 
former reoccivers to Recover funds which they 
allege ought to have been realized ang soccounted tor 
by the formor Roceivers, 
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X. B. pes SHAMAL DHONA DUTT. 
' Mr. B. E -Lahiri for the Plaintiffs. 


Mossrs. Jackson, St. John Stephen, B.O. 
Mitter, and Sircar, for the Defendante. 


JUDQMENT.—This is a suit brought by 
Mr. K. B. Dutt and Mr. P. N. Obaudhuri, 
the present Receivers appointed in suit No. 
427 of 1907, which is suit for the adminis- 
tration of the estate of one Gopal Lall Seal 
(decaased). Tho two defendants are Shamal 
Dhone Datt and Norendra Lal Dey, who 
wera former Receivers appointed in the 
same suit. ; 


The present guit i8 onus of a very novel 
character, It is’ a suit by the present 
Reosivers to recover from the former 
Receivers an item which they say ought to 
appear in the arcounts of the former 
Reosivers, which have not yet been passed 
and allowed by the Oonrt. One would have 
to search in*yain to find a suit of a similar 
nature to the present. 


Now, what happened is this. The Testator, 
Gopal Lall Seal, wasa mau of wealth, and 
he died leaving two widows, and also there 
was a document propounded which was said 
to be the last Will and Testament of Gopal 
Lall Seal, and litigation was instituted for 
the purpose of propounding that Will. Mr. 
Robert Belchambers, who was then the 
Registrar of this Oourt, was appointed 
Administtator pendente lite. That puit 
eventually together with the administration 
suit was compromised and the two defendants, 
by an orler dited 23th January, 1993, 
were apointed Receivers of the estate of 
Gopal Lall Baal. Mr. Balohambars, as 
Administrator psndenie lite, had incurred very 
heavy obligations to the Bank of Bangal in 
reapect of tha estate, and it, therefore, became 
necessary to provide for the payment of the 
debts that were due by Mr. Belchambers to 
the Bank of Bengal, and ultimately by an 
order of the Court, date] 8th July, 1908, 
which was mula on the application and by 
tho consent of all parties, it was ordered 
that the Reosivers should bo at liberty to 
reiso a loan of a sum not exceeding six 
lacs carrying interest at a rate not exceeding 
7 per cent. per annum, re-payable in three 

years from the date of the mortgages upon 
security ofsa suffisient portion of the eatate- 
The arder “han aaa that the: : Rooeivers 


ve 
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do ont of the said sum which was to be 
raised by them as aforesaid pay the balance 
of the debt due to the Bank of Bengal with 
interest thereon upon to the date of payment 
and do also pay the costs, charges and 
expenses of all parties of and incidental to 
such loan or mortgage; and also that the 
Receivers be at liberty to pay brokerage at 
the rate of one per cent. on the amount of 
the said loan. 


It isnot necessary to go through all ths 
subsequent transactions. It is sufficient to 
say this that a broker called Sophianopoulos 
got the business in hand; he approached 
Messrs. Sanderson & Oo.: and Monars. 
Sanderson & Oo. through their clients, 
Messrs. Andrew Yule & Oo., undertook to 
find the money which the Receivers were 
authorized, to raise under the terms of the 
order of the 8th July 1908. The matter was 
completed, the one percent. brokerage was 
paid to Sophianoponlos, and the other 
charges of the mortguge were properly paid. 
But out of the mortgage consideration 
Messrs. Sanderson & Oo., acting on behalf 
of Andrew Yule & Co., retained a sum of 
Rs. 6,000, which they said was their con- 
sideration for undertaking to raise the 
money on the mortgage. At one time the 
previous Receivers disputed that amount, 
However, the matter stands in this way: 
that Messrs. Sanderson & Oo. kept back 
Rs. 6,000 and itis that sum, which was kept 
back by Sandsrson & Co., which the present 
Receivers seek to recover from the old Re- 
ceivers. Why a suit was not brought 
against Sanderson & Oo. or Andrew Yule 
& Oo, whoever had actually got this 
Rs. 6 009 i in their coffers (if it is raroverable), 
T Genniot understand. It is quite true that 
if the Raceivers by their wilful act and 
default permitted Messrs. Sanderson & Co. 
or Andrew Yule & Co. to retain this sum, 
they are jointly responsible as well as 
Messrs. Sanderson & Oo. and Andrew Yule 
& Oo. _Nobody can doubt that where there 
are solvent parties who had actually got the 
money in their coffera, that in the first in- 
stance the Receivers ought to have proceeded 
(if they had any right to sua) against 
Sanderson .&. Oo.. or Andrew Yule & Oo. I 
very much. doubt whether tha learned Judge 
appreciated, . when he .gave Jéave to. ‘this suit 
-heing instituted SS former Recaivars 


(anata. 
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that this money wasin fact never in the 
hands of the Receivers at all, but was 
retained by Messrs. Sanderson & Co. under 
a claim of right. That being s3, the pre- 
sent Receivers have brought one suit against 
the old Receivers. 

First of all, it seems to me that this suit 
does not lie. There was no allegation in 
this caso at all that the money could have 
been got on easier terms. The plaintiffs 
nowhere have stated in their plaint that the 
money could have been . obtained on terms 
doss onerous than those placed upon the 
defendants by Messrs. Sanderson & Co. and 
-Mesars. Andrew Yule & Co. It is quite true 
that the defendants in the first instance did 
object to Mesars. Sanderson & Co. retaining 
this sam of Ra. 6,000, but Sanderson & Co. 
insisted on their right to retain this money 
‘and it was not suggested that the money 
could have been obtained on terms other 
than those contained in the order 
which was actually carried into effect. 
And, moreover, the order authorised the 
Receivers to pay the costs, charges and 
expenses of all parties of and incidental to 
such loan or mortgage. It is quite true that 
-if the Receivers had paid these costs, charges 
“and expenses as being incidental to the loan 
or mortgage, the onus of justifying the 
costs, charges and expensea would fall upon 
the defendants. It is quite obvious that in 
this case there is not an allegation anywhere 
in the plaint that the present plaintiffs or 
the estate had suffered any damage by the 
retention of this money by Sanderson & Co. 
But in so far as the suit is to recover 


damages, you have to plead the damage. . In. 


so far asthe gsuit-is a suit for money had 
and received, it does not seem to me that it 
is money had and received to the use of the 
plaintiffs, but money had and received by 
the defendants (if they are to be charged 
with this money) and being actually in their 
hands as officers of the Court.” I am not 
aware that subsequent Receivers can maintain 
a suit against the former Receivers to recover 
funds which they ‘allege ought to have been 
in their hands and which ought to form items 
in the account which the Receivers lodged in 
Court. Itmay be, as Mr. Lahiri said, that 
“in some cases this Court does nop deal with 
these matters on & question of account, but 
leaves them to be dealt with in a ‘subsequent 


and regular suit. But what is clear is that - 


ip uo case, that opn be found in the reports, 
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has & suit ever been maintained by a sub- 
sequent Receiver against a former Receiver. 
If any such suit has in fact been maintained 
it has been maintained by the persons who 
were entitled to the estate. It is obvious 
that no such suit as this has ever been 
maintained in the absence of the owners of 
the estate, and I must confess myself that I 
feel considerable doubt as to whether, when 
the accounts of the Receivers have not been 
passed, you can pick ont an item which 
ought to appear in the account and bring-a 
regular suit for it. It seems to me that the 
practice that has always obtained in England 
is much more convenient, namely, that for 
money that the Receiver actually has in his 
hands or ought to have in his hands as an 
officer of the Court, he onght to be dealt with 
summarily by being directed to pay it into 
Court or to be attached in default of his 
doing so, In my opinion, no such suit as 
this haa ever been brought before the Court. 
The diligence of the various Counsel that 
have been engaged in this case, has not been 
able to find any suit similar to the present. 
Of course it does not necessarily suggest that 
no such suit can be brought, but it does 
seem to suggest that of the very large 
number of cases with reference to Receivers 
which come before the various Courts, 
nobody up to the present has ever thought 
that the subsequent Receiver could sue the 
old Receiver for a ‘breach of duty that he 
committed as an officer of the Court, because 
that is really what the allegation in this case 
comes to that in breach- of their duty as 
officers of the Court the two defendants failed 
to recover from Sanderson & Co. this sum of 
Ra. 6,000. To my mind, it is quite im- 
possible that two subsequent officers of the 
Court could sue two former officers of the 
-Court for breach of duty committed by them 
when the plaintiffs were officers of the Court, 
and when defendants were discharged from 
acting as such. In my opinion, whatever the 
rights may be, whether to proceed by regular 
suit or -by motion’ for attachment, those 
rights are not vested in the present plaintiffs. 
I cannot help thinking that a case like this 
where Mesars. Sanderson & Co. on behalf of 
their cliente, Andrew Yule & Co., have 
retained this sum of Rs. 6,000 (which 
nobody can suggest that they are not ina 
position to refund ifthey ara required to do 
so) onght: never to have been: launched 
against the present, defendants. The matter 
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could have® ben litigated, if the plaintiffs 
-haed any rights, against Sanderson & Oo or 
Andrew Yule & Co. Whatever the rights 
ofthe present Receivers may be, they ought 
never to have brought a suit of this nature, 
when it is not suggested that the defendants 
had even one penny of this money in their 
own pockets, and when this money all along 
remained in the coffers of Sanderson & Co. 
-or Andrew Yule & Co. and who, if anybody, 
is liable to refund the same. 

.In my opinion, the present Receivers are 
not in a position to institute the present suit. 
Asa matter of fact if the money is due and 
the matter is litigated between the present 
Receivers (plaintiffs) and the defendants, not- 
withstanding the litigation it can be open to 
the parties entitled to the estate to litigate 
the whole matter all over again, because the 
present plaintiffs have got no estate or 
interest in the property of Gopal Lall Seal. 
They are mere Receivers and if this suit is 
tried out, there is nothing to prevent the 
beneficiaries interested from haying the 
matter dealt with over again. 

In my opinion, a suit of the present nature 
does not lie. The'‘plaint discloses no cause 
of action and the present suit, therefore, fails 
and must be dismissed with costa on scale 


No. 2. 
Susi dismissed. 
Attorney for the Plaintiffs: Mr. H. N. Dutt. 
Attorney for the Defendant Shamal Dhone 
Dutt: Mr. Poresh Ohandra Ghose. 
Attorneys for the Defendant Norendra Lal 
Dey: Mr. G. 0. Ohunder & Oo. 
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Present:—Mr. Justice Sadasiva Aiyar snd 
Mr. Justice Spencer. 
AYYAKUTTII MANKONDAN-—Pramwtivr— 
APPELLANT 
DOTEUS 
PERIASAMI KOUNDAN AND otumes— 


DAFASDANTS— RESPONDENTE. 
Rogistratfon Act (IIT of 1877), # 17, eh. (h), s. 48 
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—U snemorundum of parhtion, admisabtlity 
of —Iamutation det (IX of 1008), Soh. I, Art. 11 —Oivil 
Procedure Oode (Act V of 1908), O. XXT, rr. 99, 108 
—Ciril Procedure Codes (Act XIV of 1682), as. 318, 
810, B35, affect of ordo) wader—Symbolcal possesion 
_againat ‘third parties no dus possession —Confirming 
judgment, effect of 

Article 11 of tho Limitation Act and Order XXI, 
rule 108 of the Civil Procedure Code do not bar the 
‘setting up of a plea of division when only symbolical 
posgoasion was delivered, and such order cannot 
amount to a dispossession as against third parties. 

Kishori Lal Gonoamu v. Lala Shib Lal, 10. W.N. 848, 
Lbrahim Mullick y. Ranjadw Rakshit, 80 O. 710, 
Brajabala Den v. Gurudas Mundie, 383 O. 487,30. L. J. 
203, Fidays Shikdar v. Ooxæooddesn, 7 W. R. 87, Ohi- 
dambara Patter v. Ramasam: Patter, 27 M. 67; 
18 3L L. J 467 (F. B.) and Kocherlakota Venkata- 
kristna Row v. Vadrevw Venkappa, 27- M. 282 ab 
p. 270, considered. 

Per Spencer, J.—Where a document purporie mere 
to bea memorandum and is imporfect asa deed, it 
doss not require to be registered though it recites 
the partition and shares between the joint owners 
and is receivable in evidence, and in any view it is 
edoussible to prove a divided status. 

Where an order in execution is not final but refers 
the par party concerned to a suit for recovery of actual 

on, auoh order, thongh it grants him sym- 
kerang possession, must be taken to be unfavourable 
to him. 

Alwoor Ipengdr v. Zellsveger, 9 WM. L, J. 176, followed. 

Per Sadasiva Ayyar, J —Where a document declares 
-that the parties thereto have no longer & joint interest 
as oertain immoveable properties with rights 
of survivorship, it requirea to be registered and, H not 
registered, is not receivable in evidence oven for 
proving @ divided status. 

Subramania Aryar v. Saris Awwal, 3 Ind on B21; 
+M. L T. 854 19 M. L, J. 228, dissented fro: 

Bubboyya v. Maddulstiah, 17 WL L. J. 469, B) X. L. T. ` 
187, Lakshmamma v. Kameswata, 19 M. 281 and 


U Nath Bane ses v. Umssh Ohandra Bansrjes, 
6 Ind. Osa. 846; 15 O. W. N. 375; 13 O. L. J. 25, 
followed. 


Where an executing Court granta symbalical pos 
~wopsion after holding 4 an inquiry its order cannot be 
treated as @ refusal to en order. 

Alsoar Iyengar v. er, 9 M. L J 176, dis- 


tinguished. 

Second sppeal against the decree of the 
District Court of Madura in Appeal Suit No. 
-889 of 1910, preferred against that of 
the District Munsif of Dindigul, in Original 
Suit No. 548 of 1908. 

FAOTS.—The plaintiff sued for recovery of 
lands and mesne profits as vendee from a 
Court auction-purchaser who had purchased 
one-third share of his judgment-deltor 
inthe joint family properties, consisting of 
items 1 to 4, and the whole of item 5 
which was his self-acquisttion and had been 
mortgaged. The Oourt auction-purchaser ap- 
plied for the. delivery of the properties in exe- 
oution a the decree obtained by him, but was 
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obstructed by the defendants. He then applied 
for the removal of the obstruction. The 
Court held that he was entitled only to 
symbolical possession and directed such 
possession to be given to him in respect of 
the suit properties. Subseqently he sold the 
‘properties to the plaintiff. Hence the suit 
by the plaintiff to enforce his claim to the 
suit five items of properties and recover them. 
The defendants denied that items 1 to 4 
were joint family properties and that item 
b was the self-acquisition of the plaintiff's 
-veudor’s judgment-debtor; and contended that 
‘the order passed on the plaintiff's vendor’s 
petition complaining of obstruction referred 
him to a regular suit and that the present 
“suit not having been brought within a year 
of the said order, was time-barred and that 
the suit properties belouged to them, having 
fallen to their share in the family parti- 
tion. 

The trst Oourt held that “the division 
relied upon by the defendants was not 
made out; that the plaintiffs suit was in 
effect to enforce the order passed in fayour 
‘of his vendor, the Court suction-purchaser, 
and not to set il aside; and that consequently 
the plaintiff's suit wes not barred by limita- 
tion. In the result it gave a decree to the 

: plaintiff. 
‘ In the course of the trial babies the first 
Court the defendanta sought to produce a 
book which was not mentioned in their list 
of documents. The Court treated it as 
creating a severance of joint interests and 
declined to receive it in aana A on kiwe 
ground, among others, that it 
be registered under section 17 ips eters (h) 
of the Indian Registration Act. 

On appeal by the defendants the District 
Oourt held that the document which the 
first Court declined to receive in evidence 
was only & memorandum which contained 
an admission of partition and as such did 
not require registration, and directed the first 
Oourt to receive it in evidence, subject to 
formal proof, and to submit revised findings 
on all the material issues. The first Court 
then admitted the said document in evidence 
as Exhibit VIII and submitted revised 
finding after taking some additional evidence. 
When the case again came on for hearing 
before the District Oourt, objection was 
taken on the ground that the first order 
calling ' for revised findings wea illegal, but 
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the Court held the objection to bg immaterial, 
as it thought that an independent considera- 
tion of the evidence was necessary. The 
District Court accepted the revised findings 
which found in fayour of the defendants on 
the question of division, and reversing the 
decree of the first Court dismissed the 
plaintiffs suit. Thereupon the plaintiff 
preferred this second appeal. 

Mr. V.O. Seshacharri, for the Appellant.— 
The order calling for revised findings was 
illegal as it fettered the discretion of the first 
Court. Exhibit VIII created, or at any 
rate declared, a severance of joint interest in 
property of the admitted value of more than 
Rs. 100 and was not receivable in evi- 
dence not being registered, and would in any 
view affect the right of survivorship and 
extinguish joint rights, and it could not be 
argued that it could be evidence of a divided 
status. The decision of Subramanta Atyar v. 
Savitri Ammal (1) was erroneous, and the 
case was governed by the rulings of Subbayya 
v. Madduletiah (2), Lakshmamma v. Kames- 
wara (8) and Upendra Nath Banerjee v. 
Umesh Ohandra Banerjes (4). The question 
of division having been decided against the 


. defendants by the previous order in execution 


proceedings, as evidenced by Exhibit B, the 
defendants were concluded by the same aa 
they had not brought a regular suit to s&t 
aside that order within a year; and though 
that point had not been expressly raised’ in 
the firat Court he was entitled to raise it as 
it was & pure question of law. An order 
for symbolical possession would amount to 
deprivation of the right of the person against 
whom it was passed; ‘and in the case of in- 
tangible property, that was the only order 
that could be passed, and in any event when 
symbolical possession was delivered with the 
knowledge of the person in actual possession 
it would amount to an ouster in law, and 
the case was governed by the decision of 


Mr. T. V. Mithukrishna Iyer, for the Respon- 
dents.—Exhibit VIII did not create or 
declare any interest in apecific immoveable 

18 M. 281. 


1 

2 

8 

A) 6 Ind. Ons. 346 15 0. W. N. #8 120.6. 0. 
25. 
(5) 27 M. 262 at p. 270.. e 


B Ind, Oas. 821; 19 M. L eee, L. T 854 
17 K. L. J. 400, 8 H. L. T. 187. 
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` property. It was only a memorandum and 
did not require to be registered. Though it 
might not be receivable in evidence as 
affecting rights to immoveable properties still 
for the collateral purpose of establishing a 
divided status, it was admissible in evidence. 
The present case is exactly on all fours with 
the case in Subramanta Aiyar v. Savitri 
Ammal (1). In Exhibit B the Oonurt only 
granted symbolical possession. Whatever 
the effect of symbolical possesaion as against 
the. judgmeht-debtor might be as regards 
the third parties, it could in no case amount 
to dispoasession or ouster. There was conse- 
quently no order against his clienta which 
they were bonnd to set aside. The case was 
governed by the decisions of Fidaye Shtkdar y 
Oozseooddeen (6), Kishori Lal Goswami v. Lala 
Shab Lal (7) and Ibrahim Mullick v. Ramjadu 
Rakshit (8). The Oourt virtually declined 
to pass any order under Exhibit B and refer- 
red the Court auction-purchaser to a suit, 
without finally deciding the question of 
partition, and the case was governed by the 
ruling in Alwar Iyengar v. Zelleveger: (9). 


JUDGMENT. i > 


Srzyorr, J.—The appellant, who was the 
plaintiff in the fir Court, is the purchaser 
from one Kuppana Nadan of his interests 
in the suit property which he had obtained 
by purchase in Court auction in etecution 
of bis decree in Original Suit No.‘ 817 of. 
1908 on the file of the District Munsif’s Court, 
Dindigul. That suit was brought against 
one member of an undivided family for his 
one-third share in four items and for one 
item of self-acquisition; the firat and the 
third respondenta in the second appeal are 
brothers of the defendant's father in that 
suit, The plaintiff in that guit, having pur- 
chased these items in Oourt anction on the 
9th September 1905, applied for delivery of 
possession of the same and was referred to 
a regular suit by an order of the District 
Munsif of Dindignl on the 7th September 
1906. He sold his rights to the present 
plaintiff on the 11th December 1907. This 
suit was bronght on the 12th October 1908 
for possession of the plaintiffs one-third 
share in four itema after partition and for 
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the whole of the fifth item, those being the 
properties which were purchased by Kup- 


‘pena Nadan in Court auction subject to 


the hypothecation rights of one Subban 
Chetty. The present appellant having 
obtained a decree in the Court of first in- 
stance, additional evidence was admitted by 
an order of the Appellate Court with the 
result that the appeal was allowed and the 
suit was dismissed. 

The first objection taken here is that the 
lower Appellate Court should not have called 
for a report from the District Munsif on 
the additional evidence recorded by him. 
We feel satisfied that the District Judge 
who disposed of the appeal did not allow 
his mind to be prejudiced by the act of 
his predeceasor or by the finding recorded by 


the District Mumsif in consequence of the 
order. He observes in paragraph 3 of his 
judgment : “Objection has been taken that 


a revised finding is not authorised by the 
Procedure Code in such cages. Aa far as I 
am concerned, the point is not material as 
an independent consideration of the evidence 


‘is in any case necessary.” 


The next point’ that has been argued 
is that Exhibit VILL being an unregistered 
document should not have been admitted in 
evidence. The question is whether this 
document is an instrument operating or pur- 
porting fo create, declare, assign, limit or 
extinguish any right, title ‘or interest to or 
in immovsable property within the meaning 


of section 17 of the Indian Registration 


Act. A reference to Exhibit VIII shows 
that it ia composed, first, of lists af proper- 
perties which were in possession of the 
different members of the undivided family 
before division and thus were available for 
division. At the end all the properties are 
clubbed together and the total value is stated 
as well as the valne of each share. Then a 
note follows.: “In the presence of the wit- 
nesses named hereunder we divided.” ` Below 
this all the three members of the family have 
signed, and tHe signatures of the witnesses 
follow beneath. It appears to be a record . 


: or memorandum of the property subjected to 


a division that, according to the oral evidence, 
took place on the date .on which it was 
written. But it can hardly be said + create 
or declarè any right over any specific immove- 
able property, or to declare any one’s 
separate title in a divided portion of mrhich 


~ 
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was previously undivided, as the immoveable 
_ property which fell to the share of particular 
membars is not described. There is nothing 
in this document from which we can gather 
what was the separate share of any member 
who took part in the partition, In fact, it 
is imperfect as a deed and one which, if 
presented for registration, would, I think, 
have been rejected for vagueness. It is, 
moreover, in evidence , that the parties 
contemplated executing a regular partition- 
deed, but that no such document was 
executed, 

A number of authorities have been quoted 
in which thg liability to registration or to 
stamp duty of documents which might be 
construed 23 partition-deeds, has been 
decided. These decisions afford but little 
guidance to us for deciding this case, as each 
document must be adjudicated with reference 
_ to its contents. I think that Exhibit VOI 
did not require registration. The respond- 
ents also rely on the decision in Subramania 
` Atyar v. Santtri Ammal (1), as showing that 
“tho document was admissible for proving the 

divided shares of the family and assert that 
this is the only use that the Judge has made 
of it. There can be no doubt that a docu- 
ment which merely declares the divided 
status of a family, would-not require regis- 
tration. In this view also the objection to 
the want of registration of Exhibit VIII 
appears to be unsustainable. 

The third ground of appeal taken in the 
arguments before us is that the question as 
regards division became final by the order in 
execution proceedings passed by the District 
Munsif of Dindigul on the 7th September 
1906, which was not appealed against within 
one year. This point was not taken in the 
plaint, and after hearing the arguments 
addressed to us in support of it I do not think 
that it can be sustained. 


Article 11 of the Limitation Act and Order 
XXI, rule 108 of the Oivil Procedure Code, 
do not bar the respondents from setting up 
the plea of division in the suit. A perusal 
of the District Munsif’s order (Exhibit B) 
shows that he did not finally decide the 
question of partition, or in fact form any 
decided opinion as to the respective claims of 
the parties to the properties sought to be put 
in the poasession of the decree-holder and 
auotion-purchaser. The District Munsif 
merely observed that under the circumstances 
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he wes not prepared to hofd that the 
counter-petitionars who are now the respond- 
ents (respondents Nos. 1 and 3) had 
established that there was a completed and 
valid partition as alleged by them. The 
proceedings are described in the order as 
being summary, the evidence was not ĉon- 
sidered in detail, and allusion is made to thé 
necessity of filing a regular suit for partition 
before the decree-holder, Kuppana Nadan, 
was entitled to ask for actual possession. 
The order was in its result unfavourable to 
him to the extent that he was not allowed 
possession under section 818 of 

the old Code of Civil Procedure, but it was | 
not altogether unfavourable to the respond- 
ents. The case is, therefore, similar to that 
of Alwar Iyenger v. Zelleveger (9). 

In the result I consider that the second 
appeal should be dismissed with costa. 

Sapastva Aryan, J.—During the arguments 
my mind was not quite settled’ on the 
question whether the document Wrhibit 
VIL is or is not “an instrument operating or 
purporting to areate, declare, assign, limit, 
or extinguish any interest to or in immoveable 
property.” As I interpret the document, 
it clearly declares that as-regnrds certain 
immoveable properties, the parties to the 
document have no longer a joint interest 
therein with rights of surviyorship. Ita 
clear result according to its terms seems to 
be that no portion of the lands mentioned in 


‘it is thereafter jointly owned by all the 


parties to it. No doubt, it does not state 
which particular land was thereafter to be 
enjoyed separately by which particular 
co-parcener, or whether the entire land was 
taken by ‘one or -more co-parceners alone - 
separately or in separate rights or as tenanta- 
in-common, but it does extinguish ‘the joint 
rights in immoyeable property which formerly 
existed. Iam. therefore, inclined to hold that 
Exhibit VIL requires registration. 
Next, it is contended by respondent relyi 

on Subramania Atyar v. Savttrs Ammal (1 
thatevenif the document required registra- 
tion, ita not being registered has only this 
legal effect, mamaly, that it cannot affact 
the immoveable property comprised there- 
in and cannot be received as evidance of 
any transaction affecting such property 
(see section 49 of the Registration Ast), bat 
that it can be received as evidence of the 
fact that the parties to it have beoome divided 


Vol. XXIV] 


INDIAN OASES. 


775 


AYYAKUTTI HANKONDAS 0. PERTASAMT KOUNDAR, 


in status. I feel very doubtful whether 
this argument is sound. If the ‘document 


cannot affect the joint righta in the lands’ 


which belonged to the members of the joint 
family and if survivorship, therefore, still 
subsists among the members of the family so 
far ar these landa are concerned, it is difficult 
to see how a divided status could be established 
between the parties tothe document. In 
Subbayya v. Maiduletiah (2) it was held that 
an unregistered permanent lease is inadmis- 
sible in evidence to prove the nature of the 
possession which the lessee had. In Laksh- 
mamma v. Kameswara (8) it was held that 
although the deed in question in that case 
showed that the execution of another deed 
with reference to the rights in immoveable 
property dealt with by the deed in question 
was in contemplation, yet the deed in ques- 
tion was not admissible in evidence even as 
regards the moveable property comprised in tt, as 
the document required registration owing to 
the immoveable property comprised in it 
being of the valuo, of over Ra. 100. The 
learned Judges say: “The transaction evidenced 
by the agreement is, therefore, one and 
indivisible and the partition of the moveable 
property cannot be separated from the parti- 
tion of the reat.” I think that the division of 
ntatus created by Exhibit VITI in this case 
canhot be logically or appropriately separated. 
from the extinction of joint rights in immove- 
able property effected by the same document, 
and if Exhibit VIII is inadmissible in evi- 
dence so far as proof of such. extinetion of 
righta is concerned, it cannot also be admitted 
in evidence as regards the creation of a divided 
status among the family members. In Upendra 
Nath Banerjee v. Umesh Ohandra Banerjee (4) 
it was held that, where the defendant ina 
suit sought to use an unregistered partition- 
deed to prove that the property covered 
thereby ceased to be joint property, the docu- 
ment was inadmissible under section 49 of 
the Registration Act. As the learned Judges 
say (see page 378 of 15 0. W. N.: 6 Ind. 
Oas 848) title tò such property has 
been altered by the partition transaction, 
without proof of which the property would 
still retain all the incidents of joint property.” 
I am inclined to hold that the case of 
Subramania Atyar v. Savitri Ammal-(1) is 
agan a with the principle of the decision 


Bambayya v. SERN (10) and, I would, 
™ (10) 13 K 


with the greatest respect, dissênt from the 
opinion expressed in Subramania _Atyar 4. 
Savitri? Ammal (1). 

Coming to the other question, namely, 
whether the order passed by the District 
Munsiff of Dindigul on the 7th September 


1906 became finalas not having been set 


aside within a year, this question again is one 
of great difficulty. The order Exhibit B 
was passed ina proceeding which, though 
initiated under section 384 of the old Civil 
Procedure Code, was treated as a petition 
filed under section 35, (see pare. 38 
of the order). Under the lst paragraph 
of section 335, tbe Oourt may pass 
“auch order on the petition as it thinks fit,” 
the petition in this case being a complaint 
by the purchaser at the Court auction-sale 
that he was resisted and obstructed in his 
attempt to get actual possession of the pro- 
perties by a person other than the judgment- 
debtor claiming in good faith the right to the 
possession of the property. The onder which 
the Court passed was that the purchaser 
should get symbolical or constructive poases- 
sion of a one-third share. in items 1 to 4and 
also constructive possession of the equity of 
redemption of item 5, such possession to be 
given in the manner provided for by section 
819 of the Civil Procedure Code. Hence 
actual porsession of items 1 to 4 was not given. 
As regards item 5 it was in the poaseasion of 
a “mortgagee and he could not be potnally 

and hence formal possession was 
orderad to be given of item 5 also. The 2nd 


` paragraph of .section 335 SAJA that the party 


against whom an order is “passed under 
the frst paragraph may institute a snit to 
‘establish the right whioh he claims tó the 
present possession of the property but, subject 
to ths result of such suit, if any, the order 


-ahould be final. The question raised is, 


whether when no actual dispossession of the 
obatructing and resisting party has taken 
place in consequence of the order pi seed by 
the Courtin favour ofthe purchaser and 
wher tho Court auction-purchaser has been 
given only symbolical or constructive posses- 
sion, the obstructing or resisting party is 
bound to bring a suit within one year to gat 
aside the order giving symbolical, formal or 
constructive possession and whether, if he fails 
to da so, he is bound by the findings on which 
the order was based in any suit between 
himset and the Court’ austion- r 
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' which may be subseqnently brought. As TI 
said, the question is not free from diffloulty. 
That question cannot arise under the new 
Oivil Procedure Code as by Order XXI, rule 
99, the only order on the petition of the 
decres-holder which can bs passed, if the 
Court finds that the obstruction was nob on 
Par of the julgmont-debtor, is an order for 

isgal of the petition ani not “snch order 
as the Court thinks fit” asit was under the old 
section 335. In Kishori Lal Goswami v. Lala 
Shib Tal. (7) it was held that the delivery’ 

of possession ofa land under section 319, 
Civil Procedure Oode, tos purchaser in 
execution doss not cause dispossession of 
the actual possessor within the meaning 
of section 335 of the Oivil Procedure Oode 
and that the person in the actual possession 
cannot complain under section 835. This 
case seoms to show that no order can ba 
passed under section 335 except an order for 
actual possession or actual dispossession, and 
that an order for possession of an undivided 
share by & proclamation through beat of drum, 
etc., ia not an order passed under section 335. 
Tf a tenant in possession is dirested to pay 
rent to the Court auction-porchaser andi 
-does attora in purauance of the posssssion 
given under section 819, that might amount 

"to actual disposseasion of the resister or ob- 
stractor in soma cases. In [brahim Mullick 
y. Ramjadu Rakshit (8) this case in Kishori 
Lal Goswami v. Lala Shib Lal (7) was 
followed. The case of Brajabala Davi v. 
Gurudas Hundls (10) really dissenta from the 
opinion expressed in the above two cases 
of Kishori Lal Goswami v. Lala Shits Lal (7) 
and Ibrahim Mullick v. Ramjadu Rakshit (8), 
though it 
cases . by pointing out that the actual de- 
cisions in those cases are correct because 
there was no actual dispossession of the 
persons in possession by the symbolical pos- 
session given to the purchaser in Oonrt auc- 
tion. In Ohtdambara Patter v. Ramasami 
Patter (11) it was held by the Full Bench 
that section 288 of the old Code and Article 
11 of the Limitation Act did ‘apply to a 
suit brought more than a year after the 
claim to attached debt had begn disallowed. 
The learned Judges held that the word 
ae was used in sections 278 to 232 


i E 27 ae ‘Loi 48 467 E. B). 


professes to distingnish those, 


in ‘ita legal technical sense sẹ as to cover 
constructive possession and possession in 
‘law. The learned -Judges’ also refer to 
‘section 855 of the Oivil Prosedure Code, 
in which the word “possess” is used as 
-applicable not only to tangible property but 
also to debts and other intangible property. 
In the case of Alwar Iysngar v. Zeleveger 
(9) the Munsif in an ingniry under section 
$33 concluded his order thus:— Under these 
circumstances, I think .th ts «soleas to hold 
a summary tnquiry as to the present posses- 
sion of the land.” The learnsd Judges say 
“Tt is possible that the Munsif meant to 
aay that he did not think it necessary to 
take more: evidence. ..The reasonable view 
would ‘seem to be that the District Mungit 
for soma reason-or other declinsd to give a 
decision on the matter on which he has to 
decide under the section. If this view is 
correct, it follows that the order is not one 
that require] to bs sət aside by a suit.” 
Oan we say in tha pressnt case that, in the 
order Exhibit B, the District Munsif de- 
clined to holi a summary inquiry as to the 
right to posseasionP Jam inclined to think 
that he did hold an inquiry and further 
-held that the plaintiff was entitled to Bym- 
bolical possession of a' one-third share “in 
items 1 to 4 and to possession of the equity 
of redemption in item 5. The only case . 
which, thongh not oxactly i in point, is based 
on somewhat similar facts is the casa of Fidaye 
Shikdar v. Oosesooddesn (6). There section 
239 of Act VOIL of 1859 was relied upon 
by the plaintiff as barring the defendant: 
from contesting the plaintiffs’ title to posses- 

sion, as the defendant had not set aside by 
auib within one year the order passed in 
favour of the Court auction-purchaser putting ` 
him in posseasion of the right title and ip” 
terest of the judgment-dehtor in the plaint 
lands after overruling the objection of the 
defendants who were in. actual ion. 
The learned Judges of the Oaleutta High 
Court held that section 289 of Act VIIL of 
1859, which combines: the provisions of sec- 
tion 335 of the last Civil Procedure Code, 
and Article 11 of the Limitation Act does 
not contemplate that the party in actual pos- 
session should sue regularly to gat possession’ 
within.one year. In Kocherlakota Venkata- 
kristina Bow v. Vadrevn Venkappa (5) very in- 
structive observations occur on the question 
‘ef possession. Where physical possession is 
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not given, éhe giving of symbolical and 
formal possession, though it might be as 
good as the giving of actual possession so far 
asthe judgment-debtor was concerned, could 
not be availed of against the third persons in 
actual possession. On the whole (though 
after much hesitation) I have come to the 
conclusion that mere formal possession of an 
undivided share or of a mere equity of redemp- 
tion in lands which are in the actual posses- 
sion of others, will not constitute such a dis- 
possession of any person other than the judgr 
mert-debtor as would oblige such a person to 
bring a suit within a year of the order 
passed in the auction purchaser’s favour under 
section 335, at the risk of his being bound by 
the findings in that order if such a suit was 
not brought. 

Having regard to my finding on the first 
point, however, that Exhibit VIII should 
nothavebsenadmitted inevidence forany pur- 


pose and that that document and the evidence . 


of defence witness No. 5 which was admitted 
on remand by the first Court, and the further 
evidence of the 1st defendant re-called and 
again examined on remand were improperly sd- 
mitted and considered by the lower Appellate 
Court, I would remand the case to the lower 
Appellate Court to submit a revised finding 
on the fourth issue after rejecting from oon- 
sideration Exhibit VIII and the . said 
additional oral evidence. As however, my 
learned brother is of opinion that the lower 
Oourt’s decree be confirmed his judgment dis- 
missing the appeal with costs will prevail 
under section 98, clause 2. 
Appéal dismissed. 


LOWER BURMA OHIEF COURT. 
Oru MIBOELLANROUB Apprat No, 79 or 1913. 
January 18, 1914. 
Present: —Sir Henry Hartnoll, Offig. 
Chief Judge, and Mr. Justice Twomey. 
U GA ZAN—APPALLANT 
7 tereg 
i HARI PRU—BHxsponpent. 

Contract Act (IX of 1872), s. 26—Rostramt 
of marriage— Agreement to repay morisse spent on 
education ‘of boy tf he married another ht ret te 
life-time of his wife—Section 26 not restricted. | 
fir st marriages only. 
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Where the fathers of a newly married ċouple’`at 
the time of m between themselves 
that the girl's father would pay all necessary expenses 
for the education of the boy, and in case the boy, 
during the life timo of his. ’ wife, married another 
woman, his father would re-pay all that might bare 
been spent on his education by the father of his wife: 

Held, that the agreement came within the meaning 
of section 26 of the Oontract Act, aa the burden of 
re-imbursing the considerable amount spent on the 
education of the boy would naturally exercise a 
restraining influence on him if he thought of marry- 
ing another woman. 

There is nothing in section 26 of the Contract Act 
to restrict its operation to the case of first marriages 
only, it does apply to a person married already. 

Appeal against the judgment and decree 
of the Divisional Judge of Arakan, dated 
20th March 1913, in Civil Appeal No. 6 of 
1913, reversing that of the District Conrt 
passed in Regular Suit No. 102 of 1912. 

Mr. Lambert, for the Appellant. 

Mr. McDonnell, for the Respondant. 

JUDGMENT. 

HARTKOLI, Orra. C. J.-Hari Pro married 
his niece Mi Ah Win to appellant’s son Tha 
Do Aung. Hari Pru says that when the 
marriage took place it was mutually Agreed 
as follows: — 

“That the plaintiff would send the- said 
Tha Do Aung either to Rangoon or Calcutta, 
whichever place he liked to go to, for educa- 
tion and for this the plaintiff would pey all 
necessary expenses and the defendant on 
his part promised to re-pay the plaintiff all 


“the money that the plaintiff would spend on 


the education of his son, the said Tha-.Do 
Aung, if the latter in the life-time of his wife; 
the paid Mi Ah Win, married again any other 


< Woman.’ 


The question to be decided in this appeal 
is whether, if there wax such an agreement, 
it is not void under section 26 of the Oon- 
tract Act as being an agreement in restraint 
of marriage. 


Respondent’s Counsel argues--that the 
section should not be held to apply to a- 
person married already. I am unable to 
agree. When it was enacted, the Legislature 
knew that polygamy was practised by certain 


“ races in India, and yet the section is perfectly 


general in its terms. There is nothing in it 
to restrain its operations to the case of. first 
i only. 

It was then urged that there isa differ- 
ence between legal and moral restraint—that 
in the present casa Tha Do Aung did not . 
bind himself nct to marry ‘again, and -that, 
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if he,did not marry another woman owing 
to the expense entailed on his father by 
virtue of this agreement, there would only be 
_s vague restraint on account of paternal 
affection. 


It seems to me that the agreement, if it 


was made, comes within the meaning of the. 


section. The intention was clearly to burden 
Mg Tha Do Aung’s father with considerable 
expense, if he married again during Mi Ah 
Win's life-time, and this, if he was a dutiful 
gon with a reasonable sense of the duty and 
the fitness of things, would naturally exercise 
a restraining influence on him if he thought 
of marrying another woman. Not only 
would his own ‘sense of what was right 
restrain him; but his father and relations 
would have an extra motive for endeavouring 
- to prevent any other marriage. It was in 
my opinion clearly an agreement in restraint 
of marriage. | 
I would allow the appeal, set aside the 
decree of the Divisional Court and dismiss 


the suit awarding appellant costs in all 


Courts. 
Twomay, J.—I concur. , 
Appeal allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. = 
Paron No. 2 or 1912-183 or KHERI 
3 District. 
January 21, 1913. 
Present:—Mr. Baillie, S. M. and 
: Mr. Tweedy. J. M.` 
SPECIAL MANAGER OOURT or WARDS, 
BSANAGAR HSTATEH, DISTRIOT KHERI 
—Derexpant—APPaLLANT 
vertus 


Mere holding inder a favourable rent does not 
protect a tenant from ejectment. $ 
Where snotioe af ejectment is lmmed in respect 
of certain piots reoirded ata ‘lump rent, some of 


which are found to beheld under 6 ent 
the notice holds good as regards the pl other than 
those so held. | 
Appeal from the decree of the Com- 
missioner, Lucknow, dated 18th August- 
1912, reversing that of the Assistant” 


Collector, Khori, dated 18th April 1912. 


FAOTS.—The holding of a tenant 
consisted of several plota,-which were re- 
corded -in the village papers as being 
held under an ordinary tenancy and at s 
lamp rent which waa extremely low. The 
landlord issued against the tenant s notice 
of ejectment in-respect of all these plota. The 
tenarit contested the notice, firstly, on the 
ground that he could not be ejected by 
notice as he was a tenant at a favourable rate ` 
of rent, and secondly, on the ground that 
the notice was informal in go far as some: 
of the plota given init were held by him 
as shankalap. The Oourt of first instance, 
following the decisions of the Board in the 
cases of Hanuman Datt v. Thakyrain Siri Ram 
Kunwari (1) and Babu Bhan Paratab Sahi v. 
Ram Lal (2), held that the tenancy being at 
a favourable rate of rent was no bar to eject- 
ment and declared the notice to be valid in 
respect of those plots which were not held 
by the’tenant as shankalap. On appeal 
the Commissioner reversed this order and- 
held that as the rent paid-by the tenant 
was a special shankalgp rent recorded in a 
lump sam for all the plots, the landlord - 
had no remedy open to him but to proceed 
against the tenant under the Resumption: | 
Chapter of the Oudh Rent Act. The- 
matter, was further taken in appeal to -the™- 

Mr. R. G. F. Jacob, for the Appellant. 

Babu Bisheshwar Nath, for the Respondent. 

JUDGMENT. 

Twaupy, J. M.—The appeal is not pressed 
with regard to the numbers covered by the 
shankalap to the respondent's brother 
Mathura.. Not is it argued now thai the 
copy of the Wajib-wl-arz should not ba 
accepted. The appellant marely claims that 
the flelds not covered by the shankalapnama 
should be held to be in the ordinary 
tenancy of the respondent and this con- 
tention appears to be correct. To begin 
with there is na evidence that these numbers 
are held at a “favourable rent” within the 
meaning of the Act, that is to say a rent 
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‘not exceeding the revenue and _ cesses, 
That the respondent holds at “an extreme- 
ly low rent” may be true, but this is not 
necessarily in the absence of evidence a 

“favourable rent” within the meaning of the 
law. 

Moreover it is settled law that the mere 

holding under a favourable rent does not 
protect a tenant from ejectment. The 
dictum of the Oommissioner that because 
other fields than those entered in the 
shankalapnama are held along with the latter 
at a lump rent ejectment from the 
former fields cannot be made, is not 
correct. 
. I would decree the appeal in respect of 
fields Nos. 1122, 1128, 1476, 1477, 
1478, 1482, 1485, 1508, 1510, 1511, 1512, 
total area 9/16 acres, with costa. 

- Barum, 8. M.—I concur. 

Appeal allowed, 


MADRAS HIGH COURT. 

Orv Revistox Petrrionw No. 858 or 1918. 
January 17, 1914. 
Present:—Mr. Justice Sadasiva Aiyar. 
KAJIRA BEEVIAMMALL BY NEIT FRIBND 
AND HUSBAND SHEIKPODIR ROWTHER— 
PLAINTIF — PETITIONER 


vermis 
FATHMA BIVIAMMAL AND OTHERS— ` 
DEFENDANTS—RASPONDENTS. 

Otvil Procedure . Dode (Act V of 1908), s 115— 
Revision—Refusing to allow amendment of plaimi— 
Order erroneous in laww—No illegal exercise of juris- 
diction or material irrogularity—No rerision competent. 

The High Oourt will not interfere in revision 
under section 115 of the Civil. Procedure Oode with 


an erroneous order refusing to allow the petition for, 


amendment of plaint, there belng no error in the 
exercise of jurisdiction or material irregularity. 
Petition, under rection 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Tiruturaipundi, in I. A. No. 298 of 1918, in 
Original Suit No. 289 of 1912. 
FAOTS.—Plaintiff instituted the suit for the 
recovery of possession of certain immoveable 
properties from defendants Nos. 1 to 3 alleging 
that the plaintiff's father was solely entitled 
to and had been enjoying the same till his 
death and that thereafter his brather, the 
Srd defendant, in collusion with defendants 
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Nos. 1 and 2, was enjoying them. De- 


fendants Nos. Lto 8 contended that the suit 


-properties were. the self-aoquired properties 


of the 3rd defendant and that defendants 
Nos. 1 and 2 had purchased the same from 
him and had been enjoying the same. Long 
after the issues had been settled the plaintiff 
sought toamend the plaint by inserting a 
prayer that in case the Court should hold 
that the suit properties belonged tó the 
plaintiff's father and the 3rd defendant jointly, 
she might be awarded her father’s’ share 
after partition and division by metes and 
bounds. The District Munsif rejected the 
petition. Plaintiff then -preferred this revi- 
sion petition to the High Conrt. - 

Mr. G. 8. Venkatarama Atyar, for Mr.. G. 
5. Ramachandra Iyer, for the Respondents, 


took the preliminary objection that no civil 


revision petition lay under section 115, Civil 
Procedure Code as, even if the order of the 
District Munsif be erreoneous in law, it 
could not be said that there was any error. 
in the exercise of jurisdiction or any material 
irregularity: Vadlamudi Venkata Subbta v. 
Vadlamuds Seshachalam (1) and Karmam 
Sama Row alias Venkatanaranappa vy. 
Roddam Vencoba Row (2). 

Mr. T. V. Gopilaswamt Mutaliar, for the 
Petitioner, contended that the above _ Cases 
were wrongly _decided and relied upon 
Kisandas Rupchand: v. Rachappa Vithoba (3)- 
and Charu Ohundra Dutt v. Sarat Chandra: 
Singh (4). 

JUDGMENT.—The Munsif’s refusal to 
allow the petition for amendment of plaint 
seems to me to be clearly erroneous. Giving 
more weight (as I ought) to the very recent 
decision of this Court in Penumarl Vasaniara- 
yadu v. Reddi Subbamma(5) than to the deci- 
sions of the Calcutta High Court in Oharw 
Ohundta Dutt v. Sarat Ohundra Singh (4)- 
etc., quoted by the learned Vakil for the 
petitioner, I refuse to interfere in revision 
under section 115 of the- Code of Civil Pro- 
cedure. ‘There will be no order as to the 
costs in this petition. 

- Petition eet: 


B. 644 11 Bom. L, R, 1043, _ 


t 
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OOURT OF THE BOARD OF REVENUE, ` 


UNITED PROVINCES. 
Perrriox No. 26 or 1912-18 or PARTABGABH 
DiıgsrRior. 
January 6, 1914. 
Present: —Sir D. C. Baillie, 8. M., and 
` Mr. Tweedy, J. M. 
BHIKHARI AND orngas—Dsreyparts— 
APPELLANTS 


versus ` 

MANAGER, COURT or WARDS, HISSA 
—~PLsINTIFY—RwSPONDENT. 

’ Oudh Rent Act (XXI of 1886), s. 52 (2)—Ssttlemet 
Court decree, tenant holding wader, with heritable aad 
non-transferable mghis —Holding mortyaged—Limita- 
ton—Kjectment—Limitation dot (IX of 1908), s. 28— 
Uoatinuing breach of contract or toroag—Forfeiture of 
holding, no provision as to, effect of. 

Bome tenanta, who were holding land under a 
Bottlement Court decree which gave them heritable 
bat non-transferable rights a Rauipraracl enakan, 
thetr hol mortgage. sixteen years r 
the deere! the mortgage ths landlord sued them 
in oejectment under section 52 (2) of the Oudh Rent 
Act. The questions for decision were,—fatly, whe- 
ther the suit was within limitation, and secondly, 
whethsr the mortgage made by ths tenants justified 

“their ejectment under the decree: 
. Held, that - 
(1) section 28 of the T.imitation Act was applice- 
“ble and the suit, wes therefore, within limitation; 
: (2) the tenants could not under the circumstances 
be ejected, inasmuch as the Settlement Oourt dgoree 
did not provide for forfeiture of tho tenancy as a con- 
sequence of the transfer. 

Hon'ble Raja Ali Mohammad Khan Bahadur 
vi Okhedan, 15 Ind. Oas. 883; 15 O O. 91 and Lal 
Bahadur v. Mohammad Karim Khan, B. O. No. 249, 
referred to. 


“Appel from the dearee of the Oommis- 
sioner, Fysabad, dated 24th September 1912. 


JUDGMENT. 


| Baruna, 8. M.—The suit was for the eject- 


ment of a tenant on the grounds stated in 
section 52 (2) of the Ondh Rent Act. 
Defendants, now appellanta, are persons in 
whose favour a for heritable but non- 
transferable rights was granted at Bettle- 
ment. In 1898 they mortgaged their share, 
and in 1909 ¢he mortgagee transferred his 
righta to a person who is now one of the 
defendants in this case. 


'_ Two questions present themselyes for 
decision : (1) as to whether thé suit was 
within limitation, (2) aa to whether the 
mortgage made by the appellants justified 
ejectment under the decree. On the first 
question the QOommissioner has, I think, 
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correctly held thatsection 23 tf the Limita- 
tion Act applies, that, the plaintiff alleging 
a continuing breach of contract or a continu- 
ing wrong, a fresh plea of limitation began to 
ron at every moment of the time during 
which the breach or wrong continued. So 
far I agree with the Commissioner. On the 
second point, however, I do not agree. It 
is unnecessary to discuss the point at any 
considerable length because it was discussed 
so fully in Honble Raja Ali Mohammad 
Khan Bahadur v. Ohhedan (1) in which it 
was held that according to the general prin- 
ciples of law applicable to leases, the for- 
feiture of a lease is not involved in the case 
of a breach of any condition for which for- 
feiture is not prescribed as the proper penalty 
under the terms of the lease or agreement 
under which the lessee holds. As pointed 
out in the decision in that case, section 
52. (2).of the Rent Act appears to addppt 
the’ view that forfeiture of a leage is not 
involved in the case ofa breach of any condi- 
tion for which forfeiture is not prescribed as 
the proper penalty under the terms of the 
lease, or, in this case, the decree. f 

An oarlier case of a precisely similar. 
character to that now before me was 
decided by the Judicial Oommissioner in 
Lal Bahadur v. Mohammad Karim Khan 
(2); In that case a permanent and heritable 
grant by way of lease of certain lands con. 
tained a condition against alienation, but not a 
proviso for re-entry in case of a breach of 
the condition. The grantee mortgaged the 
lands upon which the grantor sued to recover 
the lands as forfeited by a breach of the 
condition against alienation. It was held 
that in such a case no forfeiture determin- 
ing the lease was involed. These principles 
of law are well accepted and have been 
acted on by mein previous cases. Inasmuch 
as the decree in the appellant’s favour did 
not provide for forfeiture asa consequence 
of a transfer, it must, I think, be held that 
the suit under section 52 (2) must be 
dismissed. : ` 

I would allow this appeal with costs on 
respondent throughout. 3 

Twaeoy, J. M.—I concur. 


Appeal allowed, 
15 Ind. Cas. 885; 15 0. O. 91. 
2) 8. 0. No. 240. 
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MADRAS HIGH- COURT. t 
Oryit Revision Patirron No. 384 or 1918. 
February 5, 1914. 
Present: _—Mr. Justice Badasiva Aiyar. 
A. GAEBLE—Pwrrittoman 


versus 
RAMAYI AMMAL -—RersPonNDHAT. 

Civil Procedure Code (Act F of 1908), s 115— 
Interlocutory order—High Oowrt will not interfase if 
order can be attacked in appeal from decree. 

The High Oourt will not interfere with an inter- 
looutory order which oan De paecren by the party 
aggrieved by appoal | against the decree in the suit, 
if ft goes against him. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the District Munsif, 
of Cuddalore, in L A. No. 749 of 1912, 
dated 12th March 1918, in Original Suit 
No. 381 of 1911. 


FACTS.—-The plaintiff and the Ist defend- 
ant were undivided brothers and the 13th 
defendant was their mother. Plaintiff alleged 
that the lst defendant had illegally and without 
‘consideratién ‘alienated all the joint family 
properties to defendants Nos. 2 fo 12 and 
that the alienations were not binding on him. 
He, therefore, sued for the recovery of his 
half share. The defendant No. 13 was added 
as having aright to maintenance. Pending 
the suit, the Ist defendant died and some days 
after, the plaintiff also died. Ten months 
after plaintiffs death, the 13th defendant 
(the mother) applied to be brought in as the 
legal representative of the plaintiff. This 
was opposed by defendants Nos. 2 to 12, 


who contended that the suit had abated and “Hi 


that the cause of action did not survive to 
the mother. The Munsif held against the 
latter contention, set aside the abatement and 
_ brought in the mother as the legal represente- 

tive of the deceased plaintiff. The defendants 
thereupon applied to the High Court in 
revision. j 
© Mr. V. Purushothamu Iyer for Mr. T. R. 
Vonkatarama Sastri, for the Petitioner.— 
The’ District Munsif erred in law in bring- 
ing on record the mother as the legal re- 
presentative after such long delay. The 
suit abated asthe cause of action did not 
survive. 

Mr. G. 8. Ramachandia Iyer, for the Bes- 
pondent, was not called on. 

JUDGMENT.—The District Munsif’s order 
may be illegal and the reasons he gives for 
excusing delfy unsound. But the order can 
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; OE 
LAOHHMAN PRASAD v. RAM TIRATH DAS: 


be: attacked by” the petitioner, by appeal 
against the decree in the restored suit, if - 
it goes against him and hence I refuse to 
interfere under section 115 of the Code of 
Civil Procednre, following several recent 
rulings in this Court [ Devata Sri Ramamurthy 
v. Venkata Siteramachandra Row (1)]. There 
will be no order as to costs. 

Petition dismissed. 
(1) 22 Ind. Oas. 279. (1914) M. W. N. 95. 


OOURT OF THE BOARD. OF REVENUE, 
UNITED PROVINCES. 
Psatrrion No. 1 or 1918-14 or Bara 
BANI Disteicr. ` 
April 15, 1914, 
Present:—Sir D. O. Baillie, 8. M. 
Babu LAOHHMAN PRASAD—Pratsrive— 
APPELLANT 


RAM TIRATH DAS ETOR 
RasPONDENT, 
Rsrampilon suit —U nder- proprietar y right, claim for 
—Firat Bogular Setilement Khaara, entry in, proving. 
‘omy T wre posssmion— Presumption as to BO years’ 


A awad pala, in order to establish his claim to under. 
proprietary rights, produced a copy of the khasra of 
First Regular Settlement which showed that 

his grandfather was occupying the muajfi land ab 
that time. The maafidar’s poswossion calculated from 
the time when the khasra waa: prepared up to the 
time when the suit was instituied amounted to 47 


Held, that it could under the clroumstances be 
fairly presumed that the muafi had been held for 60 
years. 

Appealfrom the decree of the Officiating 
Commiasionor, Fysabad, dated 9th July 1913, 
reversing that of the Deputy Commissioner, 
Bara Banki, dated 20th February 1918, 
reversing that of the Assistant Collector, 


‘Bara Banki, dated 16th December 1912. 


FACTS.—In 4 resumption suit, brought 
in the year 1912, the muafidar, in order to 
prove that the land had baen held rent-free 
for 50 years and by two successors to the 
original grantee, produced a certified cbpy 
of the kAasra prepared at the tims of the First 
Regular Settlement of the district in which 
the land in suit was situated. The Satile. 
ment of the district was commoncad in 1858 
and completed -in 1865. The entry of the 
land- in the khasra was in the nifas of, tha 
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muafider’s grandfather and thus it carried 
- back the -posseasion of the muafider to 47 
years only. No documentary evidence relat- 
ing toa time previous to that of the First 


Regular Settlement being available, the 
question for -decision was, whether it. 
could, under the cirumstances, be pre- 


sumed in favour of the muajfldar that hia 
posseasion over the land extended to 50 
years back. The Court of first instance held 
that it could easily be presumed that the 
lend had been held rent-free for 50 years, 
but the first Appellate Court reversed this 
finding and held that, in the absence of any 
definite evidence to that effect; the presump- 
tion could not be made. When the case 
came up in appeal before the Commissioner, 
he restored the decision of the Court 
of first instance and the relevant 

ion of his judgment ran as follows:— 


‘The earliest record is of the First Regular . 


Settlement Khasra,. which according to the 
Settlement report must have been based on 
a field to field survey made between January 
1863 and March 1865. I think it is “a fair 
presumption that the land has been held for 
50 years.” The point was further contested 
in appeal before the Board. 

Mr. Mujtaba Husain, for the Appellant. 

. Chaudhri. Ram Bhaross Lal, for the Re- 
spondent. 

JUDGMENT.—There appears to mo to be 
no reason to differ from the Commissioner’s 
finding. 

The appeal is dimisi with costa on 
appellant. - 

: Appeal dismissed. 


: MADRAS HIGH COURT. 
Oivu, Ravision Perrrios No. 178 or 1918. 
February b, 1914. 
Present:—Mr. Justice Sadasiva Aiyar. - 
V. R. JAGANNATHA MUDALIAR— 
PETITIONER 


VATHYAR APPASAWMY MUDALTIAR— 
RasPoxpeat, < 

Civil Procedure Code (Act V of 1908), s 118— 

Oi der setting aside ex parte decres—High Court will 

pri ere Ora right ‘to content i copes 

agatast faal 


The High Court will nos interfere under section 
115 of the QOode of Olvil Procedure, 1906, with an 
order setting aside an es parte decree, ik being open 
to the plaintiff to contest the arder when ap 
against the final decree in the suit, if it is ded 
against him. 

Petition, under section 115 ofS Act Vof 
1908, praying the High Court to revise the 
order of the Oourt of the District Munsif of 
Ranipet, in Miscellaneous Petition No. 953 of 
1912, in Original Suit No. 527 of 1912. 

FAOTS.—The suit was for damages for de- 
famation. The ‘District Munsif first pasasd an 
ex parte decree, which he subsequently set 
aside ondefendant’s application, on the ground 
that though he was not satistied that sufficient 


-cause had been shown for the non-appearance 


of-the defendant on the date of hearing, still 
in his opmion the defendant had a good 
case on the merits. The plaintiff thereupon 
applied to the High Court to revise the 
above order. 

Mr. T. Hthtraja Mudalsar,for the Peti- 
tioner.—The District Munsif had no jurisdic- 
tion to set aside an ew parte decree except for 
sufficient cause under Order IK, rule 18, Civil 
Procedure Code. 

Mr. R. Raagaswams [yengur, for the Re- 
spondent, was not called on. 

JUDGMENT.—I do not wish to express 
any opinion upon the legality or propriety of 
the District Munsif’s order setting aside the 
65 parte decree [see, however, Venkatarama 
Atyar v. Nataraja Aiyar (1)]. 

I think that as the petitioner could object 
to the order of the Munsif in appeal in the 
regular course to the District Court, if the 
suit was decided against him at the re-hear- 
ing, this is not a fit case to interfere under 
section 115 of the Oivil Procedure Oode: 
Devata Sri Ramamurtht v. Venkata Sttarama- 
chandra Row (2). 

I dismiss the pet:tion but without costa. 

Petition dismissed. 

(1) 18 Tnd. Oas. 860, 24 HL. J. 285; 18 M. L. T, 


i 140; (1913) K. W.N 
.{2) 22 


Tha. Ous. 270; (1914) M. W. N. 06. 
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KALLU 0. ,8UNDAB LAL, 
. COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Petrrox No. 18 or 1912-18 or Agra 
Drarrtor. 
February 2, 1914. 
Present:—Sir D. O. Baillie, 8. M., and 
Mr. Tweedy, J M. - 
KALLU—Appitoami 


terus 
SUNDAR LAL-—Ovposrre Party. 

Agia Tenancy Act (II of 1901), 6. 57 (b)—House, 
erection of, om very small portion of holding—Act 
complained of not detrimental to whole holding or even 
bulk of it--—Bjectment only front portion injuriowsly 


affected. 
Whore a tenant's holding consisted of 18 flelds 


with an area of over 26 bighas and he built a house 
in one of,those fields withan area of 8 or 4 bisas: 
Held, that, under section 57 (b) of the Agra 


Tenancy Act, the tenant could not be ejected from 


the whole of his holding but only from 
in which he had built the house, inmaamuch as the 
building complained of did not injuriously affect all 
the land in the holding or even the bulk of it. 

' Application against the order of the Com- 
missioner, Agra, dated 2nd July 1913. 


JUDGMENT.” 


Tweupy, J. M.—In his original anit the res- 
pondent asked for applicant’s ejectment on 
the gronnd that he had erected a house in 
No. 184, area 4 biswas. Later on in the 
plaint he speaks of No. 184_ as in area 8 
_ bincas. The case was settled by a compro- 

mise, dated the 8th August 1912, in ‘which 
applicant agreed to demolish the house with- 
“in two months or to suffer ejectment. On 
8rd October he presented a petition to the 
- effect that he had demolished the house and 
“asked for a local inspection by an offcer of 
“the Court. The kanungo was ordered to the 
spot and reported that “the new house had been 
demolished in No. 184 but there was a 
chabvéra with walls still present.” 


This report waa filed with the record. Un 


“8th January 1913, the senandar applied! for 
-execution of the decree on the ground that 
_the objectionable structure still remained, 
-and the Court in defiance of law and of 
common sense passed an ss parte order for 
ejectment from the whole holding. 

The first objection to the order is that it is 
illegal because ejectment could only be 
carried out with respect to No. 184 in 
which the illegal building had been con- 
structed. Section 57 (b) en says that-ejootment 

- can be made from the holding if the sst or 
omission. is detrimental to the land in thay 


e one field . 
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holding. It cannot be said that the erection 


- of a houses in No. 184, a amall field with an 


ares, of 3 or 4 biswas, is detrimental to` the 
land in 12 other fields with an area of over 
28 bighas. Thelaw clearly implies that the 
act complained of must injuriously affect all the 
land in the holding or at all events the bulk of tt. 


_ Lf this condition is not fulfilled then eject- 


ment can take place only from that land 
which has been injurionsly affected, which in 
this case is No. 184. 

The second point is that the kansango sent 
to make the local euquiry reported that “the 
new house” (t. e., in respect of which the _ 
compromise was entered into), bad beon de- 
molished. His remark, that “there was still 
trespass as a chabutra and walls remained,” 
directly contradicts the first part of hia state- 
ment, and it was obviously the Court's duty 
before passing orders to send for him and 
seo exactly what he meant, I do not con- 
sider, however, that any useful purpose will be 
served by further inquiry becanse the plaint 


_ under section 57 (b) was vague and spoke 


only of a makan. There was no attempt 
ot any map or plan of the spot, aud it is 
impossible to say whether the chabra and 
walls alluded to by the kansengo are covered 
by the house spoken of in the plaint. The 
kanungo reported that the honse had been 
demolished, and this I think is the only fair 
conclusion at which we can arrive. If there is 
besides the demolished house a chabutra with 
walls, the semindar can bring a fresh suit in 
- respect of it. 

For the reasons I have given I would get 
aside the orders of both Commissioner and 
Assistant Oollector and quash the ejectment. 
In view of the fact that the applicant is not 
blameless in the matter I would direct that 
parties bear their own costs. 

Twuapr, J. M.—I concur. 

Application 

Note—Section 57 (b) of the Agra Tenancy ‘Act la 
analogous to section 62 (a) of the Oudh Rent Act. 
The ruling ix; eae equally applicable to the 
province of Oudh.—{ Fd, ] 
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KANTIPULI SOMAYYA Vv. KHATYA BEGAN. 
MADRAS HIGH COURT. 
Scoonn AppaaL No. 1231 or 1910. 
January 26, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
‘-KANTIPUDI SOMAYYA AND axXOTHSB—_ 
PLAINTIFFE-—ÁPPELLANTS 


versus ‘ 
KHATYA BEGAM SAHEBA AND OTHERS— 
DeraxpanTs—RasroxDENTSs. 
Transfer of Property Act (IV of 1882), a. 107—Lease 
—Instrument mgned by læs alone and acrepted 
‘by lessor suficunt—Swuit after eapiry of leass-term, 
whether competent, 
To create the relation of lessor and lessee it is nob 
necessary that there should be a as Jeane 
“signed by the lessor. An instrument by. the 
leases in favour of the lessor and accepted by him 
will also bo sufficient for the purpose. The lessee 


may bring a suis for possession even after the expiry ` 


of the lease-term. 

Appeal against the decree of the Oonrt of 
the Subordinate Judge of Kistna at Ellore, in 
Appeal Suit No. 309 of 1909, preferred 
against that of the Court of the District 
Munsgif of Tanuku, in Original Suit No. 84 of 


1908. 
FACTS.—The suit was by a lessee against 
"his lessor for possession of the lands leased or 
in the alternative for refund of the premium 
paid by the plaintiff to the lessor. A tenant 
holding under a prior lease was also made a 
There was no registered instrument 
evidencing the suit lease, but there was 4 
muchiltka executed by the lessee in the 
leasor’s favour. The District Munsif decreed 
the plaintiffs suit. On appeal by the con- 
testing defendant (the prior lessee), the Sub- 
ordinate Judge dismissed the suit, on the 
- ground that owing to the want of a register- 
‘ed lease signed by the lessor the relation 
“of lessor and lessee was not constituted bet- 
ween the parties. The plaintiff thereupon 
appealed to the High Court. 
Mr.P. Somasundaram, for Mr. D. Nerayona- 
marti, for the Appellants—The view of the 
' Subordinate Judge is clearly untenable. The 
registered muchiltka is enough to constitute 
the relationship of lessor and lessee: Syed 
Ajam Sahib v. Ananthanarayara Atyar (1). 
Mr. T. Prakasam, for the 4th and 5th Res- 
pondents:— The term of the plaintiff's lease 
has expired. He carnot now get a decree. 
Mr. V. Ramssam, fcr the lessor, supported 


the Appellent. 


U) 8 In”, Oar, 066; "5 M. 95 (1910) M. W. N. 
OG BM. L. T. doi 21 I L. J. 202. 
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RAM DATT 0. COURT OF WARDS, AJODHYA ESTATE, 


Mr. P. Somarundaram, inreply.—The plaint- 
iff can get a decree even after the expiry 
of the lease-term. Second Appeal No. 808 of 
1910, nnreported. 

JUDGMENT .—Following Syed Ajam 
Sahib v. Ananthanarayana Atyar (1) and 
Second Appeal No. 308 of 1910, we reverse 
the decision of the lower Appellate Court 
and restore the Munsif’s decree. The costs 
in the lower Appellate Court will be borne 
by the respective parties as directed by that 
Oourt. The respondents Nos. 4 and 5` 
will pay the appellant’s costs in this Court. 

Appeal allowed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Permios No. 119 or 1912-18, ox Frzanan 
Disrrior. . 
March 10, 1914. 
Present:—Sir D. C. Baillie, 8. M. 
- RAM DATT TIWARI—Drrexpant— 
APPHLUANT 
VOTEUS 
COURT or WARDS, AJODHYA ESTATE 
— PLAINTIFI—RASPONDHNT. 

Oudh Rent Act (TATI of 1888), Ohap. VII A, es. 101A, 
107 B, 107H—“ Judicial “ decision”-—Munfidar’s 
right to hold reni-fiee in future, no decision as to— 
Holdimg tobe recorded as rent-free as in past, cider as 


Assessment of rent only as to area umessed fo revenue. 

Whore s decision did not decide that certain 
persons had aright to hold rent-free in the future 
bus simply ordered record of tho holding as rent-free 
as in the past. 

Held, that it was nota “yudicial decision” within 
the meaning of section 107B of the Oudh Rens 
Act. Š 

Where in a resumption case the muafidar, who was 
recorded as an under-proprietor, contended that pro- 


- ceedings under the resumption sections could not be 


taken against him, inasmuch as section 79 of the 
U. P. Land Revenue Aot provided for tho 
fixation of the rent to be paid by under-proprietors 
and thus an application to have rent fixed should be 
made before the Settlement Officer: 

_ Held, that the muayi was not oxenipted from the 
operation of section 107A and subsequent sections of 
‘the Oudh Rent Act, because the-rnles jo ~whiak the 
operation of section. 70 .of .tha.U...P.. Land 
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Revenue Act is subject ‘do not contemplate the assess- 
ment of rent on rent-free tenures by the Settlement 
Officer under that section. 

Under section LO7H of the Ondh Rent Act, only the 
area azsseseed to revenue by the Settlement Officer 
cen be assessed to rent, keonuse it is the revenue 
poral on account of that arees which gives the 

for tho assessment of rent. 

Appeal from the decree of the Ge. 
sioner, Fyzabad, dated 30th May, 1913. 


JUDGMENT .—Appellent is the holder of 
a rent-free shankalp grant. The lower Ap- 
pellate Court has decided that he is liable to 
pay rent therefor under section 107H, up- 
holding the decision of the Oourt of first 
instance exceptin regard to the caloulation 
as to the rent to be paid. This decision is 
appealed in this Court by the grantee on two 
grounds: first, that the land was held rent- 
free under a judicial decision previously to 
the first “day of January 1902 (section 107B 
of the Bent Act); second, that the grant is one 
to which the provisions of section 79 of the 
North-Western Provinces and Ondh Tand 
Revenue Act are applicable. The first claim 
may be summarily dismissed. The decision 
relied upon by the appellant was not between 
parties and doea not decide that appellant 
had any right to hold rent-free in the future; 
it simply ordered record of the holding as 
rent-frea as in the past. As to the second 
point the appellant’s claim is that as he is 
recorded as an under-proprietor and sec- 
tion 79 of the Land Revenue Act provides for 
the fixation of the rent to be paid by under- 
proprietors, the application to have rent fixed 
should be made before the Settlement Officer, 
and that proceedings under the resumption 
sections cannot be taken. Itis unnecessary 
to enter into any discussion of the question 
as to whether appellant, b muafidar, is really 
an nunder-proprietor. or not. He has got 
record as under-proprietar, but the propriety 
of this entry is contested on the grounds that 
respondent was not n party to the proceed- 
ings in which the record was ordered, and 
that a shankalp grant made without considera- 
tion does not carry an under-proprietary 
right. 

Regarding this nothing more may be said 
because the question now raised can be 
decided on other grounds. Section -79 pro- 
vides that the Ssttlemant Officer shall deter- 
mine the rent to be paid by all under- 
proprietors in a mahal subject to rules made 
under section 284 by the Board of Revenue. 


The section, therefore, is not applicable in’ 
cases in which the rules of the Board do not 
permit determination of rent under this sec- 
tion by the Settlement Officer. Tho relevant 
portion of the rules is contained in mle 18 of 
the Board’s Circular 2-J: “Where no rentis 
reserved the holding must be treated as a 
rent-free grant and, like other under-pro 
prietary rent-free holdings, be recorded as 
rent-free. lt is for the superior proprietor 
to apply, if he thinks fit, to resume the rent-. 
free grant.” It is clar. therefore, that tho 
rules to which the operation of section 79 is 
subject, do not contemplate the assessment of . 
rent on rent-free tenures by the Settlement 
Officer under section 79. It is under sec- 
tion 1070 only that the Settlement Officer 
can deal with such grants. The result is 
that the grant now in question is not ex- 
empted from the operation of section 107A. 
and subsequent sections. The view taken by 

ə Commissioner appears to mo to be an 
entirely correct one. 

‘Appellant finally objects to assessment on 
the aren of the grove held by him. This isa 
question which does not arise before me at 
present as no rent has been fixed; but I may 
note that under section 107H only the area 
asseased to revenue by the Settlement Officer 
cnn now be assessed to rent. The OCommis- 
sioner has ordered that revenue should bo 
determined on the same system as the Settle- 
ment Officer had made his assessment on this 
land. If land was, as grove, exempted from 
his assessment by the Settlement Officer, it 
will not now be assessable to rent. It is the 
revenues now payable on acconnt of this land 
which gives the basia for the assessment of 
rent. The appeal is dismissed with costes on 
appellant in the Oourta of appeal but only 
half costa in the Court of first instance in- 
asmuch as the original suit was-for resump- 
tion, and the appellant was justifi in 
resisting it. 
8 Appeal diemisasd. 


` 


- which the tenants had, 
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VEDURUYADA VRNEANNA t. BRORIVER, MEDUR AND NIDADEVOLN NSTATE£A, 


MADRAS HIGH COURT. 
Bucoxp Arrais Nos. 1472 ro 1477 or 1912, 
December 28,1918. - 
Present:—-Mr. Justice Sadasiva Atyar and 
Mr. Justice Spencer. 
VEDURUVADA VENEKANNA AND OTHERS 


—~ APPELLANTS 
PETSUs 
RECEIVER, MEDUR axo NIDADAVOLE 
i e ESTATESR Reseonpgurg 
Madras Estates Land Act (I of ver, s 40— 
Considerations mot restricted to (a),(b) and (o) of x ction 


40 (8)—No particular weight to ba attached to (a), (b) 

or (c)—Interpretation of clause (a). 

* the three considerations (a), Bah, and (e) in section 
40 (8) of the Madras Estates Land Acbare not the 
only considerations which the Collector has to bear in 
mind before determining what the fair money rate 
to be fixed by him should amount to. Nor should 
the considerations in a partioular clause (a), (b), or 
(c) be given more as than in the other two. . 


The expression “the average valne of the rent 
scorned dun. totae landholder during the 
the 


rents per cultivated acre received during thie ten years 
by the number ‘ten’. 


Second appeals against the decrees of the 
District Court of Kistna, at Masnlipatam, in 
Appeal Suits Nos. 9, 24, 10, 11, 12 and 15 of 
1911, preferred against those of the 
Court of the Deputy Oollector, Ellore, in 
Second Suita Nos. 87, 146, 88, 124, 125 and 
149 of 1909 respectively. 


FACTS.—These suite were brought by the 
tenants of the village of Mondur in the Nida- 
davole and Medur Estates, for commutation of 
grain rents into money rents. The lands were 
clasged as ‘wet’ in the acconnw. The 
tenants, however, seemed every year to have 
been in the habit of letting a fraction of the 
‘holding lie fallow, or to cultivate it with dry 
crops. The semindar used to receive a share 
of the wet produce raised upon wet area 
cultivated, and it was alleged that money 
rents were paid for the dry crops raised on 
the wetlands. The question at issue was 
whether the average portions of the holding 
in previous yeara, 
“been in the habit of leaving uncultivated, 
should be included in the area which was to 
be adopted as the figure for dividing the 
average toial yield toarrive at the average 
yield per acre, the plaintiffs contending that 
jt ought not to be included and the defend- 
ants maintaining that it ought. Both the. 
lower Covrts found against the contention of 


the plaintiffs, who thereupon gered to the” 
High Court, 


Mr. P. Nagabhushanam, for the Appel- 
lanta.— Where commutation is applied for, 
the Court has to be guided by section 40 of 
the Estates Land Act in fixing the money 
rent, The nt cage is governed by sub- 
section 8 (6. In each of the holdings a 
portion of the land has not been cultivated 
for a number of years. In arriving at the 
average yield per acre the Courts below have 
divided the grain rent yielded by each hold- 
ing by the number of acres cultivated. This 
is obviously unjust and prejudicial to the 
tenants. The grain rent yielded should 
have been divided by the total number of 
acres comprised in each holding and the 
average rent should have been thus arrived 
at. Or, at any rate, the Courts below shonld 
have fixed a lump money rent upon each 
holding in its entirety taking the money. 
value of the grain rent yielded by each 
holding. The lands were left waste, because of 
insufficient supply of tank water to irrigate 
the whole of the holding. 


Mr. M. Purushothama Naidu, tor the Res- 
pondents.—The ples as to the insufficiency of 


water was not at all takenin the lower 


Courts. The basis of calculation suggested 
by the appellants would work a hardship on 
the landlord. The Oourts below have 
adopted the role which is fair to both sides. 
No evidence was adduced by the tenants as 
regards the rates of rent, the degree of 
fertility, etc., of neighbouring lands, so as 
E necessitate tho application of sub-clause 
b). : 


JUDGMENT. 


Sapastva Arran, J.—These six second 
appeals raise the question as to the proper 
rate of money rout into. which the rent in 
paddy grain produce, which has been till 
now paid by certain tenants in the village of 
Mondur in the WNidadavole and Medur 
Estates, should be commuted. The suits out 
of which these second appeals have arisen 
were brought by the tenants for such com- 
mutation of the grain rents into money rents. 
In their plaints they were prepared to pay 
money rents according to the quality of the 
lands from Ra. 4-4-0 to Ra. 7-8-0 per acre. 
The entire area in each holding bad always 
been treated as consisting of wet lands in 
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‘the accounta from fask 1803. When grain 
.rents were being received by the landlord, 
the tenants seem to have been in the habit 
of letting some fraction of tho entire area in 
‘soma of the holdings lie fallow or to be 
cultivated with dry produce, The semindar 
used to recsivea share of the wet produce 
raised from the cultivated wet area. Al- 
though the records do not show whether the 
area in which wet crops were not cultivated 
awas left wholly fallow or whether dry crops 
were raised on the said area (or most of that 
area), for which some rentin money was 
‘paid to the seméndar, the learned Vakil for 
the plaintiffs (appellants) represented to us 


that at leest some portion of the area not: 


cultivated with wet crops used to be cultivat- 
ed with dry orops and money rents - paid to 
ssmindar by the tenanta. 


As regards the questionof commutation 
jnto money rents, section 40 of the Madras 
Estates Land Act deals with the principles 
which ought to guide the Oonrtain fixing 
the money rents in holdings which were 
paying grain rents. Soction 40, sub-section 
8, says: “In making the determination the 
Collector shall have due regard to cach of 
the following considerations:— i 


(a) The average value of the rent actually ` 


accrued due to the landholder during the 
preceding ten years other than the years 
which the Local Government may notify 
to be or to have been famine years 
in respect of any local area or, if the value 
for such period cannot be ascertained, during 
any shorter period for which evidence may 
be available, excluding famine years; (b) the 
money rent payable by occupancy ryots for 
land of a similar description and with similar 
advantages in the same village or neighbour: 
ing villages; and (o) improvements effected 
by the landholder or the ryof in” respect of 
the holding, and the rules laid down in sec- 
tion 82.” 


In the present case the consideration 
referred to in clause (c) might be ignored 
as there is no evidence that improvements 
wore effected either by the landholder or the 
ryoé in respect of the holdings in dispute. 
Sub-section 8, again, does not state that tho 
three considerations (a), (b) and (c) are the 
only considerations which the Collector has to 
bear in mind before determining what the fair 
money rate to be fixed by him should amount 


to. Nor does it say that the considerations in a 
particular clause (a), (b), or (e), should be 
given more weight thaninthe other two. 
A general direction that “due regard should 
be given to each of the following considera- 
tions” is all that appears in the section. In 
the present case I am unable to say that 
such due regard’ has not been given to the 
considerations mentioned in sub-section 8. 

As regards the consideration in clause (b) 
if no evidence ia let in by either side and 
if neither side relies upon any facts which 
have to be established before the Court is in 
a position to give effect to consideration (b), 
I cannot say that that consideration has not 
been given dus regard to by the lower 
Courts. : 

Coming to the consideration (a), the only 
question argned was whether the expression 
“the average value of the rent actually accrued 
due to the land-holder during the preceding 
ten years” means the average rent per acre 
of the holding arrived at by dividing the 
totals of the rents per culitvated acre received 
during the ten years by the number “ten”, 
or whether it meant the average value of the 
ront found out by dividing the renta received 
in each of the ten -yoars by the number of 
acres inthe holding (both cultivated and 
uncultivated), totalling up the rents per acre 
during those ten years as found above, and, 
dividing the result again by ten. I think - 
the fairer rule of construction as regards the - 
terms of section 40, clause 3 (a), is the former 
rule followed by the lower Courts. At any 
rate that rule seems to be the fairer rule for 
application on the facts of these present 
cases. l, therefore, dismiss these second 
appeals with costa. 

` Bpaxomg, J.—I agree. The point upon 
which the parties are really at issue is whether 
the average portions which the tenants have 
been in previous years leaving uncultivated 
should be included in the area which is 
adopted as the figure for dividing the average 
total yield in order to ascertain the average 
yield per acre. There is no evidence that it 
ig necessary to keep oertain portions 
of each holding uncultivated in an average 
year, and if so, what such portions should 
be. It seems to me that in seeking to 
discover whatisthe proper rent value per 
acre we should in this case be exchanging 
certainty for urcertainty if we take the 
average value of the rent actually acerusd” 


r 


788 ' 
UMRAO BAHADUR Y. BEORNTARY OF STAT. 


referred to in section 40 (8), clause (a), as 
msaning the’ average value of the rent 
actually accrued on the’ whole holding, 
instead of the average value of the rent 
actually accrued on the average extent culti- 
vated out of the total area. I think the 
methods adopted by the lower -Oourts for 


arriving at the money rentsare fair to both 


sides and these appeals should, therefore, be 
é with costs. 
Appeals dismissed, 


COURT OF THE BOARD OF REVENUE, 
: UNITED PROVINCES. 
Patrrion No. 6 or 1913-14 or Lucxxow 
Disrricr. 
January 10, 1914. 
Present:—Mr. Tweedy, J. M. 

‘ Babs UMRAO BAHADUR PAT — 

APPELLANT 


têrsus $ 

Tur SEORETARY or STATE ror INDIA ' 
In OOUNOIL-——DEFRNDANT—RE8SPONDANT, 

Construction of document— ‘For purpose of cultiva- 

tion and building tenants’ houses,” 


Court, proper foram ts case 

Where certain land was given on lease “for the 
purpose of cultivation and building tenants’ houses” 
on payment of s certain amount of annual rent and 
an appreciable portion of the land was found to be 
occupied by non-agricultural tenante: 

Boer: that tho lease was a mixed ons oontaining 

both agricultural and non-agricultural land held under 

& lamp rent. 


Where 4 case is partly cognizable by the Civil 
Oourt and partly by the Revenue Court, the Oivi 
Court must d 6 the whole oase. 

Abdul Asis v. Nawab Malika Mulhadra Usma 
Badshah Mahal Sahiba, 1 O. O. Bup. 1; and Ooeman 
Khan v. Chawdry Sheoraj Singh, 5 N. W. P. KOR 
42, followed, 

Appeal from the decree of the Commis- 
sioner, Lucknow, dated 18th October 1918, 
upholding that of the Assistant Collector, 
Lucknow, dated 15th February 1913. 

FAOTS.—The plaintiff held a certain land 
on lease from the Nasool Department “for the 
purpose of cultivation and building tenants’ 
houses” in consideration of payment of a 
certain amount of annual rent. On expira- 
tion ofthe term of the lease the Nasool 
Department ejected the plaintiff from the 
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land without issuing a notico under section 
54 of the Oudh Rent Act. Tle plaintiff, 
therefpre, sued the defendant in the Revenue 
Oourt, under clanse 10 of section 108 of the 
same Act, for recovery of possession of the 
land from which he was ejected, principally 
on the ground that he, being a thekadar, 
could not be ejected vutherwise than by a 
legally valid notice served upon him in 
accordance with the provisions of the said 
section 54. The chief defence was as to the’ 
jurisdiction of the Revenue Court to enter- 
tain the mit on the ground that the lease 
was not a purely agricultural lease in so far 
as the word “tenants” occurring in the lease 


- meant agricultural as well as non-agricultural 


tenants and as an appreciable portion of the 
land was actually occupied by the latter. 
The plaintiff contended in reply that the snit 
was cognizable by the Revenue Oourt becanse 
apert from the fact thata great deal of the 
land was let to non-agricultural tenants, the 
lease as it stood was purely an agricultural 
lease, and urged the Court to return the 
plaint for presentation to the Oivil Court in 
case it found that the suit conld not lie in 
the Revenue Court. 

Pandit Gokaran Nath Misra and Pandú 
Bansi Dhar Misra, for the Appellant, 

Mr. Mumias Husain, for the Respondent. 

JUDGMENT.—It is impossible to resist 
the conviction on the evidence which was 
placed before the Court that the lease is a 
mixed one containing both agricultural and 
non-agricultural land held under a lump 
rant. The caso is, therefore, on all fours with 
that dealt with in the ruling of Abdul Asis 
v. Nawab Malka Mukhadra Usma Badshah 
‘Mahal Sahiba (1), which is based on the 
principle enunciated in the High Court ruling 
in Oosman Khan v. Ohawdry Sheoraj Singh (2), 
that when a case is partly cognizable by the 
Oivil Court and partly by the Revenue Court, 
the Civil Court must decide the whole case. 
Tn face of this ruling the appeal must fail. 
Asthe point dealt with above has been 
atrongly argued by the appellant in thres 
Revenue Courts the case is not one in which 
the plaint should be returned for presentation 
in the Civil Court. Appeal dismissed with 


coste. 

Appeal dismissed. 
$ m 1 0. O. Sup. 1. : ` 
` (2) ON. W. P. FL O, R. 42. 5 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Puitrriow No. 90 or 1912-18, or SULTANPUR 
DISTRICT. 
April 8, 1914. 
Present:—Sir D. O. Baillie, 8 M. 
BAM DIN i aa naka 


RAM BHAROSE SHUKUL—Derusparr— 
RASPONDENT. 

Uompromise, interpretation of—Agreemeat to con- 
tinue tn possession of holding as long a» ceita amount 
of rent paid, rights created under—Tenant’s heirs or 
swoceseors-in-inierest, sights wurde: agresment not 
extended to, effect of—Tianaferable right we land— 

_ Zamiadar, transferos’s right as agatnet—Pe sonal 
right, 

A tenant holding land under an agreement 
that as long as he continues to pey & certain 
amount of rent he, will remain in possession 
and occupancy of the land, has no transferable 
right in the laud, and the transferee from the 
tenant obtains no title whatsoever as against the 
landlord. 

The right created by the above agreement is 
a personil one inasmuch as it does not provide 
for tha extension of that right to the tenana heirs 
or successors-in-intarest. 


-~ Appeal from the decree of the Officiat- 
ing Commissioner, Fyzabad, dated 7th 
July 1913, upholding that of the Assistant 
Collector, Sultenpur, dated idth February 
1913. 


FAOTS.—A landlord granted a certain 
land as muafi, but retained some portion of 
it under his own cultivation. The muafidar 
sought to eject the landlord, but eventual- 
ly a compromise, dated 20th December 
1892, was arrived at between them, whereby 
it was agreed “that as long as the plaint- 
iff’ (6. e. the landlord) paid Re. 5 as rent he 
will remain in possession and occupancy of the 
land ‘in suit.” Subsequently the landlord 
mortgaged the holding to a third person, 
who on the basis of that mortgage ob- 
tained from the Oivil Court a decree for 
possession against the landlord and in 
1904 applied for mutation of names in 
the revanue papera, which, although object- 
ed to by the muafidar, was effected in favour 
of the mortgagae with a remark embodying 
the terms of the said compromise. 

The muwidar did not further contest this 
order, but some time later issued a notice 
of ejectment against the mortgagee, who 
contested it on the ground that by virtue 
of the compromise he was something more 


than a mere ordinary tenant 
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his claim to hold land without ejectment 
having been established in the mutation 
procesdings he had acquired by adverse 
possession a right not to be ejected so 
long as he continued to pay the rent 
entered in the compromise. The muafldar 
contended that the mortgagee could not 
claim as against him the benefit of the 
terms embodied in the compromise, for he 
was not bound by the transfer, inasmuch 
as the tenancy created by the compromise 
was under the law not a transferable 
interest in the land and also as the right 
arising therefrom was simply a perscnal 
one and could not acorue to the mort- 
gages. 

The suit was dismissed by the Conrt of 
first instance and in appeal the Oommis- 
sioner upheld that . decision, holding that 
the compromise did not confer an occupancy 
right upon the landlord, that the landlord was, 
therefore, nothing more than an ordinary 
tenant, that the transferee could not claim any 
better rights than those of the landlord 
and that, therefore, he could be ejected as an 
ordinary tenant. The matter was further 
contested in appeal before the Board. 

Mr. Fakhar-ud-din Hasan, for the _ Appel- 
lant. 

Baba Saraswat Prasad Nigam, for the 
rRespondent, 

JODGMENT.—I find it somewhat difficult 
to follow the line of argument adopted by 
the Oommiasioner, but of the correctness 
of his finding I have no doubt. The 
persons from whom appellant claims 
had no transferable rights and appellant 
from the mortgage in his favour obtained 
no title whatsoever as against the semindar. 
The tenant who hada right to objet to 
ejectment has had nothing to do with 
this land since 1904. He is now dead 
and the right to continue in possession on 
payment of 5-rupees rent was a -personal 
ons, no provision being mada that this 
right should extend to his heirs or succes- 
sora-in-interest. It appears, therefore, first, 
that the agreement under which ejectment 
could bo resisted is no longer operative: 
scoond, that even if it ware operative, it 
does not confer any rights whatsoever upon 


“ the appellant. 


The appeal must be dismissed with coats 
on appellant. 


4 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINOES. 
Petition No. 83 of 1912-138, or BULTANPUR 
Disreicr. 
April 8, 1914. 
Present: —Sir D. O. Baillie, 8. M. 


Raja RUDRA PRATAB aire 


APPRLLANT 
7 versns i 
RAM BARAN PATHAK—Derexvayr— 


RasPOKDHKT. 

Raeiaetion oase—Land held rent-fes jor fifty years 
and by too successors to original grontee— Witnesess, 
statement af, as hearsay from their fathers and grand- 
fdthers—attere of common k 
Hearsay evidence, admisnbility and sufficiency 

Where in a resumption case the KANAN 
prodaesd witnesses who said that they had heard 

m thelr fajhers and grandfathers that the land 
in suit had been held rent-free for fifty 
and by two successors to tho Oo 


Hold, that the above fants being such as would 
bo matters of common knowledgs in the 
the hearsay evidence on those was 
and sufficient. 


Appeal from the decreo of the Oficiating 
Commissioner, Fyzabad, dated 26th May 
1918, upholding that of the Depaty Com- 
missioner, Sultanpur, dated 12th December 
1912, upholding that of the Assistant 
Collector, Sultanpur, dated 12th Soptember 
1912. 

FACTS.—In s resumption case, the defend- 
ant in order to establish his defence, under sec- 
tion 107H of the Oudh Rent Act, produced 
oral evidence to prove that the land in suit had 
been held rent-free for fifty years and by two 
successors to tha original grantee. Tho wit- 

-neasas deposed to these facts as hearsay 
from their fathers and grandfathers. The 
plaintiff producsd no evidance in 
rebuttal and his mular admitted that 
the mugi was hell by the dsfendant’s 
predecessor-in-interest at the tima of the 
Firat Regular Settlement. All the lower 
Oourts, relying on the oral evidence adduced on 
behalf of the defendant, declared him to bo 
au under-proprietor of the land in suit. 
Bat the plaintiff contended that tho evidence 
in question baing hearsay and, therofore, 
inadmissible, the case could not bo decided 
on the basis of that evidences. 

Babu Ganpat Nahai, for 
lant. 

Mr. 5. P. Kain, for the Respondent. 

JUDGMENT.—The appsal is against the 
doneurrent findings of the three subordinate 


2 


the Appel- 
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that the evidence relied on was hearsay 
and thorefore inadmissible. The evidence 
given was that of persons who said they 
had heard of the facts they deposed to from 
their fathers and grandfathers. These facts 
were such as would be matters of common 
knowledge in the village and I consider that 
the evidence was admissible and sufficient. 
The appeal is dismissed with costs on 
appellant. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Srocosp Orvit Appsat No. 304 oF 1912, 
April 21, 1914. 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 
GOPALAKRISHNA AIYAR AND oTHsR4— 
DEFENDANTS— ÅPPBLLANTS 


DETIL 
Sri Sri SUKIRTHA THEENTHARA 
THEETHA SWAMIGAL (Dp) 
AND OTHERS— PLAINTIFFS- -RAFPONDENTS. 
Registration Aot (XFT of 1908), «. 17—Laadlord and 


“tenanit—Lease not admissible wm edence for want oj 


Where there ie merely an oral agreement to lease 
and not a lease registered under section 17 of the 
Registration Act, a landlord is not estopped from 
evicting the lesase in possession. 

Where a tenent in the belief (induced in him by 
the oondact of the landlord) that a permanent lease 
of the land 


ted to him erecta’ a building 
#horean, ho la entitlod to compensation when evicted. 
therefrom, 


Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal 
Suit No. 46 of 1911, presented against that 
of the Court of the District Munsif of 


Tinneyvelly, in Original Suit No. 156 of 
1909, 
Mr. T. V. Muthukrishna Aiyar, for the. 


Appellants. 


Mr. K. Sresnicasa Atyangar, for the Res- 
pondents. 


This second appeal coming on for 
hearing on Monday, the 8th of September 
1918, the Court delivered the follow- 
ing 
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JUDGMENT.—The learned District 

_ Jadge’s decision to exclude from considere- 
tion Exhibits C, TL and LIL appears to us to 
be wrong. If they were put forward oa 
containing AN agreaemant to lease, the want 
of registration is undoubtedly a» fatal objec- 
tion to their admissibility and they could not 
be adduced as evidence ofa written agree- 
ment to lease, which under soction 17 of the 
Registration Act is compulsorily registrable. 
But thero is nothing to prevent these docu- 
ments being admitted as evidence to prove 
an oral agreement to enter into a lease, or 
a license to build on tho land. If the 
former transaction were established, the de- 
fendant might possibly plead’ that the plaint- 
iff were equitably estopped from evicting 


him or et least bound to compensate him;. 


and inthe case’ ofa license he might put 
forward a similar plea with special reference 
to section 60 of the Easements Act. We 
do not consider that the failure to speci- 
fically set up the case of a license in the 


written statement should prevent the Dis-` 


trist Oourt from oonsidering sucha plea, 
seeing that il was taken in the District 
Munsifs Court. i 


It follows from the above that the Dis- 
trict Judge has wrongly excluded im- 
portant evidence from consideration. We must 
call for findings on the following issues:— 


(1) Whether there was an oral agreement | 


between the lst plaintiff's predecessor and 
the defendant’s father to enter into a» lease; 
and if so, what were to be the terms of the 
proposed lease? 


(2) Did the lst plaintiff's predecessor 
give the defendant’s father a license to build 
on the plaint land within the meaning of 
section 52 of the Easements Act? 


(8) If either an oral agreement or 8 


license is proved, sre the plaintiffs thereby 
estopped from evicting the defendant; or, if 
not estopped, are they bound to pay him 
any, and, if sọ, what, compensation? 


The findings should be submitted within 
one month from the date of this order and 
seven days will be allowed for filing objec- 
tions. 

In compliance with the order contained 
in the above judgment, the District 
T tf Tinnevelly submitted the follow- 


FINDINGS. Findings have been called 
- for on the following issues:— 


See above 
(2) do. 
(8) do. 


IL. Issue I—It seems to me perfectly 
clear from Exhibit II that there was 
an oral agreement between Ist plaintiffs 
predecessor and defendant’s father to enter 
into a lease. That document shows that ist 
plaintiff's predecessor had agreed to give 
defendant’s father a permanent lease at u 
rent of Rs. 6a year for a consideration of 
Rs. 60, at the same time reserving authority , 
for the addressee to substitute for such a 
permanent lease one for a term of 12 years. 
The addressee having taken no steps to 
enter into a lease of either description with 
the proposed lessee, I think I am justified 
in finding, as the latter was in presuming, 
that thera wns an agreement to enter intoa 


‘permanent lease for building purposes. 


ILI Issos II—I do not think that what 
was qontemplated between the  partics 
amounted to a license. For a license is 
for a particular purpose while a lease is 
intended as here to pars an interest in 
property. 

IV Isus III. —On the finding that there 
was only an oral agreement, plaintiffs are not, 
I think, estopped from evicting defendant, 
The latter cannot succeed by setting up, 
instead of a legally registered lease, a mere 
oral agreement on the part of plaintiffs 
predecessor with himself to lease the suit . 

riy [Gopalasami Ohetttar v. Fischer’ 
as A lease for the term agserted by him 
requires registration under section 107, 
Transfer of Property Act. Where there is 
no registered instrument, there is no lease 
and the supposed lessor can evict, And it 
is not open to the supposed lessee to argue 
that his lessor is equitably estopped by his 
conduct in letting him remain on the land 
and build. For there can be no estoppel 
against the plain provisions of o Statute 
[Jagadbandhu Saha v. Radha Krishna Pal 
(2), Abdul Asis v. Kantha Mallick (3)]. 


I would, therofore, find that defendant 
having no registered lease, is liable to evic- 
tion and that plaintiffs are not estopped from 


2) 4 Ind. Oas. 4144 86 O. 020. 


1) 28 M. 328 at p- 336 15 W L. J. 14. 
6 10 Ind, Cas 407; 88 O. 51% 13 O, ILa J. 603, 
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evicting him. As, however, he seems to 
me to have been misled by the inaction of 
the ad-lIressee of Exhibit IT into the belief 
that he would geta permanent lease and 
was entitled to build, I consider that he 
should be paid compensation. He values: 
his building at Rs. 509 and the other side 
puts it at Rs. 250. The true value is pro- 
bably between those figures, but my 
predecessor thought that Rs, 230 would 
be‘adequate compensation and I have been 
shown no ground for holding that he under- 
valued the building. 

This second appeal coming on for final 
hearing after the return of the findings of 
the lower Appellate Court upon the issues 
referred by this Court for trial, the Oourt 
delivered the following 

JODGMENT.—We accept the findings 


except as regards the amount of compen- . 


sation. On this” point 
ao finding from the learned District 
Judge, as we did not consider that 
his predecessor had recorded a defnite find- 
ing. Hs was not justitled in simply follow- 
ing his predecessor, especially as he con- 
sidered a higher figure to be nearer the 
truth. We do not, however, propose to refer 
the matter again: On the meagre evidence 
on record, we fix the amonpt of compensation 
at Rs. 375 and direct in modification of the 


wo called for 


lower Appellate Oourt’s.,decree that plaint- 


ifs be put in possession of the property 
on payment of this amount to defendants. 

Hach side will bear its own costs through- 
out. ` á 


` Decres modified, 


OALOCUTTA HIGH COURT. 
Orm Ruyistox Casa No. 226 oF 1914. 

; April 7, 1914. 
Presni:——Justice Sir Asutosh Mookerji, Kr., 
and Mr. Justice Beachoroft. 
SAROJINI DASI alias PATAL DASI— 

i APPLIGART— PETITIONER 


. versus 
BHOLA NATH DAS—Ossacron— 
Oppostta Party. , 
Uim! Procedure Code (Act F of 1908), s 115, 
OQ. KATIH, r, 5—Application for permission 


s to ome 
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Sr ss 
as pauper rejected—Defective procsdure—Revision— 
High Court going into evidence and setting aside lower- 
Oourt’s order. ` 

The primary Court having failed to determina 
whether the petitioner was a peuper on the date on 
which her application for permission to me as a 
pauper wis presented and having rejected her appli- 
cation on the ground that she was possessed of some 
ornaments more than six months before that date, 
the High Court, holding the lower Court’s procedure 
to be materially defective, went into the evidence and 
sot aside its order, 

Application under section 115, Oivil Pro- 
cedure Code, in the matter of Pauper Case No. 
2 of 1913 of the lst Oourt of the Munsif at 
Sealdah. < ` 

Babu Biraj Mohan Majumdar, for the 
Petitioner. . 

Babu Sarat Ohandra Mukherjee, for the 
Opposite Party. 


JUDGMENT.—We are invited in this 
Rule toset aside an order by which the Court 
below has refused an application by the 
petitioner for leaye to sue in forma 
pauperis. í f 

The plaintiff is the wife of the defendant 
and seeks to sue him for recovery of the 
price of ornaments and other articles which 
she alleges have been wrongfully withheld 
from her by her husband. She values the 
claim at Ra. 7381-8 for which a Oourt-fee of 
Rs. 59-8 has tobe paid on the plaint. Her 
allegation is that there were differences 
between her and her mother-in-law, that as 
a result ahe has been expelled by her hus- 
band from his honse and that she is not 
possessed of sufficient means to enable her 
to pay the fee prescribed by law for the 
plaint. The defence substantially is that on 
the 17th November 1912, she was expelled 
for misconduct, and that she bad on her 
person at the time ornaments of the 
approximate value of Rs. 250. In the course 


‘of the evidence, it was also sought to be 


established on behalf of the husband that, 
since her expulsion, she had received money, 
from a person who had redeemed. ornaments 
kept in pledge with her. Reliance has not, 
however, been placed in this Oourt on this 
allegation, because there is no evidence to 
show that the loan transaction mentioned, 
was carried on with her own money. On 
the other hand, the suggestion has been made 
that the money really belonged to her 
husband; so that even if it be assumed 
that she has obtained any monéy from 
the debtors, the money clearly cannot 
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be taken into account as has been erronsously 
done by the Court below to determine whe- 
thér she was possessed of sufficient means to 
enable her to pay the Court-fee. 

The question remains whether, om the day 
when the application for lsava to sue in 
forma pauperis was made, that is, on the 
6th May 1913, the petitioner was a pauper 
as alleged by har. ‘he Court below has nob 
datermined this question, but has merely 
founi that more than six months previously 
she ran away with soma ornamonts} this, 
however, she denies, ani actually seeks to 
sae to recovar’ the prico of tho3e very 
ornaments amongst others. As the order 


of the Court below ia thus materially. 


defective, wo have hadthe evidence read to 
us. Tho circumstances as disclosed therein 
may bs briefly stated. The plaintiff alleges 
that she wag expelled on the 17th November 
1912, that sha has no monsy, and that since 
ber 6epulsioh gha has managed with great 
difficulty to earn a livelihood by making 
paper packets. She seeks to recover the 
valas of a number of ornamsnats which she 
alleges are still in tha oustody of her 
husband “and haye been unlawfully with- 
hell by him. ‘The defendant states with 
regard, to some of the ornamonts olaimed, 
that they. were taken away by her, and as 
. regards the others, he denies that they are 
with him. There is no tangible evidence to 


show that the plaintiff was possessed of- 


sufficient means on the date of the application 
which would enable her to pay the neces- 
sary Court-fee. ‘The application also is not 
opposed by the Government, Under all 
these circumstances, we hold that leave ought 
to have been granted to the petitioner to sus 
in forma pauperis, 

The result is that this Rule is mado 
absolute, the order of the Oourt below set 
aside and the plaintiff allowed to sue in 
forma paxperts, The plaint will be 
registered and the suit tried on the marita in 
due course. There will be no order for coats. 

In view of the opinion onthe merits of 
the case, already expressed by the learned 
Munsif who has dealt with the application 
for leave to sus in forma pauperis, we 
direct that the suit be heard by some other 
Maunsif at Sealdah, or if no other Munsif is 


available there, by a Munsif at Alipore, to 


pe selected by the District Judge. 
Rule mads absolute, 
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LOWER BURMA CHIEF OOURT: 
Civiu Rarsrexos No. 51 or 1914. 
June 18, 1914. 

Pressnt:—Sir Honry Hartnoll, Chief 
Judge, and Mr. Jaatice Ormond. 
OATHERINE THA DDEUS—Pamrionan 
In re WILL or G. 0. THADDEUS 
(DHUBASED). 

Court Fees Act (TLI of 1870), 5. 19-I, Sch. I, Art, ll, 
Sch. DI—Foim—"Valucs” moans nett ralue—Inie- 
pretation of Statuis—Meaning not clear—Doubt in favowr 
of subject. 

The word “value” in Article 11 of Bohedule I of 
the Oourt Fees Act moans the nett value and, there- 
fore, only the nett value of an estate should be taxed. 

Wuere the meaning of the Legislature is not clear 
the doubt must be given in favour of the subject, 

In the goods of Harnett Temot Ker,, 21 Ind. Oas. 
502,18 0. W. N. 121, 180. L. J. 808, followed. 


FAOLS as well as the question of law 
raforred for decision to a Division Bench 
appear from Young, J.’s following 


ORDER OF REFERENOK. 

This is-an application for probate and 
the question arises as to the amount of Oourt- 
fees to bo paid. It has been hitherto the 
practice of this Oourt to assess the duty on 
tho nett value of the estate at the rate 
applicable to the gross value of the estate. 


, [he same practice seems to have been 


followed in Calcutta, but the question as to 
ita propriety was recently raised there in the 
case In the goods of Harriett Teviot Kerr (1), 

and referred by the Ohief Justice for decision 
to Mookerjee, Judge, who after full argument 
decided that the duty should be caloulated 
at the rate applicable to the nett value. As 
this decision raises some doubt in my mind 
as to the correctness of this Court’s practice, 
I refer the question, as to whether the rate 
should be calculated on the grosa or nett 
value, to be decided by a Full Bench or Bench 
of this Court as the Ohief Judge may 
determine. 

Mr. D. Dorabjes, for the Appellant. 
Mr.-Eggar A. G. A., for the Government, 
JUDGMENT. 

HARINOLL, Orre, O: J.—The question for 
docision is as to the amount of duty to be 
paid on Probate of the Will of Gregory 
Oatohiok Thaddeus deceased. It hns 
hitherto been the practice of this Court to 
assess the duty on the nett valae of the state 
at the rate ‘applicable tothe gross value of 


(1) gi Ind. Oas. 503 18 0, W. N. 121; 18 0. LJ, 
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the estate, but in view of the decision in the 
case of In the goods of Harriett Tavtiat 
Kerr (1) the learned Judge on the 
original side has referred the question toa 
Bench. Section 19-I of the Court Fees Act 
enacts as follows: (1) No order entitling the 
petitioner to the grant of Probate or Letters 
of Administration shall be made upon an 
application for such grant until the petitioner 
has filed inthe Oourt a valuation of the 
property in the form set forth in the third 
Schedule, and the Court issatisfied that the fee 
mentioned in No. 11 of the first Schedule 
has been peid on such valuation.” 
section was enacted by Act XI of 1899. 
Schedule OI is a form of Valuation. 
Annexure A of it deals with all the proporty, 
of the deceased and its valne, Annexure B 
deals with the amount of debts, funeral 
expenses, mortgage incumbrauces, property 
hald in trust not beneficially or with general 
power to confer a beneficial interest, and 
other property not subject to duty. The 
total shown by Annexure B, which ts stated 
as not subject to duty, ir then dedueted from 
the total shown in Annexure A aud is 
described as the nett total. It is clear, there- 
fore, that the duty is leviable on this nett 
total. Article 11 of Schedule I lays down s 
sliding scale and begins: “When the amount 
or value of the property in respect of which the 
grant of Probate or Letters is made exceeds 
Re. 1,000 but does not exceed’ Ra. 10,000: 
2 per centum on such amount or value”; and 
proceeds: “When such amount or ‘value 
exceeds Rs. 10,000 but does not exceed 
Ra. 50,000: 2¢ per centum on such amount 
or valus; when such amount or value exceeds 
Bs. 50,000: 3 per centum on such amount or 
value.” The entries in columns 2 and $of the 
article were enacted by Act VIL of 1910. 
The difficulty arises in construing the words 
“amount or value of the property in respect 
of which the grant of Probate or Letters is 
made,” as Probate or Letters are granted on 
the gross value of the eatate; but according 
to section 19-I the fee is only to be paid on 
the nett value. Article 11 makes the duty 
payable on the gross value; but section 19-I 
says that it is only to be paid on the nett 
value. .The meaning of the Legislature seems 
to me to be not clear, and where this is so 


the doubt must, in my opinion, be given in- 


favour of the subject. For the reasons 
given Mookerjee. J., in the cose above 
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quoted I am inclined to think that the 
intention was for the scale laid down in 
Article 11 to be calculated on the nett value 
shown in Schedule ITI. The provisions of 
section 19 B of the Court Fees Act necm to 
me to lend support to such a view. I weuld, 
therefore, hold that ibe rate skould te 
calculated on the nett value of the estate 
according to the scale laid down in Article 
11 of the first Schedule. In the present case 
the nett value is said to be Ra. 6.282.9-7.- 
Duty should, therefore, be paid on this 
amount at the rate of two per cent. 

Oxnoxp, J—I concur. Schedule II of the 
Court Fees Act shows thatthe value of an 
estate is the nett value for the purposes of the 
taxation. I think ‘that the words in the 2nd 
column of the lst Schedule, Article 11, “value 
of the property in respect of which the 
grant of Probate or Letters-is made’”’,—are 
also intended to mean the nett value of the 
estate or, in other words, the actual or 
merket value as a whole’ of the estate which 
is to be administered, which would be the 
value of the assets less the amount of 
liabilities. ` 

Only the nett value is taxed: and pre- 
sumably all estates of the same nett value 
are intended to pay the same tax: But if the 
above words in Article 11 are ta! en to mean 
the gross value 4. e., the value of all the 
property that will come into the hands of 
the executor or administrator withont taking 
into consideration the amount that must be 
paid ont to creditors, an estate of the gross 
value of Re. 51,000 but with liabilities to 
the extent of Ra. 42,000 and, therefore, of 
the nett value of Re. 9,000 would pay a tax 
of 8 per cent. -on Res. 9,000, 4. 6, 
Re. 270, whereas an estate of the valne of 
Re. 9,000 without liabilities would- pay only 
2 per cent. 1. 6, Re. 180, 

. Reference anncered, 
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ALLAHABAD HIGH COURT. 
Exsoution Frrst Orvin APPHAL No. 416 or 
1918. 

‘Jane 5, 1914. 
Present:—Mr. Justice Chamier and 
Mr. Justice Rafique. 
PREM—Patitiovag—D agen -Ho1npsR— 
APPRLLART 


versus 
MUHAMMAD HABIBULLAH—~ 
Opposttm PARTY] 0DGM8NT-D£BLOR— 
RESPONDENT. 

Civil Procedure Cods (Aœ V of 1908), O. KIT, rr. 58, 
B7—Atdachment of decrea—Paymsinit by judgment- 
debtor to original deorse-holdsr during subsistence of 
attaohmsnt, validity of. 

In execation of his decreas a decree-holder got 
attached a decree whioh his judgment-debtor had 
obtained against a third person. The Oourt, in 
which he waa exeoating his decree, directed him 
to execute tha decreas which he had attached and 
00: the execution oase of his own decree to 
the records, The deocres-holder applied several 
timea for exscution of the attached dəcrea, but his 
applications were strook off for default. Then tho 
jadgment-debtor in the attached derse paid s sum 
to his deoree-holder: 

Hold, that the payment was invalid inasmuch as 
the provisions of Ordar XXL, rule 57, wore inapplicable 
bo the cass anil tha attashmant of tha dooree was 
subsisting ab the timo of the payment. 

Gopal Niaashet v. Joharimal ond Dada Balehet v. 
Joharimal, 16 B. 522, relied upon. 


Execation first appeal from the decision 
of the Jaiga of the Oourt of Small Oauses 
with powers of a Sabordinate Judge of 
Agra, dated the 19th Aagnat 1913. 

Mr. Nihal Ohand, for the Appellant. 

Mr. Muhammad Ishag, for the Raspondent. 

JODAMEN [.—The facta which have given 
rise to this apoesl are as follows:—Paras 
Ram, Khisli, and Jawahir obtained a decree 
against Habibullah, tha respondent in the 
presant case, on the 12th ‘of Octobar 194. 
Panna Lal, the father of the appellant, ob- 
tained a dacres against Paras Ram and Khiali 
on the 21st of November 1998. The dacree 
against Hvbibollah wasa docree for costs 
and the decree of Panna Iml was a simplo 
- money decree. On the 7th of February 1908, 
Panna Lal applied for attachment of the 
décres dated October the 12th, 1904. This 
application was allowed under section 278 
of Act XIV of 1832 and prohibitory orders 
ware issued to both parties to the decres-of 
12th October 1994. On the 2nd of April 
1993 the Gourt, which had passed the decree 
in favour of Panna Lal, directed him to 
execnte_the decres which he had attached and 
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consigned tue execution case to the records, 
Panna. Lal obtained a transfer certificate 
to the Court of Aligarh. In Jnly 1908 he 
mide an application for execution of the 
decres of 12th October 1904 and Habibullah, 
the judgzmsnt-debtor, filed objections. Both 
the application and the objections were 
struck off on the 29th of April 1909 for 
default. Subsequently, several applications 
were made by Panna Lal for execution of 
the decree against Habibullah, but they were 
struck off for default. On the 6th of January 
1918 Habibullah is szid to have paid a sum 
of Rs. 1,595-18-6 to Jawahir on account 
of the decree of 12th October 1904, and 
Jawahir certified the payment on the 13th of 
January 1918. On the 9th of January 1913 
Prem, the minor son of Panna Lal, applied 
for the execution of the decree of 12th 
October 1904. Habibullah filed objections 


-with one of which we are concerned in this 


appeal. He said that the payment made by 
him to Jawahir was a valid payment inas- 
much as no attachment of the decree of 12th 
Ostober 1904 was subsisting at the time. 
In support of his contention he relied on the 
provisions of Order XXI, rule §7, Civil Pro- 
cedure Code. The Oourt of first instance ac- 
cepted Habibullah’s objection and rejected the 
application of Prem. It is contended before us 
that the provisions of Order XXI, rule 57, 
are inapplicable to the present case. Wa 
think that the contention is well founded. 
The dismissal of the application of Panna 
Lal which rolated to the execution of the 
decreas of 12th October 1904, could not have 
the effect of withdrawing or cancelling the 
attachmant, which was made in execntion of 
the decres of 2lst November 1908. The 
payment made by Habibullah to one of the 
original decree-holders after and during the 
subsistence of the order made under section 
273 of old Oode cannot be held to be valid. 
This view is borne ont by the caso of Gopal 
Nanastet v. Joharimwal and Dada Balshet v. 
Joharima!l (1). The appeal, thorefore, succeeds. 
We sot asido the order of tho lower Court and 
direst that the other objections of Habib. 
ullah be disposed of according to law. Costa 


will abide the event, 
Appeal accepted. 
(1) 16 B. 532, 


708 


BATNA CHETITAR Y. NARAYAXNANWAMI CHWTTLAR, 


, MADRAS HIGH COURT. 
Freer Orvis APPrAL No. 249 or 1909. 
April 8, 1914. 
Prevent: — Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 
RATNA CHETTIAR AND oTHeRs— 
PLAINTINPS—ÀÅPPELLANTS 


versus +. 
NARAYANASWAMI OHETTIAR 
AND OTHE RS— DEFER DANTS— RESPONDENTS. 
Hmdu Law—Alienation by widow—Rsmote revei- 
sionsr, whether entitled to sus for declaration—CUoln- 
non of tmuediate reversioner—Will, construction of— 

Absolute estate o limeted astate—Teet—Vested or 
contingent interest —Tranafer of Property Act (IV of 
1882), a 21, 26. 

, A remote reversioner cen sue fors declaration when 
the presumptive reversionsr is either colluding with 
the alienee or is not interested in seeking to set aside 
the unlawful dealings of the widow in possession. 

o QOhidambara Reddiar v. Nalammal, 5 Ind. Oas. 
164,88 M. 410; TM. L. T. 44, Tami Dut Koer v. Hans- 
butts Koerain, 10 0. 824 at p. 888 13 O. L. B. 418 
(P.O), 10L A. 150, Monmohan Ghose v. Equitable Coal 

"Oo. Lid., 24 Ind. Oas. 144, 18 O. W. N. 508, followed. 


Where the words of a disposition sie cleer a 
unambignous, the sex of the donee will not be m 
qualification for acquiring an unqtalified estate. Bus 
whore the words are consistent with the meation of 
an interest which the law ordinarily gives to females, 
then the rule of law is that the testator inrended to 
conform to the principles of law by which the partios 
in the absence of a testamentary dispomton are 
governed. . 

Where the material portions of a Will ran in the 

following terms.— f 

“all my proporties should, after my death, be in 
the possession of my wife herself, and aho herself 
showld be heir to everything and Muthu Arunachella 
Chetty and my wife should live together amicebly as 
of one Ag - 

“If the two could not agree, my wife should pey 
Bu. 4,000 and separate him and then my” wife should 
enjoy all the remaining properties with absolute 
ri t” a 

‘If both of them should live amicably, Muthu 
Aranachella Chetty himself should enjoy the proper- 
tios which remtin after the death of tho said Benga- 
lani Ammak.” | 

Held, (1) that the mere use of the words “should 
be heir', ‘remaining’ and “which remain” in a testa- 
mentary disposition could not be said to enlarge the 
interest which the wife took otherwise under the 
Hindu Lew, and that the worda had reference only to 
tho disposition which » Hindu female as a 
limited owner could make; 

. (2) that the last clause af the Will crested in favour 
of Muthu Arunschella Chetty a contingent interest, 
which on his living amicably with the tostator’s wife 
became a vested interest under sections 21 and 26 of 
the Transfer of Property Act; g 

Musammat Burajmam v. Rabi Nath Ojha, 80 A. 84 ` 
18 M L J. % 120. W. N. 231,10 Bom L. B, 58, 5 
A L. J. 6770. L, J. 18h 8 X L. T. 1444 35 L À. 17 
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W: 
ALJ. 
Advocate-General of Bombay, 11 Ind. Oaa. 547; 

18 Bom. L R. 471, followed. 

Sarendrantth Ghoss v. Kala Ohand Banerjee. 12 O. 
W. N. 668. distinguished. 

(8) that such interest passed on his death to his 
heirs and the wife of the testator had no power of 
disposition over it. = 


Appeal against the decree of the District 
Court of South Arcot, in Original Suit No. 
9 of 1909, 

Mr. T. B. Venkatarama Basiri, 
Appellant. 

Mr. T. R. Ramachandra Atyar (with him 
Messrs. T. M. Krishnaswanis Astyar, G. 8. 
Ramachandra Atyar), for the Respondents. 

JUDGMENT.—One Govinda Ohetty 
executed a Will onthe 20th December 1877 
and died subsequently. It purporta to be 
in favour of his widow and his nephew and 
son-in-law, Muthu Arunachella Chetty. The 
latter died in March 1878: the 2nd defendant 
is his widow and the 8rd his widowed . 
daughter. On the 18th December 1908, 
Sangalani Ammal, the widow of Govinda 
Chetty, executed a Will. She has died since. 
Plaintiffs are reversioners to the estate of 
Muthu Arunachella Chotty. ‘They sue for a. 
declaration that Sengalani wax-not competent 
to dispose of the plaint property by her 
Will, that Muthu Arunachella Chetty had 
a vested interest in it at the time of his death 
and that they are entitled to succeed to the 
estate after the lifetime of the 2nd and 8rd 
defendants. The District Judge held that 
Muthu Arunachella Ohetty had no vested 
interest in the property covered by the Will, 
and that the discretionary relief of declara- 
tion should not be granted in this case, as 
the plaintiffs can succeed, if atal, only 
after the death of defendants Nos. 2 and 8. 
Plaintiffs have appealed. We are unable to 
concur with the learned District Judge upon 
either of the points decided by him. 


It has been held in all the Courts in India 
that a remote reversioner can ane fora 
declaration when the presumptive reversioner 
is either colluding with the alienee or is not 
interested in seeking to set-aside the unlaw- 
ful dealings of the widow in possession. 
Sengalani’a Will is partly in favour of the 
8rd defendant, and itis clear that neither 
the 22-1 defendant, her mother, nor the third 
defendan:ia interested im questioning the 
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for the 
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disposition made by the deceased. Following- 
Ohidambara Reddiar v. Nallammal (1), we 

hold that plaintiffs are entitled to bring this 
suit. Further as pointed out by the Judicial 

Committee of the Privy Council in Jem Ded 
Koer ` v. Hansbutti Koerain (2), a pro- 
nonncement on the proper construction of 
Govinda Chetty’s Will may have the effect of 
preventing further litigation. See alro 
Monmohan (hose v. Heuttable Coal Oo. Idd 

(8). And itis all the more desirable as the 
District Judge.has given his decision upon 
the construction to be placed on the Will. 

We, therefore, hold that the suit is not 
liable to be dismissed on this ground. 

The main question for decision is whether 
Muthu Aranachella Chetty had a vested 
interest in the property under the Will of 
Govinda Ohetty. There are four principal 
clauses in the Will. (1) The preamble says 
that the Willis made in favour of his wife 
and nephew: (2) it next recites the fact that 
his nephew has been living with the testator 
since birth and saya: “all my properties, 
should, after my death, be in the posseasion 
of my wife herself and she herself should be 
keir to everything: and Muthu Arnnachella 
Chetty and my wife should live together 
amicably as ofone family.” (8) The third 
clause provides that if the two could not 
agree and live together amicably “my wife 
should pay Rs. 4,000 (four thousand) and 
separate him and then my wife should enjoy 
all the remasmiag_ properties with absolute 
right.” (4) Then comes the final provision 
which directa that “if both of them should 
live together amicably, Muthu Arunachella 
Chetty himself should enjoy the properties 
which remain after the death of the said 
Sengalani- Ammal.” Apart from any 
question of technicality, itis clear that the 
testator did intend to give some property to 
his nephew. In case of disagreement, he is 
to be cut off with Rs. 4,000 at the option of 
the widow. Jf there is no quarrel, he is to 
be the heir to all the properties remaining 
at the death of the widow. Mr. Rama- 
chandrier’s argument ‘would lead to the 
conclusion that even though they lived 
together amicably it is open to Sengalani to 
deprive Muthu Arnnachella Chetty of all 

6 Ind: Cas. 164) 88 M. 410; 7 H. L. T. 44. 
Rone } 10 0,824 at p. 383; 18 O. L. R. 418 (P. 0.); 10 
A.1 
(8) 2d Ind, Ona, 144, 18 0. W. N, 596, 
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righta in the property by disposing of it 
during her life-time. This is manifestly 
against the intention of the testator. The 
learned Vakil lays stresas upon the use of the 
word remaining as qualifying the property, 
and contends that the testatcr gave the widow 
absolute power to deal with it, as he did 
not apprehend that she would act ungener- 
ously towarda her own son-in-law. We 


: were atfirst inclined to hold rematning was 


intended to give powers of absolute dis- 
position to the widow. On further considera. 
tion, we have come tothe conclusion that 
that expression only refera to the power of 
alienation for necessary and binding purposes, 
which a limited owner has under the Hindu 
Law. Itis significant that in clause 2 of 
the Will, the testator refers to the widow only 
as heir, whereas in clause 3 he ‘gives her 
absolute powers of alienation after having 
paid off Rs. 4,000 to his nephew. Mr. 
Ramachandrier argues that the use-of the 
words “as heir” indicates that the testator 
gave the widow all his property as full owner 
and quotes Musam mat Suragmant v. Rabi Nath 
Ojha (4) in support of it. Tho Will in the 
Allahabad case provided that the widows should 
“romain in possession as owners with pro- 
prietary powers.” The present Will does not 
contain similar words. On the other hand it 
was laid down in Radha Prosad Mullsck v. 
Ranimons Dassi (5) that Hindu Wills should 
be construed relative to the notions of Hindus 
respecting the rights of donees under the 
Hindu Law: and in a case very aimilar to 
the present one it was held that the use of 
the word “malik (owner)” did not confer an 
absolute estate on the widow: Motilal 
Mithalal v. Advocate-General of Bombay (6). 
The two classes of cases are notin conflict 
as isoften supposed. Where the words of 
a disposition are clear and unambiguous, the 
sex of the donee will not be a disqualification 
for acquiring an unqualified estate. But 
where the words are consistent with the 
creation of an interest which the law 
ordinarily gives to females, then the rule of 
Jaw is that the testator intended to conform 
to the principles of law by which the parties 


- 788 INDIAN CASES. [1914 
FIRM OF KALUBAN v. FIRM U¥ BUDHURAM, a 


in the absence of a testamentary disposition analogous to the power to appoint mentioned 
are governed. Bearing these principles in im Surendranath Ghose v. Kala Chand Banerjes 
mind, we must hold that the words “should bs (7) and that as held by the learned Judges 
heir’ in clause 2 were not intended to in that case, the nephew had only. a contin- 
.confer an absolute estate on the widow, gent interest. The report of- that case 
especially when the testator in clause 8 does does not give the provisions of the Will, 
give absolute powers of disposition in certain andthe learned Judges, after taking it as 
contingencies. Clause 2 only gives the widow conceded that the Will gave only a contin- 
the rights which she is entitled to under the gent interest, proceeded to say that that 
Hindu Law. Mr. Ramachandraier’s next interest cannot be attached in execution. 
contention is that there are no wordsof That decision affords no guide for the de- 
gift in favour of Muthu Arnnachella Chetty. termination of the question before us. Even 
It must be remembered ¢hat words of if the interest created was contingent at 
conveyance which are usually to. be found the outset it became a vested interest before 
in Wills made in England under legal advice the death of Muthu Arunachela Chetty. He 
ore not to be expected in this country. had not quarrelled and the widow had not 
This “Will wns made by a layman, and he sent him away by paying him Rs. 4,000 
begins by saying that he is makinga Will at the moment of his death, the happening 
in favour of his wife and nephew and of the contingency became impossible and 
coneludea by constituting the latter heir to he died possessed of a vested interest (ride 
all the remaining properties on the death the laet clause of section 21 and section 26 
of the widow. We cannot agree that these of the Transfer of Property Act). Tho 
4wo clauses read together do not confer condition, if any, to the nephew being en- 
rights of property on Muthu Arunachella titled to 8 vested interest was fulfilled by 
Chettiar. The Will having been made ina his having lived amicably with the widow 
Mofnasil station, there are no statutory till his death. For all these reasons we 
provisions governing its construction. We hold that the plaintiffs are entitled to a de- 
think we are justified in referring to the claration that the Will of Sangalani Ammal 
provisions relating to Wills made in Pre- is not binding on the reversioners. We 
.sidency Towns as embodying the principles reverse the decree of the District Judge, but- 
of justice, equity and good conscience. The as it was necersary to come to Court in 
provisions cf the Transfer of Property Act order that the testament may be construed 
do not in terms apply to certain clauses properly, we direct that the costa of all 
of leases, and yet Ccurts have been guided parties here and in the gourt below do come 
by the principles contained in the Act in ont of the estate. 

deciding these cases. The definiéions of Decree rereraed. 
vested and contingent interests contained in (7) 12 0, W. N; 668 

the Transfer of Property Act are the same 

as those of the Hindu Wills Act. We 

shall, therefore, refer to the Transfer of 

Property Act in discussing this question: —_—_ 

Section 19 lays down that where on a p 

transfer of property an inierest therein is 

created: to take effect on the happening of 

an event which must happen, such interest SIND JUDIOIAL COMMISSIONER'S 


is vested. The event contemplated by tho COURT. 

testator in the case. before us isthe death ORIGINAL Crvin Suir No. 243 or 1912. 
of his widow. It is then that the nephew October 20, 1913. 

is to become the owner of the property. Present:—Mr. Boyd, A. J. C. 

The faot that he may be turned oub by the FIRM or KALURAM BUDHARAM— 
payment of Ra. 4,000 does not deprive him ~ pumi 


of the right to sneceed ultimately (erde : 
the last clause of the explanation to section FIRM oF BUDEURAM P ARMAN. AND— 
19) Mr. Ramachandrier contends that the DEFENDAX™H. 

provision in fayour of the nephew is Contract Act CXS) a 99, 101, 102, 108— 
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FIRM OF YALURAM v. FIRM OF BUDHURAM. 
Bloppaga in transit to sub-buyer—Eaceptions—Oom- 
mission agent buying on his own credit—Vendoi— 
Railway bina no document of title. 

A commission agent, who buys on his own credit 
for another, is a quasi-vendor and in the position of 
the vendor for the purpose of stoppage in transit. 

The right of stoppage, given to a seller by section 
99 of the Indian Contract Act, exists whon the goods 
aro in transit to any one who derives his right from 
the bnyer except a sub buyer or pledgee (as desoribed 
in sections 102 and 108) to whom a document of title 
has been assigned. 

A Railway receipt is not a document of title. 

Amarchand and Oo. v. Ramdas v. Durbar, 21 Ind. 
Cas. 248; 15 Bom. L, R. 800; 88 B. 255, distingushed, 

Mr. Kimatraj Bhojrao, for the Plaintiffs. 


Mr. Dipchand Ohaudumal, for the De- 
fondant. 


JUDGMENT,— Most of the material facts 
are either admitted or clearly proved. 
Plaintiffs are. commission agents at Man- 
chinabad in the Punjab. “Ladharam Bud- 
huram” is the name of a firm of traders at 
Bahawalpur, who will be hereinafter 
referred to as L. B. On Vth July 
1912 L. B. ordered plaintiffs by letter to 
buy 221 bags of wheat for them at 
Manchinabad and tosend the bags to defend- 
ants at Karachi. Defendants also are com- 
mission agents and had there an account 
with L. B. Plaintiffs bought and paid 
for the go.ds and sent them off by 
train on 9th July. They made out the 
railway receipts in the name of defendants 
as  cousignees and sent the railway 
receipts to L. B. During transit 
L. B. handed the receipts to one Dhanu- 
ram, a commission agent at Bahawal- 
pur, asking him to arrange for the sale of 
the goods, and obtained an advance from 
him. He in hia turn sent the Railway 
roceipts ‘to defendants, asking them to sell 
the goods at Karachi, and similarly got an 
advance from them by drawing hundras which 
they honoured. A few days later L. 
B. became insolvent. Plaintiffs then 
atopped the goods in transit and filed this 
suit for a declaration and injunction. The 
question of disposal of the goods then came 
b More this Court, which made an arrangement 
whereby defendants got the goods and gave 
socurity to pay their value to plaintiffs'if the 
latter should succeed in this suit. Defendants 
sold the goods. Plaintiffs now (by the amend- 
ed plaint) sue for the price, less freight, 
total claim Rs. 1,662-10-8 nett. Defendants 
make a cognter-claim of Rs, 174-5-0 for 
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demurrage charges paid by them to the 
Railway Company. 

The following issues were framed by Faw- 
cott, A.J.0..— A 

1. Are Ladharam Budhuram and Dhanu- 
ram necessary parties to the snit P 

2. Were the plaintiffs commission agents 
of Ladharam Budhurem, or ordinary sellers 
to them? 

8. Had the plaintiffs any right of stop- 
page in transit. in respect of the goods 
in suit ? 

4, Did plaintiffs hand over the receipta to 
Dhannuram? If so, are they estopped, from 
pleading a right of stoppage in transit there- 
by or by reason of their having otherwise 
treated the defendants as consignees? 

3. Are the defendants in any case entitled 
either in this suit or otherwise to recover 
from the plaintiffs Rs. 1,700 and freight of 
the goods paid by them to the Railway 
Company before the plaintiffs can obtain the 
goods? 

8. Are the plaintiffs entitled to any relief, 
if so, to what P 


Fawcett, A. J. C., found in the negative 


on issue 1. I find as follows on the other 
issnes:— 

(2). Commission agents, but entitled to 
the rights of a seller. 

(8). Yes. Ah 

(4). No. Plaintiffs aro not estopped in 
any way. < 
- (5). No finding necessary now, in view 
of amended plaint. Plaintiffs do not now 
claim freight. ~- 

(6). As hereinafter ordered. 

' Reasons, 


Defendants do not admit that L. B. 
are insolyents. But Dhanuram, examined 
on commission, swears that it ia ao; and 
Exhibit 4 shows that in another suit 
the present defendanta asked for attachment 
before jadgment of L. B.’s property on the 
ground oftheir insolvency and that L; B. 
did not oppose the application. It seems 
certain that L. B. became insolvent during 
the transit. 


Section 99, Indian Contract Act, gave 
plaintiffs a right of stoppage if they were 
unpaid vendors. It has been held séveral 
times, in England and in India, that a 
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commission agent, who buys on his own 
credit for another, is quast-yendor and in the 
position of a vendor for the purpose of stop- 
page in transit, e.g, Feise v. Wray (1) and 

Steam Narigation Or. Ltd. v. Ramdas 
Vithaldas (2). In this case plaintiffs have 
given evidence showing that they bought 
and paid for the wheat before sending it 
off. So it seems clear that at the Common 
Law they had the right which is given to a 
seller by section 99, Contract Act. 

But the learned Pleader for defendanta 
points out that that section empowers . the 
sellers to stop goods which are in transit 
to the buyer.” And he urges that the word 

“buyer” does not include defendants who in 
this caso were the econsignees. The buyer, 
it ia true, was L. B. 

But what were defendanta? They were 
merely agents of an agent of L. B- They 
represented L. B. Sending property to them 
was much the same as sending it to L. B. 
who indirectly appointed them. This would 
be an inverse application of the maxim gus 
faci per alium, fecit rer se. 

Any how defendants claim through Dhanu- 
ram. The most that he could claim to be 
was a subsequent buyer for value; and that 
is, in fact, the status which defendants claim. 
‘Granting them that position, I do not see 
what good it does them. Does not the word 
“buyer” include a sub-buyerP Clearly it 
does, for a sub-sale passes merely tho right 
of the immediate bargniner (L. B. in 
this case) and no greater right caserie paribus 
a sab-buyer simply standa in the buyer'a 
shoes. 


It is urged for the defence that the right 
of stoppage cannot exist against any but 
the original buyer. But this is not a correct 
view of the Law. In the following among 
other cases the seller was given the right 
of stoppage against a person who was not the 
original buyer, but derived his rights through 
the original buyer! He-parte Watson, In re 

ey Bz paris, Golding Davis & Co., 
In re, Knight (4) ind Bapuji v. The Olan Jane 
Steamers Ld. (5). 


1) (1902) 8 Bast 98; 6 B.R. 551, 102 Eng. Rep. 582. 
2) 16 Ind. Ona. 4 L. 2. 
. Bk 67; 86 L. 


“wg 
“g 


By 25 WH, 400; 8 Ae i 
aes (1880) 18 Oh. D. 


628; 
RB. 481. 
(5) 7 Ind, Cas. 650; 34 B, 640; 18 Bom. In B. 553, 
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The fact that section 99 is meant to apply 
against a sub-buyer is shown by section 101 
which provides that the seller’s right of 
stoppage does not cease on the buyer's resell- 
ing the goods while in transit, 

Thus are-sale primafacis makes no difference 
to the seller’s right of stoppage. This bas 
lung been the law of England ride 
Blackburn on Sales, 8rd Edition, pages 
418 and 419; and section 101 enacted 
it once for all here. The only exception to 
this rule is provided by section 102, ms., the 
case in which a bona fide sub-buyer for valu- 
able consideration gets a document of title. 
Now in the present case Dhanuram did not 
get a document of title. Nor did defendanta. 
They got a Railway receipt, whichis nota 
document of title, Great Indian ‘Peninsula 
Railway Company v. Hanmandas (6). There- 
fore section 102 does not apply and plaintiffs 
never lost their right of stoppage. It is 
urged for defendants that the Contract Act 
is not exhaustive and that the case mention- 
od in section 102 is not the only exception 
to the rule. I cannot agree. Hepressto unius 
ex exclysio alterius. Moreover any other 
decision would be contrary to the Common 
Law. On various occasions it has been 
held that no sub-sale puts an end to the 
right of stoppage unless there ia an endorse- 
ment of the bill of lading: Vide dictum of 
Blackburn. L. J., in the Merchant Banking Oo. 
of London v. Phoente Bessemer Steel Co. (7). 
Of couras a bill of lading is an instrument of, 
title. For these reasons I hold that the right 
of stoppage, given to a seller by section 99 of 
the Indian Contract Act, exista when the gooda 
are in transit to any one who derives his 
right from the buyer except a sub-buyer or. 
pledgee (as decribed in sections 102 and 103) 
to whom a document of title had been 
assigned. 

` Defendants do not fall within either excep- 
tion. 

Since hearing arguments I have read 
the decision of a Bench of the Bombay 
High Court in Amarchand and Oo. v. 
Ramdas v. Durbar (8) in which a Railway | 
receipt was found to be a document of 
ttle in view of the peculiar Bice: af that 


(8) 14B 57. 
R Loam 46 L.J. Oh. 418; € Ò D. 205; 88 L. T. 
806; 25 


457. 
(8) 21 iad, Ons. 348; 15. Bom, L. R. £90, 88 B. 256, 
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case. That decision does not benefit defend- 
ant for B reasons: (1) The facts are differ- 
ent. In the Bombay case the Railway receipt 
was fur a mixed journey by land and by sea 
and for that reason (page 897 of the report) 
was held to be as good asa bill of lading. 
(2) Section 187 of the Transfer of 
Property Act has not been applied to Sind. 
If merchants think that that in cases like 
this Court ought to protect sub-buyers who 
hold Railway recoipta, it is open’ to them 
to try to bring about the necessary legisla- 
tion, 

It is next urged for defendants that then 
transaction with Dhanuram created an 
equitable mortgage, for which the goods were 
the security. But in fact the right of stop- 
page is not merely an equitable right and 
go it is not liable to be defeated by a subse- 
quent purchaser for value and without notice 
vide Pollock and Mulla’s Commentary under 
section 101, Oontract Ast, also diotwm of 
Lord Blackburn in Kemp v. Falk (9). It is 
trne that defendants have lost their money, 
unless they can get it out of Dhannuram. 
But it cannot be imagined that plaintiffs are 
to blame for that. What defendants aoquir- 
ed by their so-called purchase from 
Dhanuram was merely a Railway recejpt, 
nothing ‘more. That was not a negotiable 
instrument. It did not confer any title. It 
did not even give the right to pesseasion. It 
gave the right to take possession of the 
goods on arrival at Karachi, unless anything 
should happen in the meantime. In fact the 
paper was worth nothing, in view of plaint- 
iff’ lien. Defendanta took the risk. No 
equity arises in favour of people ‘who act 
without due care and attention. 

If plaintiffs had assented to the sub-sale 
it might be differant; but that wonld perhaps 
be a caso of estoppel, not of equity. 

Tn this case no estoppel is proved. Plainte 
iffs and Dhanuram did not know each 
other (Dhanuram saya so). The transit 
began before any sub-rale. Plaintiffs put 
the name of defendants in the railway re- 
ceipts as consignees because L. B. told 
them to do so. All that plaintiffs knew 
was that defendants wero commission 
agents at Karachi, to whom goods would 


naturally be sent for sale. 
59 Aga o.t 573; at p. 582; 52L. J. Ch. 167; 
R. 125; 5 Asp. W.O 


Q 
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After reflection 1 do not see why plaintiffs 
should refund the demurrage to defendants 
as the former were not to blame for the 
delay: the latter must suffer for their want 
of prudence. 

On the whole I, must find that plaintiffs 
rightly stopped the goods, which were their 
property, and soare entitled to the price for 
which they have been sold. 

I decree that the defendants ‘do pay to 
plaintiffs the sum of Ra. 1,662-10-3 with all 


costs of this snit. 
Jutt decreed, 


CALCUTTA HIGH COURT. 
Saooxp Orvis Appaat No. 762 or 1912. 
May 19, 1914. 

Present:—Mr. J ustice Mullick. 
rimati JAGAT TARA DEBYA 
CHOW DHURANI—Ptatnriyr—APeaLLanT 


vergus . 
NARMADA KANTA BANERJI 
CHOWDHURY anp OTHERS~~DSPANDASTS— 


RESPONDENTS. 


Suit for possession of immoceablo groperty—Suit by 
benamidar, whether maiatainable—Rvidencs Act (I of 
1872), s. 110—Burden of proof that plaintif is nop 
benamidar. 

A beaamidar cannot maintain a sult for possession 
of immoveable property, and the onus of proving 
that he is not a benamidar lies on him. 


Appeal from the decree of the Sub-Judge, 
lst Court, Dacca, dated 81st January 1912, 
affirming that of the Munsif, 4th Oonrt, 
Munshiganj, datel 8th April 1911. 

Babus Jogesh Ohandra Roy, Satish Ohandra 
Ghosh, Hem Ohandra Sen and Seshadhar Roy, 
for the Appellant. 

Babus Bipin Behari Ghosh and Kali Kinkar 
Ohuckerbutty, for the Respondenta. 

JUDGMENT.--The length of the argu- 
ments and the present appeal appears to be 
disproportionate to the value of the subject- 
matter, which is a piece of land worth Ra. 40. 
The plaintiff prays for declaration of title and 
khas possession. 

Defendants Nos. 1 and 6 are admittedly 
under-raiyaés inducted into the land by 
plaintiff's husband. They state that they 
have heen dispossessed by defendants Nos. 7, 
Sand Band that they have no further 
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interest in the land. The contesting defend- 
ants Nos, 7 and 9 claim to be co-sharers in 
the holding with the plaintiffs husband and’ 
allege that plaintiff bing a mere benamtdar 
for them dnd . her husband, ie not entitled 
to sue. Defendant No. 8, who is the brother 
of defendants Nos. 7 and 9, does not enter 
appearnnce. The Munsif and the Subordi- 
‘nate Judge have both dismissed the suit on 
the ground that the plaintiff is a benamedar 
and has no right to maintain the suit. The’ 
plaintiff prefers this second appeal against 
the Sub-Jndge’s decree. . 

The first point urged is that a benamedar 
in a suit for possession of immoveable pro- 
perty ia entitled to sue. Althongh there are 
decisions nr other High Courts to support 
this view, I think that so far as this Court 
is concerned it is a settled law that no such 
suit can be maintained. It is sufficient to 
cite the latest case upon the subject 
Mohendsa Nath Mookerjes v. Kali Prashad 
Johuri (1). Bhola Pershad v. Ram Lal (2) 
and Sachttananda Mohapatra v. Baloram 
Gosain (8), are authorities for the pro- 
proposition that a benamidar “mortgages can 
gue: but on the other hand the contrary 
view has been taken in Munshi Bastruddin 
Ahmed vy. Muhomed Jalish Patwari (4) and in 
any event the distinction between suits, based 
on mortgage and those based on sale has been 
clearly recognised in this Oourt. I hold, 
therefore, that the plaintiff, if she is a 
benamidar, i is not entitled to maintain the suit. 

It is necessary, therefore, to consider 
whether she is a benamidar or not. On this 
point the plaintiff's contention is that the 
Sub-Judge has committed’ an error of law in 

‘asking the plaintif to prove that she is not 
& benamidar. The plaintiff has not deposed 
in the auit. The only oral evidence adduced 
by her is that of her husband who states 
that she is the 6wnerof the property. She 
has proved the deed of sale by which the 
property was originally purchased by her 
alleged benamider, Kriahna Thakur, and also 
the deed of rolease executed by the latter in 
her favour. She has also proved thal these 
deeds come from her custody. She has also 
filed documentary évidence showing that 

“in a previous suit regarding another portion, 

1) 30 0. 285, 7 0. W N. 299 

~ 240 84 


B) 24 C. B44 
(4) 12 0. W. N. 400. 
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of the holding in dispute the present defen-- 
dant No. 8 admitted that the present plain- 
tiff was the true owner of the property. The 
lower Appellate Court has disbelieved the 
whole of this evidence and has believed that 
adduced by the defendants. I think ona 
perusal of the judgment of the Subordinate 
Judge that itis clear that he has disposed 
of the case on a consideration of the evidence 
of both sides and that he has not wrongly 
placed the burden of proof wholly upon the 
plaintiff. Inspite of an isolated passage in the 
judgment to the effect that it is for the 
plaintiff to prove that she is not a benamsdar,. 
I am satisfied that the Subordinate Judge 
has correctly applied the law. - He has in 
view of section. 110, Evidence “Act, and the 
decision of Huri Ram v. Rag Coomar Opadhya 
(5) called upon the plaintiff to make out a 
prima facie! case, and having found that the’ 
plaintiff's evidence’ does not disclose a 
prima facie case he has rightly dismissed 
the suit. 

The next contention is that the wirbation 
of the plaintiff's title is res judicata between 
the parties. It appears that in Suit No. 640 _ 
of 1906 certain new tenants inducted by the 
plaintiff's husband into the holding sued 
the old tenanta, namely,’ defendants Nos. 1 
and 6 of the present suit, for declaration of 
title and possession joining as defendants 
the plaintiff, who was defendant No. 10, and 
present defendants Nos. 7, 8 and 9, who 
were defendants Nos. 2, 1 and 8 respectively. 
The Munsif in that suit found that the 
defendant No. 10 was the true owner and 
decreed the suit. In appeal the suit was 
dismissed on the ground that the tenants- 


defendants had not relinquished their holding - 


and that, therefore, the plaintiffs were not 
entitled to possession. -It is clear from the 
Subordinate Judge that 
the question of title as between defendant 
No. 10 and defendants Nos. 1, 2and 3 was 
not directly and substantially in issue, and 
was not determined by the Oonrt. This 
being so the decree of the Subordinate 
Judge does not in any way operate as 
res judicata on the question of title between 
the defendants in that suit, therefore, the 
sppellant’s third contention in the present 
appeal also fails. 

Fowthly, it is urged Ah I shouid now 


(5) 8 O 759. 


Vol. XXIV] 


INDLAN OASES 


803 


ABRURI VENEATASAWHY V. NALLURI KRISTHANMA, 


permit the plaintiff's husband to be joined 
with her as co-plaintiff and remand the case 


for trial; but having regard to the time- 


which has elapsed and to the fact that the 
aspect of the suit will be completely changed, 
I am not prepared to accede to this request 
at this stage. 

Finally, it is pointed ont that before the 
Subordinate Judge. defendants Nos. 7% and 
9 preferred a cross-appeal on the ground 
that it was the duty of the Oourt to find 
whether the plaintiff was or was not their 
benamidar. Defendant No.'8 did not prefer 
any cross-appeal and it is contended that so 
far as he is concerned, the decree of the 
‘Bubordinate Judge operates as res judicata 
upon the question whether the plaintiff was 
his benamidar. I do not think that there 
is any subetance in this contention and “in 


my opinion it was perfectly open to the‘ 


Subordinate Judge to dismiss the whole suit. 
The result is that the appeal is dismissed 


"with costs. 
; Appeal dismissed. 


’ 


MADRAS HIGH COURT. 
Appaat No. 164 or 1908. | 
March 8, 1914. 
Present:—Mr. Justice Tyabji and . 
| Mr. Justice Spencer. . 
. ABBURI VHNKATASAWMY AND orners 
© ` —Dw FEN DANTS—-APPRLLANTS 


Cereus 
NALLURI KRISTNAMMA AKD OTHERS— 
- Poantires—Rusporpants. 

Landlord and tenanit—Both claiming wader third 
person —Tranger o Property Ad (IY of 1882), a. 111 
—Title disuissed—N wunnscessary— Possession 

wader permussive Hille. Lemitation against owner— 

‘Presumption, 

Where, in the ploadings of a previous Httdgatfon 
between the occupant and the owner of land, the 
former denied the title of the latter, that is sufficient 
to disentitle the oooupant toa notice to quit, 

' Where an ocoupent comes into of the 
land with the permission of the owner, Hmitation 
as against the latter does not run until the former 
denies the permission and seta up an independent title 

in himself. à 

Ths ordinary presumption raisedagainst a somindar 
that he is merely a collector of revenue snd that 
he must prove his title to eject an oocnpané of the 


' conclusion. 


land, cannot be and where the posrossion of 
the occupant is recent under a coule granted by 
the owner, the occupant possessing no rights anterior 
to the grant of such cotole. 

Appa Raw v. Subbenna, 18 M. 00, Fenkatacharlu v. 
Kandappa, 15 M. 96, Veernan Ambalam v. Annawan 
Iyer, 12 Ind. Cas. 1, 21 M. L. J. BAB; 10 M. L T. 188; 
(1911) M. W. N. 162, distinguished. 


Appeal against the decree of the District 
Oourt of Gann, in Original Suit No. 24 of 
1906. 

Mr. T. Prakasani, for the Appellanta. 

Mr. T. R. Venkataramasastri, for the Rere 
pondents. , 


JUDGMENT. 


Trasi, J.—This appeal arises out of a snit 
in which the plaintiffa claim possession of 
certain lands on the basis of a cowle, 
Exhibit B, granted to them or to their pre- 
deceasor-in-titla—whom I shall include in 
the term “plaintiffx”—on the 16th July 1883, 
by one P. Venkatappayya who was then 
owner of the land. -The Ist, 2nd and 8rd 


defendants contend that they are entitled to 


continue in possession of the land. 

The first contention of the defendanta be- 
fore us was that the cowle, Exhibit B, was 
in fact denamt, that the person who, in ac- 
cordance with the true intent and purpose of 
Exhibit B, had in fact the right to the 
possession of the lands was Chinna Subbayya, 
the father of Ist, 2nd and 3rd defendants, 
and that after him the Ist, 2nd and 8rd defend- 
ants were so entitled. That contention has not 
found favour with the lower Court; and on 


the evidence adduced before us, it seems to . 


me to be impossible to come to any other 
For it is admitted that the de- 
fendanta (in which term I include the lst, 
2nd and Brd defendants and their. pre- 
decessor-in-title, Ohinna Subbayya, their 
father) have been paying rent at the rate of 
Ra. 30 to the plaintiffs. It was contended 
before us that the Rs. 30 that has been Bo 
paid should not be taken as payment of 
rent. It is dificult to understand. how else’ 
this sum was paid to the plaintiffs; and I have 
no hesitation iu coming to the same oonclu- 
sion as the leanned Judge, namely, that 
the sum of Rs. 80 was in fact paid as rent 
and in accordance with the terms agreed 
upon between the plaintiffs and the defend- 


“anta when the plaintiffs became entitled to 


possession of the property, and that the cowle. 


Exhibit B, was not a benami transaction. 
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Another ground upon which the appellants 
rely before us is that sssuming that the 
plaintiffs had any right to eject the defend- 
ants, that right is barred by limitation. 
For it is contended that the right to eject the 
defendants arose, if at all, when Exhibit B 
was executed, that was about 30 years ago; 
and it not having been exercised till now 
it is argued that the suit for ejection is 
barred. But the right to” eject on the facts 
alleged and proved by the plaintiffs arose 
only when the defendants claimed to be in 
possession of the land without the, permission 
of the plaintiffs. The Plaintiffs say (and, 
as I have said, in my opinion, that allegation 
was rightly considered to be proved by the 
lower Courts) that the defendants have been 
in possession of the land with the permission 
of the plaintiffs as their tenants and that 
until quite recently, the - defendants have 
been paying to the plaintiffs rent for being 
permitted to be so in possession. ` The suit 
was, therefore, in my opinion, rightly held uot 
to be barred. 

The third point with ‘liek I shall deal 
is whether the plaintiffs cannot succeed be- 
cause there has been no notice to quit. The 
plaintiffs admit that they did not give any 
notice to quit, but they rely on the Transfer 
of Property Act, section 111, clause g (2), 
and ogntend that there wasa renunciation 
on the part of the defendants of their character 
as leasees by the fact that they set up a title 
in a third person, and that such renunciation 
is evidenced by Eixhibita 0,0., which are 
the pleadings in the previous litigation be- 
tween the parties. In those proceedings the 
present defendants claimed that the plaintiffy 
had no right onder the cowle, Exhibit B, 
contending that Exhibit B was in truth in 
favour of. the defendants and not (as it 
purported on its face to be) in favour of the 
plaintiffs. As the plaintiffs derived their title 
from Exhibit B the denial-by the defendants 
thet the plaintiffs were entitled to any rights 
on their own behalf under the terms of 
Exhibit B, meant the denial of plaintiffs’ title 
on the part of the defendanta. I, therefore, 
coe to the conclusion that.the learned Judge 
was right in holding that no notice to grit 
was necessary and the terms of section 111 
= of the Transfer of. Property Act were satistied 
by the facts of this case. 

Finally—and this is the only point in the 
ease about which I have felt any doubt— 


it was argued on behalf of the appellanta 
that on’ all the facts found, it has not, 
been shown that the plaintiffs are entitled- 
to eject the defendanta. . It was argued on _ 
the authority of Voeranan Ambalam v. 
Anniswamt Iyer (1) Venkatacharlu v. 
Kandappa (2) and Appa Rau v. Subbanna 
(8) that it is for the plaintiff to afirmatiyely 
establish that he has a right to eject. The 
result of these authorities seems to be 


(1) that in the case of zamindart lands 
there is a presumption (which presumption 
may, however, be rebutted by evidence in any 
particular > case) „that the saminder, though 
be may be spoken of as the landlord, bas not - 
the whole ownership of the land but only » 
limited interest in it: that interest is originally 
derived from the samindar having been 
collector of the revenue: it does not make 
him the absolute owner of the land, but the 
ownership is divided soto say between him 
and the actual occupant of the land. 

(2) Secondly, in the case of lands other 
than samindart lands also the authorities seem 
to establish that there may be circumstances 
from which it may appear that the person - 
in actual possession of the land has a right 
tocontinue in possession which cannot be 
terminated so long as the tenant continues to 
do that which he has been doing in the 
past, in other words, that the relationship 
between the actual holder of the land and the 
person claiming to be theabsolute owner of the 
land isa relationship‘ fixed in perpetuity so 
that neither party can alter the tenure of the 
land without the consent of the other: the 
relationship so existing may not be exactly 
the relationship existing between the samindar 
and a person having the occupancy right over 
the land in question. 

The defendants claim that the present 
case falls under the second head to which 
I have just referred. Their contention is 
that on the facts as they appear on a con- 
sideration of all the evidence the presumption 
to which I have referred must operate and that 
presumption not having been rebutted by any 
suificient evidence adduced by the plaintiffs, 
in the result we must hold that the defend- 
anta sarg some such indefensible right as 1 


(1) 1 2 Ind. Cas. 1; 21 M. L J. 845; 10 XL L. T. 185 
OPM W N 162. 


1534. 95. 2 ge 
3 13 X, 60. 
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have just r8ferred to. It seems to me, how- 
ever, that the contentions of the parties 
and the facts admitted on the pleadings 
leave no room for our coming to the con- 
clusion to which the defendants now desire 
us to come. For both parties claim under 
Venkatappayya by virtue of the cowie, 
Exhibit B, and the question on which they 
have been at issus is who was entitled 
under that cowle.- It is not alleged by the 
defendants, and it was not their case, that 
irrespective of Exhibit B and anterior to 
it there were certain rights vested in the 
defendants which could not be altered by 
any dealings with the property purporting to 
be made by Venkatappayya in favour of 
the plaintiffs or any other person: that is 
the only basis on which this contention can 
be put forward. But assuming that the de- 
fendants can be allowed now to contend that 
they had certain indefeasible rights in 
themselves and that they cannot be ejected _ 
from these lands so long as they continue 
to pay a certain sum to Venkatappayya 
and the persons deriving title from him I 
can only say that on the evidence that’ is 
adduced before us, and on the facta re- 
lied upon by the defendants themselves, 
ib seems extremely unlikely that they should 
have had any such right. That contention 
seems to me to be quite inconsistent with 
the case with which both parties came 
into Court and with the case of the 
defendants themselves. The case of Veeranan 
Ambalam Annaswami Iyer (1) is strongly 
relied upon by the appellants. In that 
case the tenants had been in posses- 
sion for boute hundred years and they had 
purported to deal with the property in 
a- manner which furnished indications that 
they had certain indefeasible rights in the 
land. It is under such circumstances, it 
seems to me, that the presumption arises, or 
as I should prefer to say the inference may 
legitimately be drawn, thai the tenant is 
entitled to continue in possession for all time 
on the same terms on which it is shown that 
he has been holding posseasion in the past: 
for, from the long continued possession and 
from dealings in the past, the most natural 
inference is that the tenants had some such 
indefeasible righta. That presumption can- 
not be raised on the “facta alleged by the 
defendants and on the contentions contained 
in their written statement. The presump- 
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tion cannot be raised indiscriminately and 
irrespective of the particular circnmstances 
in every case where the relationship of 
landlord and tenant is established. For 
these reasons, I consider that this appeal 


‘should be dismissed with costs. 


Speaycor, J.—I concur. 
Appeal dismissed, 





OALCUTTA HIGH COURT. 
Nsoo Exscorion APPHAL No. 401 or 1913, 
April 29, 1914. 
Presert:—Mr. Justice N. Chatterjea and 
Mr. Justice Beachcroft. 

BAN SI RAM—Drorag-HoLpeR— 
gi 


NARSINGHA SANTRA—Juveunyr- DEBTOR 
—RuspoyDERT. 

~ init Procedure Code (Act F of 1908), a 69—Pvwa. 
sions Act (KXITE of 1871). a. 11—“Peasnon”, meaning of 
—H wonton altachment—Jagir—Land granted without 
power af clenation—Crope on such land, tohethsr 
attachable in esscution of dsores. 

In the case of land granted as jagir without the 
power of alienation, the land is inalienable, but the 
crops standing on it oan be attached in execution of a 
decree. ~ 

The word “pension” in section 90, Oivi Procedure 
Code, has the samo moaning as it hes in section 11 cf 


_ the Pensions Act, thab is, a periodical allowance œ 


stipend granted not in respect of aay right, privilege, 
perquisite or office, bat on account of pass services 
or particular merits or es campsnestion to dethroned 
princes, their families and dependents. 

Secretary of State for India in Council v. Khamchaad 
Jeyohaad, 4B, 432, Amana Bibi v. Najmunaio Bibi, 2 
Ind. Cas. 100, 6 A. L. 79.5195 M. L. T. 886; 31 AL 
882, relied upon. 

Appeal from the order of the District 
Judge ot Onttack, dated 3lst May 1913, 
reversing that of the Subordinate Judge of 
that District, dated 17th August 1912. 

Babu Narendra Kumar Basu, for the 
Appellant. 

Babu Suresh Chandra Ohakravarti, for the 
Respondent. 

JUDGMENT .—The appellant obtained a 
decree for money against the respondent 
and in execution of the decree attached certain 
crops standing on the land belonging to the 
latter. An objection was taken to the 
attachment on the ground that the land was 
granted as jagir without the power of 
alienation and that, therefore, the cropa 
could nok be attached. The Court af first 
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instance held that the land had been granted 
to the ancestors of the respondant by 
way of maintenance and that Court was of 
opinion that one-half should be left to the 
respondent by way of maintenance and the 
other half might bə attached by the decree- 
holder. 

On appeal, the learned District Judge 
held that usufroct of property was not 
property and could not ‘be 
accordingly he disallowed the application 
for execution altogether. 

The decres-holder has appealed to this 
Oourt. We are of opinion that the view 
taken by the District Judge is wholly 
incorrect. The land is inalienable, but the 
crops belong to the respondent which he 
can transfer at his pleasure. We think 


there is nothing to prevent his creditor from’ 


attaching the crops; and we fail to appreciate 
the reasoning by which the learned Judge 
holds that the crops or the usufruct of 
property is not property. He seems to 
have confused the right to enjoyment of 
the land with the produce of the land. 


The learned Vakil for the respondent has 
attempted to support the decree of the lower 
Appellate Court upon a different ground, 
namely, that the land. which had been 

granted to the ancestors of the respondent 
was & pension” under section 11 of the 
Pensions Act and, therefore, could not be 
attached in execution of the decres. We 
are of opinion that there i 18 no force in thig 
contention. The word “ pension”, as pointed 
in the case of the Secretary of Niais for India 
in Council v. Khemchand Jeyohand (1), “ in 
section llis used in its ordinary and well 
known sense vis, that of a periodical 
allowance or stipend granted, not in respect 
of any right, privilege, perquisite or office, 
but on account of past servites or particular 
merits or as compensation to dethroned 
princes, their families and dependants” and 
that view of the word “pension” has been 
accepted in the case of Amna Bibi v. Nagmun- 
missa Bibi (2). The word “pension” has the 
same meaning in section 60 of the Code of 
Civil Procedure. Here no periodical 
allowance was made by Government, but 
the land itself was granted without the 
power of alienation, and the grantee had 
+ (1) 4 B. 482. 

& 2 Ind. Cas, 100, 6 A, L. 7. sim 5a L. T. s8; 
81 A. BBR 


INDIAN CASES. 


attached, and. 


{1914 


the full right of enjoyment of the property 
without the power of alienation, The pro- 
perty sought to be attached by the decree- 
holder is not the land but the crops standing 
on it, and as we have said there is nothing 
inlaw to prevent the decree-holder from 
attaching the crops. As, however, there 
was no appeal against the order of the first 
Court by the decree-holder to the lower 
Appellate Court, the order of the lower 
Appellate Court is set aside and the order 
of the first Court restored with costs of thig 
Court and’ of the Court of Appeal below. 
The hearing fee is assessed at two gold 
mohurs, 
Appeal allowed. 


MADRAS HIGH COURT. 
LHTTERS Patawt Appsat No. 92 or 1913. 
March 20, 1914. 
Present:—Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 
VAVUTTU NAICKEN—Derenpant— 
APPELLAST 


Versus 
VENKATA SHSHA ATYAR anp Akorarn— 
PLarNtiFrs—RasponDmNTs. 
Partice—Rent swit—Lands belonging to templo—Swit 
by some out of several trusteca, wchather maintainable, 
A trustee of a temple, although in management of 
the property, cannot bring a suit for rent witout 


making the other oo-trustees parti 
K. P. Kanna Pisharody v. Y. 


yajipad, 3 M. 284, followed. 

Raja Ram v. Bambhoy, 18 Ind. Oas. 77; 18 M. L. T. 
106; (1918) M. W. N. 176,24 M. L. J. 78, distingu- 
ished. < 


Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Ar. Justice Ayling, in Second Appeal No. 
289 of 1912, preferred against the decree 
of the District Court of. Chingleput, in 
Appeal Suit No. 257 of 1910, preferred 
against that of the District Munsif of 
OConjeevaram, in Original Suit No. 214 
of 1909. 

Mr. O. V. Ananthakrishna Atyar (with him . 
Mr. d. Viswanatha Atyar), for tue Appellant. 

Mr. M. V. Krishnaswami Atyar, for the 
Respondents. . 
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JUDGMBNT. —Wao think that the plaint- 
iffe, who are some of the trustees of the 
Devastanam and are in management of 
some of the Devastanam properties and have 
granted leases as such managera, are not 
entitled to sue the tenants without making 
the other. managers parties. See K. P. 
Kanna Pisharody v. V. M. Narayanan 
Somayafitpad (1). As pointed out in that 
case, whena tenant has dealt with a co-owner 
ar sole landlord he may, by.so dealing, be 
estopped from denying the title of the person 
who let him into possession. If the decision 
in Raja Ram v. Ram Boy (2) goes further 
than this, weare unable with great respect 
to agree with it. No estoppel arises in the 
present case. We must, therefore, allow the 
appeal and remand the case to the Court of 
first instance with a direction that the 
plaintiffs may be afforded an opportunity of 
joining such of the other trustees as are 
willing as oco-plaintiffs and the rest as 
defendants. 

Coats will be costs in the cause, 

Appeal alowed; nat remanded, 

iG 8 M. 284 

2 EE in 24M.L. J. 75; 18 M. L. T. 106; 
(1918) AM. W. N. 1 


ALLAHABAD HIGH COURT. 
Orvo Raviston No. 86 or 1914. 
June 18, 1914. 
Present:—Sir Henry Richards, Kr., 
Justice, and Mr. Justico Tudball. 
RAM NARAIN—-APPELLANT 


versus 
ALT MUHAMMAD AND otHaars— 
RespoyDEaTs. 

Revision——Othear remedy open to apptioant—P1 actie. 

It is contrary to tho practice of the High Oourt to 
entertain an appHoatioa in revimon wheres remedy, 
way ofa regular sult, is open to the applioant.. ~ 
narily this practice should be followed, bui each case 
should be judged upon its own peouliar oiroumstances. 

Civil revision. against an order of the 
Additional Subordinate Judge of Aligarh, 
dated the 18th September 1913. 

Mr. P. L. Banerji, for the Appellant. 

Mr. A. Haider, for tho Respondents. 

JUDGMENT.—This is on application in 


revision and arises out of the following. 


ciroumstartes. The opposite party obtained 
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a mortgage decree against certain property. 
The decree was put into execution and the 
property sold. ‘I'he present applicant, Ram 
Narain, filed an application to have the sale 
set aside. It was disallowed. He appealed 
to this Court which dismissed the appeal on 
the 12th of May 1918. The decres-holder 
purchased the property at the sale. He 
applied to the Court to be placed in posses- 
sion of the property. Àn order was issued 
to the Amin. Ram Narain filed an application 
under Order XXI, rule 100. On the date 
fixed the decree- holder failed to appear. 
The Court found that the objection filed by 
Ram Narain was valid and that he was in 
possession of the property to which his 
objection related, and it passed an order 
dismissing the applecation for dalivery of posses- 
sion with costs for want of prosecution. ‘I'he 
praper order which the Court ought to have 
passed on this application was an order 
directing the objector, Ram Narain, to be re- 
instated in possession of the property. 
However, a short time after this the decree- 
holder again putin a fresh application asking 
the Court to_place him in possession of 
the property which he had purchased. 
An order was passed and the Amin went 
and placed him in formal possession. ‘lhere- 
upon Ram Narain again applied to the 
Court under Order XXI, rule 100, and that 
Court without making any inguiry rejected 
the application on the ground that by reason 
of this Court’s order dated ‘the 12th of May 
1913, Ram Narain had no loons standi for the 
objections taken by him against delivery of 
possession to the opposite party. It is quite 
clear that the Court below had completely 
misunderstood the judgment of this Uourt 
dated the 12th of May 1914. Ram Narain 
within three woeks of this order applied to 
the Court below for review. That application 
remained pending till the 2nd of January 
1914, when it was finally rejected. He 
filed the present application in rovision on 
the 2nd of February 1914. There has been, 
therefore, no undue delay. Objection is taken 
that ik is contrary to the practice of this 
Court to entertain an application in revision 
when a remedy, by way of a regular suit, is 
open to the applicant: Woe agree with this. 
Ordinarily this practice should be followed, 
but each case must be judged upon its own 
peculiar circumstances. In the, present case 
it is quite alear that Kam Narain hal ~- 
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obtained an order entirely in his favour 
on the llth of August 1918. It was an 
order passed after consideration of the merits, 
though no doubt it was ev parte in so far as 
the other side had not appeared. In the 
circumstances of the present case we think 
_ that we ought to entertain tho application 
in revision. Itis quite clear that the lower 
Court’s order, which the applicant seoks to 
revise, is quite wrong. The Oourt ought to 
have goneinto the question mised by theappli- 
cation and ought to have passed a proper 
decision thereon instead of summarily 
rejecting it, We, therefore, allow this 
application, sob aside the Oourt’s order and 
remand the case t) that Oonrt with orders 
to re-admit the application on its original 
number and procesd to hearand determine 
the sama according to law. Oosts of. this 
application will ba costs in the causo and 
will abide the result, 
Application allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. ` 
Stooxn Crvtt Apewat No. 392 or 1911. 
x February 28, 1913. 5 
Presnt:—Mr. Stanyon, A. J. O. 
BALU BAJ—APPELLANT 
versus 
TANU BAI—BRESPONDHNT. 

Hinda Law—Benares Suhool of Mitakshata—Parti- 
tion between maters—-Right of survivorship inter se 
destroyed -—Leating reversion ‘ected—-Issus of fact 
—No Judge bound to decide by analogy. 

Aocarding to the Bonares Schoal af the Mitakshara, 
two or more sisters may alienate by agreement amongst 

themsalyaa any part of thelr wholo interest in the 
joint estate inherited from their. father, and after 
such alienation no right of survivorahip can be exer- 
cised by any alster or sistera in respect of the allen- 
atel property. 

Hone, several aisteora, who have jointly inherited 
ths estate of thair fathae, can, by express egreomanb 


among themsslves, effo m a particion of tholr 


intersak as to destroy their right of survivorship 

tater ss, while leaving the ra on still nneffasted, 
No Jadgo is bound tp dealds anissyoa of fast by 

analogy, h ¢., to follow tha opinioa of saothar Jalg, 


upon somewhat similar pleadings ani” evidanse, in ` 


soma othar caves. 
7 Appeal against tha decreas of the Districs 
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Judge, Chhiodwara, dated the *5th August 
reversing that of the Subordi- 
nate Judge, Chhindwara, dated the 22nd 
December 1910. 

Mr. M. B. Kinkhede, for the Appellant. 

Messrs, F. W. Dillon and J. O. Ghosh, for 
the Respondent. 

JUDGMENT.—The material facts may be 
briefly stated. One Abaji Fadnis was a 
Hindu governed by the Mttakshara as inter- 
preted by the Benares School. He died 
many years ago possessed of an estate of 
moveable and immoveable property, leaving 
a widow, Manakarnika Bai, and three 
daughters, namely, Balu Bai, Banu : Bai and 
Sali Bai. The widow inherited the estate, 
and held it to her death; after which it 
devolved upon the three daughters, who as 
usual inherited it as a single estate jointly 
with equal interests and with rights of 
survivorship tnter se. In 1897 the real 
estate consisted of certain maltk-makbusa 
fields at Saoner in the Nagpur District, and 
some -abeolnte cocupancy fields at Rangari 
in the Sausar Tahsil of the Chhindwara Dis- 
trict. 

In or about 1897, an arrangement took 
place between the three sisters, under which 
Balu Bai and Banu Bai took the 
lands and Salu Bai took the Rangari fields. 
Mutation of names was applied for, and 
obtained, in o:dér to give effect to this 
arrangement in respect of the malik-makbusa 
fields. These fields, at that time, stood 
“recorded in the names of the threes sisters, 
and the name of Balu Bai was now removed. 
There was no written agreement of partition 
drawn up, but the sisters were examined at 
the mutation proceedings and they concurred 
in stating that Sala Bai had given up all 


. her rights in the Ssoner fields in considera- ” 


tion of becoming the sole owner of the 
Rangari holding: ses Exhibits D-I and P-I. 
Tt is an admitted fact that, from the date 
of this sottlemant, Balu Bai had sole and 
exclusive enjoyment of the Rangari fields. 
Tho subsequent condact of both parties 
indicates that the above arrangement was 
intandsd to ba an absolute partition between 
Sala Bai, of tha oas part, and Balu Bai 
anl Banu Bai, of tha other part Ona the 
10th January 1999, Salu Bai sold ona of the 
Rangari fields to Ramı and. Kasha Kanbis 
(Aixhibit DA); on the Sth April 1999, Bala 


Baoner - 
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Bai sold a fhoiety of one of the Saoner fields 
to Tukaram Kunbi (Exhibit D-8); and, on 
the 80tb April 1900, Salu Bai sold another 
es field to the same vendees (Exhibit 
D-5). 

This was the state of affairs when Salu 
Bai died in 1901. - The fields still in her 
possession, with the rest of her estate, were 
then taken by her only daughter, Tanu Bai, 
the wife of Ramkrishna, the Head Master 
of a Primary School at Kampteo. No claim 
was then made by Balu Bai or Banu Bai. 
But, later on, a claim, based on their alleged 
right ef survivorship, was evolved. On the 
llth November 1908, Baln Bai made a 
purely cbampertous bergain with one 
Harbaji Brahmin of Rangari, to the effect 
that he should find all the expenses of the 
present suit in all three Oourtse. If the 
claim succeeded, he should have one half of 
whatever the plaintiffs obtained: if the claim 
failed, he should lose hismoney. Thereupon, 
the present suit was lodged, on the 28rd 
December 1908, upon the short ground that 
the settlement of 1897 was a mere family 

.arrangement between the sisters for the 


convenient management and enjoyment of. 


the joint estate, and involved no partition of 
their interests: and that, therefore, on the 
death of Salu Bai, the Rangari fields went to 
her sisters by right of survivorship. 

Baln- Bai—who alone had made the 
bargain with Harbaji to maintain the snit— 
was originally the sole plaintiff, but Banu 
Bai was subsequently added. The defend- 
ants impleaded were: (1) Tanu Bai, the 
daughter of Balu Bai, (2) Maroti, (8) 
Mahadeo, (4) Balia, (5) Paikia, being the 
4 sons of Rama, one of Salu Bai’s vendees, 
now dead, (6) Ram Krishna, the husband of 
Salu. Bai, and (7) Kasha, the other vendee 
of Balu Bai. 

On behalf of the defendants, it was 
“ pleaded that the settlement of 1897 was a 
partition, under which Balu Bai gave up her 
whole right, title and interest in the Saoner 
lands, and her sisters gave up their entire 
interest in the Rangari fields. The first 
Court gave the plaintiffs a decree, but the 
lower Appellate Court, finding the defence 
plea to be true and holding the partition 
to be valid in law and destructive of the 
righta of survivorship, reversed the decree 
of the ‘Subordinate Judge and dismissed 
the suit ewith costa, Against this decree 
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two appeals have been made to this Court, 
one, the present, by Balu Bai, and the other, ` 
Second Appeal No. 482 cf 1911, by Banu 
Bai. The separation of the plaintiffs for 
the purposes of appealing on common grounds 
against a single decree seems to be actuated 
by-Harbaji, whose champertous bargain is 
with Balu Bai only and who, therefore, pro- 
bably seeks a decree against the property 
in her sole name. The two appeals were 
heard simultaneously, and this judgment will 
govern the disposal of both of them. 


The argument advanced on behalf of the 
appellants may be placed under two heads:— 


(1) The sisters ‘made no partition in 1897, 
but merely a family arrangement for the 
enjoyment of a joint estate; 

(2) the sisters could not legally make any 
snch partition as would destroy their tights “ 
of survivorship inter 66. 

As to the first of these, it seems to me 
that it is a question of fact, legally found 
by the lower Appellate Court upon the 
direct evidence of Narayan Madho (a witness 
examined on Commission) and on the state- 
ments, and the contemporaneous and subse- 
quent conduct, of the sisters. This evidence 
forms a valid basis for the conclusion of the 
learned District Judge, and’ ‘the finding 
cannot be disturbed in second appeal It 
is not a matter in which any safe analogy 
can be drawn from findings of fact in’ other 
cases. At any rate, no Judge is bound to 
decide an issue of fact by analogy, i. e., to 
follow the opinion of some other Judge, upon 
somewhat similar pleadings and evidence, in 
some other case. 


The only question, which I have to decide 
is, whether two or more sisters, governed by 
the Mitakshara, who have jointly inherited 
the estate of their father, can so deal with 
it as to destroy the righta of survivorship 
snier æ. In my opinion that is a question 
which must be answered in the affirmative. 

I will first examine the authorities cited 
before me. In Musammat Nanhi vy. Nathu 
(1) it was laid down that, when a Hindu 
widow makes s gift of property inherited by 
her from her husband to her daughter, and 
the danghter dies before the widow, the 
property gifted does not constitute -the 


(1) L 0. P. Tn B 48. 


gio 
BALU BAI Y. TANU BAI, 


daughter’s stridhan, and will not dissents to 
her heirs, but will revert to the widow. 
That case has no application whatever. The 
widow and daughter were not joint owners 
with rights of survivorship tnter sæ. The 
widow could not by alienation convert the 
estate of her husband into the stridhan of her 
daughter. The case was decided on its own 
peculiar circumstances, and furnishes no 
authority for the present case. 

The next local case quoted for the appel- 
lanta was Musammat Khulroo v. Musammat 
Saraswats (2). That decision merely affirms 
the proposition that a right of survivorship 
exists between Hindu sisters inheriting their 
father’s property, and that such right is not 
destroyed by a mere favour, conferred by 
one sister upon the son of snother sister, 
deceased, in the shape of allowing mutation 
of names to take place by substitution of his 
| name for the name of his deceased mother. 
There was never any agreement of partition 
between the sisters. The ruling has no 
application. 

In Musammai Ohander v. Murat Singh (8) 
it was ruled that, in a case which is 
governed by the Mitakehara Law, neither of 
two sisters who succeed to their father’s 
property can alienate that property without 
the consent of the other—a proposition 
which is beyond dispute, but which does not 
assist a conclusion in this case, at all events 

in favour of the appellanta. 

* The case of Gunesh Pundit v. Imratlal (4) 
lays down that if one of two Hindu co-widows 
allows her right, of possession on equal 
terms with the other, to remain in abeyance 
during the life-time of the latter, her right 
to succeed to the whole estate, onthe death 
of the other, is not affected. This case, 
again, is not in point. 

No doubt, in each of the two cases last 
cited, it seems to have been assumed (1) 
that Hindu oo-widows could not partition so 
as to destroy their rights of survivorship 
tnter se, and (2) that the joint estate of 
several sisters resembles, and in all respects 
is subject to the same limitations, as an estate 
held by co-widows by inheritance from their 
husband. But these assumptions were obiter; 
and, with due respect, they seem to be open 
to reconsideration. Among the published 
decane o this outhi now kian over 
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nearly half a century, there is ne case which 
is exactly on all fours with the present case, 
s0 as to be s guide to a decision of the ques- 
tion at issue before me, uamely, whether 
several sisters, who have jointly inherited 
the estate of their father, can, by express 
agreement among themselves, offect such a 
partition of their interesta as to destroy 
their rights of survivorship inter se, . while 
leaving the reversion still unaffected. 

The first of the obiter dicta above referred 
to was based on an interpretaion of the ruling 
of the Privy Council in Bhugwandeen Doobey 
v. Myna Base (5). It is very necessary to 
understand the material facts of this case. 
A Hindu, governed by the Benares School 
of Hindu Law, died childless, and was succeed- 
ed by two widows, Myna Baee and Dools 
Bage. The latter was a minor: and, on her 
behalf, a summary suit for possession was 
filed under Act XTX of 1841, a Will having 
been set up. The Oourt -trying the suit 
found against the Will, and directed the estate 
to be equally divided between the two 
widows, the carrying ont of this order being 
entrusted to a Ourator appointed under the 
above enactment. The property was there- 
upon divided; each widow was put in pos- 
session of her share; and Doola Base con- 
tinued in separate possession and enjoyment 

her share up to the time of her death in 
1857. Under these conditions the supreme 
tribunal ruled: 

(1) that Doola Bave’s share had not become 
her siridhan ; and 

(2) that the partition, effected by “Order of 
a Judge who in the partioular 
(one under No. XIX of 1841) had no 
jurisdiction to determine questions of title; 
and who could only deal with the right 
to poassasion,” could’ not, and did not, operate 
to destroy Myna Base’s right of survivorship 
over Doola Baee’s share. 

The ratio dectdends on this point ia con- 
tained i in the folowing words:— 

“Tt may be said, that the question here 
is only whether the respondent has not, by 
her partition, lost her right of survivorship. 
There is, however, no proof of any contract 
to maka partition, and, as part of that 
contract, to release the rights of survivorship, 
supposing it to have been competent to the 
widows to enter into such a contract. There 

(5) 11 M.L A. 487; 9 W. R. 28 (P. O.); 2Suth. P 
0. J. 124 3 Bar P, O. J. 327; 30 Eng. Bop 184 
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was, as has already been shown, no jurisdic- 
tion in the Court to makea complete parti- 
tion tn tnvitam. The transaction seems to 
have been merely an arrangement for 
separate possession and enjoyment, leaving 
the title to each share unaffected. The ac- 
quiescence of the widows in the Judge’s 
proceedings cannot have done more than bind 
each not to disturb the other’s possession.” 

In a further passage their Lordships said: 

“For the estate of two widows, who 
.take their husband’s property by inheritance, 
is one. estate. The right of survivorship is BO 
strong that the survivor takes the whole pro- 
perty, to the exclusion even of daughters 
of the deceased widow. They are, there- 
fore, in the strictest sense, co-parceners, and 
between undivided co-parceners there can be 
no alienation by one without the consent of 
the other.” 

It is manifest that this ruling does not lay 
down that co-widows cannot, by contract, 
make a partition which shall destroy the 
right of survivorship of each in the share 


allotted tothe other, as seemsto have been. 


assumed at page 100 in Gunesh Pundi v. 
Imratlal (4). It also seems to me that the 
analogy between the estate of co-widows, 
and that of sisters, is too widely stated 
in Mussammat Ohander v. Murat Singh (9). 
In the eye of the Hindu, law, two or more 
co-widows constitute una persona; they have 


a joint relationship to their deceased husband, - 


and a joint responsibility in respect of his 
obsequies, on the right to perform which 
their ownership of his property so largely 
“depends. This fiction of unity cannot, by 
analogy, be applied to the several daughters 
of one man, each of whom is regarded as 
a@ single person complete in herself. There- 
fore, even if the entity of co-widowhood could 
not be destroyed by partition so as to ex- 
tinguish the right of survivorship, it does 
not follow that several joint sisters who have 
inherited their father’s estate would be equally 
inseparable. Thoy are distinct individuals, 
holding a joint estate, and in the absence of 
any expresa prohibition by the Hindu Law— 
and there is no such prohibition—+here does not 
seem to beany reason why they should not 
make a partition as effectual and complete 
tnisr se, as if they were brothers. 

However, as the authorities now stand, it 
seems that even co-widows may, by agree- 
ment between themselves, convert their joint 
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estate in property inherited from their oom- 
mon husband into estates in severalty so as. 
to destroy the right of survivorship inter se. 
The cases of Perammal v. Venkatemal (6) 
Ridnammav.Venkateramappa(7) and Jijoytamba 
Bayi v. Kamakshi Bayi (8) merely follow the 
proposition that no partition can be made 
against the wish of any one co-widow. This was 
affirmed by the supreme tribunalin Gajapatht 
Nilamani v. Gajapathi Radhamam (9): but here 
again, the right of co-widows: to make, by 
agreement, a partition, in the ordinary sense 
of that term, was left undecided. 

In Sundar v. Parbats (10) a Board of the 
supreme tribunal, which included such author- 
ities on Indian Law as Sir Barnes Peacock 
and Sir Richard Conch, laid down that the 
estate held by two widows of a Brahmin, 
who had died childless, being 4 joint estate, 


. was partible; and that either ‘widow might 


maintain 8 suit for partition. The case was 
one governed by the Benares School of the 
Mitakshara, and one widow had sued to 
have the estate divided into equal shares. 
Here again, however, it is possible to argue 
that the decision does not touch the question 
of survivorship, and that there may be an 
enforced partition at the instanceof one co- 
widow of an estate of inheritance jointly 
held by two or more of them as such, where- 
by severalty in enjoyment is secured without 
impairing the right of survivorship existing 
between them. The effect of an enforced par- 
tition upon that right is not a point which 
arises in the present case, and I do not decide 
it. The question here is as to whether the 
right can be destroyed by a consensual com- 
pact between all the co-widows concerned, 
There is no need to cite any authority for 
the well-established proposition that every 
Hindu widow is free to alienate her own in- 
terest in property inherited by her from her 
husband. Restrictions only exist against her 
alienation of the reversion following upon 
her death. There seems to be no reason to 
differentiate in this reapect between one widow 
and. several widows acting as one. If all 
of several widows agree to alienate the 








widow's estate in any specified portion 
6) 1M. E O. RB. 228. 

7) 3 M. HO. B. 268. 

8) 8 M. HO. R. 424 

9) 1 M. 200 (P. 0.); L Ind. Jur. 58 4 L A. 21% 
1 0. L. B. 87; B Sar. P, O. J. 758; 3 Bath, P. O; J. 868. 
(10) 12 A 51 (P. 0.); 16 L A. 186; ^5 Bar. P, O. J, 
448, 
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of their inheritance, tbe alienation is clearly 
- valid and binding upon them. It is intelligi- 
ble that one such widow. could not alienate 
independently of the others, because, as I have 
_said, in the eye of the law, all-the co-widows 
constitute one person holding a aingle estate, 
which ordinarily enures till-the last of them 
.is dead. In such a case the alienation would 
be one, not by the widow asa whole,-buta 
‘part-widow,’ if I -may use that expression. 
But where all agree, as in 8 consensual par- 
tition, that specific parte of the widow’s estate 
shall be alienated to a particular individu- 
al—whether one of the co-widows or a stran- 
ger—for her or his exclusive use and benefit, 
then, it seems to ms, that no member of the 
alienating body can subsequently undo such 
alienation on the death of the alienee. lam 
sustained in this view by the decision in 
Ramakkal v. Ramasamt Naicken (11), where 
"ib was held (Subramania Ayyar and Boddam, 
JJ.) that “there is no legal obstacle to 
prevent one of two co-widoys by api 
words ina deed from so far releasing her 
right of survivorship as to preclude her. 
from recovering from an alienee, after 
the other co-widow’s death, property given 
by way of partition to the latter and 
alienated by her.” 1 am not prepared to 
say, for reasons already given, that one of 
two co-widows may alienate the whole 
of her undivided interest independently of 
the other; nor does the case last cited go 
as far as that. Ak at present advised Iam 
clear that the right of survivorship existent 
between Hindu co-widows, over property in- 
herited from their husband, cannot be de- 
stroyed by any one of them, in respect of 
any part of such property, without the consent 
of the other or all the others as the case 
may be. But, where all agree to alienate 
the whole widow's interest, either to one 
of them, or tos stranger, in respect of all, 
or any part of, such property, then no widow, 
so alienating, can afterwards set up the 
right of survivorship so as to affect the 
alienation. d 
` This beinng the law as to co-wido 
holding an estate of inheritance from their 
common husband, it -applies with greater 
force to the case of joint sisters who have 
succeeded to the estate of their father. The 


>. 1) 28M, 688-9 MOL J. 101, 


INDIAN GASES. 


[1914 


case of Kanni Ammal y. Ammakannu Ammal 
(12) lays down that one of two joint sisters 
cannot, of har own authority, alienate her 
undivided interest so as to affect the right 
of survivorship. That is a view which is 
open to soms controveray, bocauss it seems 
to me, with due respect, to draw too close an 
analogy bsatween ‘co-widows and sisters. 
But, it is not necessary, for the purposes of. 
this case, to go into that controversy. It 
cannot, I think, be disputed, that, by agree- 
ment among all the sisters, any part of their 
whole interest, in the joint estate inhérited 
from their father, may bò alienated, and 
that, after such’ alienation, no right of 
survivorship can be exercised by any sister 
or sisters in respect of the alienatéd pro- 
perty. 
Applying this law to the present case we 
find that Balu Bai, Banu Bai and Bala Bai 
were three sisters, jointly owning the estate 
of their father. They all agreed to alienate 
their joint estato in the Saoner lands to two 
of them, namely, Balu and Banu, and in 
the Rangari lands to one of them, namely, . 
Salo. In other words, with the consent of 
Balu and Banu, Salu released oll her rights, 
including that by survivorship, over the 
Saoner lands; and, with the consent of 
Salo, Balu and Banu made a similar releass 
of their rights over the Rangari lands, This 
was e valid disposal of the joint estate by 
absolute partition. That partition leaves 
the reversiongr’s estate untouched; bat it 
cannot be undone by any one of the 
parties to it on the death of the other. 
Consequently the appeals before ms cannot 
succeed. 

This appeal, therefore, fails and is dismiss- 
ed with costs. 

Appeal dismissed. 


(18) 28 ML 504, 10 X. L J. 253 
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- MADRAS HIGH COURT. 
APPRAL No. 187 or 1908. 
March 25, 1914. 
Present:—Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 
PLL. Y. R. M. RAMANATHAN CHETTY 
— PLAINTIFE— APPELLANT 


versus 
MALLAKA ANJAPPAN AND OTHERS— 


Dayexpaxts—RusposDENts. 
Civil Procedure Code (Act V of 1908), O. I, r. 8— 
Misjoinder of cauesss of action——Reraoval of orops by 
each individual tenant Conapiracy neither alleged nor 


Where every one of the Several tenante indiridúally 
removes crops on the land and their acts sproad over 
the space ofa month, in the abeence of any conspiracy 
or collusion among them, there are as many causes af 
actionasthore are tenants, anda singlo sult st all 
of them is bad for misjoinder of causes of 
if the cause of action apt in the plaint is only 
ate denial af the Jandl tile implied in the w- 

removal, 

M gudhsndu Mohun Roy v. Durga Dasi, 14 0. 485; Ram 
Narain Dutt v. Annoda Prosad Joshi, 14 O. 681, fol- 
owed. 

Ishan Chunder Hasra v.. Rarasswar Mondal, 24 O. 
881, Umabai v. Vithal, 88 B. 208; 11 Bom. L. R. 84, 


Appeal against the decree of the Court of 
the Subordinate Judge of Madura East, in 
Original Suit No. 67 of 1906. 

Mr. K. Sreentoasa Ayangar (with him Mr. 
R. Rangasami dyangay), for the Appellant. 

Mr. 0. 8. Venkatachariar (with him Mr. 
N. BR. K. Thathacharvar), for the Respondents: 

JUDGMENT.—We agree with the view 
of the lower Court that the suit is liable to 
dismissal for misjoinder of parties and 
causes of action (issue No. 1), 

The cause of actionas set ont in the 
plaint is .the denial of plaintiff's title as 
landlord implied in the unanthorized removal 
of crops by the tenants. This removal 
of crops is the individnal act of each tenant, 
and appears from the plaint to have been 
apread over the space of a month. There is 
no definite allegation of oonspiracy and 
admittedly no evidence of conspiracy or 
collusion on the part of the various tenanta 
impleaded as defendants. In our opinion 
the case cannot be held to be covered by 
the wording of Order I, rule 3 of the Code 
of Civil Procedure. 

The cases whichare relied on by appel- 
lant’s Vakil, Ishan Ohunder Hasra v. Rames- 


war Mondal (1) and Umabai v. Vithal (2), - 


R 24 0. 831° 
a) £8 B. 298; 11 Bom. L R, 84 
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relate to suits by reversioners, ‘in. which the 
right to recovery is based on a aingle event, 
the death of the last holder: ard can be 
distingnished-on this ground. 

Woe may refer to other cases, Sudhendu 
Mohun Roy v: Durga Das (8) and Ram 
Narain Dutt v. Annoda Prosad Joshi (3), in 
support of our view. 

As regards respondents Nos. 8, 9, 17, 28, 
38; 49, 87, 89, 98, 97, 122, 126, 127, 129, 
169 and ‘175, the appeal has abated by 
reason of their death and appellant’s failure 
to bring their legal representatives on record. 

Ags regards the other respondents, the 
appeal is dismissed with costa of those 
respondents who are represented (vis. res- 
pondents Nos. 1t0 3,18, 34, 85, 39 to 41, 
52 to 54, 73, 74 to 76), and the appeal as 
against respondents Nos. 4to 7, 10 to 16, 


.. 19 to 27, 29 to $4, 36, 37, 42 to 48, 50, 51, 


55 to 72,75, 77 to 86, 88, 90 to 92, 94 to 
96, 98 to 121, 128 to 125, 128, 180 to 168, 
170 to 174 and 176, who do not appear, 


and the momorandum of objections is 
dismissed. 
Appeal dismissed. : 
R 14 0. 488. 
4) 14 0 681. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Fret CIL Appaat No. 29 or 1911. 
October 10, 1913. 

Present: —Mr, Hayward, J. O., and 
Mr. Boyd, A. J. C. 
SECRETARY or STATE ror INDIA 
IN COUAR ni 


“MUSHTAK SING G AND OTHERS — 


Rusron NDENTS. 

Evidence Act (I of 1872), `s. 114~—Presumption of 
continuance of possession— When evidenos of acts of 
ownership cannot be reasonably ex pected—Bombay Land 
Revenus Code (Act V of 1870), s. 87~-Collector dealing 
with private land—Ultra vires— Butry in Revenues 
Records dose not transfer poessssion—Bombay RBarenwe 
aystem—Denial of usar of landina particular way, mo 
denial of ttle. 

Section 37, Bombay Land eee gives the 
Collector power to dispose of ownericsa land. If the 
Collector should make an order or commit an act of 
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to land that order 
at act a mere trespass. 
There wun d be no neo 4 to set aside such an 
to establish the owner’s 


occasion for the appHoation of Article 14 of Sche- 
dule I of the Indian Limitation Act. ` 

Where evidence about acts of ownership does not 
exist and cannot reasonably be expected, itis usual to 
presume that the owner's possession, once proved, con- 
tinued till it is shown to have been in 
` The mere entry of a piece of land in possession of 
& parson in the Revenue Records as Government 
waste would not transfer possession from him to 
the Government, 

Under the Bombay Revenue yaten 
follow that a man’s title is denied becauss he is 
prevented (at any given time) from using land in a 
particular way. 

Appeal against the decision of the District 
Judge, Hyderabad. 

Mr. E. Raymond, (Government Pleader), 
for the Appellant. 


` Mr. Mathradas Ramchand, for the Respon- 


denta, 
JUDGMENT. 


Born, A. J. O.—Plaintiff sues for a de- 
claration that he is the owner of unassessed 
Survey No. 52 of Deh Khirsar, area 338 
acres. He cannot give the date or the 
cause of the inception of his title. But he 
gays it subsisted in 1858 and that Govern- 
ment recognised and: confirmed it in a 
patta, Exhibit 68, granted to his father 
Parsram by the Collector in 1867. By 
this patta the Collector allowed Parsram to 
continue to possess a number of makans, some 
under cultivation and some not. The 
assoasment of each makan was not fixed, 
Parsram being charged a lump assessment 
(for ‘all together) -which was subject to 
revision when Survey and Settlement should 
be made. The land mentioned in the patta 
included maken kadt, which was the land 
now in suit; there is no longer any dispute 
about its identity. It was then. waste and 
indeed has remamed so ever since, except 
that parta of it have bean nsed (withont 
plaintiffs consent) within four or five years 
of this suit. Plaintiff's cause of action is an 
order of the Oollector, purporting to be 
passed under section 37, Bombay Land 
Revenue Code, giving occupancy rights in 
-thia land to defendanta Nos. 1, 2. and 8. 
| This order was passed in 1908. Plaintiff, 
therefore, sues-them, adding the Secretary 
of Btate as defendant No. 4 


it does not 
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The Government defence is that plaintiff 
had no title, that the patta neither recognised 
nor gave any and that the suit is time- 


The learned District Judge granted a 
declaration and also an injunction to de- 
fendant No. 4 to refrain from giving the 
land to any one but plaintiff. Defendants 
appeal. 

The ait. was brought more than a year 
after the said order, Exhibit 140 of the Collec- 
tor. So admittedly it is time-barred if Article 
14 of the Limitation Act applies. I am of 
opinion that this article does not apply; 
for the Collector's order was ultra vires 


‘and ao cannot be called an order “in his 


official capacity.” The suit proceeds on the 


. assumption that plaintiff owns the land in 


suit, subject to the law of ‘limitation. 
Roughly speaking, section 87, Land Revenue 
Code, gives the Collector power to dispose of 
ownerless lands. But in this case he dis- 
posed of land which had an owner in fact. 
Thus he went beyond his powers. It is 
argued that the section should be interpreted 
as giving the Collector power to decide 
whether any land has an owneror not, I do 
not agree. The power to decide questions of . 
title vesta in the Civil Courts. This power 
cannot be held to have been usurped by the 
Collector unleas the Legislature have clearly 
said so. Under section 37 ag lately amendetl, 
they have clearly said so. But under the 
section as it stood in 1908 they had not. 
A contrary opinion was given by Candy, 
J., in Nagu v. Salu (1). But in that case 
the two Judges differed; and the ruling of 
Bayley, J., tc whom the case was referred, 
can hardly be regarded as suitable for general 
application, as he did not go into the vital 
question whether the Oollector’s order was 
ulira vires. The leading case in Surennanna v. 
Secretary of State for India (2) in which the 
Oollector had ordered that .A’s land should be 
given to B, Bir Lawrence Jenkins held, in the 
clearest terms, that this order was slira vires 
as it could not be passed under section 87. 
He, therefore, declined to apply Article 14 
finding that the cause of action was the 
actual dispossession of A. Candy, J., differed 
and the case was referred to Parsons, J. 
He also declined to apply Article l4; but 
his reasons were different from those of the 


15 B. 424, 
2) 24 B. 485; 2 Bem. L. B. 281. 
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learned Chief Justice. It is unnecessary 
here to consider those reasons. It is 
sufficient to see what was his view of seo- 
tion 87. He said that the Collector could 
dispose of land, which seemed to belong to 
Government, subject to the legally subsist- 
ing rights of individtal, which righta may 
perhaps amonnt to complete ownership. 
That amounts to saying that the section 
empowers the Collector to order .A’s land to 
be given to B subject to the rights of A. 
The learned Judge realized that snch an 
order would be nugatory, but still thought 
it might pass for an order under that sec- 
tion. With great deference I am unable 
to follow this reasoning; for the Collector 
could not make any valid gift unless he 
had something to give, and in this case he 
had nothing to give. The section applies 
only to lands which are not the property of 
an individual or of a corporation; and with 
respect to such lands only -(and no others) 
can the Collector bring into operation the 
powers by that section. With regard to 
lands, which are the property of an in- 
dividual, the section gives him no power; 
and any order passed by him about sach 
lands would seem to be clearly beyond his 
powers. The same point arose in Fakir Shah 
Buldin v. Secretary of State (8) in this Court. 
The two Judges differed, Fawcett, A. J. O., 
following the opinion of Candy, J.,in the 
case just mentioned and relying on a dictum 
of the Privy Council in Malkarjun v. Narhari 
(4). But with all deference, I cannot think 
that that was an anslogons case. It dealt 
with an order of æ Civil Court that execu- 
tion should issue against a certain person; 
and it was held that the Court had jurisdic- 
tion to decide wrong as well as right. But 
it is clearly among the inherent powers of 
a Court of law to decide against whom 
execution should issue. To consider the 
present case analogous seems to beg the 
question whether section 87 gives the 
Collector power to decide whether land is 
Government property or not. I would 
follow the opinion of Pratt, J. O, 
in the same case, which is that the section 
(as it stood in 1908) did not empower the 
Collector to decide anything of that kind. 


(3) 19 Ind. Cas, 565; 6 B. L. R. 210. 
4) 25 B. 887 at p. 847 (P. 0.); 2 Bom. L. B. 027; 5 
O. W. N. 10, 10 XL L. J. 368; 27 L A. 216. 
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It follows that this order was lira tires 
and so did not need to be set aside. Accord. 
ingly the suit is not governed by Article 14, 
Limitation Act. 

The next question is whether plaintiff has 
proved his title. The earliest document, 
Exhibit 64, is a release executed by a certain 
person in 1858. It recites that he had had 
a dispute about certain land, including the 
land in suit, with Parsram (plaintiff's father.) 
He then says that the dispute is ended and he 
has no claim to the land. 

Exhibit 65 isa short letter by a Settle. 
ment Officer in 1860 to one Sayed Ali 
saying: “Youapplied against Parsram in 
respect of a number of lands (enumerated— 
they include the land in suit). On 
inguiry it appears that these lands have 
gone out of your hands as you did not nse 
them.” 

Exhibit 66 is by the same Officer on the 
same date to Pararam, sending hima oopy 
of Exhibit 65. 

Exhibit 67 is a sort of compromise given 
to the Settlement Officer on the following 
day by one Rabadino and Parsram in which 
the former gave up all claim to part of makan 
kadi (land in suit) which he ssid belonged 
to Parsram. 

The above documents neither prove nor dis- 
prove Parsram’s title. They only go to 
show that he was in possession of the land in 
suit at various times. 

Exhibit 68 is the patta on which plaintiff's 
claim rests. It was executed by the Collector 
in 1867. The important part of this doou- 
ment is as follows:— 


“You passed an agreement consenting to 
pay mito (lump sum assessment) until the 
settlement arrangement every year (4, 6., 
pending the introduction of a Regular Settle. 
ment) for the below mentioned land, cultivated 
es well as uncultivated, in the following 
Taluka Guni bounded as shown 
below and in your possession for Kharif 
1278 and Rabi 1279 corresponding to the 
year 1864. The muto has been sanctioned 
by the Commissioner-in-Sind with his 
No. 2052, dated llth September 1867, that 
is you will pay Government Ra. 44,094-9.0 
every year for Kharif as well as Rabi. 
Besides this you will also like other 
samindars pay Local Fund (cess) at the 
rate of one anna per rupee or at any rate 
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that may be fixed for the time being (or 
i "2, ee samindari has been written in 
the following makans whose areg was shown 
and to by you. Out of this you 
oan cultivate aa much as-you like and Gov- 
erument would only take or receive the 
muto aa shown aboye including the Local 
ga “Joa will pay a separate tax’for the 
fsh that may be in your #anwndari like other 
samindars according to the rales framed by” 
Government and not set up any claim of 
own right, 

““4 To the following land that is yours 
you will pub your own boundary marks at 
your own cost.” l 

The question is whether this document 
recognised or gave proprietory rights in the 
suit land (then waste) which is one of the 
18.makans described init. It will be seen 
that it refers to Parsram repeatedly as samin- 
dar of the lands. 


The question what were the rights of a 
somindar in Sind in 1867 is one of some 
difficulty. The Mirs apparently reserved to 
themselves the. right of evicting anyons at 
any time. However in 1867, 20 years had 
passed since the conquest of the country; 
and it seems quite clear that during that 
t-me the British Government gave proprietory 
r ights to ao large number of samindars or 
openly recognized that they had such rights. 
So much appears from Murtdali’s case (5). 
In the Sind Gazeteer, page 404, we find the 

following: “In the absence of precise roleg, 
` the system followed] had more or legs model- 
Jed itself upon the Dekkhan Revenue Survey 
and the asaimilation was made complete by 
the deputation in [862 of a Bombay Settle- 
ment Officer.” Now we know what that 
system was. There was no temporary 
tenure. The occupant was never evicted so 
long as ho paid the assessment. The assess- 
ment might be revised at a revision settle- 
mant; bub snch a settlement would not 
affect the occupant’s proprietory rights. 
Such was the spirit of the Bombay Rules, 
as shown in Bombay Act I of 1865 and 
indeed in Bombay Regulation XVII of 1827, 
which said that the settlement should be 
with the occupant, vis., the manin posses- 


(6) (1888) 8, D. 8,8, 0. Yol, L p. 298, 
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aion. Qestions of title as between the occut 
pant and other people were of course left ta 
the Civil Conrts. But Goyernment were 
content to keep the occupant in< possession 
for ever, provided that he paid the-land-tar. 
And they made him pay some revenue for all 
his lands, very little for bad land and more 
for good. Now in Sind it seems to have been 
the custom at first to charges saminadar 
nothing for waste land, and at the same time 
he did not keep his lien on it for more than 
fve years: vide Muridali’s casa (1) above 
and 271. But in the 
present case the land was assessed. That 
cannot be denied; fora lump sum yearly 
was taken from Parsram for all the lendr 
granted to him in Exhibit 63. The land 
in suit, being waste, bore no doubta very 
small share of the yearly nasesament; but 
still it had some share: althongh ‘waste it 
was land for which the occupant was pay- 
ing assessment. The ordinary Biudhi 
custom having been thus brought into 
abeyance, why should it not be considered 
that the rights, intended to be conveyed to 
the grantee, were those which he would 
have had in the rest of the Bombay Presi- 
denoy? Those rights would amount to full 
title, subject to payment of asseaamont and 
to certain reatrictions as to building and 
quarrying. The above consideration inclines 
me to favour the plaintifi’s case. 

Then again this patta was not issued by 
the Collector to please himself. He. must 
have had orders from Government. What 
were those orders? The learned Govern: 
ment Pleader has not produced them. We 
are, therefore, jnstified in presuming that, 
if produced, they would not have fayoured 
defendants’ case. We have done what 
we could to find out under what orders the 
Collector was acting but haye not ontirely 
succeeded. f 

At page 60 of the Bombay Presidency 
Administration Report for 1911-12 there is 
the following passage under the heading 
“Land Tenures in Sind”: 


“In 1868 a regular demarcation and 
settlement, on the principles of the Bombay 
system, was introduced.” A 

Then at ph 98 the Reporter 
describes the “Original Settlement” then made 
and the rationale of the system of levy- 
ing a lump assessment on a large “holding, 
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instead of separately assessing each part 
of it. He calls it the “diffased rate” 
system, It only remained in force for ten 
years. 

Now the iden of granting lands on a 
lease for a term of years, without giving or 
recognising proprietory rights, is contrary 
to the principles of the Bombay system. 89 
I thiok it may be presumed that no such 
arrangment was intended by the Collector. 
I would note here that the Governmont 
orders, under which the Sattlement of 
1863 was made, haye not baon placed before 
ng. < 


In a book called “The Commissioner’s 
Special Circulars” we find this passage ina 
report by Mr. Mansfield to Government in 


1862: 


“Government in their Resolution No. 2859 
of 17th June 1861 decided that the right of 
occupancy should be confined to such land 


as paid tax to Government.” 


As already shown, the land in suit paid 
tax. The words “right of occupancy,” used 
in Bombay Presidency, olearly include pro- 
prietary rights 

We have tried to find the above Govern- 
mont Resolution, but could not. 


Under the circumstances -I think it must 
be held that Exhibit 63 gave Parsram 
proprietory rights unless the wording of the 
document itself is against that idea. It 
is not so. On the contrary, the wording 
strongly favours plaintiff's case. It alludes 
to the lands as ‘your samsndari? and “the 
land which is yours.” 

Tam, therefore, of opinion that plaintiff 
has proved that he had title in 1867. And 
it is not shown that he has given it up since 
thon. 

I cannot see that his title was destroyed 
by anything that happened at the survey in 
1882 and 1883. The Government Pleader 
refers to correspondence evidenced by Fx- 
hibits 63, 58 and 55 (that is- the chronolo- 
gical order). I do not think that the Bettle- 
ment OMoer had power to destroy plaintiff's 
title then. Nor did he purport to do ao. He 
did not in Exhibit 55 deny the title which 
plaintiff hod alleged in Exhibit 56. The 
only question was whether the waste land 
should bs measured (and, I suppose, re-as- 
sessed), Ho.said to plaintiff : 
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meisure the lands now as they are covered 
with sorub jungle. You may apply later to 
the Oollector. ae 

Then itis nrged that in the last four or 
five years plaintiff made certain admissions 
which show he had no title. Tho learned 
District Jadge has dealt folly with this 
point (6); and I concur with bis finding that 
the admiasions are not material. They aro 
in Exhibits 69, 92, 98, 9-4, and 97. In 1904 
he asked to have the land withont occupancy 
price. In 1995 he naked permission to 
onltivate and oafferel to pay price of trees 
(a small aum no doubt). In 1907 he offered 
tə compensate defendant No. lfor a well 
built by the latter. The moaning of all this 
is that he approached the Revenue Authori-- 
ties humbly, thinking that was the best way 
of getting what he wanted and saving liti- 
gation, His statements shonid not be jeal- 
ously sorutinixed as being in derogation of 
his title. Moreover under the Bombay 
Rovenue system it does not follow that a 
man’s title is denied because he is prevented 
(at any given time) from using land ina 
particular way e. g., an occupant may not 
build without permission. Again even ifthe 
Revenue Authorities doubted his title between 
1994 and 1907 and he himself thought it 
shaky, that does not show thatit was shaky. 
There is nothing to show that he abandoned 
it. Ño he has it still unless the law of limi- 
tation is against him, <1 

Dafendants say that they are in possession 
and that the suit is barred by Artio'e 142, 
Limitation Act. The plaint alleged plaint- 
iffs possession at date of suit and prayed 
for a declaration; but plaintiff at a later 
stage applied for leave to amend the plaint, 
saying: “If I am found to have heen 
dispossessed please give me a decree for pos- 
session.” Thus he asked for alternato 
reliefs which is quite a legitimate thing 
to do. The District Judge refused to amend 
the plaint, but allowed plainti.f to pay 
Court-fees as for a snit for possession and 
in his judgment considered the question 
whether plaintiff was in possession at date 
of suit and found in the affirmative. I think 
that practically the plaint was amanded and 
the suit should be taken s3 ons for alternate 
reliofs. In order to seo whether Article 
14? applies, it is necassary to inquire whether 
plaintiff was in possession at date of. suit; 
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His father’s possession in 1867 is admitted 
- in Exhibit 63. The question is whether 
it continued. I think it may be presumed 
under section 114, Evidence Act, that it 
did, considering the nature of the land 
which was not capeble of enjoyment in the 
ordinary way. Where evidence about acts 
of ownership does not exist and cannot 
reasonably be expected, it is usual to presume 
that the owner’s posseasion, once proved, 
continued till it is shown to have been 
interrupted: Mahomed Als Khan v. Khaja 
Abdul Gunny (6) and Mohiny Mohun Das v. 
Krishwo Kishore Dutt (7). The eventa of 
1883 did not, in my opinion, interrupt the 
possession of plaintiff. I have already 
referred to Exhibits 68,56 and 55. It is 
true that in 1888 the land was entered in 
the Revenue records as Government waste; 
but it is not shown that plaintiff knew 
that. Such an entry, made behind his back, 
could of course have no legal effect by way 
of beginning a period of adverse possession. 
However, I realise that that is not the point 
here. The important question now is not 
whether the Government got adverse posses- 
sion in 1888, but whether they got posses- 
gion at all; for, if they did (even surrep- 
titiously), that would interrupt the possession 
of plaintiff, and I do not think it could be 
presumed that he recovered it. I am of 
opinion that the mere entry in the Revenue 
accounts did not transfer possession from 
plaintiff to the Government. Posseasion 
surely cannot be transferred by a stroke 
of the pen. Nothing else whatever was 
done. No one went tothe land. And the 
Settlement Officer’s conduct showa, if any- 
thing, that he did not desire to dispossess 
plaintiff. He did not dismiss plaintiff 
from the land. In the letters, Exhibits 
53 and 55, what he virtually said was: 

“it is not convenient to measure the 
waste land now. You can apply to the 
Collector later.” He simply put plaintiff 
off, having no time to attend to him, 
“and leaving him to expect that the land 
would be measured ona future occasion. I 
do not see how it can be said that possession 
was either openly wrested or secretly taken, 
from plaintiff then. 

Nothing more happened till 19038; ao it may 


g 90.744 (F. pitao. L E 357. 
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be presumed that plaintiff's DERAH oon- 
tinued till then. ¥ 

In 1903, however, the Collector gave a 
very small portion (five acres) of the survey 
uumber to the defendant No. 1 for one _ 
year’s cultivation, Exhibits 121 and 122: 
And the Tapedar Exhibit 116 deposes that 
the defondant No. 1 actually cultivated three 
acres in that year. This appears to be a 
distinct act of ownership onthe Collector’s 
part affecting the whole survey number. 
And it seems to mean that the Oollector 
assumed possession of the whole number. 
For, as between him and plaintiff, the 
survey number was not divisible. He cold 
not take a part without taking all. The pre- 
sumption of the continuance of a former 
possession is hardly strong enough to resist 
such s definite act of annexation. Nor 
‘would that presumption revive at the end 
of the year. Moreover the Oollector did 
similar acta of usurpation in 1907, It would, 
therefore, seem that plaintiff lost possession ` 
in 1903 and was out of possession when he 
brought this suit. That being so Article 142 
applies. However under that Article the suit 
is in time as plaintiff's possession has been 
shown to have continued till 1908, 4.¢., within 
twelve years of suit. 

I would, therefore, vary the decree by sub- 
atitating u decree for possession, giving’ 
plaintiff his costa in this Oourt froin 
defendant No. 4 and making the other 
defendants bear their own costs here, if 


any. ` 

Haywarp, J. O.—The plaintiff Mushtaksing 
sued as owner in possession for an injunc- 
tion against defendants Nos. 1 to 3, cultivators, 
prohibiting them from acting on & grant of 
the land in suit from defendant No. 4— 
the Secretary of State. The plaintiff sub- 
sequently prayed for an amendment of his 
plaint by adding an alternative prayer for 
recovery of posseasion from the defendants. 
The application to amend was refused in 
words, but admitted in fact as the additional 
Gonnt-fes was accepted and the suit was 
treated as a suit in the alternative for an 
injunction or for possession, as appears in 
the opening paragraph of the judgment. i 


The defendanta Nos. 1 to 3, the cultivators, 
did not appear and ‘the trial provepded! 
against them es parts, The defendant No. 4, 
the Secretary of State, pleaded that tha grant’ 
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in question was made on the 12th March 
1908 and was a grant under section 37, Bom- 
bay Land Revenue Code, and that as the suit 
was not brought until 25th March 1909, that 
is to say, more than one year later and -was 
practically a suit to set aside that grant it 
was tims-barred under Article 14 0f Sshedule 
lof the Limitation Act. The defendant No. 
4 further pleaded that the other side were 
not in possession at the date of suit and could 
not succeed unless _ they proved affirmatively 
that they had been in possession at some time 
within twelve years of the suit under Article 
142 of Schedule I of the Limitation Act. 
The defendant No. 4 did not actually plead 
in his written statement, though the point 
was raised in argamənt, that he had, in any 
case, acquired title by twelve years’ adverse 
possession under Article 144 of Schedule I of 
the Limitation Act. The defendant No. 4 
finally pleaded that the other side had meraly 
been a lease-holder undera lease, which expired 
with the survay settlemant ani that the 
true owner of the land in suit was the 
Secretary of State. 

The learned District Judge held that the 
suit was not barred by Article 14 and that 
there was no disposseasion necessitating the 
application of Article 142 of the lst Schedule 
of the Limitation Act; that the so-called 
lease was no lease, bub practically a recogni- 


tion of title and that there was no ownership- 


vested in the Secretary of State. 

On first appeal here the same points. have 
been argued on- behalf of defendant No. 4, 
the Secretary of State. With regard to the 
first point it appears to me clear that the 
Oollector had no power whatever to deal 
with private land, but only with land the 
property of Government by reason of the 
words: - “Te shall be lawful for the Oollector 


property of individual... .. hereby declared 
to be...... the property of Government,” 
occurring in section 37 ofthe Bombay Land 
Revenue Oode. If the Collector should mike 
an order or commit an act of dispossession 
relating to private land, that order would be 
6 mere nullity or that act a mere itraspaas. 
Ié would not be an order or an act relating 
to land the property of Government under 
section 87 of the Bombay Land Revenue 
Oode. There would ba no necessity to set 
aside such an order or act before proceed- 
ing +o establish the owner’s title ag against 
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Government. There would bə no occasion 
for the application of the Article 14 of 
Schedule I of the Limitation Act; the order 
would be a nullity anl the act at most 
would effect dispossession and call for the sp- 
plication of Articles 142 and 144 of Schedule 
I of the Limitation Act. This appears to 
mə to bs the principle underlying the decision 
of Jardine, J;, in the case of Nags v. Salu (1), 
though not concyrred in for somewhat un- 
convincing reasons by Candy and Bayley, JJ. 
The principle was, however, clearly laid 
down by Jenkins, O. J., in the case of 
Surannanna v. The Secretary of State(2). Some- 
what unconvincing ressons. for dissent ware, 
again racordei by Oandy, J., and to somes 
extent hy Parsons, J., but tha latter Judge 
appears (pages 453 to 455) practically 
to have accaptel the views of Jankins, O.J., 
woo has ngalin racantly bean followad by 
Bissell and Obandavarkar, JJ., in the case of 
Malkveppt v. Sascretary of State (8). It 
is tras in this Court Fawcett, A lditional 
Judicial Oommissioner, has attempted to 
defend the position taken by Oandy, J., but, 
his view was not concurred in by Pratt,. 
Judicial Commissioner, who followed the 
ruling of Jenkins, O. J. The case is that of 
Fakir Shah Buldin v. Secretary of State (3). 
Finally, the views of Jenkins, O. J., appear 
to have been accepted by the Legislature, 
wio have in’ consequence of those views 
amended section $7 of the Bombay Land 
Revenue Code by Bombay Aot I of 1912. 
With regard to the 2nd point, namely, 
possession, there can be no doubt that there 
was possession under the so-called lease or 
patta from 1867, at any rate up to 1883. 
The presumption would be that the posses- 
gion continued, as pointed ont in the cases, 
collected by Messrs. Ameer Ali and Woodroffe 
at page 600 of their commentary on section 
114 of the Indian Evidence Act, 4th Edition. 
No act of dispossession has been shown about 
the time of the Survey. Settlement in 1883, 
For dispossession conid not have been affect~ 
ed by mere entry in the Survey Records. No 
act of dispossession has, in fact, been shown 
until 1993, when part of the land in suit was 
actually granted to dafendant No. 1 by 
defendant No. 4, which act was repeated in 
1997-by similar grants to defendante Nos. I 
and 8 by defendant No.-4. The presumption 


` (8) 15 Ind. Oaa. 517; 14 Bom. L. B. 382; 36 B. 336. 
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must, therefore, ba that possession continusd 
up to 1908, when it was interrupted by the 
“act of defendant No. 4, that is to say, poases- 
sion continuad up to a tims within 12 years 
of 1909—the year of the filing of tho amit. 
Ths sait is, thorefore, within timo under 
Article 143 and it also nesesaarily follows 
that 12 years’ adverso poweasion has not 
basen shown by defendant No. 4 within tho 
maning of Article 144 of Sahodaole I of the 
Trimitation Act. 

With regard to the 871 point, namely 
ownerahip, it is necessary in ordar to appre- 
ciato the evidenca to consider briefly the 
coursa of land settlement in the Province. 
THs gensral principle of making the acttle- 
ment with the persons actually in possession 
and recognizing them as occupants with 
rights of ownership was enunciated long ago 
in Chapter I of Bombay Ragulation XVIIL 
of 1837. It appears that in 1333, a Sattle- 
mont on the sama principle was introduced 
into Sind and that in cortain cases so-called 
leases or putas werd issued as evidence of the 
Ssttlemont. That apparently was tha origin 
of the məst important piece of evidenco in 
this case—the so-called lease or pa of 
1867 issued with the sanction of the Oom- 
missioner in Sind. It is unfortunate that 
we have not had placed before us the actual 
orders of Government. But that is what is 
stated to have occurred in paragraph 95 of the 
Gensral Administration Report for tho 
Bombay Presidency 1911-12. It isin any 
case clear, that it was not under the Sorvey 
Act of 1885, extendel to Sind by Bombay 
Ast Iof 1835, that the so-called leasa or 
paita of 1887 was given, as admittedly no Be- 
gular Settlemant was abtemptel befora 1872 
and no actual Settlement made before 13383 
nuder those Acts. 


Now this so-called lease or pata of 1867 
is as already stated tho most important piece 
of evidence in the case and clearly recognises 
the possession of the grantee. That in itself 
would raise tho presumption of ownership 
andor section 10 of the Indian Evidence Act, 
as pointed ous by Jenkins, C. J., in the casa 
of Hanmanirav v. Seoreéary of State (9). 
That presumption is materially strengthened 
by the ciroumstances already indicated under 
which tho so-called lease or prita was- 


(9) 25 B. 387; 2 Bom. L. B 111. 
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granted and the general pringiple underlying 
the land Sattlement. That presumption is 
further made specially strong in the case 
owing tothe actual terms of the so-called 
lease or pita, which aro notin the least 
like the usual terms of a lerse, conveying 
fora special term property expressly assert- 
ed to be the property of the granter, On 
the contrary the terms indicate merely a lump 
sum settlement or of the assessment of land-tax 
pending the introduction of a regular survey 
and repeatedly refer the property as the pro- 
persy of the grantes i in possession, It seems 
to me impossible in view of this most im- 
portant evidence to coms to any other con- 
clusion than that the grantes was the 
owner and that thera were no rights of 
ownership vested in defendant No. 4, the 
Secretary of State. 

It is unnecessary for me to deal with the 
evidence in greater detail in view of my 
entire concurrence with the clear and com- 
plete exposition of the case by my learned 
colle.gus. The decree must accordingly be 
waris] by substituting for the decree for 
an injunction -a decree for possession 
against all the defendants. All costa to 
ba borne by the respondent No. 4, the Secre- 
tary of State. 

Deorse varied, 
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Under the 1 Tenancy Act, as it stood in 1888, 
where s Record ights was prepared under Chap- 
ter X of the Act, a Settlement Officer could, of his own 
motion, make a retticment of fatr and equiteble rent 
in oases where n rottlement of land revenue was be- 
ing or about to be made. 

Nowabad land ts land which farms part of Govern- 
ment estate, and rent payable to Government for 
land in a Government Estate is land revenuo. 

Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, District Chittagong, 
dated 20th January 1911, modifying that of 
the Munsif et North Rousan, ` dated 27th 
September 1909. 


Babo Dhirendra Lal Kastagir, tor the Ap- 
pelante. 

Babu Probodh Kumar Das, for the Respond- 
ents. 


JUDGMENT .—This appeal arises out of 
a suit for rent. The holding óf the defend- 
ant tenants is situated partly within the 
limita of a revenue-paying mahal and partly 
within a nowabad taluk. The plaintiffs 
claimed rent at the rate of Re. 38-8 on 
account of the lands lying within the mahal 
and at the rate of 50 ans of paddy on 
acount of the lands lying within the 
nowabad taluk. The defendant tenants’ case 
was that the jama payable on account of the 
land lying in the nowabad taluk wan ata 
cash rate as settled by the Revenue Officer. 
In regard to the lands lying within the mahal 
there is no longer any dispute and no quos- 
tion relating tothe rent of those lands is 
before us. Both the lower Oourts decreed 
the plaintiffs’ suit at the rate claimed by 
them. The defendant tenants appeal. 


The question for our decision is whether 
the rate of rent for the nowabad land should 
be at 50 aris of paddy, which is the rate in 
the kabulsat of the year 1891, or at the cash 
rate entered in the khattan of 1898. The 
lower Courts have both treated this entry in 
the khatvan as an entry showing a settlement 
of fair and equitable rent. They have, 
however, held that the Settlement Officerhad 
no jurisdiction to settle a fair and equitable 
rent having regard to the terma of section 
192 of the Bengal Tenancy , Act, which at 
the time when the entry was ‘made only 
parmitted a settlement of rent upon an 
application by the landlord or by the tenant. 
No such application had been made in the 
present case. The lower Courts disregarded 
the entry in fhe ‘khatian partly upon this 
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ground and partly upon the ground that the 
khaitan had been shown to be incorrect. 

With regard to the first ground, namely, 
tho ground of juriadiction, the lower Courts 
appear to have fallen into an error. Section 
104 of the Bengal Tenancy Act enables the 
Revenne Officer to settle a fair and equitable 
rent for tenanta of every clasa in cases 
falling under clanse (d) of aection 101 (2). 
That is to any, when, as in this case, the 
Racord of Riehts was being prepared under 
Obapter X of the Beugal Tenancy Act, the 
Settlement Officer could under the Act, an it 
stood in 1898. of his own motion make & 
settlement of fair and equitable rent in cases 
where a settlement of land revenue was 
being or about to be made. Now nowabad 
land is land which forms part of n Govern- 
mont estate, and it being included in the 
area for which the Government had directed 
the preparation of the Record of Rights it 
may be presumed that the renta due to 
Government on ascoount of sowabad lands 
wore being settled in the course of the 
proparation of that Record of Rights, Rent 
payable to Government for land in a Govern- 
ment estate is land revonue. The present 
0859, therefore, was ono in which settlement 
of land revenne was being made within the 
meaning of asction 101 (2) (d) and it was 
open to the Settlement Officer to make settle- 
mont of fair and equitable rents for tenants 
of every class under the old section 104. No 
application by tenant or landlord was neces- 
sary. Upon referenca, however, to the 
khatian which the appellants relied upon, 
we find that as a matter of faot no fair and 
éqnitable rent was actually settled. The 
entry of the existing rent is at the rate of 
Rs. 8-12. The entry in the column show- 
ing fair and equitable rent səttlel is salso 
8-12. Ib is quite clear, therefore, that 
the Settlement Officer retained what he 
thought to be the existing rent and made no 
settlement of fair and equitable rent. Now 
ths entry in the kaaitan showing the 
existing rent to ho Rs. 8-12 was according 
to the case of both sides a wrong entry. The 
existing rent as proved by tho plaintiffs’ 
kabuliat was at the rate of 50 aris of paddy. 
The entry in the khatian has been shown 
to be wrong. The entry not being, as we 
have sbown above, a settlement of fair an4 
equitable rent it was open to the plaintiffa 
to prove that the entry was incorrect. The 


get 
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TADIPARIL HANUMANULU t. MADDUKURI GOLAYTA, 


lower Courta were, therefore, right in holding 
that the rent due from the tenants for the 
nowabat land was at the rate of 50 arts of 
paddy as proved by the kabuliat. The appeal 
is didmiased with costs. 

Appeal dismissed. 


i 


MADRAS HIGH COURT. 
Sroonp Orvis APPRAL No. 2564 oF 1912. 
‘ March 81, 1914. 
Preses‘.-—Mr. Justice Tyabji and 
` p Mr. Justice Spencer. 
TADIPARTI HANUMANU LU—PLarstiry¥ 
— APPELLANT 


versus 
‘MADDUKURI GOLAYYA AND oTHwag— 
Darrenpants—RwasPoxDENTs. 

Oivi Procedures Code (Act F of 1008), O. VI, r 17 
-—Amendment— Cass set up by defendant after plaintif 
close his cass—Amendiaent of written statement not 
to be permitted unless plaintiff allowed to oll further 
evidence—-Pleadinga, 

Bules of procedure are not to be converted into 
mochanical tests by which Courts may save them- 
selves tho trouble of deciding the real issues be- 
tween the pertios. The object of rales of procedure 
is to provide the best and most convenient modo in 
which the Oourts may adjudicate upon tho questions 
brought before them. 

. The power of e Court to allow amendment of plead- 
ings is very wide. Bub where a defendant 

his defence after the plaintiff has adduood all his 
evidence and praya for permission to amend his 
written statement, the permisaion should be refused 
poless the plaintiff also is given an opportunity to 
call such farther evidence as he may be desired to 
prec to rebut the new case set up by the defend- 


ı Cropper v. Smith, (1884) 26 Oh D. at ; 

597 L. Oh, 801; 51 L. a 783; 88 wE e Ne, 
Second appeal against the decree of the 

Oourt of the Temporary Subordinate Judge of 
jahmundry, in Appeal Suit No. 198 of 

1912, Referred Appeal No.- 51 of 1910, 

preferred against the decree of the Court of 

the District Munsif of Cocoanada, in Original 

Suit No. 555 of 1908, 

ae P. Somasundaram, for the Appel- 
mb. g 

. Mr. T. Rama Chandra Rau, for-the Re- 

spondents, 

. JUDGMENT.—The question in this 

appenl is whether the plaintiff ia entitled to 


recover from the 19th and lst defendants 
the lands referred to in Exhibits II and DT 
and if so, on what terms. The learned 
District Munsif held that the plaintiff could 
recover them but only on re-payment of the 
consideration for which the sales to the 
paid defendants were respectively made: 
The learned Subordinate Judge held that 
the plaintiff was not entitled to recover the 
lands at all, and the ground on which he 
proceeded was that the said defendants had 
made out their title to the lands under 
Exhibit IV. Exhibit IV refers to a sale 
on lith November 1870. This sale was 
not by the widow but by the previous 
male owner. Each of these defendants in 
his written statement alleged that his pre 
decessor-in-title derived his title from the 
widow: If Exhibit IV ia gentine (ar held 
by the learned Judge and we-are bound 
by that finding) the question still ia whether 
it refers to the land in question. That it 
may not refer to this land is indicated hy 
two facts: (1) The extent of the land as 
given in Exhibit IV is 2 acres 10 centa; 
the extent given in Exhibit IL is 95 cents. 
and in Exhibit O, 1°95 cents. (2) The, said 
defendants’ title-deeds refer to the widow 
and not to the male owner as being their 
predecessor-in-title, whereas if Hxhibit IV 
referred to the lands now in question their 
predecoseor-in-title would have been the 
last malè owner. Under these circumstances 
the District Munsif did not allow the de- 
fendants to set up the case that they derived 
their title from the last male owner instead 
of the widow. The lower Appellate Oourt, 
however, permitted the fresh defence to be 
raised and held in the result that the plain- 
tiff had no cause of action in reapect of the 
item of land forming the subject of this 
appeal. 

It was argued before us that the Bub- 
ordinate Judge was not justified in permit- 
ting the defendants to succeed on a case not 
-seé up in their pleadings and inconsistent 
with their original defence. On the other 
hand the respondents’ Vakil relied upon the 
admittedly wide powers of the Courte to 
permit amendments and reliance was placed 
on the following words used by Bowen, L. J., 
ina dissenting judgment in the case of Cropper 
“y. Smith (1):— i 
_ (1) (1884) 26 Oh. D. 700 at pp. 710, 71l; 68 L. J, 
Oh. 891, 61 L T. 788; 88 W. R. 80. n 4 pt 
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Tm re OTN AH TAING.” 
“Now, $ think it is a well established 
principle that the object of Oourta is to 
decide the righta of the parties, and not to 


punish them for mistakes they make in’ 


the conduct of their cases by deciding other- 
wise than in accordance with their rights. 
Speaking for myself, and in conformity with 
what I have heard laid down by the other 
Divisionof the Court of Appeal and by 
myself as a member of it, I know of no 
kind of error or mistake which, if not 
fraudulent or intended to overreach, the 
Court ought not to correct, if it can be 
done withont injustice to the other party. 
Oourts do not exist for the sake of discipline, 
but for the sake of deciding matters in con- 
troversy, and I do not regard such amend- 
ment aga matter of favour or of grace. 
Order XXVIII, rule 1, of the Rules of 1883, 
which follows previous legislation on the 
subject, says that, ‘All such amendments 
shall be made as may be necessary for the 
purpose of determining the real questions in 
controversy between the parties.’ It seems 
to ma that as soon as it appears that the way 
in which a party has framod his case will 
not lead toa decision of the real matter 
in controversy, itis as much a matter of 
right ọn his.part to have it corrected, if it 
can be done without injustice, as anything 
else in the case is a matter of right. It 
was said by Mr. Barber in his very power- 
fnl speech to us, “You are taking away an 
advantage from the plaintiffs who have got 
judgment below, by making an amendment 
at the last moment.’ Inone sense we should 
be taking away an advantage from them, but 
only an advantage which they hive obtained 
by a mistake of the other side, contrary to 
the true bearing of the law on the rights 
of the parties,” 

We may respectfully agree with the 
opinion so forcibly expressed by the Lord 
-Justice in as far as to say that rulea of pro- 
cedure are not to be converted into 
mechanical tests by which the Courts may 
Bavo themselves the trouble of deciding the 
real © issues between tho parties. 
The object’ of “rales of procedure is” to 
provide the best and most convenient mode 
in which the Oourts may adjudicate upon 
the questions brought before them. 

Ia the case before us, however, the Court of 
first instance decided not to permit the defend- 
anta to make out their fresh case. The lower 
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Appellate Court differed from that decision. 
Had there not been difficulties in the way 
of upholding the lower Appellate Oourt’s 
decision we might have considered whether 
we ought to interfere with a discretion 
exercised by the lower Appellate Court. 
These are, however, not only the difficulties to 
which we have already alluded, but also the 
fact that if the defendants were -to be 
allowed to change their defence after the 
plaintiff had adduced all his evidence, the 
written statement should have been ordered 
to be amended and opportunity ought to 
havo been given tothe plaintiff to adduce 
such further evidence as he may have 
desired. This was not done. Under these 
circumstances, we feel bound to interfere . 
with the order made by the lower Appellate 
Oourt. The question remains whether we 
should permit the defendants to have the 
matter reconsidered with liberty to each 
side to adduce fresh evidence. We think 
that in the circumstances of thik case, it 
would not be right todo so. The course 
‘might have been adopted by the learned 
Subordinate Judge. But we think it is too 
late to do so at this stage. 4 

In our opinion the most egnitable order 
will. be to reverse the decree of the lower 
Appellate Oourt on this point and to re- 
‘store that of the District Munsif, 

The costa will he borne by each side 


throughout. 
Appeal allotved. 


LOWER BURMA OHJEF OOURT. 
Cıvıl Rarerexow No. 6 or 1914 
June 18, 1914. 
- Present: :—Sir H. S. Hartnoll, Judge, 
and Mr. Justice Ormond. 

In re CHIN AH YAINGANDANOTHER. 
Court Fees Act (PII of 1870), s 19 (viii), Bch. I, Art. 
11— Words, “the amountor valus ofthe property”, refer to 
nett nalue—Nett value of estate less than Re. 1, 000—No 
fos chargeable ow Probate or Latiere—Oonstruchon of 

Btatute—Mecning doubtful. ` 


B24 
In re OHIOS AH YAING. 


: The warda, “the amount or value of the property,” 
4n Article 11, Schedule I of the Court Fees Act, refer 
only to the nett value. Therefore, where the nett 
Palas OF a Wrupeniy lfi Toapeci ot which Probate or 
Letters are granted does not exceed Ra 1,000, the 
‘Probate or Letters are not chargeable with any foes. 

In re, Horristt Teviot Kerr, 21 Ind. Cas. 502: 18 C. 
W.N. 121; 180. L. J. 308 and in re, Catherine Thad- 
deus, 24 Ind. Cas, 798, followed. 

Where the meaning of the legislature is not clear 
the doubt must be given in favour of the subject. 


i FAOTS as well as the question of law 
referred to a Bench for decision are fully set 
forth in Young, J.’s following 

ORDER OF REFRRENOH. 

This is an application for Probate in 
respect of an estate of which the groas value 
is Ra. 16,000 and the nett value is Res. 540 
. and the question is whether any and, if ŝo, 

what duty is payable. Schedule I, Article 
11 of the Court Feos Act, provides that if 
the amount or value of the property in 
respect of which the grant of Probate or 
Letters is issued exceeds Rs. 1,000 but does 
not exceed Rs, 10,000 the proper fee shall be 
2 per cent. on rach amount or value; and 
2f per cent. if it is over Ra. 10,000, and 
so forth on a sliding scale. 

Section 19 (visi) provides that no duty is 
payable where the amount or value of the 
property in respect of which the Probate or 
Letters shall be granted does not exceed 
Rs. 1,000. Heretofore the practice of this 
Court has been to construe the words “the 
amount or value of the estate”, in Article 11, 
-as meaning what has been called the gross 
value of the estate, and, therefore, to calculate 
‘the rate of duty on such ‘ ‘gross value”, but 
only to make it payable on such part of the 
property as was liable to duty. The Calcutta 
High Court, following certain decisions 
of the Allahabad and Bombay Conris, 
in the recent case of In re, Harriett Teviot 
Kerr (1) now proposes to construe value in 
Article 11 as meaning nett value. If this 
construction is adopted, and the term “gross 
value” seems somewhat artificial in itself and 
also to make the word “amount” tantologous, 
the value of an estate will be diminished by 
the debts payable out of it, and in the 
present case the value of the estate instead of 
being Rs. 16,000 will be Ra. 540 and conse- 
quently exempt from duty under section 19 
(itt). The practice both of this Court 


sae 21 Ind. Cas. 602; 18 O. W. N. 124 180. L J. 
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and the Calcutta Court has. hitherto been 
otherwise, Colector of Maldah v. Nirods 
Kamini Debya (2). 

The learned Judge who decided the case of 
Inve Harriot Teoiot Kerr (1), 
apecially referred under section 5 and fully 
argued, stated that though the point decided 


in the Collector of Maldah v. Nirode 
Kamini Debya (2) did not arise in that 
case, it might, when it arises again, 


require re-examination and further considera- 
tion. The same remarka seem to me sppli- 
cable to our own practice and to this case 
in which the point is directly raised, and I 
would, therefore, refer for the opinion of a 
Bench or Full Bench of this Oourt, as the 
Chief Judge may direct, the question whether 
when by reason of its debta the value of an 
estato does not exceed Rs. 1,000 any Court fea 
is payable before Probate or Letters can issue. 


Mr. Harvey, for the Appellant. 

Mx. Egger, Assistant Government Advocate 
for the Government. 

; JUDGMENT. 

HARTXOLL, J.—-The question for decision 
in this case is'what, if any, duty is leviable 
under Article 11 of the firat Schedule of 
the Court Fees Acton an estatethe gross value 
of which is Rs. 16,000 and the nett value is 
Rs. 540. The meaning and effect of Article 
141 and section 19 (¢) of the Court Fees Act 
has just been considered by me in In re 
Oatherine Thaddeus (3). The present case 
in addition involves the consideration of the 
meaning of section 19 (miss) of the same Act 
which is: “Nothing contained in thia Act 
shall render the following documents cliarge- 
able with any fee: (visi) Probate of a Will, 
Letters of Administration where the 
amount or value of the property in respect 
of which the Probate or Letters ...... shall be 
granted does not exceed one thousand 
rupees.” Probate or Letters are granted on 
the whole of the estate and so the amount 
or value on which they are granted would 
be the gross value of the estate. If, there- 
fore, the gross value of the estate exceeds 
Ra. 1,009, it may be argued that there is 
no freedom from liability to duty by virtue 
of section 19 (vitt). But, as pointed ont in 
the former referance, it may be that the 
intention was that the scale laid down in 


(2) 15 Ind. Oas. 621; 17 0. W. N. 21 
®) 24 Ind. Oas. 763. 
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which was ' 
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Article 11 shoald be calculated on the nett 
value shown in Schedule Il], or, in other 
words, that the words “the amount or value 
of the property in respect of which the grant 
of Probate or Letters is made” in Article 11 
should refer to the nett value. If they are 
given that meaning in Article 11, it would 
‘seem to be consistent to give them the same 
meaning in section 19 (viti). 

_ The matter seems tometobe again donbtfnl 
and I would give the doubt in favour of the 
subject. Where, therefore, the nett value 
of a property in respect of which Probate or 
Letters are granted does not exceed Rs. 1,000, 
I would hold that the Probate or Letters are 
not chargeable with any fees. In the present 
case, therefore, I would hold that no fee is 
chargeable. 

Oawoyxp, J.—EHxactly the same arguments 
apply in this case as in In re, Oatherine Thaddeus 
(8). Having held in that oase that the 
words in Article 11 of the first Schedule of 
the Court Fees Act, “Value of the property 
in respect of which the grant of Probate or 
Letters is made,” mean the nett value of 
the estate the same construction must be 
placed upon those words in section 19 (risi) 
of the same Act. In my opinion, therefore, 
section 19 (iis) states that the Probate of a 
Will or Letters are not chargeable with any 
fea under the Court Fees Act where the value 
of the assets less the amount of liabilities is 
Bs. 1,000 or less. 

Moreover, there ia no provision under the 
Court Fees Act which renders such Probate 
or Letters chargeable with any fee: for under 
our decision in In re, Oatherine Thaddeus (3), 
Article 11 would not apply in a case where 
the value of the assate leas the amount of 
liabilities is Rs. 1,000 or less. 


MADRAS HIGH GOURT. 
AppwaL Against ÅPPELLATE ORDER No. 59 oF 
1912. 
April 21, 1914. 
Present:—Mr. Justico Miller and 

Mr. Justice Sadasiva Aiyar. 
NORI LAKSHMINARASIMHAM 
AND OTHERS—PLAINTIF¥S—APPRLLANTS 


versus 

PRATIPATHI LAKSHMINARAYANA 

AND OrHERS—DsFaNDANTS—-ReESPOsDENTS. |, 

Otvil Procedure Coda (Act V of 1906), ss. 149, 151— 
Decree not to ba altered schon once tt becomes final— 
Archaks office—Claimant to prove ordinary competency, 

A Court has no power to alter the terma of a decree 
when once it beoomes final. 

Suranjan Singh v. Ram Bahal Lal, 17 Ind. Cas. 912, 
10 À. L. J. 520, followed. 

A claimant to the office of archaka in a temple, 
must pess the competancy of the average archaka 
in reciting mantrams in the templ-, 


Appeal against the order of the District 


-Court of Guntur, dated 26th January 1912, 


in Appeal Suit No. 383 of 1911, preferred 
against that of the Court of the Addi- 
tional District Munsif of Guntur, in Mis- 
cellaneous Petition No. 89 of 1911, in Original 
Suit No. 92 of 1909, dated the llth of 
April 1911, 


Mr. P. Nagubhushanam, for the Appel- 
lants. 


Mr. T. Prakasam, for the TOET 


“This appeal coming on for hearing on 
the 22nd and the 23rd of October 1913, the 
Oourt (Sadasiva Aiyar and Spencer, JJ.) de- 
livered the following 


JUDGMENT.—We are unable to agree 
with the learned District Judge that seo- 
tion 148 or 151, Civil Procedure Code, 
could enable a Court after a decree had 
become final to change the terms of the 
decree [See Suranjan Singh v. Ram Bahal 
Lal (1).] 

The frst defendant “declared bis inability 
to stand the test,” that is, he admitted that 
he could not prove his competency for the: 
office. As regards the second defendant, 
the learned District Judge’s finding, as to his 
competency, is somewhat obecure. In one 
place, the Judge says: “The second defend- 
ant on the other hand showed much im- 
provement.in learning and in reciting the 


~ (1)17 Ind. Cas. 012; 10 A. L. J. 520. 
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mantras, though the Commissioner.. 
.. was not perfectly satisfied with 
the “result”. In another place, the Judge 
says that the second defendant also should 
undergo another test and prove his com- 
petency. 

We shall request the District Judge to 
submit definite findings on the following 
issues on the evidence on record:— 


1. “Whether the second defendant was 
fairly cognizant of the mantrems mentioned 
in the decree, and whether he waa fairly fit 
‘for the office of archaka when the District 
Munsif granted a declaration as to his 


unfitness.” f 
(2. “I£ the second defendant was fairly 


fit at that time, whether the plaintiffs are 
entitled to any relief under the decree and, 
if so, what relief?” 

The findings should be “submitted within 


four weeks from date of receipt of records - 


and ten days will be allowed for ae ob- 
jections. 

In compliance with the order contained in 
the above judgment, the District Judge of 
Guntur submitted the following 

FINDINGS.—The High Court has called 
for findings in this case on the following two 


issues: 

(1) Whether the 2nd defendant was fairly 
cognizant of the mantrams mentioned in the 
decree, and whether he was fairly fit for 
the office of archaka when the District 
Munsif granted a declaration as to his 
unfitness, 


(2) If the 2nd defendant was fairly fit 
nt that time, whether the plaintiffs are entitled 
to any relief under the decree and, if so, to 
what. relief? 

2. The answer to the lst issne depends 
mainly npon the report of the Pandit appoint- 
ed asa Commissioner by the lower Court to 
test the knowledge of defendants Nos. 1 
and 2 of the mantrams referred to in the 
decree, and his evidence. His report shows 
that he found the 2nd defendant very de- 
ficient in his knowledge of one of the said 
mantrams, Desantului, for he recited two im- 
perfectly and did not know the remaining 
eight at all, It also appears from the 
Commiassioner’s evidence that these manirams 
fave to be recited daily, and they, therefore, 
appear to be important. As regards the 
other mantrams, the report of- the Com- 
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missioner ahows that the 8rd defendant 
recited them badly and that his knowledge 
of them was poor. The 2nd defendant waa 
apparently himself conscious of this, for when 
on the 7th April 1911, he applied to the 
lower Court for extension of time to qualify 
himself in mantrams, he admitted that his 
knowledge was deficient. The defendanta 
rely onthe Pandit’s statement in his evi- 
dence which runs thus: “Comparing the know- 
ledge of the defendants with the knowledge of 
the average archaka, they cannot be called 
incompetent.” This statement is a loose one, 
for it includes the lst defendant also as 
to whose incompetence there was no doubt, 
and I do not, therefore, think it can be safely 
acted upon. I wonld, therefore, find the 
lst issus in the negative. 

8. The 2nd iasue does not arise in view of 
the finding on the lst issue. Were a finding 
necessary, I would say that, in the event of 
the 2nd defendant being found fairly 
fit, the plaintiffs would be entitled to no 
relief. 

This appeal coming for final hearing 
this day after the return of the finding of 
the lower Appellate Court upon the issues 
referred by this Court for trial, the Court’ 
delivered the following i 

JUDGMENT.— We accept the finding 
and reverse the decrees of the District Judge 
and restore that of the District Munsif with 
costa here and in the lower Appellate 
Oourt. l 
Deoros of first Court restored. 


CALCUTTA HIGH COURT. 
APPHAL FROM Onpue No. 91 or 1913. 
May 11, 1914 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
Srimats MAJIDUNNESSA BIBI— 
PetrrioxgR—APPELLANT 


têrsus 
Simah AMNESSA alias ASLAHANTSSA. 
BIBI—Oprvositz Parry—RasproxDent. 
Orel Procedure Code (Act F of 1908), O XLI r, 19 
—Appeal dismissed for defauli—Resio ation of appeal—— 
“Sufficient couss”’—Non-appearance of Pleader dwe to 
Ass engagement pg another Court, whether “sufficient 
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Tt ia nob suficient cause” for the restoration of an 
appeal dismissed for default that when the appeal 
was called the eppellant’s Pleadar was engaged be- 
fore another Court, and, therefore, failed to appear. 

It is the duty of the parties to ge Pleaders 
who can come in proper time and no art oan be 


Pleaders, bat far a client to set up an absolute right 
to such concessions is -quite a different thing. There 
is no such absolute right and so long.as there is no 
such right, there is no “sufficient cause.” 

Appeal from the order of the District Judge 
of Burdwan, dated 20th July 1912. 

Babu Sajantkant Sinha, for the Appellant. 

Dr. Sarat Ohandra Basak, for the Res- 
pondent. 

JUDGMENT. 

Fiatouse, J.—This is an appeal from an 
. order of the learned District Judge of 
Burdwan refusing to restore an appeal 
which had been dismissed for default. The 
decree in the Oourt of first instance was an 
ex parte decree. Against that decree, the 
defendant preferred an appeal to the learned 
District Judge. When the appeal came on 
for hearing according to the order of the 
learned District Judge, the Pleader engaged 
in the case having been sent for did not 
appear, although the learned Judge had his 
name called ont six times. It seems to me 
from that statement in the judgment that 
the learned Judge gavo the Pleader ample 
warning to come forward and argue the 
case for the appellant. It is’ said that this 
gentleman, that is, the Pleader engaged was 
8 gentleman of considerable practice in the 
local Courts and that his services were not 
only required before the learned District 
Judge but also in the two other Courta 
there. If that is soand ifthe appellant 
engaged the services of so popular a member 
ofthe local Bar, she ought.also, although 
the said Pleader was acting for her, to have 
engaged another gentleman who was not 
so busy and who could attend the Oourt 
when the case was actually called on. Of 
course, neither the District Judge nor any 
other Judge is going to regulate the work 
in his Court according to the convenience 
of any particular member of the Bar. I see 
no reason why the learned Judge should not 
have gone on with the case after this 
gentleman had been sent for and his name 
called out Aix times outside the Court. 
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His then said that the appeal having. 
been dismissed, the appellant had sufficient 
cause to have the case restored. I do not 
agree that that-is sufficient cause. There is 
nothing to suggest that in Burdwan there 
is not a large enough member of Pleadera to 
fulfil all the wanta of the public and 
because a litigant wanted a particular 
Pleader to argue his case and because the 
gentleman engaged in the case was engaged 
in another Court and could not come and sgo 
the case was heard ew parte, it cannot be 
said that there is a sufficient cause for 
restoring the case. It is the duty of the 
parties to engage Pleadera who can come in 
proper time and it is quite impossible fora 


. Court to arrange ita business in such a 


way for the benefit of a particular Pleader. 
Of course, the usual good feeling prevailing 
between the Bench -and the Bar leads tho 
Bench whenever possible to make such 
concessions as to postponing the hearing of 
a case in order to enable the Pleader to come 
and argue it, but for a client to set up an 
absolute right is quite a different thing. 
There is no absolute right and, sofar as 
I know, there will be no absolute right and 
go long as thero is no right there is no 
sufficient cause. In my opinion the learned 
District Judge exercised his discretion 
wisely in refusing to grant the application 
‘for the restoration of the appeal. The appeal 
is accordingly dismissed with costs. 
RICHARDSON, J.—I agree. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Second Crvu: Appwat No. 465 or 1913. 
June 2, 191. 

Present.—Sir Henry Richards, Kr., 
Chief. Justice, Mr. Justice Tudbell and 
Mr. Justico Ohamier. 
KANHAIYA LAL asp ormers—-Derunpaxts 

—APPWLLAXTH 


. versus - 
TIRBENI SAHAI AND OTHERE—PLATNTIPPS 
i —Respospyyts. ` 
' Partition suit—No appeal preferred inst 
deorea— Whether appeal from Dana Tan 
—Hes judicata. 


ees 
KANHAIYA LAL 0, TIRBENI SAHAI, 


' Ine partition suit the mere fact that no appeal 
has been filed from the final decree does not preclude 
the Court from hearing the appeal against the prel- 
minary decree. 

Muhammad Akhtar Husain Khan v. Tasadduk 
Husain, 18 Ind. Oas. 157; 34 A. 408: 10 A. L. J. 19, 
Kuria Mal v. Bishambhar Das, 5 Ind. Oas. 276, 82 A. 
225; 7 A. D. J. 210, Khirodamoyi Dasi v, Adhar Chandra 
Ghose, 21 Ind. Oea. 516; 15 O. L. J. 821, referred to. 


Second appeal from the decision of the 
‘District Judge of Mainpuri, dated 18th April 
1918. 

FAOTS.—Plaintiffs appeal in a mit for 
partition of family property. On April 26th 
1912, the Oourt of first instance passed a 
preliminary decree declaring plaintiffs’ share 
to be one third. Against this decree an 
appeal was preferred, on the 12th June 1912, 
by the defendants in which they contested 
the plaintiffs’ right to partition. Objections 
were filed on behalf of the plaintiffs an 
September 9th, 1912. On June 28th, 1913, 
the Court of first instance passeda final 
decres. On April 18th, 1918, a preliminary 
. objection was raised that asno appeal had 
been preferred against the final decree, it 
had become final and no appeal lay against 
‘the preliminary decree. The lower Appellate 
Court accepted the plea. 

Mr. Gulgari Lal, for the Appellants.—The 


new Oode of Civil Procedure lays down a. 


complete scheme for preliminary decrees and 
appeals therefrom. Section 2, clause (2), 
defines a preliminary decree and sections 96 
ond 97 deal with appeals. Section 97 
shows (i) that & preliminary decree is quite 
independent of the final decree and (1+) that 
the correctness ofa preliminary decree can 
be questioned in an appeal against that 
decree and doea not in any way depend on 
the appeal against the final decree. These 
sections deal with all cases in which pre- 
liminary ond final decrees are made. For 
Instance: 

Foreclosure suit, Order XXXIV, rule 2. 

Suit for sale on mortgage, Order XXXIV, 
tule 4. 

Redemption suite, Order XXXTV, rule 7. 

It has never been doubted that in mortgage 
suits, an appeal lies against the preliminary 
decree. 

I rely on Abdul Jalil v. Amar Ohand Paul 
(1), Néstarines Dabee v. Rat Mohun Biswas 
(2), Muhammad Akhtar Husain Khan v. 


(i 21 Ind. Oas, 510; 18 O. L. J. 228, 
2) 20 Ind. Oas. 576 | C.L J 214, 
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Tasadduk Husain (8) Lakshmi ve Marndert 
(4) Uman Kunwari y. Jarbandhan (5). 
Hon’ble Mr. Gokwl Prasad, for the Re- 
spondents.—In a partition case certain things 
have to be done after the passing of a preli- 
minary decree. The jurisdiction of the Court 
does not cease after the passing of this decree, 


The final decree is binding upon the 
parties unless it is seb asido. It-is differ- 
ent from a remand order, where the 


Court ceases to exercise its jurisdiction, 
The making of a preliminary decree is 
only a stage in the suit and such a decree 
only suggests certain lines on which the 
Oonrt should proceed. The passing of a 
preliminary decree does not give a Court 
jurisdiction anew. This distinguishes it 
from an order of remand. ; 

Trely on Kuria Mal v. Bishambhar Das 
(6) Mackenzie v. Lala Narsing Sahat 
(7) Khirodamoyi Dasi v. Adhar Ohandra 
Ghose (8). 

As soon as there is a final decree, no 
appeal against the preliminary decree should 
bo heard. 

[Bromarps, O. J.—It does not remain out- 
standing, that ia a fallacy]. 

[TupHALU, J—The Oalentta ruling said 
that you oould question the preliminary 
decree in the final decree; but the law has 
been changed and the reasoning falls to the 
ground |. 

I rely on Subramanta Ohattyar v. Pala- 
chakrapani Chettyer (9), Narain Das v. 
Balgobind (10). | 

Mr. Gulsari Lal was not heard in reply. 


JUDGMENT. 

Rronagps, C. J.—This appeal arisos ont of 
a mit for partitition. On the 26th of April 
1912 the Oourt of first instance made a 
preliminary decree for partition. On the 12th 
of June 1912 the defendants filed an appeal. 
On the 28th of June the first Court, notwith- 
standing that an appeal against the prelimi- 


8) 16 Ind. Cas. 157; 84 A. 483; 10 A. L, J. 19. 
2 ya Cas. 664, 87 M. 29; 10 M. L. T. 487; 21 
1068 


ak 470 (F.B) 5 A L J. 447, A W.N. 
Ce) E Fa 
Here Ons. 216; 82 A. 
7) 1 Ind Cas. 413: 38 0. 76% 100. L. J. 118. 
(8) 21 Ind. Cas. 516; 18 0. L. J. 821. 
m 16 Ind. Oas. 380; (1913) M. W. N. 140 
10) 11 Ind. Cas, 517; 38 A, 598; 8 A. L. J. 604, 
. 


M.L 


225, 7 A. L. J. 210. 
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nary deches was pending, made a final proceeded upon the erroneous assumption 


decree on the lines of its preliminary decree. 
On the 18th of April-1913 the appeal againat 
the preliminary decree came on for hearing. 
Objection was taken that the appellant not 
having appedled against the final decree 
of the 28th of June 1912 could not maintain 
his appeal against the preliminary decree. 
The Court allowed this objection and dis- 
missed the appeal. The defendants have 
now come to this Court in second appeal. 
The question which we have to decide is 
whether or not the fact that the defendants 
did not appeal against the final decres pre- 
cludes the Oourt from hearing the appeal 
against the preliminary decree. Section 2, 
* clanse 2 of the Oivil Procedure Code, 
defines a ‘decree’ as including a preliminary 
decree. Section .98 gives a general right 
of appeal ag vinst decrees. Section £7 is as 
follows :— Where any party aggrieved bya 
prolimmary decree paased after the com- 
moncemsnt of this Oode does mot appeal 
from such decree, he shall be precluded from 
disputing ita correctness in any appeal which 
may be preferred from the final decree.” 
This last provision is mob contained in tho 
Code of 1832. I may point out that ins 
suit like the present more often than not 
the appellant against a preliminary decree 
would ba unable to put forward any objec- 
tion against the final decreas in the event 
of his.appeal against the preliminary decree 
basing “disallowed. In all probability if the 
preliminary dacree was sustained the final 
decras would follow in its line and could 
not be challenged. In all such cases the 
only object of an appeal against the final 
decras would ba to keep the appoal agiinst 
the preliminary decree alive. I have already 
given my reasons for holding that tha 
more fact that thera is no appeal against 
thé final desrae is no raason for not hearing 
the appoal azainst tha praliminary dacres on 
ika macits in tha case of Muhammal Akhtar 
Hustin Khan v. Tasailut Husain (8). No 
doubt a contrary view was taken in the 
oasa of Kuria Mal v. Bishambhar Das (6). 
The loarned Ohief Justico at page 227 says: 
“It seoms to us that a serious anomaly would 
ba create] by the modification of the pre- 
liminary decree of June 25th, 1998, while 
the final decree of June 30th, 1993, remained 
in force and. had not been appealed 
againgt.’™™ . It seems to mo that these remarks 


that the final decree remained in force after 
the preliminary decree upon which it was 
based had been set aside. In my opinion” 
ina suit for partition when the preliminary 
decree is set aside on appeal the final 
decree which is based upon it falls to the 
ground. If I am rightinthis there is no 
foundation for the supposed anomaly which 
the learned Chief Justice apprehended. It 
has been held by the Caloutta High Court 
that the final decree continued after the 
preliminary decree had been aot aside, but 
all these decisions proéeeded on the basis 


- that a party could challenge the correctness 


of the preliminary decree on an appeal from 
the final decree. The provision of the Code 
to which I have referred to above now sets 
this matter absolutely at rest. A party to 
a suit for partition who has not appealed 
against the preliminary decree can no longer 
challenge the correctness of that decree by 
an appeal against the final decree. In the 
caso of Khtrodamoy: Dasi v. Adhar Ohandra 
Ghoss (8) a Bench of the Caloutta High 
Court decided that notwithstanding the pro- 
vision of section 97 of the Code of Civil 
Procedure the Ang] deoreo still stands. The 
lowrned Julgos after quoting the section say: 
“That section doas not, howaver, relive the’ 
person, who appeals from the preliminary 
decrees, from the necessity of ‘appealing 
against the final decree, nor does it provide 
how, ifthe preliminary decree is contrary to 
the terms of the final decree, the final decree 
is to be interfered with after it has been 
allowed to stand without any appeal being 
preferred against it.” With great respect 
to the learned Judgas I think they over- 
looked that the whole foundation of the 
rulings in Calentta was based upon the 
opinion of that Court that a party could 
challengo the correctness of the preliminary 
decreas upon an appeal against the final , 
decres. The provision of the Code which 
they themselves quote shows that this can 
be no ‘longer done. In the course of the 
argaments tha casa of Lakshms v. Marudeni 
(4) has been cited. The learned Judges 
in that case took the same view whioh I 
take in the present case. I woud or 
the appeal. 3 

Toosatu, J—I fally agree with siat the 
learned Ohiaf Justice has said. Where the 
second decree depends for its validity upon 


we 
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the first, when the latter is set aside om 
appeal the formar must also go with it. 
Even the Oalentta High Court has resiled 
sotnowhat from the position which it took 
up formerly. In Abdul Jalil v. Amar Ohand 
Paul (1) a Bench, of that Court consisting 
of the learned Ohief Justice and Sir Asutosh 
Mookerjeo held that when a preliminary 
decrea for partition has been set aside on. 
appeal, and pending apposl from the pre- 
liminary decree, 8 final decree was passed, 
no effect, remainéd in the final decrees.” With 
that view I fully agree. 1 would, therefore, 
allow the appeal. = 

Onamiwr, J.—I agree. The Code gives & 
right of appeal against a preliminary decree 
and further provides that where any party 

` aggrieved by s preliminary decree passed 
after the commencement of this Code does 
not appeal from such decree, he shall be 
precluded from disputing its correctness in 
any appeal which msy be prefered 
from the final decree. It seoms ta 
methat wə arenot at liberty -to read into 
the Code any provision to the effect that the 
passing of the final decree shall be a bar 
sither to the inatitution or the hearing of 
an appeal against the preliminary decree. 
I would allow- the appeal. 

Br Tag Oourt.—We allow the appeal, set 
aside the decrea of the Court below and re- 
mand the case to that Court with directions to 
re-admit the appeal under its original number 
in file and proceed to determine it according 
to law. Oosts here and heretofore will be 
coats in the cause. Costa in this Oourt will 
include fees on the higher scale. 

. ' Appeal allowed. 


———— 


` SIND JUDICIAL COMMISSIONER'S 
. COURT. ' 
MISONLLAYAOUB APPEAL No. 15'or 1911. 
- October 15, 1913. 
Present: —Mr. Crouch, A. J. O., and 
: ~ Mr. Boyd, A. J. O. 
EL E. MIB HAJI NUR MAHOMED KHAN 
|. —Poaprrore—Appa.ant 


. ~ DEH ` x x 
KADIR BUX AND oTHsns—Daruxpayts 
l RESPONDENTS. . . ; 
' Provincial Insoloency Act (IIT of 1907), s. 16—Hort. 
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gages eascuting mortgage decrees after adjudication—Ho 
prohibition. i = 

Thare is nothing in section 16 (2) (b) of the Pro- 
vincial Insolvency Act which bers a mortgagee from 
executing his mortgage decree against the mortgaged 
property after the mortgagor has boen adjudicated 
insolvent. 

Appeal against the order of the First Olass, 
Sub-Judge, Hyderabad. : 

Mr, Motiram Ramchand, for the Appel- 
lant. 

Mr. Dipcstanl T. Ojha, for Raspondenta 
Nos. 5, 6 and 7. : 


JUDGMENT.—In this case, a mortgage 
decree was passed in plaintiff's favour on 28th 
May 1910 for Rs. 10,000 and costa. On the 
5th December 1910, the judgment-debtors 
were declared insolvent, and Receivers were 
appointed, Application for sale waa made 
in das cote of execution on the 18th May 
1911, tut the Court held that, as the whole 
of the property of the defendanta had vested 
in the Receivers, plaintiff could no longer 
execute his mortgage decree. Against this 
order plaintiff appeals. 

Weare of opinion that the learned Judge 
has misunderstood the law. Though -the 
whols of the property of the insolvent vests 
in the Raseiver, property which is mort- 
gaged is not the absolute property of the 
insolvent, and it passes to the Receiver 
subject to the mortgage. The mortgageo haa 
a definite interest in the property. 
| Section 16 (5) distinctly lays down that 
nothing in the section shall affect the power 
of any secured creditor to realise or other- 
wise deal with this security in the same 
manner a8 he would have been entitled to 
realise or deal with it, as ifthe section had 
not been passed. 


If a secured creditor realizes his security 

he may prove for the balance due to him 
after deducting the nett smount realized. 
. À guit is -one of the recognised methods. 
of realization of a security, and realisation 
covera all the msthods of enforcement inclad- 
ing sale in execution. 


: There is nothing in’ section 16 (2) (b) 
which bars plaintiff from exécuting his 
decree; for he is seeking no remedy against- 
either the person or property of the insolvent; 
but, even if we give to “property of the 
insolyant” so wide a definition as tò include 
an interest in property transferred by way 
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of mortgage, efen then pldintiff could take ` 


advantage of the sweeping exception created 
by section 16 (5). 
The learned Plesder for appellaht> states 


that his client has not proved for his secured 


debt, and this is not disputed. 

Mr..Dipchand, for respondents, contends 
that the Receivers should at any rate be 
made parties. He does not justify his 
assertion, nor isit a point which is now 
before the Oourt for consideration. If the 
Receivers desire to be parties, it is open to 
them to apply to be joined. 

Reliance is placed on Gauri Dat v. Shankar 
Lal (1), but this was a case of a money 
decree, and gives us no assistance in dealing 
with a mortgage security. 

We reverse the order of the lower Oourt 
and direct that execution do proceed in due 
course of law. Appellants costs in these 
proceedings to be mortgagees’ costs in the 
suit: respondents to bear their own costs. 

Order reversed. 


(1) 14 A. 858; A. W. N. (1892) 80. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


"Cryn Ravigion APPLIOATION No. 16 or 1911. 
F October 22, 19138. 
Present:—My. Crouch, A. J. C., and 
Mr. Boyd, A. J. O. 
ISARDAS POKER DAS-——APPLI0ANT 


versus 
THAKUBRDAS GIDUMAL AND OTHERS— 
OPPONENTS. 


Oion Proceduis Code (Act F of 1909), ss. 115, 152— 


No snterjerence where order good on mei its—Section 152 
dosa not contemplate reversal of findings on issues. 

The of the Court under section 115, Oivil 
Prapednré Code, are discretionary, and it will ‘not 
interfere with the order complained against if it is 
admittedly good on the merits. 

Section 155, Oivil Procedure Oode, does not opn- 
template the practical reversal of the Oourt’s finding 
one formal issue. ' 

Application against the order of the Bub- 


Judge, Shikarpur. 
Mr. Parsram, Tolaram, for the Applicant.. 
Mr. A. R. De Orus, for Opponent No, 1. 
Mr. Dharamdas Thawardas, for Opponent 
No, 3. os ` 
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JUDGMHNT.—This is an application 
under section 115, Civil Procedure Code. - In 
his judgment of 6th February 1911, the 
learned Subordinate Judge allowed interest 
to the mortgagor, who -waa seeking redemp-~ 
tion, on the rent recovered by the mortgagee 
in possession and which had to be credited 
against interest due in the appeal. To allow 
such interest was admittedly incorrect. An’ 
application was made to amend the judgment 
under the provisions of section 152, Civil 
Procedure Oode, and, purporting to act under 
that section, the Judge modified his judg- 
ment, disallowing such interest. The Court 
is now asked to reverse that order as having 
been made without jurisdiction. 

There can, we think, be no doubt that 
section 152 does not contemplate the practical 
reversal of the Oourt’s finding on a formal 
issue, and the order in this case had the 
effect of giving & finding entirely inconsist- _ 
ent with that in the judgment on the third 
issue:—‘Are not the defendants entitled to 
claim interest?” We should, therefore, be 
justified in interfering under astin 115. 

But the powers of the Court ander this 
section aré discretionary, and where, as in 
this case the order complained against is 
admittedly good on the merite, interference 
is undesirable. 

We, therefore, dismiss the application.. 
but, under the ciroumstances, each party will 


bear his own costs. 
Appleoation dismissed. 


——_ 


NAGPUR JUDICIAL COMMISSIONER’S 
~ COURT. 

SECOND Orm Arrear No. 219-B or ka 
November 6, 1918. 
Present:—Mr. J. Mittra, Offg. A. J.O 
NAGORAO— APPELLANT 

versus - 
NAGO—RBESPORDENT. . £ 

Civil Procedure Oode (dct V of 1908), 0. 1, >r. 0— 
Hinds governed by Mitakshara Law swing. on. mort: 
gage executed in his father’s name without joimng 
brothers on allegation of partition. 

Where a Hindu governed” by 
without joining-his brothers and on the last day of 


limitation, aned gil two mortgagel. stan in the 
name.of his deceased father onthe allegation that 
there was 4 partition between the plain and his 


three brothers, at which the.two ‘deeds fell to his 
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Hold, that the sait failed not on the ground of 
mere non-joindar but on the ground that tho rights 
and. interests of the 5 parties actually baforo the Oourt 
could not bo decid 

The changa mada in ths nsw Ooda does not affsct 
ths rule regarding tha indivisibility of a mortgage 
nor the rule undar ths Muatshirs that no co-parcener 
has a dednite share till a partition is made. 

Appeal against the decree of the Additional 
District Jadge, Hast Berar, dated the 2nd 
February 1912, confirming that of the 
Munsif, Morsi, dated the 31st July, 1911. 


Mr. F. W. Dillon, for the Appellant. 
Mr. G. V. Dsshmulkhi for tho Rasgondent. 


JUDGMENT.—The plaintiff-appellant 
sued on two mortgages standing in the 
name of his deceased father on the 
allegation that there was a partition between 
tho plaintiff and his three brothers, at which 
the two deeds fell to his share. This was 
denied by the contesting defendants. I may 
mention that the suit was filed on the 

. last day of limitation and no application 


' was made by either party to bring the 


plaintiff's brothers on the record. The first 
issue framed was:—Has the palintiff alone 
a right to bring this suit? Both the Courts 
below dismissed the suit on the preliminary 
ground that the plaintiff has failed to show 
his right to sue alone on the two mortgages. 


The first point urged in this second appeal 
is that the course adopted by the lower 
Courts is prohibited by Order I, rule 9. That 
order runs thus:—‘“No suit shall be defeated 
by reason of the misjoinder or non-josnder 
of parties, and the Oourt may in every suit 

deal with the matter in controversy so far 
as regards the rights and interests of the 
parties actually before it.” Upon the plaint- 
iff's allegation there is no non-joinder of 
parties. The plaintiff does not claim to 
sue ina representative character, a8 manag- 
ing member of a joint Hindu family. tf 
asthe Courts below have found’ that the 
plaintiffs brothers are co-mortgagees with 
him, the rights and interests of the parties 
aotually before the Oourta cannot be de- 
termined. In the first place, a mortgage is 
one and indivisible and the plaintiff admitted- 
ly cannot claim a decree in respect of his 
share. In the second place, the plaintiff's 
share can only be determined ina suit for 
partition. In this case the suit fails not 
on the ground of mere non-joinder but on 
the ground that “the rights and interests of 


, 
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the parties actually before the Court” can- 
not be decided insuch acase. The change 
made in the new Oode does not affect the 
rule regarding the indivisibility of a mort-- 
gage nor the rule under the Mitakshara 
that no coparcenor has s definite share till 
a partition is made. 

In the next -place it is urged that under 
Order I, rule 10, the Courts below should 
have made the plaintiff’s brothers parties. 
But no such application was made to the 
lower Courts. Moreover, this is nota case 
of bona fide mistake on the part of the plain- 
tiff. His case is either true or falsa. The 
partition alleged is a very recent partition 
to which the: plaintiff himself is said to be 
a party. The suit, moreover, was ‘filed on 
the very last day allowed by the law and 
the joinder of new plaintiffs would have 
been too late, and it is dificult to see 
what would bave been gained by joining 
the plaintiff's brothers as defendants when 
the right to sus is a joint right, and there is 
nothing to show that they refused to join 
as plaintiffa. However, itis too late now to 
ask for their joinder. 

Turning now to the marits of the case, I 
hold that there is no proper finding by the 
lower Appellate Court on the points necessary 
to be determined. Neither of the Courta 
bslow have found whether thera was.a par- 
tition between the plaintiff and hisbrothers. 
The lower Appellate Court gays in paragraph 
6 of his judgmant: “even conceding that 
the plaintiff and his borthers had separated, 
it has to bə proved that the deeds in suit had 
fallen to the share of the plaintiff.” But the 
District Judge has failed to draw the legitimate 
presumption arising from the fact that the 
plaintiff is in possession of the original 
mortgage-deeds, after the partition assumed 
for the sake of argument. The lower Ap- 
pellate Court must now decide whether there 
was a partition between the brothers and 
then find whether the deeds were alldted to 
the plaintiffs share, having regard to 
the evidence and the presumptions arising 
inthe case. The decree of the lower Appellate 
Oourt is reversed and the appeal is remanded 
to that Conrt for a fresh decision with refer- 
ence to the above remarks. Tho appellant 
will geta certificate for refund of Court-fees. 
Other costs will follow the result., 


Decree reversed; Apposh remaniled, 
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LAL SINGH V, WMPBROK. 


PUNJAB OHIEF COURT. 
CRIMINAL Raviston Perros No. 1749 or 
1918. 

January 80, 1914. 
Present:—Mr. Justice Johnstone. 
LAL SINGH—Oonvicr—Pyartrriower 


DOrsUs 
EMPEROR—Basponpwnt. 

Penal Gods (Act XLV of 1860), 9. 411—Recsiving 
aolen property—Accused found in possession of molen 
property three years after it went out of owners pos- 
asesion—Hasty trial—Rerision—Oriminal Procedure 
Cods (Act V of 1808) s. 480-—Concurrent finding of 
fact. 


Where s property is alleged to have been stolen 
some three years before it is found! in possession of a 
person, very clear evidence is required to show that 

must have known it to be stolen. 

An eocused person should not be tried in a hasty 
manner and there shonid be an adjournment of 
reasonable duration for enabling him to produce 
whole of the evidence in support of his defence. 

In this case the concurrent finding of the Courts 
below was set aside on the ground that there was 
no evidence to substantiate the charge. 


Petition, under sections 435/489 of the 

Procedure Code, for revision of the 

order of the District Magistrate, Shahpur, 

dated the 27th September, 1918, affirming 

that of the Magistrate, 2nd Olass, Bhera, 

dated the 20th September, 1918, convicting 
the petitioner. 


Sardar Kharak Singh, for the Petitioner. 


JUDGMENT.—In this case Lal Singh, 
resident of Raipur, thana Miani, Tahsil Bhera, 


has been convicted under section 411, Indian. 


Penal Oode, for being in dishonest posses- 
sion of timber which he knew to have been 
stolen and to be the property of the Kashmir 
State. The sentence inflicted was six months’ 
rigorons imprisonment including two weeks’ 
solitary confinement anda fine of Rs, 50. 
I have seen the record and have heard 
arguments. I have also carefully considered 
the judgment of the Magistrate and of the 
lower Appellate Court, with the result that, 


in my opinion, the charge is not made out, 


against the accused. I am also of opinion 
that the case was tried in rather a hasty 
manner, that the accused was making an 
effort to explain his possession of the wood 
nnd thatin order to let him doso there 
should certainly have been an adjournment 
of reasonable duration to allow him to pro- 
duce evidence, but apparently the case was 
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decided on the same day on which the charge 
was drawn up. 

Even on the evidence on the record “it does 
not ssem to me thatthe charge is established. 
It is in evidence that the wood said to have 
been stolen was cut and fashioned in Sambut 
1967. and so was some three years’ old when 
it was found in the possession of the peti- 
tioner. There is no evidence of the wood 
ever having been in siore in any particular 
State depot or of when it went amissing. The 
original piece of wood had been cut up into 
pieces by the petitioner. It is quite pos- 
sible that there may have been s aale-mark 
on some part of the wood, which has dis- 
It seems to 
me in these circumstances that at the most 
there is nothing against the accused except 
suspicion. The learned District Magistrate 
seems to me to have been guided to scme ex- 
tent by his views of the necessity, from the 
point of view of the public, of preventing 
the theft of timber from the river. No doubt 
it is very desirable that such thefts should 
be checked, but it in no way followsfrom this 
that persons found in possession of timber 
should be convicted and punished, even 
though there is no -legal evidence against 
them. In my opinion there is against the 
accused in this case no legal evidence that 
his possession was dishonest. For all we 
know, this timber may have left the 
custody of the State officials three years 
before it was found in possession of the peti- 
tioner and very clear evidence in such cases 
is required to show that he must haye known 
it to be stolen property. 

For these reasons I allow the revision, ac- 
quit Lal Singh and set aside the sentence 


prononnced upon him. 
Revision allowed 
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BAOPREOR V, GANPAT BITARAM, 


BOMBAY HIGH COURT. 
URIMISAL Appeat No. 511 or 1913. 
January 7, 1914. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 
EMPEROR— 


versus 
GANPAT SITARAM MUKADAM— 


COMPLAINANTS. 
Penal Coda (Act XLV of 1980), s. 486—Labels 
resemblance—Conterfeit and false ti ade-mark. 
Where the general get-up of the labels of tooth 
powder tins of two different manufacturers was 
almost identical: a 
Held, that an offence under section 488, Penel Code, 
had been committed; 


that for the purposes of the caso false trade-mark” 


and counterfeit trade-mark were the same thing. 

Criminal appeal from conviction and 
sentence passed by the Chief Presidency 
Magistrate of Bombay. 

. Mr. V. J. Patel (with him Mr. Ratanlal 
Banchhoddas), for the Accused. 

Mr. Weldon,(instructed by Messrs Crawford 
§ Oo. ), for the Complainants. 
JUDGMENT.— Woe assumo for the purposes 
of this judgment that the sentence is an 
anpealable sentence, but wo do not decide 
the point. It is immaterial, because we 
consider the conviction is correct. 

There is ho doubt in our minds that tHe 
accused, the present appellant, has in fact 
used a false trade-mark. We gather this 
from the conclusion of the Magistrate taken 
together with the evidence of our own senses 
when we look at the boxes of tooth powder, 
one of which is ssid to resemble the other. 
That being so, I think there is no substance 
in any of the defences. It is urged that the 
conviction ia for counterfeiting and thata 
counterfeit trade-mark is not at all the same 
thing as 8 falas trade-mark which is defined 
in section 480. It seems to us, however, that 
for the purposes of this case false trade-mark 
and counterfeit trade-mark are the same 
thing. Then it was urged that the case fell 
under clause (a) or (b) or (c) of section 488. I 
do not think this is so. The Magistrate decided 
that this deception was not innocent and that 
reasonable precautions bad not been taken. 
I think he was right in so deciding. 

Therefore the appeal must be diamissed 
and the sentence confirmed. 

We decide to nllow Rs. 50 as costa in 


the appeal, 
Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Crnaxat Revisios Permios No. 1875 or 
1913. 

January 10, 1914. 
Present:—Mr. Justice Johnstone. 
CHIMA—CONYICr—PETITIONER 

d terts We 
EMPEROR—Prosscutor— ResponDExt. 
Penal Oode (Act XLV of 1860), ss. 380, 411 

—Thaft or receiving stolen property—Remoral of 
Chaukider’s Birth Register for producing m Court. 
The removal of a Chewkidar’s Birth Register from 
bis possession without his consent for producing it ip 
Court to prove the date of birth of a certain person 
does not amount to an offence either under section 
411 or any other section of the Indian Penal Oode. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the District Magistrate, Rohtak,- dated the 
20th, of January 1913, affirming that of 
the Magistrate, 2nd class, Guhana, dated 


‘the 8th of January 1918, convicting the 


petitioner under section 411, Penal Code, and 
fining Rs. 50. 


Lala Rama Nand, for the Petitioner. 
JUDGMENT.—In this case, the accused 


“person produced a Chaukidar’s Birth Register 


in Court in order to prove the date of birth 
of a certain porscn and in ecnnection with 
this, be has been found guilty under section 
411, Indian Penal Code, of being dishonestly 
in possession of stolen property. He him- 
self pleaded that Jamal, the Chaukidar, had 
himself lent him the book; but inasmuch ag 


“Jamal denies this and the accused has not 


been able to prove that his own assertion 
is the true one, the Court has held 
that the book was ‘stolen. The learned 
Magistrate inflicted a fine of Rs. 50 and the 
accused made an appeal to the District Magis- 
trate, who rojected it, holding that the facta 
disclosed 8 criminal offence. 


My opinion, even assuming that the facta 
are as found by the Courts below, is that the 
accused person has not committed a theft. 
A register of the kind in question has no 
intrinsic valne and even if the accused person 
took it, it cannot be supposed for a moment 
that ‘he took if in order to gain the money 
value of the papers of which it is made. He 
could only have taken it in order to use one 
of the entries in it as evidence in Oourt, and 
it does not seem to me that this mn be said 
to bean attempt to achieye wrongful gain 
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or to cause’ wrongful loss. I do not think 
that the definition in section 23, Indian 
Penal Code, covers cases like this. Further 
the fact that the accused’s intention was not 
dishonest in the legal sense of the word secms 
to me to be fairly clear from this circum- 
stance that he himself prcduced the register 
in original before a Court of Justice. This 
does not look like guilty knowledge on his 
part. On the whole, I do not think that 
any criminal offence has been made ont. 
For these reagons J accept the revision, 
set aside the accused’a conviction and direct 
that the fine, if recovered, te refunded to 
him, 
Revtston allowed. 


LOWER BURMA OHIEF COURT. 
URININAL APPHAL No. 8 or 1914, 
February 23, 1914. 

‘Present:—Mr. Justice Twomey. _ 
HTAUNG AND orners—APPELLAXTA 
versus 
EMPEROR—-Raspoxpert. 

Puma Gamlling Act (I of 18£9), s. 8, 6, 7—~ 
Oriminal Procedure Code (Act F of 1598), s. 108— 
Search list added to after beng signed by witnesses, 
affect of—Common gaming house. 

A Police offcer should nos add any new itemstoa 
icing iat gle it has been signed under section 108 cf 
tho Criminal Procedure Code, but his doing so would 
not be a breach of section 1C8, Criminal Procedure 
Code, invalidating the ecarch. 

Where it is not proved that gambling at a olub was 
confined to the members of the olub, the place called 
the dub might be a “common gaming house” as 
defined in section 8, even though the profits of the 
gaming carried on at the olub aro devoted to feasting 
and to the general purposes of the olub. 

ORDER.—In this appeal it is contended 
that the presumpticn allowed by section 7, 
Gambling Act, does not nrise as the pro- 
visions of section 108 of the Criminal Pre- 
cedure Code regarding searches were not 
observed as required by section6 of the Gamb- 
ling Act. It is also contended that if the pre- 
sumption does arise it has been rebutted by 
the defence evidence showing that the place 
was a club and thet the money taken by way 


of commission Som the players was not 
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spent for the profit or gain of the clab but 
in payment of the regular club expenses.” - 

As regards the first point, it is alleged that 
when the, hist of property seized was signed Ly 
the two “respectable inhabitants” who wit- 
nessed the search, the list was not complete. 
I regard it as established that the list was 
drawn up at the place of search and signed 
there by the Police officers and thé two wit- 
merger. The witnesa King said at frst that 
he did not sign till be got to the Police 
Station, but he corrected himself afterwards 
and explained that what he signed at the 
Police Station was not the list of property 
seized but a security bond. In view of the 
other - witnesses’ siatements I think this 
explaration is proLably correct and King’s 
statement ns to signing the search list at the 
Police Station was a bona fide mistake. 


There can be no dcubt that items 28 and 
29 were added to the list at the Police 
Staticn, that is to ray after the witnesses had 
signed the list. These two entries relate to 
(1) arum of Rs. 86-5 found in a locked tox 
and (2) a bunch of keys taken from one of 
the accused when he reached the Police 
Station. The Iccked Fox was already in the 
list (Hem 6) thcugh it was not opened till it 
reached the Police Station and the bunch of 
keys was obtained. The Inspector should 
not have added the Ra. 36-5 and the keys 
to the already completed list. But I cannot 
hold that his doing so wasa breach of section 
108 of tbe Criminal Procedure Code invalidating 
the search. The list was already complete 
and in order when he made these unnecessary 
entries. It appears also that two empty 
tin boxes that were taken away by the Police 
were not shown in the list. .These boxes 
had no bearing whatever on the case and it 
was pure officiousness to bring them away. 
I cannot regard their omission from the 
list as a circumstancé invalidating the search. 

In my opinion there are no enfficient 
grounds for -holding that the provisions af 
section 103, Criminal Procedure Code, were 
contravened and I, therefore, think that the 
presumption allowed by section 7 of the 
Gambling Act may properly ke made. 

The accused produced one witness who 
said ihe place was a club helonging to 
tho“ Ong” Chinese Olan, that he was the 
Honorary Secretary, and that the profits of 
the gaming carried on at the lnb are 
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devoted to teasting and to the general purposes 
of the club. A place may be called a club, 
and yet may be a “common gaming house” 
within the Act. It is not proved that the 
gambling at this club was confined to mem- 
bers of the club. Even if the profite of 
gambling were devoted to club purposes, 
` the place might still be a “ ommon gaming 
house” as defined in section 3 of the Act, for 
the word “person” in that soction includes any 
body of individuals [Burma General Clauses 
Act, 1898, section 14 (2)], 6.g., a olut. 

On these grounds I` think ‘the convictions 
should stand. But I can find no justification 
in the evidence for the imposition of heavier 
fines on the third, ninth and fourteenth 
acoused than on the other accused convicted 
under section 11. 

The fines imposed on Chin Kee, Shin Shwe 
and Kyin are reduced to five rnpees each 
and the balance of the fines paid by these three 
appellants will be refunded tothem. The 
appeals of the others are dismissed. 


PUNJAB OHIEF COURT. 
ORTMTNAL Revision Permios No. 1498 or 
1918. 

January 28, 1914. 

Present:—Mr. Justice Rattigan. 

LAL KHAN—Conviot--—PatitiongE 
versus 
EMPEROR reroven AMIR KHAN— 

i COUPLAINANT—RERPONDENT. 

_ Penal Oods (Act XLF of 1860), s. 4908—Revision— 
Pindmg of fact-—Mnticing away married woman— 
Dstention-—Dafective charge, when immaterialL—Amonni 
of puntshment, where woman 16 absttor. 

A defect in a charge is of no consequence if the 
aocused has not been prejudiced thereby. 
E In a œso under section 406, Indien Penal Code, 

1860, a light sontence is sufficient to moet the ends of 
justioe when the abducted woman is an active 
abettor. 

A finding of fact cannot be quastioned in revision 
when there is some evidynce to spport it 

Petition under section 489 of the Criminal 
Procedure Oode, for revision of the order of 
the District Magistrate, Jhelum, dated the 
7th August, 1918, reducing the sentence 
passed by the Magistrate, 2nd Clasa, Jhelum, 
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dated the lst July, 1918, cenvicting the 
petitioner and sentencing him to six months’ 
rigorous imprisonment and Ra. 109 fine. 

Mr. Morton, for the Petitioner. 

Mr. Broadway, Assistant Legal Remem- 
brancer, for the Crown, and Mr. Nand Trl, 
for the Oomplainant-Resapondent. 


JUDGMENT. I have now heard Mr. 
Morton for the petitioner and Mr. Broadway 
for the Orown and the conclusion at which 
I have arrived is that the petitioner was 
fully aware at the time of his trial that the 
acta charged against him as constituting an 
offence under section 498, Indian Penal Code, 
were both the actual abduction of the 
woman and also her subsequent illegal de- 
tention and concealment. I cannot, there- 
fore, accept the argument that he was pre- 
judiced in his defence ‚because the charge 
in itself related merely to the abduction of 
the woman in Pind Dadan Khan in June 
1911. As a matter of fact, he was asked 
specifically whether he had abducted the 
woman or kept her with him, and that he 
was wellaware that the more serious part 
of the case related to the latter allegation, is 
clear from the fact that of the eight witnesses 
called'by him in his defence, only one gives 
evidence with regard to the alleged abduc- ` 
tion, whereas all the reat were called to 
disprove the allegation that he had kept 
the woman in his house. 


As a Court of revision I am not entitled to 
question the findings of the Courts below 
once I find that there is evidence to support 
those findings, and the result is that I must 
uphold the petitioner’s conviction. At the 
same time the question of sentence is one with 
which I can deal, and in the present case I am 
disposed to think that the amount of imprison- 
ment already undergone by the petitioner, 
who is an educated man of some position, and 
the fine imposed upon bim will suffice io meet 
the ends of justice. The offence took place 
about 2f years ago and I have little doubt 
that the woman was an active abettor in all 
that occurred. The petitioner has been in jajil 
for some 15 days; he has bean put to very 
considerable expense in defending himself and 
he has to pay a fine of Re. 100. It is, no 
doubt, urged that he is still harbonring the 
woman, but of this there is no proof before 
me. Thitiss fact and if the complainant 
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can hasraer prove that after the ETEA 
which constitute the offence in the present 
case, the petitioner removed the woman 
elsewhere and has been detaining her under 
circumstances which constitute an offence 
under section 498, Indian Penal Code, there 
is no reason why he should not institute fresh 
proceedings under that section against the 
petitioner. But as matters stand J think the 
petitioner has been sufficiently punished for 
what occurred in, Vajian in June and July, 
1911, and I, therefore, so far accept the present 
petition as to reduce the sentence of imprison- 
Ment: to the- extent above stated. The 
sentence of fine and imprisonment in default 
will stand. The bail bond will be discharged 
when this fine is paid or the imprisonment 
in default duly undergone. 
Revision partly allowed. 


UPPER BURMA JUDICIAL COMMIS- 
‘  §IONER’S COURT. 

URIMINAL Ruaviston No. 23 or 1914. 
March 28, 1914. 
Present:—Sir Q. W. Shaw, Kr., J. C. 
EMPEROR— 

Terang 


. MI MEIN Le ae 
Penal Code (Act XLV of 1660), 


weet any solicitudes on the subject: 
Held, that the woman was guilty of the offenco 
‘ander section 817 of the Indian Penal Oods. 


JUDGMENT.—Mi Mein Gale, the accuaad 
in this cese, was a woman of 20. The Ses- 
sions Judge described her aa powerfully 
built, but repulsive-looking and of a low 
type. He noted that according to the evi- 
dence she was pérfectly sane and that on 
(ber trial she displayed undoubted sagacity in 
‘defending herself. She bad never been 
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married but had had one child two years 
before, and she was charged here with causing 
the death of another child she had just given 
birth to ‘and abandoning it. 

The Sessions Court found her not guilty of 
murder and culpable homicide (sections 802 
and 304, Indian Penal Code), but convicted 
her of leaving the child in a bush by the 
roadside, with the intention of wholly sban- 
doning it (section 317, Indian Penal, Code), 
and sentenced her to five years’ rigorous 
imprisonment. 

. The Sessions Judge referred to an unpub- 
Ma v. 
Emperor (1)* as having afforded him much 
help. Cases of the kind are rare in Upper 
Burma, but they do occur and the informa- 
tion collected in Mi Ma v. Hmperor (1), from 
Lyon’s and Taylor’s Works on Medical Juris- 
prudence on points which commonly arise 
when women are charged with causing the 
death of their children or abandoning them, 
is no doubt likely to be of assistance to 
Magistrates and Sessions Judges. A copy of 
the judgment is, therefore, attached. There 
were many circumstances which combined to 
make it doubtful if Mi Ma wan guilty of any 
ariminal offence. 

Here the facta were different. 
ed was not a primpara. The position in 
which the child was found showed that she 
must have deliberately thrown it into a 
thorn-bush without regard for its safety or 
comfort. Making all allowance for the 
condition of a woman delivering herself away 
from help, itis difficult to reconcile this 
conduct with any intention but that’ of 
abandoning the child wholly, and this 
inference is confirmed by her subsequent 
conduct.- 


She was dawaa strong, she - walked | 


nearly a mile anda half immedistely after 
giving birth to the child and throwing it 
into the thorn-bush, and although displaying 
signs of distress, was able to give a false 
account of her condition to her companions 
and to dispense with any assistance even 
after she reached home. She also denied 
having given birth toa child when she waa 
questioned by the Headman next morning; 
and slie never asked after the child’s welfare 


R @) Orlminal Appeal No. 20 of 1906. 





The uccus- , 


*This juägmont 15 printed at the end of this cnao, 
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at any time, or showed any aolicitude on the 
subject. 
I am of opinion that the learned Sessions 
Judge was right in finding the accused guilty 
. under section 817, Indian Penal Code. In 
acqaitting her on the charges of murder and 
culpable homicids ho went, as far as the 
evidence justified him in going, in her favour. 
The punishment was by no means excessive. 
She has not appealed and I have dealt with 
the case in Revision. There is no ground 
| for interference. - 
The proceedings aro returned. 


URIMINAL Arrear No. 20 or 1906. 


JUDGMENT.—Appellant, Mi Ma, an 
unmarried girl of 16, has been convicted 
under section 317, Indian Penal Oode, and 
sentenced by the Sessions Couri to seven 
years’ rigorous imprisonment. 

On the 22nd August last,-nppellant gave 
bitth to a child in the jungle, close behind 
the hut of a tari-climber named Nga Pu. 
Ske covered it with some palm leaves and 
walked home a distance of 330 yards (or 
nearly 1/Sthofa mile). Almost immediately 
Nga Pu heard the child cry, and went to 
where it was lying. He then left it in 
charge of another tan-climber, and ran to 
the village to report to the Headman, telling 
everybody he met on the way. One of the 
persons he told was Mi Dinga, appellant’s 
aunt, who at once suspected appellant and 
went to her father’s house ‘dnd asked her if 
the child was hers. By this time appellant 
had been received by her step-mother, Mi 
Lan, and was being attended to by her and 
an aunt, Mi Gyan T'ha. These women had 
suspected what had happened when they 
saw her come in weak and perspiring, and 
had taken her to her room; and almost im- 
“mediately, as I gather from the statements 
of the witnesses, Nga Pu had arrived with 
the report of what he had found. Appellant 
is the Headman’s daughter. Mi Lan and 
Mi Gyan Tha hearing the report asked 
appellant if this was her child. She 
answered that it was, and begged them to go 
and fetch it. Next, Mi Dinga arrived and 
asked the same question, and appellant made 
the same reply. All these incidenta seem to 
have succeeded one another at very short 
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intervals. The child was brought home 
promptly and properly attended to. It 
seamed to bein good health and lived till 
the 26th. On that day, in the morning, it 
was attacked by what’ the Burmese call 
“child’s disease,” and died in the afternoon, 
The death was at once reported to the Police 
and the body sent to the hospital. The 
Hospital Assistant examined it the same day. 
His evidence is that the skull bones in two 
places were depressed and pressing on the 
brain, injuries likely to cause death in four 
or five hours. He also founda scratch, und 
what he supposed to be finger-marks, on the ' 
neck. The learned Sessions Judge refused 

to accept this evidence as sufficient fo 
support a charge of murder, but he held 
that it gave a much more, serious 
complexion to the case ar tending to show that 
appellant had not done her best for the 
child. He thought that in leaving the child 


_ in the jungle and-walking home without any 


attempt to send for it, she must have intended 
to abandon it wholly, and that her treatment 
of it probably accelerated ita death. 

The witnesses deny that there were any 
marks of injury on the child, and say that 
it suffered from nothing but ‘child’s disease” 
or fits. 


lam unable to detect in the evidence any . 
trace of annoyance or displeasure on account 
of the child’s existence in any of the appel- 
lant’s relations. 


In the circumstances detailed above, the 
probability of any one deliberately doing 
the child to death by injuring its head or 
squeezing its throat appears to me to be 
extremely remote. 


The Sessions Judge also took. this view. 

I have referred to the records of the only 
two cases of a similar kind to be found in 
this Court, and I have also examined Lyon’s 
and Taylor’s works on Medical Jurisprudence. 
In the latter I have found what appears to 
me to be most important snd helpful 
information. z 

The two previons cuses differed considerably 
from the present. 

In the first (see Criminal Appeal No. 82 
of 1904 of this Court) the accused was a 
woman of 24, a Manipuri, who had had two 
hasbends and had born two children be- 
fore. She gave birth toa child in the jungle 
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early in the morning and abandoned it tn 
situ, walkifg home a distance of 350 yarda. 
She said nothing to anybody aboutit. It 
was accidentally found dead by a Policeman 
at 7. a.r. One of its eyes had been pecked 
out by a crow, and it might have suffered 
from hemorrhage from the navel cord. 
The mother’s defence was that the child was 
born dead, which was proved to be false. 
The child was illegitimate, and having regard 
to all the circumstances, it was held that the 
accused abandoned the child deliberately with 
the intention of causing its death, and her 
conviction under section 802, Indian Penal 
Code, was upheld, though the sentence was 
reduced to transportation for life. 

In the second case (see Criminal Appeal 
No. 108 of 1905 of this Court) the accused 
was a Borman woman of 26 but recently 
married, and the child was illegitimate. It was 
born at homs and taken and left in the jungle 
soon after sunrise, and was found abont 4 
P. m. the samp day, and brought home alive. 
With care it might have lived. It died of 
convulsions two days later. The accused had 
had another (illegitimate) child before. She 
was sentenced to six years’ rigorous imprison- 
mont, under section 317, by the Sessions 
Oourt, and the conviction and sentence were 
upheld. 


In the present cage we haves young girl 
of 16, withont any previous experience. 
There is nothing to show that her story is 
untrus, that she was delivered suddenly and 
unexpectedly when out gathering palm 
leaves alone. As I have already remarked 
no appreciable time seems to have elapsed 
botween her arfival at her father’s houso 
and the arrival of Nge Pa with his report, 
immodiately aftar prhich appollant confessed 
that the child was hers. 

We have, therefore, as against her nothing 
but tho facta that she did not get assist- 
ance for the child on her way home, 
that she did not immediately tell her relations 
what had happenod, and that the Hospital 
Assistant found at hia post mortem examina- 
tion of the child’s body what he balieved to 
be marks of violence doliberately used to 
cause the death of tho child. 

The following remarks and information 
takon from the second volume of Taylor's 
‘Works, above cited, seam to me to deprive 
these faota of all value as ovidence of ap- 
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pellant’s criminal intention. On page 392 
in connection with the danger of suffocation 
to a new-born child, we find quoted from 
W. Huntem— An unhappy’ woman, deliver- - 
ed by herself, distracted in her mind and 
exhausted in her body, will not have strength 
or recollection enough to fly instantly to the 
relief of the child” and “a primiparous 
female may faint or become wholly uncon- 
scious of her situation, or if conscious, she may 
be ignorant of the necessity of removing the 
child.” 

Agnin on page 898 in sonnieetion with death - 
by drowning in cases of sudden and unaasist- 
ed deliyery:—‘ Alone and unassisted, tho 
mother of an illegitimate child may be placed 
under circumstances of the greatest suspicion, 
although innocent of any attempt to destroy 
the life of her child.” 

And although cases often occur in which 
women exhibit a remarkable power of exer- 
tion immediately or very soon after delivery 
Instances are given on page 407, where it is 
remarked: “ A firm resolution, with a strong 
desire to conceal her shame, enable a woman 
to perform immediately after her delivery 
acts connected with the disposal of the body 
of her child, which, from ordinary experience, 
might sppear to be much beyond her 
strength,” —theao are exceptions bo the general 
rule. 2 


At pages 406 seqg.- Taylor deals with 
cases of sudden delivery and gives numerous 
instances, among | ymiparss as well as other 
women; and says, a woman may be thus sud- 
denly and unexpectedly delivered while in the 
erect posture, although this is not common 
among primiparocus women, and several ina 
juries may thus be accidentally produced on 
the head of a child.” In such cases the 
child falls to the ground with or without 
injury and the umbilical cord is ruptured. 
Fractures of the skull are rere but may occur 
(pp. 408, 409), e.g., in one case (ofaprimipara) 
the resulé was a soft tumour two or three 
inches across on the left parietal bone, slightly 
eochymosed, and the child recovered; in an- 
other, mentioned as published by Swayne, 
there was merely the appearance of a bruise 
on the head, and the cord | was ruptured threo 
inches froi the navel. “The child did not 
suffer , from the fall and continned well until 
six days after ita birth, when it was seised 
with convulsions and. died.” A fissare one 
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‘and a half inches long was found in the upper 
part of the left parietal bone, a clot 
of blood between the dura mater and the bone, 
and congestion of the vessels of the mem- 
branes. In another case death was caused 
by effusion of blood on the brain, without 
fracture of the bones of the skull: in another 
by a large fissure on the right parietal bone, 
with great effusion of blood. Other cases 
are mentioned of parietal fissures in which 
the children recovered 

On pages 402 and 403 vases are dealt with 


“ of injury to the head attended with marks of © 


violence (fractures or tumours with effusion 
of blood) from mere uterine pressure, and in 
one instance death occurred only 28 days 
after birth. 


On page 418 it is explained that similar 
injuries may be caused accidentally by the 
mother in effecting self-delivery. 

And Taylor observes (on page 403) that 
there are no certain signs by which fracture 
before death can be distinguished from 
fracture recently after death. 


On page 404 he explains that fractures 
caused by the expuisive efforts of the 
uterus are generally slight,—merely fissures 
in the bones beginning at the sutures, and 
extending for an inch or less. 


At page 329 he says: “In general when 
children are murdered, the amount of violence 
inflicted is considerably greater than that 
which is required to destroy them—whereby 
satisfactory proofs are occasionally obtained”; 
und on page 406: “In cases of murder by 
violence on the head, the injuries are com- 
monly much more severe (than in the case 
of injuries from uterine pressure). The 
bones are driven in, the brain protrudes, and 
the scalp is extensively lacerated”. 

Then on peges 416 seqg, we have an account 

- of marxs stimulating violence on the neck, 
which are accidentally produced. 

I may quote finallya remark with which 
Taylor introduces the subject of infanticide 
(page $19): “The strongest motive for 
destroying the infant appears to be shame 
or the disgrace of having an illegitimate 
child. The crime ts only attempted where 
pregnancy has not been dtecoverud, and where 
delivery is affected in concealment”. 

To apply this information to the sireum- 
stances of the present case. 
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First the medical witness’s description of 
the head injuries is that there were contused 
wounds (or contusions), one on the sagittal 
-suture three inches by three inches, the bones 
depressed half an inch and pressing on the 
brain, but not fractured, the other on the 
occipetal bone, on the right side of the ' 
middle line, two inches by two inches, the 
bones depressed one-third inch. Externally 
there was a red circular swelling, in each 
place. It appears to me that in their general 
features, these injuries resemble those 
described in Taylor as occurring either from 
uterine pressure, or from violence in self- 
delivery, or from the fall in sudden delivery 
in the erect posture. The medical witness 
was a Hospital Assistant of 12 years’ service, 
who had never made a post mortem examina- 
tion of an infant before. It might have been 
useful to examine the Civil Surgeon with 
reference to the Hospital Assistant’a descrip- 
tions of the injuries, and the injuries referred 
to in Taylor. Unfortunately this was not done, 
In the absence of such expert evidence on 
the point and having regard to all the 
circumstances, I think that there is a distinct 
probability that the head injuries were caused 
accidentally at the time of deljvery, and 
that they were not so immediately dangerous 
as the Hospital Assistant supposed, but led 
to the child’a death after four days (Of. the 
cage from Swayne above mentioned). This 
view is supported by the evidence of Mi Pwa 
Su, the first woman who went to the child’s 
assistance. According to her the navel cord 
was about four inches long and untied, 
facts consistent with- rupture by ‘the fall 
in delivery in the erect posture. The marks 
on the neck are described by the Hospital 
Assistant as a slight scratch and “two 
reddish depressions (one) on either side of 
the throat apparently caused by the pressure 
of fingers”. 


These do not differ materially from the 
marks referred to by Taylor as being often 
accidentally produced. 

It may be noted that the Hospital Assis- 
tents opinions in regard to delivery in the 
erect posture are shown by Taylor’s work to 
be wrong. It follows that the injury found 
by the Hospital Assistant cannot be oon- 
sidered as evidence against appellant, even 
to the limited extent admitted by the 
Ressions Court ` i 
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And I think it is impossible to infer with 
reasonable certainty from appellant’s failure 
to seek assistance on her way to the village 
that she intended to abandon her child. » She 
was not actively doing away with the child. 
She was not, therefore, actuated by resolution 
and other strong feelings which, according 
to Taylor give abnormal strength to women 
in such a conjuncture. The exertion of 
walking 350 yards must have told upon 
appellant. The evidence showed that she 
arrived at the house perspiring and unwell. 
Having regard io the remarks quoted above 
from W. Hunter, it would be unfair to 
infer that appellant was guilty, from her 
silence at and before this time. If she had 
continued to keep silence after she had had 
time to recover strength and when she was 
clearly able to speak about what had 
occurred, the case would be different. But 
as we have seen, Nga Pu’s report was made 
very shortly after appellant’s arrival, and 
she then admitted, when asked, that the 
child was hers and begged that it might be 
sent for. The fact that appellant had 
concealed her pregnancy cannot be taken into 
consideration ag evidence against her in this 
case. It proves nothing. 

For these reasons I am of opinion that grave 
doubt exists as to the guilt of the appellant, 
and I set aside the conviction and sentence 
and direct that she be acquitted and released. 

Oontiction set aside. 


PUNJAB CHIEF COURT. 
OURIMINAL Ravision Cass No. 1166 oF 1913. 
February 27, 1914. 
Present:—-Mr. Justice Ohevis. 
RALLA AND sanorHeR—Acctusrp— 
PHTITIONERS 
VETTS 
Musammat ATTI—OONPLAINANT— 


RESPONDET. 

Uriminal Procedure Oode (Act F of 1808), 4. 488— 
Maintionanos— Wife, when eniitled to maintenance— 
Husband's father not lable—Father willing to keep 
child—Rate of maintenance. 

Where the husband quarrels with and ill-treats his 
wife she is entitled tg live apart and claim mainter- 

anog, but her husband's father cannot be made Hable 
* 
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for it and when the father is willing to keep the child, 
order for the child’s maintenance cannot be 

Man Singh v. Dkarmon, 18 P. R. 1804 Or., followed. 

Case reported by the District Magistrate, 
Jullundur, with his No. 1280 of 17th June, 
ee a 488 of the Criminal Procedure 
Oode). 

FACTS.—On 10th Jnly 1912, Musammat 
Atti brought a complaint against Kartara, 
her husband, and Ralla, her father-in-law, 
for maintenance under section 488, Criminal 
Procedure Code, but was made to compro- 
mise by fraud on 30th July, 1912. She was 
not properly treated by the accused and on 
being turned out again, she lodged a fresh 
complaint against the said accused on 
10th March 1918, which was decided by 
Chaudhri Kesar Ram with the following 
result, 

The accused, on conviction by Chandhri 
Kesar Ram, exerciaing the powers of a 
Magistrate of the lst class, in the Jullundur 
District, were ordered, by order dated 18th 
April, 1913, under section 488 of the Cri- 
minal Procedure Oode, to pay Ra. 12 per 
mensem to the complainant as maintenance 
for her and-her minor daughter. 

GROUNDS.—(1). That the order of 
the lower Court against’ Ralla, father of 
the complainant’s husband, is illegal as he 
cannot be legally held responsible for pay- 
ment of any maintenance as long as the 
husband of the complainatt is alive. i; 

(2) That the order for payment of 
the maintenance should have been passed 
against Kartara only who ia the husband 
of the complainant. 

(3) That the amount of Rs. 12 per 
mensem fixed by the lower Court as main- 
tenance for the complainant istoo high for 
an ordinary lady of her class. 

(4) It is recommended that the order 
against Ralla be set aside and the amount 
of maintenance to be paid by Kartara be 
reduced. The complainant herself originally 
asked for Ra. 10 only and I think Re. 6 
would probably be a suitable amount. 

Mr. Gokal Ohand, for the Petitioners. 

Mr. Nihal Ghand Mehra, for the Respond- 


“ent. 


ORDER.—This is a maintenance case. 
Musammai Atti claims maintenance for ber- 
gelf and her child, a boy of about seven 
years of age. She claims the allowance from 
her husband and father-in-law. 
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The Magistrate passed an order for Re. 12 
për mengsem against both husband and 
father-in-law, but it is clear that only the 
husband is liable under section 483, Criminal 
Procedure Code. ; 

Mr. Nihal Chand urges thatas her husband 
is willing to keep her and petitioner has 
failed to show sufficient excuse for not living 
with her husband, she cannot get an order 
for maintenance. But this is not the first 
time she has sued for maintenance. A 
previous caso was compromised. The wit- 
nesses speak of quarrels and ill-treatment 
(kharabi), and I see no reason to differ from 
the Magistrate as tu the woman’s being 
driven to live apart and claim maintenance. 

But Mr. Nihal Chand urges that when the 
father -is willing to keep the child no order 
for the child’s maintenance can be passed. 
This argument has force, vide Man Singh v. 
Dharmon (1). f 

1 think Re. 6 per mensem will suffice for 
the maintenance of the mother. 

1 alter the Magistrate’s order to an order 
directing Kartara to pay his wife Ra. 6 
per mensem for her maintenance, with effect 
from the date of the Magistrate’s order, $. e., 


18th April, 1913. : 
(1) 18 P. R. 1804 Or. 


PUNJAB CHIEF COURT. 
OBIMINAL AppwaL No. 732 or 1913. 
March 2, 1914. . 
Present:—Mr. Justice Shah Din. 
-RATW ALI—Oonvict—APPaLLANT 
gerus 

EMPEROR—P gosacutor—RuspoxDynt. 

Penal Code (Act XLV of 1860), s. 8304—First report 
~—Culpable homicids not amountiag to murder—Crare 
discrepancies between first report and subsequent 
svidence—Benafit of doubt. 

Grave discrepancies between the statement of the 
deceased contained in the first report and the evi- 
dence of his witnesses asto the persons attacking 

chim and giving him fetal injuries throw e 
donbt on the whole case, the benefit of which must be 
given to the accused, , 

Appeal from the order of the Magistrate, 
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first class, Jhelum, with section 80 powers, 
dated the 8th Septomber 1918, convicting 
the appellant. 

Mr. Nard Lal, for the Appellant. 

Mr. O. Bevan Petman (Government Advo- 
cate), for the Respondent. 

JUDGMENT .—The appellant, Raj wali, has 
been convicted by the Magistrate, under 
section 304, part Il, Indian Penal Code, of 
the offence of culpable homicide not »mount- 
ing to murder, for having killed one Allah 
Din, and he has been sentenced to five years’ 
rigorous imprisonment, including three 


‘months’ solitary confinement. 


The story for the prosecution is that Allah 
Din, deceased, was attacked by the appellant 
on the 10th June, 1918, that the appellant 
struck the deceased several blows with a 
kahi, and that in consequence of the injuries 
so received, the deceased died on the 28rd 
June. In the first report which wrs 
made by Allah Din on the 10th June, 
he mentioned the appellant Rajwali, 
Kashu, son of Fatta, Kashu, son of Ahmed, 
and Muhammad Bakhsh as his asrailante; 
but on the 12th June, he made a statemont 
before the Police, saying that he had been 
assaulied by his own brother Nizam Din and 
felled by him to the ground, and that there- 


~ after Rejwali had attacked him witha kahi 


and cansed the injuries on his body. Accord- 
ing to this statement the first report made 
by Allah Din was partly false. 

Before the Magistrate the two ‘alleged 
eye-w.tnesses produced by the prosecution, 
viz., Saloo and Shahoo (P, W. Nos. 5 and 6), 
supported the statement made by Allah Din, 
on the 12th June,. and the Magistrate has 
believed their evidence. But Hakim Khan, 
a Subedar- Major on leave (P. W. No. 9), 
who, according to the prosecution, came up ` 
immediately after the deceased was attacked 
by the appellant, says that he did not see 
appellant there, but that he saw the deceased 
bleeding from his head and his brother, 
Nizam Din, was running away. He is, no 
doubt, related to the appellant, but he is 
also connected with the deceased; and con- 
sidering that both Baloo and Kashu are, as 
found by tho Magistrate, at enmity with 
the appellant, there is no cogent reason for 
attaching greater weight tothe evidence of 
these two last-mentioned witnesses than to that 
of Hakim Khan, who is a man of respectable 


Vol, XXIV] 
ISMAIL 0, NOLAN. 


position. “Moreover, in his report of the 
10th June, the deceased stated that he had 
been struck on the head with a hatchet by 
Kashu whom ho omitted to mention in his 
subseguent statement of the 12th June; and 
there is, therefore, considerable doubt as to 
the truth of the story for the prosecution so 
far as the alleged murderous attack by the 
appellant on Allah Din is concerned. 

Iam not at all convinced that the eppel- 
lant’s guilt is clearly and conclusively estab- 
lished and I must give him the benefit of the 
doubt. Laccordingly accept this appeal, and 
setting aside his conviction and sentence I 
soquit him. 

Appeal allowed. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Rayrstoxn No. 995 or 1914. 
` March °8, 1914. 
Present:—Sir G. W. SHAW, Kt., J. O. 
ISMAIL—ÀPPLICANT 
USTSUS 


A. H. NOLAN—Raspoypent. 

Oriminal Procedure Code (Act V of 1908), s, 119, 487 
—Ohgptor Villi— Order of discharge wader s. 119 
cannot be revised—District Magistrate cannot order 
further tnquery—May start fresh proceedings on frosh 
matsriaka. 

Bection 437 of the Oriminal Procedure Oodo does 
not apply to procsedings under Ohapter VIII of the 
Code. 

Therefore, a District Magistrate cannot order further 
inguiry into the osse of a i under 


person discharged 
section 119 of the Criminal Procedure Oods, bat it is 
open to him to institute fresh proceedings on entirely 
fresh materials. 


It is proper to give notice to the person discharged 
ee for further inquiry is made against 

Mr. L. K. Mitter, for tho Applicant. 

JUDGMENT.—Proceedinga were taken 
against the applicant, Ismail, under section 
8 of the Burma Opinm Law Amendment 
Act, 1909, before the Western Sub- Divisional 
Magistrate who, after taking evidence on 
both sides, discharged the applicant. The 
District Magistrate then directed further 
inquiry to be made before the Hastern 
Sub-DiwisionalMagistrate, holding that tho 
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Western Sub-Divisional Magistrate had 
“improperly discharged the accused’’. 

I am now asked to interfere in revision 
on the ground that the District Magistrate's 
order was illegal. In the circumstances, 
the District Magistrate might very woll 
have instructed the Government Prosecutor 
to support his order, but he has not done 
80. 

“ Proceedings under Ohapter VIII of the 
Oode of Oriminal Procedure are of a special 
character. Section 117 prescribes that 
where 8 preliminary order requires security 
for keeping the peace, the enquiry is to be 
made as nearly as may be practicable in 
the manner prescribed for summons cases, 
and where the order requires security for 


good behaviour, in the manner prescribed for 


warrant cases, except that no. charge need 
be framed. In a warrant case, the order 
which the Western Snb-Divisional -Magistrate 
would have passed would have been one 
of acquittal under section 858 of the Code 
of Criminal Procedure, but according- to 
section 119 where it is not proved that it is 
necessary for keeping the peace or maintaining 
good behaviour, as the case may be, that the 
person in respect of whom the inquiry is 
made should execute a bond, the final 
order which the Magistrate is to make 
is one of discharge, . whatever stage the 
proceedings may have reached. 

Two questions then arise. First, whether, 
assuming section 437 to be applicable to 
proceedings under Chapter VIII, an order 
of discharge passed after the evidence for 
the defence has been taken should be 
regarded as an order of acquittal, and 
secondly, whether section +437 at all applies 
to proceedings under Chapter VIII, “On 
the second point, there are two decisions 
of the- Calcutta High Court, Quasn- Empress 
v. Iman Mondal (1) and Dayanath’ Talugdar 
v. Emperor (2). The first of these was a ` 
precisely similar case to the present, as 
far as the report shows. In both it was 
held that section 487 does not apply to 
proceedings under Ohapter VIII; that in 
section 437 a complaint means a complaint 
of an offence, and an accused person who 
has been discharged, a person who hag 
been accused of an offence. On considera. 


R 2 0. ga Or, In J. 248, `, 


844 
BMPHROB v, AH PEIN SHOX. 


tion, it appears to me that this interpreta- 
tion of section 437 is correct. Through- 
out the whole of Ohapter VOI, it is to be 
observed that the word ‘accusdd” is nowhere 
used. It is indeed studiously avoided. This 
fact, coupled with the provisions of section 119, 
before referred. to, by which in proceedings 
of thia kind the final order must always 
be one of discharge where a case for requiring 
security is not made ont, is sufficient, in my 
opinion, to show that the Legislature did 
not intend section 437 to apply to pro- 
ceedings under Obapter VOI. As pointed 
ont in the Calcutta cases, it is always open 
to the District Magistrate to institute fresh 
proceedings on entirely fresh materials. 

In the foregoing circumstances, 
District Magistrate’a order cannot be sus- 
tained. In another respect it was open to 
objection. The District Magistrate made it 
without giving notice to the applicant, 
although the propriety of giving notice has 
been declared in the published rulings of 
this Court after a consideration of all the 
High Court decisions on the subject [see 
Aung Myat v. Queen-Hmpress (8) and Po 
Gaung v. King-Emperor (4) |. 

The District Magistrate’s order directing 
farther enquiry is set aside. 

Revision allowed. 

ine B. B. EES I, 900. 

4) U. B, B (1897—1901), I, 96. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
ORIMINAL Ravision No. 68 or 1914. 
February 14, 1914. 
Present: —Sir G. W. SHAW, Kr., J. CO. 
EMPEROR 


versus 
AH PEIN SHOK. 

‘Opiwm Act'(I of 1878) 6. 9 Rarer si eres 1910 
—Beinchi—Posssssion of three legal, tf bought 

licensed vendor. 

The Opium Rules, 1910, include beinchi in what is 
there called “defined opium,” and allow the possession 
of such opium by a non-Burman up to three tolas 
in eee i a 

The ruling in Quecn-Empress v. Thila, U. B. B. 
(1802-98) I, 183, no longer applies. 

JUDGMENT.—Accused, Ah Pein Shok, 

ə hinaman, har been convicted under 
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section 9(c) of the Opium Act and ren- 
tenced to pay a fine of Rs. 10 or in 
default to suffer 15 days’ rigorous imprison- 
ment for being in possession of one-eighth 
of a tola of betnchi. The Magistrate said 
that the possession of betwcht had been 
ruled to be illegal. The Upper Burma 
ruling to this effect is Qaeen-Empress v. 
Thila (1). It dates from 1892 and refers 
to the rules in force at that time and 
previous rules. The present rules are the 
Opium Rules, 1910. These are different. 
They inolude  berncht in what is there 
called “defined opium” and allow the 
possession of such opium by 8 non-Burmen 
up to three tolar in weight if bought by 
him from s licensed vendor, see rule 1}. 
The ruling in Queen-Empress v. Thila (1), 
therefore, no longer applies. 

A similar case in Lower Burma 
was dealt with in King-Emperor v. On 
Bu (2). ‘ 

The conviction and sentence are set 
aside, and it is ordered that the fine be re- 
funded. 


Order set aside, 
Bi U. B. B. (1892-96) I, 188. 
2) 4 L. B. R. 182; 7 Or. L. J. 410, 


PUNJAB OHIEF COURT. 
CURIMINAL Revision Patirion No. 1905 or 
1918. 

December 19, 1913. 
Present:_-Mr. Justice Shah Diu.. 

SHEO NATH AND oruwrs—AccusED— 
PETITIONERS 
versus 
EMPEROR—Prosecuron—Rusroxpann, 

Penal Code (Act XLV of 1860) s. 841—Obetruction 
under bone fide colowr of titla, etc. 

The volun obstruction of any person from 
entering upon land under bona fide colour of title 
and possession is not such en obstruction aa can be 
made the subject of a criminal prosecution under 
section 841, Indian Penal Code. 

Petition, under section 439 of the 
Criminal Procedure Code, for revision of tho 
order of the District Magistrate, Karnal, 
dated tha 80th October, 1913, affirming that 
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of the H8norary Magistrate, 2nd Class, 
Panipat, dated the 16th October 1918, con- 
victing the petitioners. 


FAOTS of the case appear from the fol- 
lowing order, dated 30th October 1912,of the 
District Magistrate: : ; 

ORDER.—In this case a joint khata of 50 
bighas 6 biswas was ordered to be partitioned 
on the 29th June, 1910, and the partition 
was sanctioned on Sth August, 1911. Narpat, 
one of the sharers, then alleged that he 
hed, on the 5th January, 1911, while the 
proceedings were going on, mortgaged 3 
bighas 12 biswas out of the joint khata to 
one Khem Lal and the Tahsildar reported 
this for permission to review. Permission 
was granted by the Collector, but the Com- 
missioner on appeal upset this order and 
directed that the original order was to stand 
good and possession was accordingly given to 
Diwan to whom this feld had come in the 
partition. When Diwan went to cultivate 
this land of which he had been given pos- 
session by partition, Khem Lal and three of 
his friends obstructed him from doing so and 
Diwan has prosecuted them. After seeing 
all the connected records it is perfectly clear 
that Khem Lal and his friends, the present 
appellants, were perfectly aware of all the 
facts and that they were siding Narpat in 
trying to retain possession of this land which 
had been allotted to Diwan in partition. 
Narpat being only one of several co-sharers 
had no power to mortgage this land and 
Khem Lal, eto., certainly knew this and were 
parties toa fictitious mortgage and had no 
right whatever to enter upon the land. They 
were evidently fully aware of the fact 
that Diwan had been given possession, and 
their Counsel at one stage says that they 
never left possession of it while at another 
stage he says they had no knowledge. Their 
intentions all along have aot been bona fide. 

“I find that the Magistrate has correctly 
decided that they are guilty of the offence and 
I dismiss the appeal.” ` 

Mr. Nand Lal, for the Petitioners. 

Mr. Badr-ud-Din Kuresht, for the Rospond- 
ent. 


JUDGMENT.—The dispute between the 
complainant and the petitioners is one which 
has arisen out of a mortgage made by one 
Narpat in favour of Khem Lal altar Khola, 
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petitioner No, 8, on the 5th of January, 
1911, during the pendency of certain parti- 
tion proceedings, and this dispute is clearly 
one of a civil nature and should not haye 
been made the subject of a criminal pro- 
secution. The District Magistrate is not 
right in saying that Narpat being only one 
of several co-sharers in the land mortgaged 
had no power to make a mortgage of it to 
Khem Lal; at any rate the question whether 
under the circumstances disclosed in this case 
he bad such power or not is one for a Civil’ 
Oourt to decide, but there has been no de- 
cision by the Civil Court on the point. On 
the date on which the mortgage in question 
was made, Narpat was in possession of the 
land as a co-sharer and it had apparently 
not then been allotted to the complainant 
Diwan, so that by reason of the mortgage 
in favour of Khem Lal, Diwan’s possession 
was not disturbed. The mortgagee ‘had a 
crop on the land when it fell to the share of 
Diwan and formal possession was given to 
him, and the former was clearly within 
his rights in declining to hand over poases- 
sion to Diwan. ` 

I hold that ths petitioners are not guilty 
of an offence under section 341, Indian 
Penal Oode, and I accordingly set aside 
ka convictions and sentences and acquit 
them. 


Petition accepted. 


MADRAS HIGH OOURT, 
CRIMINAL Revision Casas Nos. 568, 
582 or 1913. 

CRIMINAL Ravision Partitions Nos. 461, 
462 or 1918. | 
March 4, 1914. 
Present:—Mr. Justice Sadasiva Aiyer. 
Case No. 568 or 1913. 
MANJUNATHAY A—Paririonge 
Oasa No. 582. 
SUBARAYA BHATT A—Partitionrr 


vermis 
S gan ee 
acs Taf i , a. 27—-Gtatement 
accused while im custody of iia mont as 
guilt and stolen property being in a certain place—Pro. 
duction of property by nocused Aimesl{—Statomen 
le—Other statement admissible, 
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"Where the accused, while in oustody of the Palos, 
-confessed to have committed theft and also stated 
that the stolen property would be found in 6 heap of 
rubbish close to his house and after making the state- 
ment he took oub the property from the heap tn the 


of theft was not admissible m e dence, but the state- 


of rubbish was admissible; 
that though the accused himself took tha proporty 
from the place where he had concealed it, the pro- 
perty taken and produced by him was disoorered in 
consequence of the statemant which ho made immadi- 
“gtely fore he took the property and handed ıt to the 
Police. 

“Petitions, under sections 435 ‘and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Oourt to revise the judgment 
of the Joint Magistrate of Coondapur, in 
Oriminal Appeal No. 32 of 1913, preferred 
against that of the 2nd Olass Magis- 
trate ofCoondapur, in Calendar Case No. 2 
of 1913. ' 


Mr. B. Sitarama Row, for 2nd Acoused. 

Mr. K. Yegnanarayana Adiga, for 
Accused. 

Mr. O. F. Napier, (Public Prosecutor), 
for the Government. 

ORDER.—Criminal Revision Potition No. 568 
has been filed by the second accused, Manju- 
nathaya,and Oriminal Revision Petition No. 582 
by the first accused, Subaraya Bhatta. They 
ware convicted under sections 461 and 380 
of the Indian Penal Code on the finding that 
they broke open a closed copper dabbi burried 
in the store room of the Kamalashili temple 
situated in a village in the Coondapur Taluk. 
I may at once ‘say as regards the second ac- 
cused that there is no evidence worth the 
name that he committed theft of any coins 
from the dabbi of the temple which contained 
the cash and métal plate offerings made by 
the temple devotees. His confessional state- 
ment, if it is admissible in evidence at all, 
merely shows that he received some coins 
trom. the first accused. This may be evi- 
dence of his having received stoler property, 
but not of his having committed theft. His 
conviction ahd sentence must be set aside and 
his bail bond discharged. 

Coming to the case of tho 1st accused, his 
conviction is based upon the following facts, 
namely, that he told P. W. No. 1 some time 
before the theft was discovered on the 6th 
-June 1913 that as his pay had not been dis- 
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which the offerings in cash afl gold and 
silver trinkets aro placed by the devotees of 

the temple. The evidence of the prosecution 
witnesses Nos. 6 and 7 proves that the lat 
accused obtained from the prosegution 6th 
witnesa in April 1918 the dupligate key of 

the room in which the dabbs was kept on some 
pretext, that the key was afterwards returned 
and that he had another key made for himself 

through the prosecution witness No. 7 (a 
goldsmith) in accordance with the ‘impression 
of a key made in waxand left with the pro- 
secution 7th witness by the accused. 

The evidence of the prosecution witnesses 
Nos. 1 to-S proves that the let accused made 
the following statements: namely, that he and 
the 2nd accused stole the missing money from 
the dabbi, and that that stolen meney will be 
found in & heap of ‘rubbish ‘close to his 
house. Then there is the fact that just 
after making these statements he went to that 
rubbish heap in the presence of two Police 
constables and of the witnesses who made the 
search in his house and took out certain 
coirs and metal plates similar to the coins and 
plates usually offered by the devotees and kept 
in the dabbi. On the above facts, the first 
accused was found guilty by both tha Courte 
below. : 

It is argued before me that the coins and 
the gold and silver pieces taken from the `“ 
rubbish heap have not been identified with 
the coins and pieces which had been placed 
in the temple dabbi, that the statement of 
the first accused to the Police that he stole 
those coins and pieces from the temple dabbi 
is not admissible in evidence as ib was not 
connected with the discovery of the coins 
etc., in the rubbish heap, that that portion of 
his statement which signified that the coinsand 
‘pieces found in that heap were propertiesstolen 
from the temple dabbi is also inadmissible 
in evidence as even that portion of the state- 
ment was not connected logically with the 
discovery of the properties in the heap, and 
that even if it could be held that that portion 
of tho statement would have baen logically con- 
nasted with the discovery of thess artioles tf the 
Policshad themssices acted on that information and 
recovered the propsrtigs from the rubbish heap it 
could not be connected with the discovery - 
on the facts of this particular case, as the 
articlea were taken by the accused himself 

from the rubbish heap and not by the Police 


pursed to him, he would steal the dabbi iq in consequence of that information, 
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As regards the first contention that the 
statement that he stole the articles is not ad- 
missible in evidence Mr. Adiga, who ap- 
peared for the first accused, is no doubt 
supported by all the cases. With the greatest 
respect to the Judgeg who decided those 
oases, I entertain some doubt on the question 
though my doubt is of very little practical 
consequence in the face of the dicta found 
in so many eases. Many departments of law 
are closely connected with the abstract sciences 
of metaphysics and logio, especially the depart- 
mont of the law of evidence. On the inter- 
pretation of sections 26 and 27 of the Evi- 
dence Act much logical acumen has been 
employed in many of the cases. As to whe- 
ther a particular portion of an accused's con- 
fessional statement (a portion separable in 
idea though generally incapable of separation 
by taking apart some of the actual words 
used by-the accused) can be said to be dis- 
tinctly oonnected with the discovery of any 
particular fact, there has been much difference 
of opinion. I should myself have held, if 
I were not bound by authority, that any state- 
ment which forms a simple connected narra- 
tive leading naturally to the discovery of 
the stolen ‘property is admissible in evidence, 
aud that only statements which are patently 
irralevant to the discovory and which the Police 
may be suspected to have introduced into the 
statement jn order to fasten the guilt more 
securely on the accused were intended to be 
oxcluded by the Legislature as- mot connected 
with the discovery, especially as the Legis- 
lature. distinctly contemplated that a 
direct confession of guilt might form 
part of the -statement leading to the dis- 
covery (see the use of the expression in 
asction 27, “ Whether it amounts to a confes- 
bion or not”). When the accused naturally 
gaya: “I committed this theft and I have 
concealed the stolen property in such and such 
a place’ and then leads the Police to the 
place where the stolen property is concealed 
and the proporty is discovered, I should think 
that the statement as to the whereabouts of 
tie property is so naturally connected with 
the statement immediately preceding it that 
he stole the property, that the latter statement 
might also form one of the statements which 
are admissible in evidence though made in 
the presence of the Police. However, as I 
gaid, the authorities [one of the latest is 
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Sankappa Rat v; Emperor (1)] seam to be - 


clear on the point that a statement that the 
accused himself committed the offence is not 
admissible in evidence under circumstances 
similar to those in the present case. 

Then ag regards the other portion of the 
statement of the lat aconsed, namely the 
portion signifying that the property stolen 
from the dabbi about which the Police were 
then making an investigation will be found 
inthe rubbish heap, I think thatis a state- 
ment which is distinctly related to the dis- 
covery of the stolen property and is, therefore, 
clearly admissible. That statement snficiently 
identifies the properties found in the heap with 
the temple properties atolen from the dabbi. 

The fact that the rubbish heap ont of which 
the stolen property was taken was in or near 
the accused’s componnd and that he took it 
therefrom alao proves the possession of the 
stolen property by the accused. A man 
found in possession of stolen -property soon 
after the theft can be presumed to be the thief. 
That he was the thief was also indicated, as 


I said before, by the evidence of the proseon- ` 


tion witnesses Nos. 1,6.and 7. I cannot 
accept the argument that the fact that the 
Police or somebody under the directions of 
the Police did not take the property from 
the place where the first accused said ho had 
concealed it but tho first accused himself 
took the property out of the rubbish heap, 
indicates that the statement is not connected 


“with the discovery and is, therefore, inadmissi- 


ble in evidence. I agree with the decision of 


` the Full Bench of the Bombay High Court 


(composed of Sargent, C. J., and four other 
learned Judges) in Queen Empres v. Nana 


(2). In that case it was held that though 


the accused himself took the property from 
the placa where he had concealed it, it could 
be held without any violence to ordi 
language that property taken and produced 
by him was discovered in consequence of the 
statement which he made. immediately be- 
fore he took the property and handed it to 
the Police. In the result, I dismiss the peti- 
tion of the first accused and confirm his con- 
viction and sentence. 

He will surrender to his bail for serving 
the portion of tho sentence remaining un- 
served. 

(1) 81 M. 127; 18 RM. L. J. A aa, 
Og f .L. J. 66 3M. L. T. 270; 7 Or., 

(2) 14 B, 280 (F, B) 
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ASHIQ HUSAIN V. BAPMROR. 


ALLAHABAD HIGH COURT. 
MISOELLANAOUS ORIMINAL No. 100 or 1914 
May 15, 1914. 

Present:—Mr. Justice Piggott. 
ASHIQ HUSAIN— APPLICANT 
versus 
EMPEROR—Oppositw PARTI. 

Orimenal Procedure Code (Act Y of 1898), a. 526— 
Transfer—Delay in applying. 

An application for transfer, under section 526 
of the Oriminal Procedure Oode, onght to be put 
forward at the carliest possible opportunity after the 
occurrence of whatever facts or circumstances are 
alloged as affording roasonable basis for such appli- 
cation. 

An application for transfer of a case from 
the Court of a Special Magistrate of Morada- 
bad. 

Dr. Suleman, for the Applicant. 

Mr. Ryves, for the Crown. : 

Mr. Parmoshwor Dayal, for the Oomplain- 


ant. 

JUDGMENT.—The applicant, Ashiq 
Hussin, is on his trial before the Court ofa 
Special Magistrate of the Moradabad district 
on a charge of an offence under section 498, 
Indian Penal Code. He has applied for the 
transfer of the case, on the allegation that he 
entertains a reasonable apprehension that 
he will not have a fair and impartial trial 
in the Court before which the case is now 
pending. The affidavit upon which this 
application is based contains a number of 
allegations as to matters antecedent to in- 
stitution of the case now pending, and also 
certain allegations regarding the Special 
Magistrate's conduct of the case itself. 
Now all the facta falling under the 
former head were known to the appli- 
cant the very day that process was issued 
to him from the Special Magistrate’s Court. 
It is clear that they had not by themselves 
created any apprehension in his mind that 
he was not likely to receive a fair and 
impartial trial in the Court of this particular 
Magistrate. It might perhaps be suggested 
that these antecedent circumstances have 
assumed a different colour in the mind of 
Ashiq Husain since he has been put: on his 
trial and has observed the conduct of 
the Special Magistrate in the course of the 
trial itself. I find however that after a 
charge had been framed an application for 
transfer of the case was made to the Dis- 


trict Magistrate of Moradabad. In this ap- | 


plication all the circumstances connected 


e- 7 < 
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e 
with the conduct of the Special Magistrate 
during the trial of the case, which are 
alleged in the affidavit now before me, were 
put forward with the exception of one al- 
legation contained in paragraph 8 of the 
said affidavit. The statements made in'that 
paragraph are denied in an explanation which 
has been submitted by the Special Magistrate. 
1 decline to go further into the matter. 
If the facta alleged in paragraph 8 of this 
affidavit had occurred as now put forward 
and had, impressed themselves on the mind 
of Ashiq Husain or on that of his legal adviser 
in the light in which it is now sought to 
place them before this Court, it is clear 
that these allegations would have been laid 
before the District Magistrate when be was 
asked to transfer the case. I have had the 
xdvantage of reading the order which the 
District Magistrate passed. Jt is a careful 
and well considered order on the materials 
before him and he was undoubtedly right 
in holding that no case had been made 
out in support of the application for trans- 
fer. Under these ciroumstances I think it 
would be most improper for me to pass an ' 
order for transfer. The application lies 
under strong suspicion of not being made 
bona fide, but with intent to trouble and 
harass the prosecution witnesses. All ap- 
plications for transfer under section 526 of 
the Code of Criminal Procedure ought to 
be put forward at the earliest possible op- 
portunity after the occurrence of whatever 
facta or circumstances are alleged as afford- > 
ing reasonable basis for such applim- 
tion. If an accused person, with materials 
in his hands upon which he feels satisfied 
that he can at any moment make oul 6 
good case for an order for tranafer, electa 
to sit quiet and allow the trial to proceed 
until the examination of all the prosecution 
witnesses is concluded and the charge framed, 
he has only himself to thank if the facts and 
allegations eventually put forward by him 
are received with distrust, and even with 
incredulity, by the Court before which they 
are laid. : 
I dismiss this application. 
Application dismissed. 
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PATTUMGATs MOIDIN KUTTI v, 0. P. UMMIAYYA UMMA. 


MADRAS HIGH OOURT. 
Srooxp APPHAL No. 1591 or 1909. ` 
. March 9, 1914. 

Present: —Mr. Justice Tyabji and 
Mr. Justice Spencer. 
PATTUNGAL MOIDIN KUTTI 
MUSALLAR—Deraxpist—aA PPaLLANT 


versus š 
0. P. UMMAYYA UMMA AND ANOTAER—. 


Pharrr re—RESPOA DENTS. 
Malabar Law—Improcemenis by tenants —Oom pen- 
sation— Purchaser from tenants, rights of. 
Under Malabar Compensation for Tenants Im- 
provements Act (I of 1900), where a subsequent lessee 


J 


the lease-hold interest af a prior loasee 
also, he must be paid compensation not only for the 
improvements effected by him but aleo for the 
improvements effected by the lessee whose interest 
hes to him. 

Liberty should be given to the tenant to remove 
buildings on the land within œ certain time and if he 
fails, the compensation awarded ought not to be their 
full value but only a reasonable amount. 

Seoond appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 272 of 1908, presented against 
that of the Oourt of the District Munsif 
of Tellicherry in Orignal Suit No. 517 
of 1907. 

Mr, J. L. Rosario, for the Appellant. 


Mr. K. Govinda Maror, for the Respondent. 


JUDGMENT .—The question raised in this 
second appeal relates to the amount of 
compensation that the defendant is entitled to 
for improvements, The defendant contended 
that at the time-of the demise to him, the 
rights of the previous lessee, Asser, had 
vested in Kathiri Kutti under a sale held in 
execution of a decree which Kathiri Kutti 
had obtained against Aaser. The plaintiffs, 
the leasors, reserved in the demise to the 
defendant only the rights of Kathiri Katti 
~ under the mortgage obtained from Asser, 
and the lease was executed on the footing 
that Kathiri Knutti had only a mortgage 


right thon. The defendant contended that _ 


a fow days after the demise to him by the 
plaintiffs ho purchased the rights of Kathiri 


Knutti, that is, the rights possessed by Asser 


under the previous lease by the plaintiffs. 
The defendant claims to be entitled to receive 
compensation not only for trese planted by 
him after the demise but also for any im- 
provements for which compensation would 
have been dfie to Kathiri Kutti. The lower 
Courts are wrong in holding that the defend- 
ant was entitled to have compensation only 


for trees planted by himself subsequent to 
the demise to him. The District Munsif 
held that the defendant should institute o 
fresh suit for any compensation payable to 
Kathiri Kutti to which the defendant became 
entitled under the purchase from him. But 
in doing sọ he was clearly wrong. Mr. 
Kunjunni Nair contends that the statement 
in the demise that certain grown-up trees 
belonged to the plaintiffs should not be taken 
to mean that no young trees belonged to 
them. Itis unnecessary for us to consider 
what presumptions of fact may be drawn 
by a Uourt of faot from the fact mentioned 
in the demise. We request the District 
Judge to submita revised finding on the 
third issue with reference to the above 
observations. The finding should be submit- 
ted within one month from date of receipt 
ofthis order by the lower Court and seven 
days will be allowed for Aling objections. 

In compliance with the order contained in 
the above judgment the District Judge sub- 
mittad the following 

FINDING:—I am ordered by the High. 
Court in their order of Friday, the 5th 
January 1912, in Second’ Appeal No. 
1591 of 1909, to record a finding on the 
8rd issue in Original Suit No. 517 of 1907 
on the Ble of the District: Munsif of Teli- 
cherry which formed the subject of Appeal 
Suit No. 272 of 1908 on this Court’s Ale. For 
the respondents it is urged that there “ig 
nothing to show what were the improve- 
ments effected by Asser and there is no 
evidence to show when he came into posses- 
sion. He held under a Marupat of 1071 
ard at eny rate he was in possession at that 
time. c ; 

a. I think that the appellant’s Counsel 
rightly relios on Exhibit i as showing 
what tha improvements were. I find that 
they are those given in the resume of the 
Commiscioner’s report as -follows:— 

. . & D 

Value of fruit-bearing trees 115 b 10 
Value of trees not bearing 12 9 8 
Value of trees of spontane- 


ous growth ... 510: 8 
Malue of building ., 126 14 2 
Oost of maintaining fenmt’s 

troes =. . 6 0 0 

TOTAL ... 286 8 2 
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I, thorefore, find that the value of improve- 
monts is Rs. 2868-8-2.. 

This second sppeal coming on for final 
hearing after the return of the finding upon 
tho issue referred by this Court for tris 
the Court delivored the following 

JUDGMENT.—Ikt, is objected that the 
defendant should not be givan ths full 
valuo of the building which forms part of 
the improvements, but only Rs. 25. That 
“ point is taken in the plaint paragraph 3 

(ii), and also in the 5th objection to the 

finding. The learned Pleader who appeared 

for the appellant in support of the finding, 
ia unable to, refer to any passage in the written 
statement denying the allegation in paragraph 

8 (si) of the plaint, and has not relied upon 

the Compensation for Tenants’ Improve- 

menta Act (I of 1900), section 19. The 
learned Pleader argued, however, that the 
judgmentof the High Courtasking fora finding 
has dealt with the point, and has decided that 
_ the defendant is to be paid the foll value 
of the building. Wo think that the judg- 
mont referred to did not deal with this 
point, but that all that was contemplated 
in-it had reférence to the tress on the 
land. We will, therefore, order that the de- 
fondant should be at liberty to remove the 
building within three months of this date, 
if he chooses; and if he does not do so, then 
the improvementa should be valued as on the 
finding with this modification that only 

Ra. 25 will be allowed for the building so that 

in all Ra. 115-5-10, Rs. 12-9-6, Rs. 5-10-8, 

Rs. 25, Ra. 6, total Rs. 184-10 “will bo 

allowed for improvementa and the decree 

will ba modified accordingly. Ifthe build- 
ing is removed by the defendant, the‘ value 
of the improvements 48 given above will be 
lessened by Rs. 23. Tho time for pay- 
ment will be extended to three months 
from this day. I£ the plaintiffs have alraady 
taken possession of: the property they will 
pay interest at 6 per cent. per annum on 

the amount due to the, defendant for im- 

provementa from the tims when they took 

posseasion. The appellant will have his 
proportionate costa in this Cours and in the 
lower Courts. The respondents will bear 


their own costs. 
Decres modified. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Sucomp Cry Appgat No. 190-B. or 1912. 

August 26, 1918. 

Present:—Mr. Mittra, Offg. A. J. O. 
DHANSINGH— APPNLLANT 
À ` 

- GANPAT—RERPONDENT. 

Oiv Procedure Oods (Act XIF of 1882), s 288— 
Bymbolical possession—Subdstoniial compliance with 
provisions of s. 268—Transfer of possessinn com- 
plete—Adveras possesion of judgment-dsbtor inter. 
rapted, à 

Where tho provisions of section 263 of the oe 
Procedure Code, 1882, are substantially complied 
with, transfer of possession, in the eye of the law, is 
complete, whether it is called symbolical possession 
or not, and such delivery of possession would have 
the effect of tnterrupting the jodgmentdebtor’s 
adverse possession. The possession of ths Judgment- 
debtor after such delivery oan only be regarded asa 
fresh act of trespass giving riss toe now oeuse of 
action. f 

Mahadev Sakhsram v. Janu Namji, 14 Ind. Oas, 447; 
88 B. 878; 14 Bom. L. R. 115, dissented from. 

Juqgobundhs Mxterjes v. Rim Ohuader Bysask, 5 O. 
584,50 L. E. 54& 8 Shome L. R. 63, L-kossur Koer 
v. Purgun Roy, 10. 418, Hari Mohan Shaha v. Baber. 
ali, 24 O. 716, referred to. 


Appeal agninst the decree of the Additional 
District Judge, East Berar, dated the 15th 
“March 1911, confirming tbat of the Munsif 
No. 1, Darwha, dated the 20th March 
1911. 
Mr. N. M. Bedarkar, for the Appel- 
lant. 7 
Mr. F. W. Dillon, for the Respondent. 
JUDGMENT.—My learned predecessor, 
in admitting this appeal, allowed the 
appellant leave to argue atthe hearing an 
additional ground based on the recent judg- 
ment of a Full Bench of the Bombey High 
Oourt in Mahader Sakharamy. Janu Namji (1). 
The facts of the case material for the purposes 
of this appeal are simple. The defendant sold 
a field to the plaintif’s uncle and pre- 
decessor-in-title, who brought a suit 
for possession and obtained a decree. 
On the 25th -May 1899 the plaintiff's uncle 
was putin possession of the field in execu- 
tion of the decree. The officer charged with 
the execution of the warrant for possession 
went tothe field and, in the presence of the 
judgment-debtor, delivered formal possession. 
No objection of any kind was then raised by , 
the latter. The majkuri made the usual 
report that the order of the, Court had 


(1) 14 Ind. Ona, 447; 36 B. 878; 14 Bom. L, R. 115, 
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been duly executed. A receipt showing 
delivery of possession was signed by the 


decres-holder and filed and the execution 


canse was struck off. Notwithstanding this 
the defendant has managed to remain in 
actual possession. The suit has been filed 
within twelve years of the date of delivery 
of possession, but moré than twelve years 
have elapsed since the date of the sale-deed. 
The main question [ have to decide is whether 
the suit is barred by limitation. 

In the Bombay case, strongly relied on hy 
the appellant, it was laid down that sym- 
bolical possession is not real poasessinn nor 
is it equivalent to real possession under the 
Civil Procedure Code, except when the Code 
expressly or by implication provides that it 
shall have that effect. Further, it was held 
that symbolical; possession ia neither pro- 
soribed nor recognised by section 268 or 318 
of the Code of 1882. With great respect, 
the real question seems to me to be whether 
the provisions of section 263 were sub- 
‘stantially complied with. If they were, the 
transfer of possession, in the eye of the law, 
was complete whether we call it symbolical 
possession or not, and such delivery of 
possession world have the effect of interrupt- 
ing the judgment-debtor’s adverse posses- 
sion. The possession of the jubgment-debtor 
after such delivery can only be regarded ann 
fresh act of trespass giving rise to & new 
cause of action. 


Now section 263 requires the removal, if 
necessary, of any person bound by the decree 
who refuses to vacate the property. If, ar 
in this case, the judgment-debtor being 
present, raises no objection, he must be taken 
to have tacitly agreed to or acquiesced in 
the delivery of the land. This, in my opinion, 
effecta a complete transfer of posseasion, such 
asthe Procedure Code contemplates. It is 
only when the judgment-debtor refuses to 
vacate, that aome further proceedings are 
pocessary and in practice the provisions of 
section 828 of the Code are resorted to. 

In the present case there were no crops on 
the ground forthe judgment-debtor to watch. 
Tt is also not clear that agricultural operations 
were in progreas on the 25th of May. Under 
the circumstances it appears to me that there 
is no presumption in favour ofa wrong-doer 
that che exercised any overt acts of ownership 
sadicating an intention to exclude the deeree- 

è J g 
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holder. On the 25th May 1899, then, the 
possession of the decree-holder shonld ‘be 
presumed to be real possession, within the 
meaning of the Bombay ruling, at least in 
the absence of any evidence tothe contrary. 
The decree-holder had the intention and the 
power to exclude the judgment-debtor, so 
long st least as the offer was present. I am 
unable to see on what principle the con- 
tinnance of possession on the part of the 
judgment-debtor should be assumed in these 
circumstances. The only legitimate inter- 
pretation to put on the facts of the case 
is to hold that there was a subsequent onster 
of the decree-holder after he was put in such 
possession of the field ns the circumstance 
admitted. 

Where possession is dolivered in the 
absence of the judgment-debtor, it seema to 
me thatthe principle laid down by the Full 
Bench in the case of Juggnbundhu Mukerjes 
y- Bam Chunder Bysack (2) should apply: 

In contemplation of law, both parties must 
be considered as being present at the time 
when the delivery is made.” If thia rule 
applies to execution under section 264, it 
equally applies to one under section 263. 
Delivery in such a case ought to be as 
effective as .where the judgment-debtor is 
removed when he refuses to vacate the 
property, seeing that there is no provision for 
compelling his attendance. In my opinion 
the delivery would,- as against him, be com- 
plete and I fail to understand why his gub- 
sequent disturbance of the peace should 
place him in an advantageous position. 

Section 328 of the old Code gives summary 
relief to a decres-holder, when the officer 
charged with execution of the warrant is 
resisted or obstructed by any person. Thia, 
in my opinion, is suggestive of the view that 
delivery is complete when formal possession 
is given without any disturbance on the 
part of the judgment-debtor, otherwise the 


~ Code would alao have expressly provided 


for subsequent disturbances within a certain 
time limit. 

I need not oxpress any opinion on the 
difficult question as to the effect of delivery 
in a wrong form. There are two import- 
ant judgments of the Calcutta High Oonrt 
which deal with this point Lokessur Koer 


(2) 50. 684 (F. B.) 5 O. L, B. 548; 8 Bhomo L. B 
68. 


- Bbz 
BALAKBISHNODU D. NARAYANASAWMY CHETTY, 


v. Purgun Roy (8), Hart Mohan Shaha v. 
Babwrali (4). Neither of these cases was 
cited before the ledrned Judges of the Bom- 
bay High Court. At page 719 of the last 
cited report, Banerjee, J., observes: ‘as the 
judgment-debtor was, and must be taken 
to have been, a party to the proceeding 
_ relating to the taking, of possession, it is 
not open to the judgment-debtor to say that 
the whole proceeding should be taken asa 
nullity, and that the execution-purchaser 
should still be treated as one who has never 
obtained any possession at all.” It seems 
to me that this is an aspect of the case 
which received no consideration from the 
Bombay High Court. 

Apparently the learned’ Bombay Judges 
would compel a decree-holder to resort to 
the provisions of section $28 and the follow- 
ing sections and would not allow a separate 
suit to be brought on the basis of the sym- 
bolical delivery. It is possible to hold that 
decree for possession is not fully executed 
till ‘real possession’ is obtained thereunder, 
and that thesummary remedy provided for 
by the sections above mentioned is all that 
is available for a decree-holder who has 
obtained merely formal possession. Such 
a view never found favour with any High 
Court under the Code of 1882. It seems 
„to me that the Legislature would have made 
this clear at leastin the new Oode, if the 
intention was to overrule a series of Calcutta 
decisions and to prohibit a fresh snit after 
formal delivery of possession. 

Tt further appears to me that if a fresh 
suit is allowed, it is because the execution 
of the decree is completed by such formal 
delivery. I? that be so, it is difficult to 
see why such delivery will not algo operate 
as a break in the continuity’ of the judgment- 
debtor’s adverse posseasion. 

T: have, therefore, come to the conclusion 
that the suit is not barred. by limitation. 


The appeal a and is hades with 
costs. 
Spent dismissal. 


-É won. 
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MADRAS HIGH COURT. 
ORIGINAL Civit Junispicrion Suir No. A oF 
1910. 
October 14, 1912. 
Present:—Mr. Justice Wallis. 
V; BALAKRISHNUDU— Prawy? 


Z versus 
NARAYANASAWMY CHETTY— 
Durespast. 

Tamitation Act (TX of 1908), s. 17, Beh. II, Arts. 06, 
115, 145—Deposit of money—repeya payable at fered 
date— Pr obate and Administration Act (F of 1881). 3. 4 
—Estats vests from time of death of testator. 

Article 145 of the Indian Limitation Aobis not 
applicable to deposits of money. 

Where money was deposited with the defendant 
for the of advances for costs of snit and 
househo hold afngnaea ot the deposttor and the on 
was to be re-peid with interest on the disposal of 
the suit 


Hald, that the transaction might be treated aa 
a loan re- payable at a fixed date, thatit was governed 
probably by Article 66 and if not, by Article 115 of 
the Indian Limitation Act, 


In cases not governed by the Hindu Wills Act, 


“sectian 187 of the Indian Suoceasion Act does not 


apply, and under section 4 of the Probate and Admin- 
istration Act the estate of the deceased in such cases, 
vesta in the oxeoutor on the death of the testator, 
and there is nothing in that Act to prevent the exe- 
outor from suing in respect of the property of the 

estate before Probate ia taken out. Section 17 of the 
Indian Limitation Aos is inapplicable to auch cases, 


Mr. T. Kthiraja Mudaliyar, for the Plain- 
tiff. 

Mr. 0. P. Ramaswamy Ayyer, 
Dafendant. 


for the 


JUDGMENT.—The plaintiff in this case 


“gues as executor of the Will of the deceas- 


ed V. Nagammal to recover with interest 
the sum of Rs. 10,680-9-9 alleged to 
have been deposited by her with her hro- 
ther's son, the defendant, on 15th August 
1900. It is common ground that this sum 
was due by the defendant to Narmmal 
on the date mentioned, but the plaintiff's 
case is that at that time~a suit for 
waste was about to be filed agninst 
Negammal by the reversioner of her minor 
gon’s estate, to which she had succeeded 
more than twenty years previoualy, and 
that, to prevent this sum getting into the 
hands of the Receiver in that suit, it was 
arranged between Nagammal and the 
defendant at the defendant's suggestion 
that Negammal shonld give him 4 receipt 
for the money which conld be used against 
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the Receiver in case of: his seeking to 
recover the above sum from the defendant 
as part of the estate of Nagammal’s son 
and. that the defendant should execute in 
her favour a document stating that though 
she had given a receipt for the money it 
had not really been paid to her, and that 
it had been arranged between them that 
the money should remain on deposit with 

the defendant who should meke her ad- 
vances for costs of litigation and house- 
hold expenses and should ‘pay her the 
amount due with interest at 9 per cent. 
on the disposal of the suit. The counter- 
receipt, embodying these terms (Exhibit 
B) which bears the defendant’s signature 
though filed with the plaint, waa not in 
the terms referred to in the plaint, and the 
defendant who was apparently unaware 
that it was forthcoming pleaded in his 
written statement that he had paid Nagammal 


the amount due on the date in question - 


and thus discharged her debt in full and 
had also a receipt from her of the same 
date. He also denied that he had agreed 
to make any further payment to Nagammal, 
as alleged in the plaint, or that he paid 
her anything after September 1900. This 
case was in during the examination 
of the plaintiff's witnesses, but the only result 
of the cross-examination was to elicit 
further confirmation of their evidence and 
the defendant’s Vakil was well advised in 
the interesta of his client in not put- 
ting him into the box or calling evidence 
and in relying entirely on the defences’ that 
the suit is barred and that the plaintiff is not 
the proper person to sue. 

Ag regards limitation the fcllowing dates 
are material: the deposit was on 15th August 
1900, Nagammal died on 16th January 1904, 
and the appeal of the reversioner against the 
decree of the District Court dismissing this 
suit was itself dismissed by the High Court on 
Ist December 1904 owing to her death while 
the appeal was pending. To save limitation 
the plaintiff in the first place relies on Artiole 
145 which in a suit against a depositary or 
pawnee to recover moveable property deposited 
or pewned allows 30 years from the date 
of the deposit or pawn. There has been 
some difference of opinion in the Calcutta 
High Court as.to whether this article 
applies to deposits of money, and the plaintiff 
relies on the decision of Maclean, O. J., and 
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Stevens, J.; from which Hill, J., dissented 
in Admentstrator-General: of Bengal v. Kristo 
Kamini Dassee (1), and on the more recent 
decision of Mookerjee and Holmwood, JJ., 
in Lala Gobind Prasad v. Ohatrman of Patna 
Municipality (2), while the defendant relies 
on certain observations in the judgment of 
Wilson and O’Kinealy, JJ., in Isher Ohunder 
Bhaduri v. Jibun Kumari Bibi (8), and on 
the dissenting judgment of Hill, J., already 
referred to. This article was first enacted 
in the Limitation Act of 1871 and the proper 
course, in my opinion, is in the first place to 
see what it meant in that Act, because at any 
rate unless there is some strong reason to 
the contrary it must be read in the same 
sense in the subsequent Act in which it is re- 
enacted: Portsmouth Corporation v. Simsth (4). 
We should perhaps go further back as the 
language of Article 145 is taken from section 
1 (15) of the Actof 1859. The only other 
article in the Act of 1871 in which deposit 
is mentioned is Article 138 “to recover 
moveable property conveyed in trust, 
deposited or pawned, and afterwards bought 
from the trustee, depositary or pawnee in 
good faith and for value” which again is 
founded on section 5 of the Act of 1859. 
As to these Articles 183 and 145 the learned 
Judges :bserve in Ishur Ohunder Bhaduri v. 
Jibun Kumari Bibi (8), that “ i -r clear 
from the context that the deposit meant is a 
deposit of goods to be returned in specie, 
and that is in accordance with the old use of 
‘ deposition ` (obviously a misprint for de-* 
positum) with which all lawyers are familiar.” 
I would venture to go even further and to 
say that when as in the Acte of 1859 and 
1871 there is nothing to suggest the use 
of the word “deposit” in.any other sense, it 
must be taken to mean the sort of beilment 
known to lawyers under that name in the ~ 
Roman Law of Bailments which was 
accepted by Bracton and afterwards by Lord 
Holtin Ooggs v. Bernard (5) as fit to be en- 
forced in England. This depontumis a bailment 


2) 60. L. J. 585. 

8) 16 0. 25. 

4) (1885) 10 A. O. 964 at p. 871; 64 L. J. Q B 
473; 63 L. T. 804, 40 J. P. 676. 

(6) (1708) 1 Bm, L. O, 173; 2 Lå. Ra; 
26, Com. 18% 3 Balk. 785 8 Balk. 11; 
Byam. 168; 92 Eng. Rep. 107. 


i 81 0. 51% SO. W. N. 500 


. DOG; 1 Balk. 
olt. 1% @ Ld. 


854. 
BALAKRISHNUGDU oO. HARAYARASAWMY CHETTY. 


of a specific thing to be kept for the bailor 
and returned when wanted, as opposed to 
commodatum where a specific thing as 8 
horse or a watch is lent to the bailee to be 
used by him and then returned ;and both 
are contrasted with mufuum where corn, wine 
or money or other things are given to be 
used and other things of the same nature 
and quality nre to be returned instead. In 
my opinion there is no ,ground for hold- 
ing that in the Acts of 1859 and 1871 
the word deposit in the sections and Articles 
already referred to included so-called 
deposits ‘of ‘money or other thinga which 
were not intended to be kept but to be used, 
and there is nothing in the Acts of 1877 
and 1903 to show that any different con- 
struction should now be put on Articles 183 
and 145. 

The framers of theso Acts were lawyers 
and must be taken to have used the term 
deposit in the ordinary legal sense. This 
conclusion is not, I think, in any way affected 
by the fact that in 1877 the Legislature 
introduced a new Article 60 which speaks 
of “money deposited under an agreement 
that it shall bo payable on demand” thus 
using the word deposit not in its legal but 
in its popular sense. On the contrary an 
examination of what happened strongly sup- 
ports the same view. No express reason 
was assigned for the amendment, and doubt 
‘has been expreased in some cases as to the 
meaning of the Lagislature and the reasons 
for the change, but it seems to me that those 
reasons are not very far to seek. 

In English Law and under the Aot of 
1859 time began to run in the case of loans 
payable on demand from the date of the 
loan. In the Act of 1871 the Legislature 
altered this‘and under Article 58, “for money 
lent under an agreement that it shall be 
payable on demand”, made time ran from 
the date of deniand. In 1877 the Legislature 
changed its mind and decided to go 
back to the old rule, and by Article 59 made 
time run, not from the date of demand, but 
from the date of ihe loan. They, however, 
retained the date of demand as the starting 
point by a now Article 60 with regard toa 
particular class of loans re-payable on demand 
described in the new Article as “money 
deposited under an agreement, but it shall 
be re-payable on demand.” It was then 
settled law that what are commonly known 
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P e 
as deposita with banks and other bodies 
doing similar business, whether carrying 
interest or not and whether fixed or re-pay- 
able on demand, are really loans and it 
would appear that the framers of the Act of 
1877 who, of course, were aware of this con- 
sidered very reasonably, it I may venture to 
say ro, that in the case of such deposits 
re-payable on demand, seeing that re-payment 
is not contemplated until expressly demanded, 
the date of demand is a more auitable 
starting point than the date of the loan; and 
that they accordingly inserted the new, 
Article to effect this. This view appears to 
me to be in accordance with the decision in 
Ishur Ohunder Bhaduri vy. Jibun Kumari Bibi 
(3) and Perundevitayar Ammal v. Nammalvar 
Chetti (6) 

It seems to me fairly clear that the Legis” 
lature in 1877 treated depoxits of money 
re-payable on demand as a special class of 
loans which ought to have a special starting 
point. Accordingly instead of one Article 
dealing with loans payable on demand 
(Article 58 in the Act of 1871) they provided 
two Articles 59 and 60 with different starting 
points. There is nothing to suggest that 
they thought deposits of money were covered 
by Article 145. On the contrary if they had 
done so, they would scarcely have considered 
it necessary to provide a new Article. The 
necessity was that. otherwise Article 59 
would have been held applicable to such 
deposits. 

For these reasons I have coms to the con- 
clusion that Article 145 is not applicable to 
deposits of money and does not help the 
plaintiff. It has not been argued before me 
that the deposit should be regarded as one 
re-peyable on demand within the meaning 
of Article 60 or that the suit may be treated 
as against an agent for an account or asa 
suit against a trustee covered by section 10. 
There are serious difficulties in the way of 
all these contentions, but I do not discuss 
them ag the points have not been argned 
and the suit fails on. another ground than 
limitation. Treating the transaction asa 
loan re-payable at a fixed date it is governed 
probably by Article 66 and if not, by Article 
115, and I can see no sufficient reason for 
having recourse to Article 120. It is, 
however, contended that even if the period 


- (6) 18 M. 800; 5 AL L. J. 20 
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is three yearg the suit is not barred by virtue 
of section 17 because the estate of the 
deceased was unrepresented from her. denth 
in January 1904.until Probate of her Will 


was taken ont by the plaintiff in 1910. The. 


Will is not governed by the Hindu Wills Act 
and section 187 of the Indian Succession Act 
is, therefore, not applicable. Under section 
4of the Probate and Administration Act 
the estate of the deceased vested in the plain- 
tiff as her executor on her death in January 
1904 and there is nothing in that Act to 
provent him suing the defendant at once. 
No doubt if he had omitted to take ont 
Probate he could not have obtained a decree 
without producing a succession certificate, 
but there is nothing in that Ast to prevent 
‘his instituting the suit and afterwards 
obtaining the certificate before decree. In 
my opinion the plaintiff was capable of 
instituting the suit within the . meaning of 
section 17 from the death of the ‘ testatrix 
and that section does not help the plaintiff. 

| I have also come to the conclusien on the 
third issue that the plaintiff ia not entitled 
to maintain the present suit, becauso ~ the 
money sued for belonged to her husband 
and his aon after him and, when she sucosed- 
ed as heir to her son, sho only took a 
woman's estate for life and on her death 
the property passed to the heirs of her son 
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the curious contention that as his property 
hai been acquired’ with the aid of this 
nucleus she had succeeded to it as her 
absolute property, She also pleaded, pur- 
suant to the secret arrangement made: with 
the defendant, that she-had received pay- 
ment from Him and given him a receipt, 
but she did not deny that the money in 
question had been deposited by her husband 
with tke defendant’s “father. Lastly the 
conduct of the present plaintiff as-executor 
and legates under the Will ofthe deceased 
in not proving the Will and suing the 
defendant from the date of the death of 
the deceased in 1904 until late in 1910, 
though admittely he was aware of all the 
facts, can scarcely be explained except upon the 
supposition that he well knew that the 
deceased had no powers of bequest over 
the money in the hands of the defendant, 
and that the persons who hecame entitled 
on her death were her son’s reversioners. 
On this ground the suit fails. 

There only remains the question of costa. 
In view of the defence set up and persisted 
in until the close of the plaintf’sa case that 
the defendant had’ xe-paid the money to the 
deceased, I direct that each party do bear hia 
own costs. 

Iui dismissed. 


aslast male owner and they were the proper | 


persons to sue for it. The Will of the 
deceased recites that the properly was the 
self-acquisition of her husband and that she 
had sucoeeded as her son’s heir though she 
- sabsequently purports to dispose of this 
money in the hands of the defendant. The 
whole object of the transaction evidenced 


NAGPUR JUDIOLAL COMMISSIONER'S 
OOURT. 


_ Ssconp Orv APPEAL No. 627 or 1912. 
October 20, 1913. 


by Exhibit B was to prevent the Receiver in  Prsont:—-Mr. Mittra, Off. AT. Oh and 


the suit against her for waste from receiving 
the money in the défendant’s hands as part 
of the estate of her deceased son. The 
reversioner’s Suit No. 46 of 1901 in the 
District Court of Chingleput alleged that 


the property to which she had succeeded on” 


her son’s death included Rs. 40,000 in 
deposit with the defendant’s father of 
which at the date of suit Re. 15,000 
remained in the hands of the defendant. 
In her written statement the doceased 
made the averment, which has not been 
proved in this caso, that her relations had 
advanced Rs.- 2,000 to her husband to 
enable hjm to start ‘business end raised 


Mr. Pridesux, Offg. A. J 
Wie ic Diese ise 
Erus 
BUDHRAM AND OTHERI—PLAINTIFY3— 
RESPONDENTS. 

Oeniral Provinces Land Revsaus Act (IYOT of 1881) 
as amsaded by Acte of 1889 and 1898, « 63-4 —Carti. 
ficats of protected status-—Joint Hinds family—Moembers 
entitled to benafit—Joimt family property—Priority of 
contract with lessor 6 as regards rights inter 
so of leesess—Abssnce of right of partition doos 
not affect enjoyment of joint propsrty—Liabilines of 
thekadar enforceable against all entuled to banafita—- 
Property purchased from income af joint prop erty— 
Joint property. 

Land, held on .lease, even of a Pasta ion tenure, 
is all the same property, such as law recognises, . 
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The mere fact of the cartificate of protected status awar” was held on lease by Agarsing fora 


under seotion 65-A of the amended Central Provinces 
, Land Bevenns Act, 1881, being issued in thename of a 
partioular individual is not conclusive of ths question 
whether it enures for ths benefit of the family which 
he then represented bəfore the Settlement OfMoer 
or for his own personal benefit. 

Where the protection is earned by reason of the 
posssesion of another member of the family, and the 
family funds have been utilisad for the improvement 


of ths land the family baing joint, the protection - 


would enure for the benefit of the family and the pro- 
perty would be the joint property of all the members. 
The question of the priority of contract between 
the samiadar and the several members of the family 
does not affect their rgbt as against each other. 
The amanding Act of 1893 doss not affsct the 
vested rights of persons. 
g Proparty which is joint property and enjoyed as 
such, docs not cease to be joint property merely be- 
ouse s subsequent Btatute doss not recognise a 
partition. 


The absense of a right to partition dow not 
prevent prop3rty which hasb3en heldani treated as 
joint property from belng joint property so far as ita 
enjoyment is concerned. 

t is not only the parson in whose name the osrti- 
floate of protected status is iesned. butaleo, every other 
person entitled to the benefits of e protected thekadar, 


that is bound to parform the duties prescribed by ` 
thskadar. 


the law for such a 

Property parchawsed by tha savings or anticipations 
of the ieee derived from the thskadarı property 
of the family, although in the name of one of the 
members of the family, would be joint family property. 


Appeal against the decrss of the 
Divisionsl Judge, Obhattisgarh Division, 
dated the 6th August 1912, reversing that of 
the Subordinate Judge, Raipur, dated the 28th 
March 1912. 

A Rao Bahadur V. R. Pandit and Mr. S. R. 

Pandit, for the Appellant. 

Mr. F. W. Dillon, for the Respondents. 

JUDGMENT.—The following genealogical 
trea will show the relationship between the 


parties:— 





AMARSING, 
~ 
| 
Yagwa, 
(defendant.) 
saa Kollha Nanku 
(PLE. No.1} (Pi. No.2) (PIF. No.3.) 


In the plaint it was stated that the parties 
separated about twenty-five years ago, that 
is about the year 1884. This position has 
Leen now abandoned and we must proceed 
to state the facts admitted before us. The 
village of Parsathi in the seméndari of Finge- 


o 


number of years. On his death the lease 
was in the nams of Sakru and the samindar’s 
register showr his name aa the thekadar from 
1881 to 1889. In 1890 the names of both 
Sakhrn and Pathari are entered as lessees. 
Sakhru according to Mohanlal, the samindar's . 
Dewan (D. W. No.1), died twenty years 
ago, that isin 1890. In 1891 a certificate 
of protected status was isaued in the name 
of Pathari (Exhibit P-4). The conditions 
mentioned in the certificate are an exact 
translation of the samindary Waitb-ul-ars of 
the then current Settlement of the Raipur Dis- 
trict. The leases prior to 1891 were tempo- 
rary leases. Whether they were for any fixed 
term or annual leases cannot be ascertained. 
It is admitted that the family was joint in’ 
meaa, residence and estate in 1891. Separa- 
tion in meas and residence has taken place 
quite recently and there has been no parti- 
tion of any property yet. That the parties 
enjoyed the profits of the thekadari village 
jointly in 1891 and probably in susbequent 
years is not disputed, but it is not clear up 
to what date this state of things continued. 
In 1905 a village called Ohipridih was par- 
chased in the name of plaintiff No. 1 alone. 
It is, however, admitted that Pathari and | 
his three sons are owners of this village. 
The present suit is for a declaration that the 
defendant has no share in the village recently 
purchased. The parties are now agreed that 
Ohipridih was acquired from the savings or 
anticipations of the income derived from the 
thekadari village of Paraathi. It is conceded 
that if the ordinary Hindu Law applies, the 
plaintiffs’ suit is bound to fail.. But the 
contention on behalf of the plaintiffs is that 
the certificate of protected status” created: a 
newright personal to Pathari alone, ahd that 
Sakhrn’s son has, in the eye of the law, 
ceased to have any interest in the profits 
of Parsathi, evenif he was maintained out 
of them. 


The Land Revenue Act, 1881, as origin- 
ally passed, contained no provision for the 
protection of thekadars. Act XVI of 1889 
introduced section 65-A which was in the 
following terms:— 


“The Settlement Officer may inquire into 
the claim of any person holding from a pro- 
prietor a village or part of a village as 
thekadar, gaoniia or farmar, and may, with 
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the previogs sanction of the Chief Oom- 
missioner, provide in the terma of Settlement 
for the protection of such thekadar, gaoniia 


or farmer against arbitrary enhancement or < 


ejectment: 

“ Provided that the protection of a the- 
kadar, gaonixu or farmer shall not be provided 
for under this section unless he or those from 
whom he has inherited was or were in pos- 
seasion of the village at the last Settlement 
of the local area in which the village is 
situate, or unless it is proved to the satisfac- 
tion of the Settlement Officer that he or 
those from whom he has inherited has or have 
‘established the village or substantially im- 
proved itat his or their own cost.” : 

This was all the legislative provision on 
the subject. Apparently in anticipation of 
contemplated legislation on the subject the 
policy of the Government was introduced 
into the Waytb-ul-arzs as conditions of the 
tenure. We note, however, that neither the 
certificate nor the semindari Wajtb-ul-ars 
governing the case, contains any provision 
regarding the impartibility ofthe tenure or 
its devolution by the law of primogeniture. 
-It isdeclared to be heritable but not trans- 
ferable by sale, gift or mortgage. In 1895 
Stevens, J. O., in the case of Shamsuddin 
Ahmad Khan v. Shaikh Amir Alee (1) held 
that the rights of a gaoniia with protected 
status are liable to sale in execution ofa 
decree. This case, though not cited before 
us, has an important bearing on the question 
whether a mere personal privilege or a right 
was created by the Amending Act of 1889. 
The defect in the law has now been remedied 
by the Amending Act (Act XII of 1898), 
which prohibits sale in execution of a decree. 

In our opinion, the right mode of dealing 
with the case isto start with an examina- 
tion of the rights of the parties as they 
stood before the Act of 1898, and then to 
consider what changes, if any, relevant to 
“the case have been introduced by the present 
Statute law on the subject. The learned 
Counsel for the respondents has inyited us to 
expreaganopinionon points not strictly arising 
in the case. We note that Pathari is still alive 
and no question as to the future devolution 
of the tenure can yet arise for decision. We 
propose to confine_ our judgment to only 
such points as call for a decision in this case. 


(1) 90. PL. B 184 
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There can be no doubt that the property, 


_ such as it was, was joint family property in 


1891. It is true the lease was of a-precari- 
ous tenure liable to be determined by a notice 
to quit or if it wasa lease for a term of 
years, on the expiration of the term. All 
the same it was property, such as the law 
recognises. In 1891 the profits were enjoyed 
by the family in the same way as they would 
be doing in the case of any other property. 
It was the defendant’s father who was 
registered as the lessee for the previous 
eight years. Pathari earned his protection 
by reason of Sakhru’s previous possession, 
and unless there is something in the Statute, 
which clearly makes it the exclusive property 
of Pathari, it is dificult to see why Sakhru’s 
son will not haye a share in it. 

It 18 argued that section 65-A as it stood 
in 1891 contemplates a thekadar, and not more 
than one, as the possible recipient of the 
benefits of the section. We are unable to 
agree with this contention. The General 
Olanses Act (I of 1868) lays down that 
words in the singular shall include the 
plural. We must not allow our judgment 
to be obscured by the policy of later legisla- 
tion. Tf two persons haye equally earned 
the protection given by the Statute, by 
reason of their having jointly improved a 
village with the aid of joint funds, bow is 
the Settlement_Officer to select one to the 
exolusion of the other when there is nothing 
to show that the one resigns his claim in 
favour of the other? If the protection 
contemplated by the Act of 1889 was meant 
to be limited to one person only, the Statute 
would have laid down some principle on 


which the Settlement Officer is to judge 
between conflicting claims. We can find 
nothing in the Settlement Code by which 


the discretion (if the Settlement Officer has a 
discretion in the matter) isto be exercised 
in favour of one person rather than in 
favour of the other. Mr. Dyer, the present 
Settlement Officer of Nagpur, has kindly 
furnished ua with e note which shows that 
at least in two cases Sir Reginald Oraddock, 
in his Settlement of the Nagpur District in 
1894, recognised the claims of more than 
one person as entitled to protection, These 
wore in the villages of Waregaon (Nagpur 
Tahsil) and Thokhabardi (Umrer Tahsil). 
This conclusively showa that our interpreta- 
tion of section 65-A as it stood in 1891 is in 
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accordance with the view then entertained 
by those who were called upon to give effect 
to that section. We have, therefore, come 
to the conclusion that the mere fact of the 
certificate being issued in the name of 
Pathari is not conclusive of the question 
whether it enurea for the benefit af the 
family which- he then represented before 
the Settlement Officer or for his own personal 
benefit. In our opinion the answer depends 
on whether the claims of Pathari or the 
claims of the family were recognised by the 
Settlement Officer, and looking to the 
history of the village there can be but one 
answer. 


The learned Oounsel for the respondents 
has argued thata lease creates a personal 
contract and that the members of a Hindu 

‘joint family can claim no interest in leass- 
hold property when the lease is in the name 
' of one member alone, and in support of this 
he cites the case of Anant Ham v. Takatsng 
(2). Where a lease is given to and accepted 
by a person in a representative character, 
-ib is not open to the lessor to deny the title 
of the other members of a joint Hindu 
family. The case cited was one in which the 
contest arose between the lessor’s representa- 
tives and the lessees. In such a case there 
is ordinarily no presumption óf a privity of 
contract between the leasor and the members 
of the joint family other than the lessee. 
In this case were concerned with the rights 
of the members of the family inter s and 
not their rights against the leasor. Subbayyd 
v. Ohellamma (3), which deals with 8 case 
of waste land taken up by a person from the 
Tahsildar, lays down that “the true test is 
whether it was brought under cultivation 
by family or self-acquired funds and, the 
onus provaidi lies upon those who allege 
the latter.” 
‘for the improvement of the village, then as 
between the members of the family of the 
lessees, it waa joint property. In the present 
case it is not necessary to say what rights 
these members have as against the lessor. 
We hold that even if there is no privity of 
contract between the defendant and the samin- 
‘dar, it ia not open to the plaintiffs to rely 
on that circumstance as in any way affecting 
the defendant’s rights. 


s 40. P. L. B. 57. 
B) 0 ML 477. 
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In our opinion the effect of the order of 
the Settlement Officer was to curtail the 
rights of the samindar of Fingeswar in the 
matter of ejectment and enhancement of 
rent. The fact that the certificate was 
issued in the name of Pathari alone does not 
affect the right of the defendant as against 
Pathari. f - 

In this case there was no relinguishment 
by the defendant or on his behalf of tho 
then existing rights under the leare. Ib 
does not appear that the lease had come 
toan end in 1891. Thero was a “reason- 


_.able expectation that the lease will be 


renewed” within the meaning of the decision 
of Warrington, J., in Bevan v. Webb- (4). 
Under these circumstances section 90 of the 
Indian Trusta Act would apply, just as if 
Pathari got a renewal of the lease in his 
own name from the samindar. Section 90 
says that where a co-owner by availing 
himself of his position as such, gring an 
advantage in derogation of the rights of 
the other persons interested in the property, 
or where any such owner, as representing 
all persons interested in such property, 
gains an advantage, he must hold, for the’ 
benefit of all persons so interested, the 
advantage so gained. In other words as 
between the members of the family, Pathari 
would be a trustee for Sakhru’s son, and 
cannot deny the latter’s title, even Honth 
the legal title is solely vested in Pathari. 
In our opinion the decision of Stevens, 
J. C., suggests that the right recognised by 
the Settlement Officer is not merely a per- 
sonal privilege. 

Now up to 1898 there was nothing in 
the law-to prevent a partition between 
Pathari and Sakhru of this village. If such 
a partition had taken place before 1898, it 
would have been valid, for the Act of 1898 
only prohibits future partition, “saye in go 
far as any arrangementa are in force at the 
time of the declaration.’ In our opinion this 
Act also clearly recognises the possibility 
of a thekadart village being held under an 
arrangement in the nature of a partition 
atthe time of the declaration and also the 
poasibility of there being more than one 
person whose claim has to be inquired into 
and recognised if the statutory conditions are 
fulfilled. 


(4) (1905) 2 Oh. 620; 74 L. J. Ch. 300; 93 L. T. 208, 
58 W. B. 651. . 


` 


Vol. XXIV] 

FAGWA ©. BUDHRAWM, - 
The maif argument for the plaintiffs is 
that whatever rights the defendant had 
in the ‘property were taken away by the 
Amending Act of 1898, for it is contended 
that there can be no joint property without 
a right to partition. We confess our 
inability to appreciate this argument. If 
the defendant had an interest in the village, 
there is absolately nothing in the Act of 
1898 to suggest that his vested interest was 
intended by the Legislature to be taken 
away from him. Property which is joint 
property’ and enjoyed, as such, does not 
cease to bə joint property merely because 
a subsequent Statnte does not recognise a 
partition. It is possible to argue that the 
whole of the incidente described by the Act 
of 1893 apply only to a declaration of pro- 
tection made,ander the Act of 1898, bat we 
have assumed for the purposes of argument 
in favourof the plaintiffa that these would 
also apply to protected status declared under 
the Act of 1889. Now section 138-B of 
the Land Revenue-Act prohibits a perfect 
partition in the Sambalpur District and the 
Wajth-ul-arr of Mr. Nethersole’s Settlement 
says that “no co-sharer in a gaonttahi village 
or a muafi village can claim to have hig 
share partijioned and separated. A ryvé of 
a village in which sharers have madea 
private partition among themselves, can 
always - claim to pay his revenue direct to 
the lambgrdar gacntia instead of to the co- 
sharer.” ‘It cannot be seriously argued that 
these restrictions on the right to partition 
have taken away from co-sharers in Sambal- 
pur khalsa villages all rights of property and 
conferred them on the lumbarlar gaontta, 
The case of Narayan Jagannath v. Vasudeo 
Vishnu (5), cited by the appellant’s learned 
Oounsel, gives an instance of impertible 
joint property—searanjame—the impartibility 
being 8 condition imposed by the grantor, 

that is, the Government, i 


The respondenta “have cited three cases 
in support of their argument that where 
there is’ no right to partition, there can be 
no joint property. The first case is the 
well-known dase of Sartaj Kwari v. Deoraj 
Kuari (6) where their Lordships of the 
Privy Council laid down that the son’s right 
by birth in ancestral property under the 

15 B. 247. 


8 


10 Ae 373 (P.0.); 15 L 4.5, 5 Sar. P. O. J. 
Ind, Jur, 213. i 
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Mitakshara ig so connected with the right 
to obtain a partition of the estate, that it 
does not exist in impaertible estates. It 
was: held thata son cannot question his 
father’s alienation of an impartible estate. 
But this does not show that the absence 
of a right to partition prevents property 
which has been held and treated as joint 
property from being joint property so far 
as its enjoyment is concerned. The next 
case cited is to the same effect [Sri Raja Ruo 
Venkata Surya Mahipati Ram Krishna Rao 
Bahadur v. The Court of Wards (7)]. Here 
again the question was whether an adopt- 
ed son acquired an interest by adoption in 
ancestral impartible estate so as to entitle 
him to question his ‘father’s alienation by 
Will. The third case cited, Lekhraj Kunwar 
v. Harpal Singh (8), seems to support 
Mr. Mayne’s view as stated in paragraph 
279 of hig Text-book on Hindu Law (7th 
edition):—““Liability to partition is one of 
the commonest incidents of joint property, 
but it must not be supposed that joint 
property and partible property are mutu- 
ally convertible terms. Ifit were ‘so, an 
impartible samtadari could never. be: joint 
property. The reverse, however, is the 
case. The mode of its enjoyment neces- 
sarily cuts down to a very small point the 
rights of the other members of the family 
with respect to it. . . . It has been 
repeatedly held by the Privy Council that 
the order of succession to a samindart de- 
pended upon whether ‘though impartiblo, 
it waa part of the common family pro- 
perty, or. was the separate or self- 
acquired property of the holder.” Mr. 
Mayne cites amongst other cases the well- 
known case of Katama Natchiar v. The Raja of 
Shivagunga (9). The latest case referred to 
above [Lekhraj Kunwar v. Harpal Sing (8) ] 
is an instance where the widow was excluded 
by a distant male relation. ~ ~ 
There is an argument advanced by the 
learned Divisional Judge which remains to 
be noticed. He assumes that the liabilities 
‘of a thekadar can only be enforced against 


the person in whose namo the certificate 
(7) 22 M. 883; 28 L A. 83; 8 O. W. N. 415 (P. O.); 0 
M. L. J. Bupt. 1. 


L. J, 40 16 0. W. R. 217, 
72, 14 Bom. L R. 83 


|] 
(9) B M. T. A, 53% 2 W. R. O. R. P. O. 84 1 uth, 
. J. 520; 2 Sar. P, O. J. 25 19 B. B, 848. 77 T 
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is granted. From this he argues that “the 
Legislature must have intended that these 
duties and liabilities connoted some rights 
and privileges.” This, in our opinion, is 
“begging the question. The section lays 
down the duties of a protected thekadar, 
independently of the fact whether the certi- 
ficate isin his name or not. If the defen- 
dant is entitled to the benefits of a pro- 
tected thekadar, he is equally bound to per- 
form the duties prescribed by the law for 
such a thekadar. 

We have come to the conclusion that the 
plaintiffs and defendant are’ joint owners 
of the i#hekadam village and the village 
purchased out of its income is joint family 
property. The decree of the lower Appel- 
late Court ia reversed and the plaintiffs’ suit 
is dismissed with costs in all the Courts. 
The fees for legal practitionera should be 
calculated in the decree of the lower Appel- 
late Court. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Sacomp Orv Arrea No. 2541 or 1910, 
April 27, 1914. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
PITAMBAR MAHAPATRA—P.armtir¥— 


APPELLANT 
- COTrsus 


BHAGABAT LAL, ON WIS DHATH BIS HEIRS 


AND LAGAL RBPRESENTATIVAS, BHATRAB PAL 
AND OTHNES—DeFENDANTS— RESPONDENTS. 
Bengal Tenancy Aot (FIII of 1885), Sch. UY, Art. 9 

—Ouster by landlord—Forcible posssssion. 

Article 8, Schedule IM, Bengal Tenancy Act, applies 
even where the landlord, purchasing at a rent sale in 
the name of a former tenant, takes forcible possos- 


sion of the hol _ Without delivery of possession 
through the Civil Court, and thus ousts the pre- 
sont tenant, 


There oan be no distinction in principle between 
the case where the landlord purchases in his 
name or in the name of a new tenant. 

Amenuddin Munshi v. Ulfutunniee Bibi, 8 Ind. Oas. 
315 9 G. L. J. 181, 18 O. W. N. 108, referred to, 

Appeal from the decree of the Sub-Judge, 
First Court, Midnapur, dated 25th April 1910, 
reversing that of the Munsif at Danton, 
dated 18th April 1909. 
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Babus Baidyanath Dutt and Mohini Nath 
Bose, for the Appellant. 

Babus Mohendra Nath Roy and Mohini 
Mohan Chatterjee, for the Respondents. 

JUDGMENT. 

Fuercuse, J.—This is an appeal from s 
judgment of the learned Subordinate Judge, 
First Court of Midnapore, dated the 25th 
April 1910, reversing the decision of the 
Munsif. Only one point arises in this appeal 
onthe judgmenta of the lower Courts and 
that is whether the present suit ia barred by 
limitation, and that depends npon a con- 
sideration of the question whether or not 
the present suit comes within Article 8, 
Schedule HI of the Bengal Tenancy Act. 
Article 8 of Schedule HI is, in these 
words: To recover possession of Jand claimed 
by the plaintiff as a ratyat or an under- 
rayat the period of limitation is two years 
from the date of disposseasion. It is not 


denied in this case that the defendant No-1 . 


ia the landlord and the present plaintiff 
claims to be a ratyat. Itis said that that. 
Article does not apply because the plaintiff 
obtained possession of the holding in certain 
execution proceedings undera decree in a 


‚guit for rent which was brought by the 


defendant No. 1 against the defendant No. 2, 
who was the former tenant of the property 
and who afterwards sold the property to 
the defendant No.1. The cases that have 
been cited to us are not at all easy to 
reconcile. In the case of Aminuddin Munshi v. 
Ulfutunntesa Bibi (1), it was held that when 
a third party acting in collusion with the 
landlord purchases a holding in execution 
of arent decree the suit is governed by 
Article 8. If that be so, there can be no 
distinction in principle between the case 
when the landlord purchases in his own 
name or in the name of a new tenant, 
Moreover in this case the plaintiff alleges 
that. he was ousted by the landlord forcibly 
taking possession and cutting the crops, and 
not by delivery of possession to the defend- 
ant by the Civil Oourt. In these oir- 
cumstances the plaintiff waa clearly- ousted 
by the defendant who was his landlord and 
the Article 3 applies. 

In a very recentcase[ Kamal Dhari Thakurv. 
Rameshwar Singh (2)] the decision in the case 
of Aminuddin Munshi v. Ulfutwansssa Bibi (1) 

2 8 Ind. Oss. 316; 9 O. L. J. 181, 18 0. W. N. 106. 

2) 19 Ind. Cas. 545; 17 0. W. N. 817. ° 


Vol. XXIV] 


LALIBAI V. VALIRAM GHAMSHAMDAR, 


* e 
was dissented from. It is not necessary for us 
to consider whether, i in our opinion, we agree 


with those views as the evidence as tothe _. 


` ouster shows that the defendant dispoaseased 

the plaintiff as landlord. 

I, therefore, think that the learned Judge 
in the lower Appellate Courtarrived at a 
correct conclusion: 

The present appeal must fail and be dis- 
missed with costa. 

Riowanpsos, J.—I agres. 5 

Appeal desmissod. 


x 


SIND JUDICIAL COMMISSIONER’S < 
COURT. 
Frest Cryin Appaat No. 43 or 1911. 
November 14, 1918. i 
Prasenit:—Mr. Hayward, J. i and 


Deores in acoordance with atward—Tex swhather 
declaratory or ewecuiory. 

In a partition sult between plaintiff and her sons 
referred to arbitration, the award declared that the 
plaintiff should get a monthly allowance to be paid 
ont of the rents of two ed houses, that these 
a fied be managed by the sons, and in case 

of tusnfficiency of the rent the sons should pay from 
‘thetr own property. The allowance was not paid 
and the plaintiff applied for execution of the decree ` 

in accordance with the award: 


Hold, that the decree was merely declaratory and - 


could not be executed. 


y 
properly so called, but also those 
which, in effect, croate new rights and obligations 
but, in every case, the work of the Oourtis executed 
on proncuncembnt of tho decree, no order is issued 
which the Court contemplates enforcing by execution. 
In an exeoutory decree there ia a definite order to 
a definite person to do or refrain from doing a definite 
thing, either forthwith, arata given fature date, 
or on the happening of a certain event, 

oonsirumg decrees upon awards the teat is whe- 
ther the sward merely d or creates a right, or 
contains a dafinite order such that the Oonrt oan en- 
force in execution. - 


Appeal against the order of the First 
Class, Sub-Judge, Hyderabad. 
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Mr. Hirdaram Mewaram, for the Appel- 
lant. 

Mr. Dipchand T. Ojha, for the Respondent 
No. 1. 

JUDGMENT.—The parties to this suit 
are the widow and two sons of Ghansham- 
das, deceased. After the death of Ghan- 
shamdas dispntes arose between them as to 
the partition of his estate, and the question 
what provision should be made for the 
‘present appellant, Lalibai, was (inter alsa) 
referred to the arbitration of two persons. 
The award declares that Lalibai should get 
a monthly allowance of Rs. 12, and Pouch- 
bei, daughter of Ghanshamdas, an allowance 
of Rs. 5 to be paid ont of the rents of two 
specified: houses; that these houses were to 
be managed by Valiram and Jhamandas, 
the two sons, each for 12 months at a time, 
and they were to account to each other for 
any difference; that the cost of repairs was 
to be paid from the realisation; that if any 
house remained unoccnpied, and the rent 
was not sufficient for the maintenance of the 
two women, the sons were to pay from their 
own property; that so long asa the women 
were alive they were to have no power 
to dispose of the -honses or to mortgage 
them. i 

Lalihai, not being ablé to obtain regular 
payment of her monthly allowance, applied 
to the Court for execution, asking that her 
two sons should be ordered to pey to her 
the sum of Rs. 264, the arrears of main- 
tenance for 22 months, and that, in case 
of default, one of the honses should be 
sold. The lower Oourt refused the applica- 
tion holding that the decree was not exe- 
cutory; and against this order Lalibai 
appeals. 


Now, decrees are, for the present pur- 
poses, divided into two classes, those which 
are designed to be enforced or carried into 
effect by process of “execution, and those 
which are not. . These two classes are, by 


-æ loose convention, contrasted as executory 


and declaratory. But the expression “de- 
olaratory” covers not only declaratory 
decrees properly .so called, but also those 
which, in effect, create new rights and obli- 
gations, e.g., those which embody a family 
arrangement or an agreement between 
tenants-in-common, or joint tenants, as to 
the enjoyment of property; but, in every 
case, the work of the Court is executed on 
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pronouncement of the decree, no order is 
issued which the Court contemplates enforo- 
ing by oexdoution. In an executory decree 
there isa definite order toa definite person 
to do or refrain from doing a definite 
thing. The order may be one that is to be 
carried into effect either forthwith, or ata 
given future date, or it may be conditioned 
on the happening of a certain event, but, in 
every case, there is a definite order which 
the judgment-creditor can take to the exe- 
cution department and call on the admi- 
nistrative officers to enforce by execution. 
When decress are drawn up by officers of 
the Oonrt there is rarely any difficnlty in 
deciding to which category a particular 
decree shonid be assigned. But such 
difficulty does frequently arise when the 
Court is called on to deal with awards 
which under the provisions of the Civil Pro- 
cedure Code are enforceable as” decrees. 
The test to be applied in each case is— 
does the award merely declare or create a 
right, or does it contain a definite order 
auch that the Court can enforce in execntionP 
In the present case appellant can point to 
nothing in the award, which can be fairly 
construed asan abeolutd and definite order 
to the sons or either of them to pay the 
sum demanded, nor is there any power given 
to bring the property to sale. She 
is, in effect, asking the Court to ascertain 
what her rights are under the award and 
40 pass an appropriate order for their en- 
forcement. 

We are of opinion that the lower Oomurt’s 
view of the decree was correct. We dismiss 
this appeal with costa. 
i i Appeal dismissed. 


_ first of these ordera, 


e 
OALCUTTA HIGH COURT. 
Secon Cin Arrear No. 206 or 1918. 
May 6, 1914. 
Preseni:—Mr. Justico Mookerjoe and 
Mr. Justice Beachcroft. 
-SAHEBJADA FARIDUN SHIKO 
ON BEHALF OF MISOR, JAHAN ARRAH 
BEGU M—Paritionea—APPsLLaNt 


DOTBUS 
FAKIR MUHAMMAD AND oTHERS—OPposITR 
PARTY— RMAPONDENTS. 

Civil Procedure Code (Act F of 1008), O. XL, rr. 1, 
4 O. XLDI, r. 1, of. (s)—Oourt kaka to remove Re. 
coi iver—A ppeal—J urtediction—Pleadin 

Under Order XLII, rule 1, clause D, Civil Proce. 
dure Code, an appeal lies from an order mado under 
role lor 4of Order XL. An order refusing to remove 
a Receiver is not an order under rule 1 or rule 4 of 
Order XL and consequently ts not appealable. 

A question of want of jurisdiotion, dependent on 
iuvestigation of facta, when not a tp before the pri- 


` mary Oourt, cannot be dealt with the first tims by 
the High Court. 
Appeal from orders of the Distriot 


Judge, 24-Parganas,dated 30th Jannary, 24th 
Fobruary and 29th March, respectively, 
of 1918. 


Mr. A. Land (with him Moulvi Wahid 
Hosssin and Babu Jyotish Ohandra Hazra), 
for the Appellant. 


Babus Mohsndra Nath Roy, peer Bose 
and Satya Oharan Singha, for the Respondents. 


JUDGMENT.—We are invited to not 
aside, in the exercise of our appellate or of 
our reyisional jurisdiction, three orders mado 
by the District Judge in the matter of wakf 
estate, of which a Receiver had bean previously 
appointed on the 18th June 1912. By the 
the District Judge 
refused an application for removal of the 
Receiver. It is plain that this order is not 
liable to be challenged by way of an appeal 
to this Court. Under Order XLII, rule 1, 
clause (e) of the Oode of Civil Procedure, an 
appeal lies from an ordermade under rule 
1 or rule 4 of Order XL. The order under 
rule 1 may be an order for appointing a 
Receiver of any property, or removing any 
person from the possersion or custody af 
such property, or committing the same to the 
possession, custody or management of the 
Receiver, or conferring: upon the Reosiver 
powers for the msnagement, protection, 
preservation and improvement of the pro- — 

perty. Rule 4deals with the enforcement 
of a Recaiyer’s duties, Tho order refusing. 
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to remove the Receiver is plainly not an order 
under rule 1 or rule 4 of Order XL, and is 
consequently not appeslable. 

. We have next been invited to set aside 
the order under section 115 of the Code. 
But, in our opinion, no ground has been 
made out for the exerciseof our revisional 
powers in this case. It was contended before 
the District Judge that the Receiver should 
be removed because a connected. suit had 
been dismissed. It has not been made ont, 
however, that the Receiver was appointed 
to hold office only during the pendency of 
that sait. The dismissal of the other suit 
consequently affords no reason for the 
removal of the Recsiver. 

It has been finally argued that the order 
of appointment of the Receivor in ultra vires, 
and that in fact the Court had no jurisdiction 
to appoint a Roceiver of the wakf estate. 
We are not in a position to test the validity 
of this argument. The point does not 
appear to have been urged before the District 
Judge and its determination must depend 
upon an examination of the circumstances 
ander which the Receiver was appointed. 
It is consequently not open to the petitioner 
to invite this Uourt to deal with the question 
of want of jurisdiction raised for the first 
tims in this appeal. 

As regards the other two orders of the 
District Judge, they are clearly of an 
interlocutory character and are not liable 
to be challenged by way of appeal, nor 
“has any reason been assigned why we 
should interfere with them in the exercise 
of our revisional jurisdiction. 

The appeal is consequently dismissed with 
coste which will be paid by the appellant 
pərsonally and not ont of the wakf pstate. 
We assess the hearing teo at one gold 
mohur. 


' Aree dixmissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Seoonp Civit Apparat No. 380 or 1912. 
November 22, 1918. 
Present:—Mr. Mittra, Offg. A. J. O. 
RAMDAYAL—ÅPPELLANT 


` 


versus 
MOTIRAM —RESPONDENT. 

Hindu Law—Father of Hindu family—Re-ferenos to 
arbitration, binding on other msmbers ın absence - 
of fraud or oolluston~—Tho worde ‘debts, whether dus in 
tirtas of mortgage bonds or other deeds or sot? pover, 
lense cona'deration of which is old dedta. 

A reference to arbitration’ with regard to dobta, 
whether dus in virtue of mortgage bonda or other 
deeds or not, is wide enough to oover a lease or 
usufruotuary mortgage, the consideration of which is 
old debts. 

A reference to arbitration implies a dispute. 

In the absenos of fraud ar collusion, a reference 
to arbitration by a Hinda father, is binding on the 
other mombers of the family. 


Appeal against the decree of the District 
Judge, Hoshangabed,- dated the 2nd May 
1912, reversing that of the Subordinate Judge, 
Hoshangabad, dated the 29th November 


~ 1911. 


Mr. G. O. Ghosh, for the Appellant. 
JUDGMENT. —The plaintiff sues for pos- 


- sesion of certain fields on the basis of 6 


surpeshgi lease. This lease or mortgage was 
executed in favour of the plaintiff, his 
father and brothers. The plaintiffs case 
is that by an arrangement between the 
members of the family, the plaintiff was 
entitled to possession for three years from 
1966 Sambat ; that the plaintiff entered 
into possession in pursuance of this arange- 
ment, when he was dispossessed hy the 
defendants. The defence was that the plaint- 
iff's father as manager of the joint family 
made s reference to the Debt Conciliation 
Board including this claim, and an 
award was given in 1908 and that thé 
defendants have obtained possession under 
the award. The plaintiff denied the refer- 
ence and added that the award was not 
binding on him. It has now been found 
by the Courts below that. the plaintiff's 
father was the manager of the joint 
family, and that he made a reference to 
arbitration. This reference was in reapect 
of various claims including the one under 
the lease or mortgage’in suit. The first 
Court heid that the award was not bind- 
ing on the plaintiff, the lower Appellate 


f Qourt holding a contrary opinion has diss 


f 
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missed the suit. 
the plaintiff questions the 
award. 

The first point argued before me is that 
the award is «lira vires because the re- 
ference was with regard. to debts only. 
In my opinion the words “debts, whether 
due in virtue of mortgage bonds or 
other deeds or not” are wide enough to 
cover a lease or usnfructuary mortgage, 
the consideration of which is old debts. 
The document was produced before the 
Board, and it did not then strike the 
appellant’s father that it was not a proper 
subject for arbitration under the reference. 
I hold that the award is not ultra wires, as 
alleged by the appellant. 

The second point argued is that there was no , 
dispute to justify a reference to arbitra- 
tion. This was never pleaded in the first 
Court. It is true that the family was in 
possession under the lease for a number 
- of years before the reference but if this 


‘In this second appeal 
validity of the 


“¢point had been taken ‘in the first Court, 


the defendants might have pleaded thet 
they would not have referred the other 
items but for the plaintiffs father agree- 
ing to include this item in the reference. 
In my opinion the reference to arbitration 
implies a dispute, and it is too late now 
to raise this point for the first time in 
second appeal, 

The last point for decision is EO 
the act of the manager is binding on the 
plaintiff There is no suggestion that the 
manager did not act in good faith, but it 
is pointed out that the result of the 
arbitration has not been beneficial to the 
family. In the case of Jagan Nath v. Manny 
Lal (1)—a case of reference to arbitration— 
` Edge, O. J., and Banerji, J. say: “ As such 
manager he (the father) fully represented the 
.family, and in the absence of freud or 
collusion, which has not even been sug- 
gested in this case, his acts are binding 
on the other members of the family.” 
In Balaji v. Nana (2) Chandavarkar, J., 
points out that the award of an arbitretion 
is the decision of a quan-judicial tribunal 
and cannot be questioned aa invalid 
“merely on the ground that ita terms are 
not favourable to one of the parties 
tou. What we have to look to is whe- 

(D 16 A. 281; A. W. N. (1894) 60. ° 

2) 27 B. 287; 5 Bom. L. R. 06. 
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ther the reference was for the benefit of 
the family. To seek an adjudication on 
a claim disputed or liable to be disputed, 
in the oheapest way possible, would be 
the act of a prudent manager, especially 
if he believes that.part of the claim is 
irrecoverable in law or in regard to the 
debtor’s ability to pay. Nothing has been 


. urged’ before me to justify my interference 


with the:finding of the District Judge on 
this point, though I do not agree with 
all that. the District Judge hes laid down 
in his judgment. The appeal fails and is dis- 
missed with costa. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Cmi Revision Petition No. 1014 or 1912. 
April 2, 1914. - 
Presont:—Mr. Justico Tyabji. 
Y. 8. K. M. SUBRAMANIA PILLAI 
AND ANOTHER— PLAINTIFFS —PRAYTITIONSRS 


. versus 
PARAMASIVAN PILLAT—2xp DEFENDANT 
—RxaPonDwar. 

~ Contract Act (IX of 1872), 8. 185—Surety—Tims 
granted to debtor—Connderation—Part payment of 
dahi by debtor. 

A surety is not exonerated from liability if the 
creditor gives time to the principal debtor in con- 
sideration of part payment of the debt by the latter. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge of 
Tinnevelly, in Smail Cause Nuit No. 1888 
of 1912. 

Mr. 8. T. Baik Gopalachars, for the 
Petitioners. 

Mr. N. A. Krishna Iyer, for the Respond- 
ent. 

JUDGMENT.—The question is whether 
the 2nd defendant ought to have been ex- 
onerated from his suretyship under section 
185 of the Indian Contract Act. 

Damodar Das v. Muhammad Hussain (1) -is 
relied upon by the petitioner to show that 
the promise to give time must be for con- 
sideration. However, it seems that the facts 


(1) 28 A. 851; A. W. N. (1900) 106. 
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in the predbnt case were to the following 
effect: the lst defendant asked for time; the 
Qnd defendant agreed to give it and on this, 
the lst defendant paid part of the debt. 
This part-payment may be faken to be the 
consideration for the promise to give time. 
If this is so then the learned Judge below 
was right and the petition will be dismissed 
but withont conta. 
Petition dismissed. 


MADRAS HIGH COURT. 
Lwrrwrs Parwyr Appsats Nos. 238 ro 
242 or 1912. 
. February 12, 1914. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 
RAJAVELUKOTI MUTHUKRISHNA: 
YAJENDRA BAHADUR VARU 
ZAMINDAR or TTRUPASUR, Br 
ADINARAYANA IYER -—APPHULANT 
VETEME 


Raju CHETTY AND ornans—Resronpsxts. 

Madras Estates Land Act (I of 1908), ss. 6, 151, 152, 
168 —Byotka in posssesion when Act oams into forcee— 
Ocoupancy ryota. 
A ryotlet into possesaion under a lease for a period 
of one year and in possession on the date the Bataten 
Lani Act cama into foroo is “on occupancy 
ryote? and no suit for his ejectment can lie under seo- 
tion 153 of the Ratates Land Act. 


Appeals, under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr, Justice Sadasiva Aiyar, in Second Appeals 
Nds. 673, 671, 670, 669 and 672 of 1912 
respectively, presented against the decrees 
of the Dictricé Court of Ohenglepat in 
Appeal Suits Nos. 91, 88, 89, 87, and 90 of 
1911 respectively, perferred against the 
decisions of the Court of the Deputy Col- 
Vector of Obengleput, in Summary Suits 
Nos. 333, 880, 881, 829 and 382 of 1909 
respectively. 

Mr. L. A. Govinda Raghava Aiyer, for 
Mr. B. Govindan Nambiar, for the Appel- 
lant. - 

Mr.. K. N. Gopal, tor the Reæepondenta. 

JUDGMENT.—The suits were for eject- 
ment under section 153 of the Madras 
Estates Land Act. 
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Section 153 of the Madras Estates Land 
Act applies only to non-ocoupancy nds and 
the question for decisión is whether the 
respondents (defendants) are non-occupancy 
ryots. 

They are ryolé who were in possession of 
their holdings at the commencement 
of the Act and are, therefore, occupancy 
ryots, unless they come within some provi- 
gion of the Act to the contrary, It is con- 
tended by Mr. L. A. Govinda Raghava 
Iyer that the defendants are tenants who 
were let into possesion im 1907 under 
leases for a definite period of one year and 
that, therefore, they are non-occupancy 
tenants, and he relies upon the proviso to 
section 153 to the offect that nothing in 
that section shall affect the liability of s 
non-oconpancy ryot to be ejected on the 
ground of the expiry of the term of 4 
lease granted before that Act. 

Sections 151 and 152° the ` Madras 
Estates Land Act refer to suits for seject- 
ment of oocupancy ryots. Section 158 and 
the proviso refer to suite for ejectment of © 
those who are non-occupancy rycks under 
the Act. It is only when it is shown that 
a person isa non-oocupancy ryot that the 
section 158 canbe applied. It cannot be 
invoked to cut down the provisions of the 
section which defines occupancy ryds. Mr. 
Govinda Raghava Iyer contends that the 
proviso could have, in contemplation, only 
ryots like the defendants in those cases, 
becanse the only other class of cases of 
non-occupancy ryots contemplated by the 
Act are ryots holding “old waste” and 
their case is provided for in section 157 


‘which, we may point out, refers to non- 


occupancy tenants. | We are not aatisfied 
that ryots holding “old waste” are the only 
non-oconpancy ryots contemplated by the Act. 
There may be others. See section 6, 
clanses 5 and 6 of the Madras Estates Land 
Act. Even otherwise, as already pointed ont, 
it is not permissible to cut down the oc- 
cupancy rights conferred by section 6 by 
inferences drawn from another “section which 
deals exclusively with the ejectment suits of 
non-occupancy ryots. 

Wo allow this contention and 
dismiss the Letters Patent Appeal No. 241 
of 1912 with costa and the other Letters 
Patent Appeals without costa. 

- Appeal dismisod. 
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CALCUTTA HIGH COURT. 
Smooxp Civin APPRAL No. 3276 or 1912. 
May 20, 1914, 

Present:—Mr. Justice Woodroffe and 
Mr. Justice D. Chatterjee. 
SURYA KANTA GHATTAK— Pranrrirr— 
APPELLANT 


i - tersus 
- ANANDA MOHAN OHATTERJEE— 
Dersxpast— RESPONDENT. ; 

Bengal Land Registration Act (FUO of 1876 B.0,), s. 
78, 81--Non-registration, whether bar to recovery of rent 
tf case falls under section Si—-Contract betusen parhes 
or their swocessors. 

Non- on of a ropoh name under s60- 
don 78 o Land , Registration Act VII of 1676 
(B. ©.) is no bar to his rent if his case 
falla within section 81 of the Act, thatis, if there 
is a contract between the partios, This contract need 
aot be executed between the actual parties them- 
solves; it is enough if there isa contract, though 
entered into between the predecessars of the parties 
ar the successor of one of the parties and another 
original party, 

Appeal from ite decree of the Officiating 
Subordinate Judge of Faridpore, dated 12th 
July 1912, confirming that of the Munsif 
at Ohikandi, dated 15th April 1912. 


Babus Duwarkanath Ohakravarti and 
Trilokya Nath Ghosh, for the Appellant. 
Babu Rames Chandra Sen, 


for the Res- 
pondent. ; 
JUDGMENT. 


` Wooprorra, J—The question in this case 
is whether or not the plaintiff is barred from 
recovering rent in respect of one of the pro- 
perties in suit by-reason of the fact that he 
has not been registered under the provisions 
of section 78 of the Land Registration Act, 
“VIL of 1876. Such registration is not 
necessary if it can be shown that his case 
falls within the provisions of section 81 
which speaks of written contracte. The 
learned Judge was of opinion, though as he 
says with some doubt, that section 81 did not 
avail the plaintiff in this case because, as he 
was disposed to read that section, it referred 
to a contract between the proprietor himself 
and his tenants, that is, the parties them- 
selves, and not to a contract entered into 
either between the predecessors of the 
parties or batween a successor of one of the 
parties and another original party. 

In the present case, there was a registered 
kabuliat executed by Ananda Mohan Ohatto- 
padhya in favour of Amrita Lal Bandopadhya. 
The property was sold to the father of the 
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plaintiff and it then descended D the plain- 
tiff. The defendant is a tenant. By the 
terms of that kabuliat, the contract is one 
which is entered into not merely between the 
executant and recipient of the kabulat but 
between them and their respective heirs and 
successors, It must, therefore, I think, be 
taken in this case that there is a contract 
between the plaintiff as successor of Amrita 
Lal Bandopadhya and the defendant. There 
being, therefore, a contract between the 
parties, the casd falls within the provisiong 
of section 81 and registration was not 
necessary. ow 

It is suggested that there should bean 
issue tried as to whether or not, as stated to 
us now, the sum of Ra. 20 was remitted of 
the rent and it is said that the lands of pro- 
perty No. 3. were held free of rent, but there 
is no trace of any such issue having been 
raised in either of the Courts below. There- 
fore, there can be no remand upon this 
question now. z 

The appeal, therefore, 
costa in all Oourta. 

D. OHATTRRICE, J—I agree. 

Appeal decreed, 


is decreed with 


NAGPUB JUDICIAL COMMISSIONER'S 
-~ COURT. 

Srooyp Orv APPEAL No. 812 or 1918. 
January 12, 1914. 
Present:—Mr. Hallifax, A.J. O. 
GANPATRAO AND OTHSRSB—PLADNTIFRA 
— APPELLANTS 
COTEUS 
JANGIA—D run pant—RagponDant. 


Limitation Act (IX of 1908), Sch. I, Art. 100—Suit for ° 


masns profita— Tuna begins to run from actual receipt of 


Pads the present Jaw in a suit for ‘meme profits ` 
ib 15.the actual receipt of the profits that gives the 
starting point far limitetion. 

Byjnath Pershad v. Badhoo Bingh, 10 W. R. 
Thakoor Dors Roy y. Nobis Kristo, 22 W.B. 126; Abbas 
y. Fasih-wd-din, 240, 413, G. S. Hays v. Padmanand 
Singh, 82 O. 118, referred to. 

Appeal against the decres of the District 
Judge, Betul, dated the 20th February 1918, 
confirming that of the Munsif, Betul, 
dated the 27th July 1912. 


`~ 


Vol, XXIV) 
l BIHARI yal v. DEOKI NANDAW LAL. 
: Mr. S. Y. Deshmukh, for the Appellant. 


Mr. A. J. Balam, for the Respondent. 


JUDGMENT.—On the áth of April 1909, 
the plaintiffs recovered possession of agricul- 
tural land which till that date was wrongfully 
held by the defendant. On the 29th of April 
1912, they instituted the suit ont of which 
this appeal arises, claiming the mesne profits 
obtained by the defendant from the land in 
the course of the agrionltural year which 
ended on tho 8lat of May 1909, and they 
stated that their cause of action arose on that 
date. The second crop of that year was cut 
on the 24th of March 1909, and the cutting 
of the first crop was of course still further 
outside the period of thres years ending on 
the date on which the plaint was filed. It 
has been held in both the Courta below that 
the’ suit is barred by time, as the three years 
allowed by Article 109 of the Limitation Act 
began to run from the various dates on which 
the crops wero cut, -whioh are the dates on 
which the defendants received the profits. 

It is urged for the appellants that the 
period of limitation should he reckoned 
from the last day of tho agricultural year, 
that ia to,aay, the S8lst of May 1909, 
and the cases of Byjnath Pershad v. Badhoo 
Singh (1) and Thakwr Doss Roy v. Nobin 
Kristo (2) are qnoted in support of this 
contention. It was undoubtedly held by the 
Calcutta High Conrt in those cases that 
where the amount of mesne profits could not 
bo ascertained until the end of the year, the 
cause of action did not arise till the end of 
that year. But those cases were decided 

- under the old Limitation Act (XIV of 1859) 
and have been distinguished on that ground 
in the later rulings of the samé Court in 
Abbas v. Fassth-ud-din (8) and G. 8. Hays 
v. Padmanand Singh (4). Under the present 
law it is beyond doubt that it is the actual 
receipt of the profita that gives the starting 
point for limitation, and the cutting of the 
crops in March 1909 by the defendant was 


clearly a receiving of a portion of the profits. 


In any case it has to be admitted that he 
received no profits after the 4th of April 1909, 
the date on.which the plaintiffs recovered 
possession of tho land. The suit, having 
| 10 W. B 486. l 
3 £3 wW. Ta 128. 
_ (8) 24 C. 413, : 


4) & 0.128. 
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been instituted on the 29th of April 1912, is, 
therefare, too Jate, and this appeal must be 
dismissed. The appellants must pay all the 
costs. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Suoonp Crvm Appsat No. 1051 or 1913. 
June 2, 1914. 

Preseni:—Sir Henry Richards, Krt., Chief 
Justico, and Mr. Justice Tudball. 
BIHARI LAL—DafENDANT—ÅPPALLANT 
cereus 

DEOKI NANDAN LAL AND oTHERS—~ ' 

Prarmntiv¥s—ResponDENTs. 

Mortgage, —Mortgazes's right to de:ree for sakr, 

‘Where money is secured on property, whether t be 
by nsufructuary or other mortgage, the mortgagee is 
entitled to sell the property to realise the amount of 
his mortgage subject only to the Hmitation imposed 
by ths provisions of the ar of Proparty Act. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 22nd 
April 1913. 
_ Mr. Purehottam Das Tandan, for the Ap- 
pellant, 

Mr. Gxlsari Lal, for the Respondents. 
TEn JUDGMENT. 

Rrosarps, O. J.—This appeal arises out of 
a suit brought on foot of 8 mortgage, dated 
the 29th of Maroh 1870. The mortgaged pro- 
perty consisted of two seta of property. 
The present appeal relates only toa plot 
of muah. The first Oourt excluded this 
plot of muaft from the decree on tho ground 


that it was not subject to the mortgage or . 


liable to be sold for realising the amount 
thereof. The lower Appellate Court has 
modified the decree of the Court of first 
instance by including the plot in question. 
I have already mentioned that the mortgage 
sued on is dated the 29th of March 1870. 
The plot in question was mortgaged by 
way of usnfructuary mortgage on the 4th 
of September 1881, a ‘decree was obtained 
on the 26th of Angust 1867 by the mortgagee 
under this usofructuary mortgage ant the 
property was purchased by the defendant 
or his predéceasor-in-title under a sale 


Y 
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held under the decree of August 1867 in 
1872. The real question is whether or not 
the decree of the 26th of Angust 1867 was 
a decree for sale of the mortgaged property 
or a simple money-decres. In my judgment, 
reading the decree in conjunction with the 
petition of plaint, it is quite open to the 
construction that it was a mortgage-decree. 
No special form of mortgage-decree was 
prescribed at that time and reading the 
decree and the plaint together its more 
natural meaning is that it was a decree 
for sale on foot of a mortgage. It is con- 
tended on behalf of the respondents that no 
decree for sale could legally be made on 
foot of a usufructuary mortgage. Even 
if this were so, ifthe usufructuary mortgagee 
succeeded in getting a decree for sale 
which became final, the property could be 
legally sold. The "worned Vakil for the 
respondents has cited some anthorities in 
which it was held that a decree for sale 
could not be made on foot of a usufructuary 
mortgage unless there wasa covenant for 
payment of the money. The only use that 
can be made of this contention is to argue that 
the Court should construe the decres 
as a. regular ratherthan as an irregular 
decree. J am very doubtful whether 
the authorities cited bind this 
Court. In my judgment where the money 
is aecured on property, whether it be by 
usufructuary or other mortgage, the mort- 
gagee is entitled to sell the property to 
realise the amount of his mortgage snbject 
only to the limitation imposed by the pro- 
visions of the Transfer of Property Act. At 
the tims when this mortgaga wis mada and 
decree passed the Transfer of Property Act 
had not come into force. The very cases 
cited show that rightly or wrongly many 
decrees for sale on foot of wanfrootuary 
- mortgages were in fact made. Holding as 
I do that the decree read with the 
plaint was a decrees for sale, I think 
that the decares of the Oourt of first 
instance was correct and ought to be 
restored. The decision of the case depends 
“upon the construction of the decres which 


was passed in favour of the sppellant’s 
predecessor-in-title T would allow the 
appeal 

Toppaut, J.—After full consideration 


of the facts I agree with the learned Chief 
Justice in hig interpretation of the decree 
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e 
of the 26th of Angust 1867 as being a decree 
for sale. In this view it ia quite clear that 
the present mortgagee has no right what- 
soever to touch the property in question when 
attempting to recover the money due on his 
mortgage. 

T would allow the appeal. 

Br Tus Oovrt.—We allow the appeal, 
set aside the decree of the lower Appel- 
late Court and restore the decree of the 
Court of first instance with costa in both 
Courts including in this Court-fees on the 
higher scale. 

There is a deficiency -payable of Ra. 16-4 
by the plaintiff in respect of the lower 
Oourt. The plaintiff will not be entitled to 
put the decree into execution ogainss any of 
the properties unless and until this deficiency 
is made good. 

Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Suoown Orvin Arrman No. 278-B. or 1913. 
January 20, 1914. 
Present: — Mr. Mittra, Offg. A. J. O. 
ZINGU-——APPRLLANT 
versus 
GOSAWI—Ruspoypent. 

Transfer of Property Act (IV of 1882), s. 54—Derar 
Land Revenue Code, 1896, 4. 60—Tranafer of ocoupancy 
rights mot governed by Tranafer of Property Act— 


Transfer subject to prior mortgage—Rogistration not 
A SOGRAT Y. 

aise ‘soction 69 of the Berar Land Revenue Code, 
1836, a registered occupant may, by giving a notice 
in writing to ths Tahsildar, relinquish the oooupanoy- 
either absolutely, or in favour of a specified person. 

The section has not been abrogated by th~ Transfer 
of Property Act, and hence, a transfer of cocupancy 
rights under it isnot governed by the provistons of 
sation bb of tha Act. 

Where ths oocupant had amore morivaged the 
holding, relinquishmens of the hold: 
specified person would take effect subject to ths 
prior mortgage. ` 

The proosdure laid down by the Berar Land 
Rpvenuo Codes aseme to bə oxhaustive and does not 
ountemplate the registration of any document for 
tho creation of occupancy rights under the Govern. 
ment. 


Appeal against the decree of the Additional 
District Jndge, West Berar, datecé the 23rd 


ng infavour of a . 
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April 1918, confirming that of the Additional 
rs Akola, dated the 30th September 

Mr. M. E. Bobde, for the Appellant. 

Mr. M. B. Dixit, for the Respondent. 

JUDGMENT.—The plaintiff sues for 
redemption of a mortgage of two survey- 
numbers in Berar. The mortgagor, ono Tolya, 
was the registered occupant of the fields. 
According to the plaint, Tolya orally sold the 
fields to the plaintiff in consideration of rupees 
nine hundred. In pursuance of this agree- 
ment, Tolya gave a razinama (Exhibit P-2) 
to the Tahsildar and the plaintiff gave a 
kabuliat (Exhibit P-8) to the same officer in 
respect of both the fields. There is also on 
the record a certified copy of an order by 
the Naib Tahsildar onthe 18th May 1908 
transferring the khata of the fields to the 
name of the plaintiff. The plaintiff further 
alleges that he was” putin possession by 
Tolya. At the date of this transaction, the 
Transfer of Property Act was applicable 
to Berar (Notification No. 1188, dated the 
16th. May 1907). Both the Oourts below 
have dismissed the suit on the ground that 
the oral sale was inoperative in’ view of the 
provisions of section 54 of the Transfer of Pro- 
perty Act. Itis perfectly clear that a sale as 
such could only be effected by a registered in- 


strumant, as the consideration was above one: 


hundred rupeés. But the Courts below are 
wrong in holding that the plaintiff acquired 
no right to redeem under the rasinama and 
kabuliat referred to above. The case of 
Ohokhay Singh v. Jote Singh (1), relied on by 
the lower Appellate Oourt, lays down that 
mutation of names in itself creates no prec- 
prietary.title, This roling would apply to 
malgusari villages in the Oentral Provinces 
but not to ryotwari land in Barar. Under 
asction 69 of the Berar Land Rovenue Code, 
- 1898, a registered ocoupant may, by. giving 
a notice in writing to the Tahsildar, 
relinquish the occupancy either absolutely, 
or in favour of a specified person. The 
argument that tho Transfer: of Property 
Act has in effech repealed this section, as 
regards relinguishment in favour of a 
specified person, is unsound. 
Acb merely lays down that a particular 
kind of transfer—a sale—aan only ba 

(1) 1 Ind. Oss. 16% 180. W.N. 27411 Bom. D. 


E. 64 6 A. L d. 103 9 0. L J. 151 5 M. L. T. 167; 
19 M.L.J. 123; 12 0.0. 288: 81 A. 73; 86 LA. 83 (P.O). 
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created by observing certain forms, but it’ 
does not say that resulta somewhat similar 
to those flowing from suche transfer 
cannot be attained under the suthority of 
another !Act, without observing the form 
laid down by the Transfer of Property Act. 
Thisisa case for the application of the 
maxim ‘generalia specialibus non dsrogant.’ 
The relinquishment in favour of a specified 
person does not carry with it all the inoi- 
denta of a sale under the Transfer of Property 
Act. Forexample, the implied covenants 
provided for by section 55 have no appli. 
cation to such a relinguishment. I hold -that 
section 69 of the Berar Land Revenue Oode 
has not been abrogated by the Transfer cf 
Property Act by implication. Now, the 
Berar Land Revenue Code clearly recogni 
res the right of the occupant to mortgage 
his holding, so faras the class of holdings I 
am dealing with is concerned. That Oode 
equally.recognises the right of the occupant 
to relinquish the holding in favour ofa 
specified person, provided there are no 


arrears of land revenue due at the time of . 


the relinguishment. Ak the occupant had 
already mortgaged the holding, he could 
relinguish only his equity of redemption. 
The person in whose favour the relinquish- 
ment has been made must take it subject 
tothe prior mortgage. The plaintiff, there- 
fore, cannot take free of that mortgage and 
can only redeem’ the defendant’s mortgage 
by.virtue of the relinguishment in his favour. 

It is argued that the rasinama and the 
kabultat are inadmissible in evidence for 
want of registration in view of section 17 of 
the Registration Act. But what is called a 
razinama is merely a notice of relinguishmont 
given under the powers conferred by section 
69. Itis not an instrument in the sense in 
which fhat term is used inthe Registration | 
Act. In other words if is not a surrander 
in pursuance of a contract. The registered 
cocupant has exercised a privilege conferrad 
on him by the Code, and this he is entitled to 
do without the concurrence of the Tahsildar, 
if no arrears of land revenue are due. Thero 
is nob much foree inthe argument that ths 
Rozistration Aot, saction 9), exprəsaly 
ex3mpte similar notices of ralinyniahmoat of 
oscupsncy under the Bombay Land Ravens 
Ooda, 1379. This was a snparflaity ani dono 
exctutela majoras. Ás rogard3 the kaduliat 
ib ig maraly an agresmant to baama the 
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OHEMPATHOOR RAMAN NAMBUDRI Y. NAGALASHRI, 


registered occupant (ride section 78). 
liability to pay the land revenue is created 
by section 71 and not by any express agree- 
mont. Itis not the counterpart af a lease 
“from year to year, or for any term exceeding 
one year, or reserving «® yearly rental,” 
lence it is not necessary to have the kabuleat 
registered. The liability to pay the land 
revenue is independently of the transfer of 
an interest in immoveable property. It isa 
special kind of agreement specifically provided 
for by the Berar Land Revenue Oode. The 
procedure laid down by the Oode seems to be 
exhaustive and does not oontemplate the 
registration of any document for the creation 
of occupancy rights under the Government. 

The result is that the appeal succeeds. 
The decrees of the Courts below are reversed, 
and the case is remanded tothe first Court 
for afresh trial. The appelant will get the 
` usual certificate for refund of Oourt-fees. 
Otker costs will follow the result. 

Decree 


reversed; case remanded. 


|| 
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: MADRAS HIGH COURT. 
u Kaanan Patent Apprat No.£0 or 1911. 
December 2, 1918. 
Present:—Mr. Justice Bakewell and 
Mr. Justice Spencer. 
CHEMPATHOOR RAMAN NAMBU DRI— 
PaATITIONBR— DHYANDANT— APPHLLANT 
: versus 
NAGALASERIT altas KUDALUR MANKAL 
THUPPAN NAMBUDRIPAD AND ANOTHER 
—PLAIRTIFFS— RESPONDENTS. 
Mortgage—Kaenom—Kanomdar to pay jenmi feed 
quantity after deducting interest and 1evenuc—Revenus 
rncroased — Lialilty— Kanomdar. 
Where a kanom document provided that out of the 
ostimaied income of the properties fixed ata certain 


Gore 
and subsequently at the Settlement, the Government 
revenue was increased: 
Held, that the kancmdar himself must bear the 
. increase in the revenue as the document gave him 
also a right to enjoy the increase in the income. 
Panigaian Kanaian v. Raman Nair, 17 M. L. J. 517, 
‘Second Appoal No. 


480 of 1010, (unreported) 
“followed. 


Appeal, under section 15 of ig Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justico Ayling, in Civil Revision Peti- 
tion No. 110 of 1910, presented to revisą the 
decree of the Court of the Subordinate Judge 
of South Malabar at Palghat, in cael Cause 
Suit No. 1191 of 1909. 

Mr. B. Govindan Nambtar, for the Appel- 
lant. 

Mr. O. V. Anantha Krishna Tyer, for the 
Respondents. 

JUDGMENT.—By the contract in this 
case the income of the land is taken st & 
fixed amount, the interest on, the kanom 
amount is calculated, and the kdnomdar 
has agreed to pay å fixed amount of b4 
paras 8 narayams arrived at by déduocting 
the ‘revenue chatged upon the land and 
the agreed interest from the ostimated 
income. f 

Wo think that the kanomdar has agreed 
to pay a fixed rent, and that the refereñces 
to the income and revenue and interest 
are only intended to show the manner in 
which this rent has been calculated. 

It is admitted that, if the income should 
exceed the estimate, the kanomdar taked 
-the excess, and itis reasonable to suppose 
thet he should take the risk of increased 
burdens as well as increased gains. 

In the case,of:Pantgatan Kanaran v. Raman 
Nasr (1) the ‘anomdar was entitled: to a 
fixed sum by way of interest and it was 
accordingly held that the jenms had to 
bear the enhanced assessment: it is, 
therefore, the converse of the present case. 

The judgment in Thtrwmathur v. Jwami- 
natha Pattar (2) also supports this view. 

The Letters Patent Appeal is dismissed 
with costs. 


(3) 


Appeal dismissed. 
17 M. L. J. 617. 
16 Ind. Cas, 184. 


Voi: XXIV) 
KOPPARA KANDIYIL ©. aNTHALATHIL. 


MADRAS HIGH COURT. 
Secosp Orvin Arrasar No. 1049 or 191%. 
March 18, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

~ Mr. Jastice Seshagiri Aiyar. 
KOPPARA KANDTYIL CHANGAN 
MANCHERI—P tarntipr— APPELLANT 


DET SUS 
ANTHALATHIL KALLERI KATHBESA 

AND OTH™83—DaFFs D\NT83—Ra@sPONDENTS. 

Hindu Law—Hinor—Guadian de facto—Power to 
alisnale minors estate—Nocassil y—Dsnefit. 

The ds facto guardian of a minor cannot alienate the 
minor's property excopt for ths bonaft of the minor 
or for mosting soms urgent family nscossity. 

Hydermin Kati v. Syed Ali, 15 Ind. Oss. 576; 
23 M. L. J. 244 12M. L. T. 147; (1912) M. W. N. 
889, followed. 

' Secon] appesl against the decree of the 
District Court of North Malabar, in Appeal 


Suit No. 68 of 1911, preferred against that 


of thé Court of the District Miunsif of 
Tellichery, in Original Suit No. 64 of 
1910. i 


Mr. J. L. asus for the Appellant. 

Mr. Ryru Nambiar, for the Respondents. 

JUDGMENT.—tThe plaintiff is the appel- 
lant in this oase. Ho wants to enforce 
against the defendants No. 2 to 5 (children 
of the 1st defendant) a mortgage-deed exe- 
cuted by the lst defendant as their guardian. 
- The plaint assumes that the lst defendant 
was the de jure guardian of the defendants 
Nos. 2 to 5 when she executed the mortgage- 
deed, but itis now admitted that sho was 
not the de jure guardian of the minors. . 

Then it is argued that she was the de facto 
guardian. Even if she was, her document 
could not bind the minora unless it was 
executed for meeting such urgent neces- 
sity or for szcuring such olear and un- 
doubted benefit to the minors as are held 
to be necessary to be proved in Hyderman 
Kutti v. Syed Au (1). No foundation 
was laid on the plaint for any such case 
and having looked into the evidence of the only 
two witnesses examined on the plaintiffs 
side, we find no guoh necessity or undoubted 
banefit established by that evidence. 

The second appoal fails and is dismissed 
with costs. 


Appeal dismissed. 
(1) 15 Ind. Ose. 576; 28 Mad L.J. 244 12X. L. T. 
147; (1912) M. W. N. 889. 
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MAHARAJ SINGH v, LACHHMAN DAS. 
OUDH JUDICIAL COMMISSIONER’S 
COURT 


Oiv Revision Appiication No. 26 or 1914. 
April 23, 1914. 
Present: —Mr. Lindsay, J. O. 
Thakur MAHARAJ SINGH—Pianortrr 
—-APPLIGANT 
versus j 
LACHHMAN DAS AND OTHERS——DEHFTNDANTS 
—OpposiTw PARTY. 

Moitpuge auit—Stranger to mortgage ordered to be 
tmpleaded as party to suit—High Court, power of, to 
interfere ın revision—Third person alleged to be owner 
of mortgaged propenty—Title, paramount, mot to be 
drawa iato controvs:sy—Rsvision. 

In a mortgage-suit the lower Court ordered to ba 


‘impleaded aaa defendant a stranger to the mortgage, 


who alleged to be the real owner of the pro- 
porty and claimed æ title adverse both to the mort- 
gagor and the mortyagee. The plaintiff contended 
that the stranger should not hat been impleaded 
and applied for revision to the Hight Court: 

Hold, that the High Oourt could interfore 
in a with the order of the lower (ourt, 

(Allahabad, Bank) Muhammad Ji Va 
Muhammad Raza Khan, 16 Ind. Oas. 592; 15. 0. 0. 804, 
referred to. 

(2) that the stranger ought not to hare been 
impleaded as a defendant in the case, inasmuch as 
& paramount title connot be drawn into cantroversy 
in an action brought upon a mortgugs. 


` Jaggeswar Dat v. Bhuban Mohan Mitra, 33 O. 425, 


80.L J. 208 Joti Prasat v. Asis Khar; 1 Ind. Oas. 
63; 81 AIL BM. LL. T. 41 6A L.J. 6% A. W.N. 
(1909) 268; and Sitla Bakhsh v. Lalta, b O. O. B4, 
teferred_to. 


Application against the order of the Bub- 
ordinaote Judge, Sitapur, dated 10th Feb- 
ruary 1914. 

. Mr. A. P. Sen, for the Applicant. 

‘Pandit Gokaran Nath Misra, for the 
bse Party. 

JUDGMENT.—This is an application in 
revision against an order of the Subordinate 
Judge of Sitapur. The facta are very 
simple. Asuit was brought by the applicant 
Thakur Maharaj Singh, on a mortgage which 
has been executed in his favour by the first 
defendant, Mahant Lachhman Das. The 
suit was in the alternative for possession or 
sale of the mortgaged property. The mort- 
gagor put up by way of defence a plea to the 
effect that he had no power to make tho 
mortgage of the property which, he stated, 
belonged to a person called Mahant Mohan 
Das. He suggested, therefore, that Mohan 
Das should be made a party to the suit. 
Mohan Das also appeared and applied to be 
made a party inthe case. The applicatiot 
was resisted, bub in spite of this 


dr 


d 


Munshi 


873 


THANDAYUTHAPANI V. CHINNATHAL, 


the Subordinate Judge has made Mohan 
Das a defendant. 

It is contended here in revision that this 
order is erroneous .and that the Subordinate 
Judge had no authority to make a stranger 
to the mortgage a party to these proceedings. 
There can be no question that the order of the 
Subordinate Judge is in law bed order. 
There have. been numerous cases which have 
laid down the principle that a paramount 
title cannot be drawn into controversy in an 
action brought upon the mortgage. One of 
these was brought tothe notice of the Sub- 
ordinate Judge, namely the case reported as 
Jaggeswar Dutt v. Bhuban Mohan Mira (1). 
The learned Judge of the lower Court has 
made an elaborate; but in my opinion, an 
unsuccessful effort to distinguish the facta 
of that case from those of the present one. 
Had he read the judgment with a little more 
care he would have not come to the conclusion 
thathe did. If he wants any other authority 
upon the point I may refer to the case 
reported as Stila Bakhsh v. Laléa (2) and also 
to the decision of the Allahabad High Court 
reported as Jott Prasad v. Asis Khan (8). The 
principle is well established and the order made 
by the Subordinate Judge is altogether 
wrong. The learned Counsel who has 
appeared for the opposite party has put 
forward a pleathat this Court cannot 
interfere in revision with an order of this 
nature passed by a lower Court. The same 
argument was put forward in a case before 
a Bench of this Court which is reported as 
(AUahabad Bank) Muhammad Jafar v. Minski 
Muhammad Rasa Khan (4). In that case it was 
held in circumstances like the present that 
where the lower Court has ordered a party to be 
made a defendant in the case it is open to this 


Court to interfere in revision. Ihave no 


doubt therefore, that I have authority to - 


interfere in revision in this matter, and as 
the order of the Court below is wrong I 
must allow the application. I direot that 
the order of the Subordinate Judge making 
Mohan Das a party to this suit be set aside. 
Mohan Das’s name will be removed from the 
record. The applicant will get his costs of 
this application in this Court. 

A re i 
|e jo BC. A 80. L. J. a £ 
2 0.0 
3 


ited Gan 6082 A SLT 
Re eee Lou 41; BAL. 
(4) 16 Ind. Gas. 562, 15 O. ©, 304 
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MADRAS HIGH COURT. 
Civa Ravision Petition No. 94 or 1912. 
Janurry 12, 1914. 
Present:—Mr. Justice Ayling. .. 
THANDAYUTHAPANI SETHURAM 
AND OTHRRS— PETITIONERS—PLADOTiFYs 


versus $ 
CHINNATHAL asp OTRERS—DREFENDANT8S— 


RusPowpEsTs. 
Crmi Procedure Code (Act V of 1008), s 115— 
Limitation Act (1X of 1808), s. 5—Delay in preeentation 
of appeal—Rafusal to ezowse delay—Order, whether 


oper to rerision, 

An order of a subordinate Court refusing to excuse 
delay in presentation of an appeal is not open to 
revision under section 115 af the Code of Civil Pro- 
cedure, even for the purpose of showing that “the 

was presonted in tim 

Letters Patent Appeal No. ge of 1911, followed. 

Petition, under section 115 of Act V ‘of 
1908, praying the High Court to revise 
the order of the District Court of Tanjore, in 
I. A. No. 676 of 1911, in appeal from 
the decree of the Court of the District 
Munsif of Tirnwadi,in Original Suit No. 245 
of 1910. 

Mr. G. 5. Ramachdndra Asyer, for- the 
Appellant. 

Mr. O.V. Amanthakrishna Asyer, for the 
Respondents. 


JUDGMENT .—This is a petition to revise 
under section 115, Oivil Procedure Code, ‘an 
order of the District Judge of Tanjore dis- 
missing a petition purporting to be presented 
under Order XLI, rule 1, Civil Procedure Code, 
and section b ‘ of the Indian Limitation Act. 
In his order the Judge holds that the peti- 
tioner’s appeal to his Court was barred by 
limitation and that there was no excuse 
for the delay in its presentation. He 
accordingly dismissed the petition : and (in 
affect) rejected the appeal as time-barred. 

The question is whether s revision petition 
will lie under section 115, Civil Proceduro 
Code. -In so fares the petition was one to 
excuse delay in presentation I think it is 
quite clear that the order is not open to 
revision. Mr. Ramachandra Aiyar, however, 
contends that the appeal was not really time- 
barred and that the District Judge's ordor 
in so far as it declares the appeal to be time- 
barred is open to revision. The latest ruling 
on the point is a very recent one of Sankaran 
Nair and Sadasiva Aiyar, JJ., in Letters 
Patent Appeal No. +2 of 1911 afd follow- 
ing this, I must hold that even in this 
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respect the Judge’s order is not open to 
revision under section 115, Civil Procedure 
Code. > 
The petition is dismissed with costa. 
Petition dismissed. 


ALLAHABAD HIGH COURT. 
Exsoution Sxoowp Appeat No. 169 or 1914. 
; June 1, 1914. = 

Present:-Mr. Justice Ohamier. 

MOHAMAD SADIQ—Oszsacror— 
APLELLANT 
versus 
JAIGOPAL ann orawes—Duaocrrn- HOLDWEE-— 
RESPONDENTS. 

Civil Procedure Oods (Act V of 1908), O. XXXIV, 
r.10—Mortgage decres—Coals of Appellate Oowrt—- 
Personal Liability. 

In a mortgage sult the mortgagor-defendant pre- 
ferred a second appeal which was dismissed by the 
High Oourt with costa after a final decree had been 

pered in the caso by the Court below: 

Hold, that the appellant was personally liable for 
the costs of the High Court. 


Execution second appeal from the decision 
of the District Judge of Badann, dated 8th 
November 1913. 

-Mr. Rahmatullah, for the Appellant. 

JUDGMENT .—In this case a prelimi 
decree for sale was passed by the Oonrt of 
first instance on April 13th, 1914. The 
present appellant, one of the defendants to 
the suit, being one of the heirs of the origi- 
nal mortgagors, appealed to the District 
Court with the result that the decree of the 
first Court was slightly modified. On June 
20th, 1912, a final decree for sale was 
prepared under Order XXXIV, rule 5. 
Meanwhile the appellant had filed a second 
“ appeal to this Court. That appeal was 
dismissed with costs on January 23rd, 1918. 
The question for decision is whether the 
appellant is personally liable for the costs 
given against him by this Court. Ib is 
contended on his behalf that those costs are 
costa subsequent to the , decree’ within the 
meaning of Order XXXIV, rule 10, and 
should be paid, if possible, out of the 
proceeds of the sale of the mortgaged pro- 
perty. Inthe case of Muhammad Sadiq v. 


Ghaows Muhammad (1) Mr. sauce Piggott 
(1) 32 Ind. Oas, 4% 11 A. L J, 


INDIAN OASES. 


873 


RAMALINGATHUDAYAN v.. UNNAMALAT ACHI. 


declined to hold that costs given to a mort- - 
gagee by an Appellate Court must be re- 
covered out of the proceeds of the sale-of the 
mortgaged property, if the proceeds are 
sufficient for the purpose. The case before 
me is ẹ much stronger case than the one 
before Mr. Justice Piggott. In that case 
the costs in question had been awarded to 
the mortgagee against the mortgagor before 
the preparation of the final decree. In the 
present case, as stated above, the final decree 
in the suit was prepared before the passing 
of the deereé of this Court. It is undesirable 
and probably impossible for me to attempt 
to lay down any hard and fast rule about 
appellate costs of this description. But in 
the present case I have no doubt whatever 
that the intention of this Oourt in orderjng 
the appellant to pay the costa of the mart- 
gagee was to make him personally liable for 
those costs. There is nothing to show that 
this Court intended that costs should be 
incorporated in an aménded final decree or 
should be dealt with under Order XXXIV, 
rula 10. Iam very doubtful whether rule 
10 refers to costs of this description at all. 
I am disposed to think that it refers primari- 
ly to costs incurred in the working out of 
the final decree for sale. I hold that the 
appellant is personally liable for the ‘costs 
now in question and I dismiss his appeal with 
costs. : 
Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINBT Onpue No. 223 or 1913. 
March 16, 1914. 
Present:—Mr. Justice Wallis and 
Mr. Justice Ayling. 
RAMALINGATHUDAYAN—Dnaraypant— 
APPELLANT `- 


TOTENS 
UNNAMALAI AOHI—Pruorcr— 
RESPONDENT. 

Contract, breach of —Absolute promise—Non-perform. 

ance-—Canes of action—Damages—B8uit. 

Where zhe defendant’s promise is an sbadiute ong 
to do a particular thing, an action may be brought the 
moment he has failed to perform his contract, and a 
plea of scn-damm(fcatue, ould be bad. 


» 8th 
MATA DIN V. AHMAD ALI, 


Iathbridge v. Mytton, 2 B. & Ad. T7% 9 L. J. (0.8) 
K. B. 380, 103 E. R, 1832 and Loossmore v. Ridjord, 9 
M. 4 W. 657, 1 D. (x. s.) 881; 11 L. J. Ex. 284 60 
B.B. 853, relied upon. 

- . A suit instituted in forma paupsrie was settled ont 
of Court on the terme that if a Court-fee were eren- 
tually levied, Ba. 250 should b3 paid by the plaintiff 
and the balance by the defendant. Order for pay- 
ment of Court-fes baing made, tho defendant failed 
to pay with the result that the plaintiff's property 
was attached. Upon this plaintiff sued the defendant, 

that tho sult wos not prematore inasmuch as 
the defendant had failed to perform his contract and 
the plaintif had suffered damage by having hor pro- 
perty attached. 

Pundi Doraisami Tavar v. Latahmanan Casity, 14 M. 


L. J. 285, distingaished. 

Appeal egainst the decres of the Court 
of the Subordinate Judge of Kumbakonam, 
in Appeal Suit No. 33 of 1913, preferred 
against that of the District Munsif 
of Valangaman, in Original Suit No. 342 of 
1911. 

Mr. T. Rangachariar, for the Appellant. ` 

Mr. P. R. Ganapathi Atyar, for the Bes- 
pondent. : 

JUDGMENT.—A suit instituted in forma 
pauperis was settled ont of Court on the tarms 
that if a Oourt-fee were eventually levied, 
Rs. 250 should be paid to by the plaintiff 
and the balance by the defendant, the present 
appellant. 3 - 


. An order was subsequently made by the 
Court against the present respondent, who 
was the widow of the 2nd plaintiff in that 
suit, for payment of the Court-fee out of the 
aasets in her hands belonging to the deceased, 
lst plaintiff, &nd his son, the 2nd plaintiff, 
and as the Court-feo was not paid the pro- 
perty of the lst plaintiff in her hands as 
legal representativo of his son, the 2nd 
plaintiff, was attached in execution of the 
order. The respondent then filed this suit 
against the appellant to recover the balance 
of the Oourt-fee which he failed to pay 
under the sward, and subsequently before 
trial paid the Court-fee. The District Munsif 
dismissed the suit as premature, but the Sub- 
ordinate Judge has’ set aside the decree and 
remanded the suit. Wethink the Sabordi- 
nate Judge was right. Assuming in favour 
of the defendant that his agreement was to 
pay the balance of the Oourt-fee to the Court 
and not to the plaintiff, at the date of the 
suit the defendant had committed a breach of 
his contract and the plaintiff had suffered 
damage by having her property attached. 
There was, therefore, sufficient to give her 
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a cause of action, and the case Pundi Doradsams: 
Tever y. Lakihmanan Ohetty (1) is clearly 
distinguishable. 

Further, the English cases which were re- 
ferrad to in the argumont before us show that 
in a case of this kind, the defendant’s failure 
to pay according to his contract at once gives 
rise to a cause of action in which substantial 
damages are recoverable. Mayne on Damages, 
page 334, 4th Edition, “where the defendant's 
promise is an absolute one to doa particular 
thing, as to discharge or acquit the plaintiff 
from such a bond, an action may be brought 
the moment he has failed to perform his con- 
tract, and a plea of, non-damnificaius would 
on an estate be bad. Therefore where a party 
entered into a covenant to pay off encum- 
brances on an estate by a particalar day, or 
to teke up a note, it was held that an action 
might be brought and damages to the 
extent of the encumbrances and note res- 
pectively might be obtained, though no 
actual injury {had been sustained.” Leth- 
bridges v. Mytton (2) and ZIoossmore v. 
Radford (8). These cases were followed in 
In re Allan (Adcock v. Rvans) (4). 

The appeal is dismissed with costa, 

` Appeal dismissed. 
(1) 14M. L. J. 


293. 
(2) 2 B. & Ad. 772; OL. J. (0. 8.) K. B. 880; 100 
B. R. 1332. 

(8) 9 M. & W. 6357; 1 D. (x. e) 881; 11 L. J. Ex. 
284, 60 R. B. 853. 

(4) (1896) 2 Ch. 345; 65 L. J. Oh. 769; 75 L. T. 186, 
44 W. R. 654 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sxroonp Orvit Arrasar No. 204 or 1911, 
Present:—hlr. Lindsay, J. O. 
MATA DIN, DBOEASED, AND APIER HIS DEATH 
BISHESHWAR DIN axp OTHHRS— 
DrarnxpaAnts—APPELLANTB 
Tersus 

Sheikh AHMAD ALI—PLANTIPF AND 

Munshi MAJID HUSAIN AND ornsns— 


Drayypants—Raspos Dents, 
Mortgage-deed, terms of, interpretation of—Redem. 
ption on payment of mortgage-mousy in Jeth, agree- 
ment as to—Tender of mortgage-money th any month 
other than Jeth, bad and invalid - Mortgages not bound 
to accept such tender—Interest subsequent to date af. 
tender, rumning of, not to osase—Mortgage with posset. 
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ton providing for ptyment of interemt—Possassion 
withheld—Intsrest, mortgages not entiled to. 

Whare ths agreement between the parties is for 
redemption on paymant of the mortgaga-monsy in 
the month of Jeth, a tender of the money in any 
othsr month of ths yearis not a good and valid 
tender, and if suche tender is made and refused it 
doəs not operate to stop the running of interest 
subsequsnt to tho date of the tendor. 

Bins v. Girdhar Tal, A. W. N. 
referred tə. 

Where a mortgage-deed clearly expressed the 
mortgage to be ons with poesession but also men- 
tionsd the rate of interest peyable end the 
mortgage did not obtain posssssion over tho 
mortgaged property 

Hold, that tho mortgagse ought to have sued for 
poascusion and must look to ths nett profits of the 
property as his interest and was not entitled to 
charge ths mortgagor with interest. 

Appeal against the order of the Additional 
District Judge, Lucknow, dated 31st March 
1911, modifying that of the Subordinate 
Judge, Lucknow, dated 28th May 1908. 


Babu IvAwari Prasad ood Pandit Tara 
Shankar Sharma, for the Appellants. 
Syed Zarur Ahmad, for the Respondents. 


JUDGMENT.—This second appeal has 
arisen out of a suit for redemption brought 
by Sheikh Ahmed Ali against various defend- 
ants. The suit was one for redemption of 
a mortgage executed on the 2nd of December 
1885. The principal defendant in the case 
was the mortgages, Mata Din, who has died 
since the suit was first instituted and who 
is now represented on the record by the 
present appellants, Bisheshwar Din and 
others. Ths first Conrt decreal redemption 
and from this decree two appeali- were 
brought. Ths mortgagee’s appeal to tho 
District Judgo was dismissed and he pre- 
ferred a second appeal to this Court which 
was allowed in part. This Court directed 
tho case to go back with directions for inquiry 
ng'to the state of the account between the 
parties, As for the mortgagor's appeal, 
that was remanded tothe first Court for 
facther inquiry as to the state of the account. 
The result there has been that the casa has 
ooms again bafora the Court of first instance 
for aattlaman$ of tha acooank batwasn tha 
porties in sccordinca with the directions 
given both in the remand order of tho 
District Judga and of the order which was 
passed in tha secon] appeal preferred by the 
mortgagee, Mata Din. The Subordinate 
Jadzə mvie up tho account and submitted 


(1894) 143, 


his finding to the Additional District Judge. 
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Both parties objected to the Subordinate 
Judga’s finding.. The objections of the 
mortgagor, Ahmad Ali. were rejected by the 
learned Additional Judge as having beer 
made beyond time. As for the objections 
made by the mortgages, Mata Din, these 
were disallowed on the morits. Mata Din’s 
reprasentatives:in-interest have now appealed 
to this Court and three points are raised 
for decision, with which I shall deal seriatim. 
The frat question which arises is as to & 
tender which it appears was made by the 
mortgagor Ahmad Alion the 4th of Septem- 
ber 1995. It was found by the Court 
which first tried the case that on the day in 
question a sum of Rs. 4,500 was sent to the 
mortgagee, but the Subordinate Judge found 
that the tender was not a legal and proper 
one. Ha referred to clause 5 and clause 7 
of the mortgage-deed and pointed out that 
redemption could be claimed and allowed 
only in the month of Jeth in the fallow 
season, Hs was of opinion, therefore, that 
a tender made in September was not made 
at the proper tima, that the defendant Mata 
Din was not obliged to accept the tender and 
to allow redemption, and that consequently 
the making of the tender did not stop the 
running of interest. Ha held that Mata 
Din was entitled to interest on the mort- 
gago. When the case first came up beforo 
the District Judge in appeal he agreed with 
the opinion of the Subordinate Judge that 
the tender was not a legal and proper one; 
but notwithstanding this he was of opinion 
that the offar of the money entitled the mort- 
gagor to claim that interest on the principal 
sum should ceaso from the date of thé 
offer. Tho learned District Judge referred 
to the terms of the mortgage-deed and 
appears to have thought that in accordance 
with tha contract batween the parties as 
thersin expressed the mortgagee was not 
entitled to intersst after this offer had been 
made. It is tras no doubt that the sum 
which was offsrel was really in excess of the 
amount which was dae on that particular 
day, but I am unable to agres with the 
learned District Judge that there is anything 
in the terms of the mortgags-deed amount- 
ing td a contract to the effect that tho 
mortgages was 9 bo doprived of interest 
itat any tims other than in the month of 


‘Jeti he refused to accept a sum of money 


tendered to him in part or full payment of 
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the principal sum. As pointed out by the 
Subordinate Judge who first dealt with the 
case, clause 5 of the mortgage-deed distinctly 
provides that redemption could be had only 
in the month of Jeth corresponding to June- 
July. The 5th clause reads as follows: 
“Whenever I pay the mortgage money in the 
fallow season. of the month `of Jeh either 
ina lump sum or by instalments together 
with arrears of profita due from each tenant, 
I shall get the mortgaged share redeemed, 
' but at the end of any year whatever amount 
1 may re-pay out of Ra. 18,000 (the principal 
sum) the interest shall to that extent cease 
to run from the year subsequent thereto 
and the mortgagee shall have no objection.” 
I take the meaning of this clause to be that 
the mortgages was bound to accept payment 
in whole or in part of the principal money if 
made to him in Jeth and that in oases of 
part payment interest was to cease running 
pro tanto on the amount so paid. But I can- 
not interpret it as meaning that the mort- 
gageo wasin any way bound to accept pey- 
ments made in any other month than that of 
Jeth, and consequently it would seem to me 
that a payment offered in September could 
not operate to stop the running of interest in 
accordance with the terms- of this clause. 
Nor am I able to discover anything in the 
7th clause of the deed which would support 
the conclusion arrived: at by the learned 
District Judge. In making the account 
which is now before the Oourt the Subor- 
dinate Judge has followed the decision of the 
learned District. Judge in the remand pro- 
ceedings and has withheld interest from the 
4th of September 1905. -In my opinion this 
order which has been supported in appeal 
by the Additional Judge cannot be allowed 
to stand. The tender made not having been 
a valid one the mortgagee is entitled to 
interest uotwithstanding the offer. As 
authority for the proposition that where 
the agreement between the parties is for 
redemption on payment of the mortgage- 
money in the month of Jeth a tender of the 
money in any other month of the year is 
not a good and valid tender, it ia sufficient 
to refer to the judgment of the Allahabad 
High Courtreported as Bansi v. Girdhar Lal (1). 

Bo much for the question of tender. 
The next point raised is that the moart- 


` (1) A. W. N. (1804) 148. - 
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gageo was entitled to claim interest 
under a deed dated the ‘7th of August 
1888. This deed was a mortgage-deed of 
a 4-annas share ina village called Karpra, 
the principal sum being Rs. 8,000. Tho 
mortgage was expressed to be with posses- 
sion. Under the order of this Court passed 
in the second appeal preferred by Mata 
Din, the mortgages, it was ordered ‘that in 
making up the account the mortgagor was 
to be charged with his share of the sum 
due under this deed. To begin with, while 
it is true that the deed of the 7th of August 
1888 provides forthe payment of interest, 
on the other hand the mortgage was one 
with posseasion and the contract, therefore, 
did not contemplate the payment in cash 
of any interest by the mortgagor. The 
mortgagee was to look to the rents and 
profits ofthe land for his interest. It is 
said that the mortgagee did not obtain 
poasession, but the answer to this is that 
if possession was withheld from him he 
could have sued for it. Ido not think that 
he can now turn round and charge the 
mortgagor with interest on this particular 
deed. Tt has also been argued that interest 
on this particplar deed was provided for 
in a deed of later date for Rs. 2,000, by 
which a further charge was created on the 
property mortgaged by the mortgago of 
the 2nd of December 1885, and it is 
pointed out that when the property was 
sold to Mata Din, the mortgagee, in the year 
1889 the consideration for the sale included 
this sum of Ra. 2,000. I am, however, 
unable to discover that the document for 
Rs. 2,000 related in any. way to any 
sum duein respect of interest on account 
of the deed of the Vth of Angust 1896. 
I am unable, therefore, to find in favour 
of the appellants that they have made 
out a case by which they are entitled 
to olaim interest under this particular 
document, 

The third and last point for determination , 
is with respect to the rent due on acoount 
of the holding of a tenant named Ram 
Charan. The mortgages, it will be remem- 
bered, obtained possession under the usn- 
fructuary mortgage executed on the 2nd of 
December 1885, and in taking the socounb 
onthe footing of that mortgage the mort- 
gagee has to be credited witheall suma 
recsived by way of rent and profita It 
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would seem*that when the case was first 
at trial the mortgagee put in certain 
jomabandis from which it appeared that 
this man Ham Charan cultivated an area 
of 50 bigkas odd of which the rent was 
expressed to be Ra. 25. An objection was 
put in by the mortgagor to the jamabandis 
and it was contended that some of the 
entries relating to renta in these jamabandrs 
were fictitious. The point made before the 
District Judge by the plaintiff-mortgagor 
was that amounts in əxeess of the sums 
recorded in the jamabandis had been re- 
sovered from certain tenants one of whom was 
Bam Charan. A reference to the judgment 
of the first Subordinate Judge (Kunwar 
Parmanand) shows that he set out to make 
up the account between the parties for a 
period of nineteen years and six and & 
quarter months running from the 2nd of 


December 1885. He states in his judgment- 


that the parties came to-an agreement 
before him that the sum of Re. 33,000 might 
be taken to représent the total gross rental 
for the years 1294 to 1312 inclusive, that 
is to say, a period of nineteen years. The 
learned Subordinate Judge made a pro- 
portionate addition for six and a quarter 
months and worked out the gross rental 
for the entire period at Rs. 33,9049-8. He 
then p to remark in his judgment 
that the plaintiff had produced certain 
evidence to show that between the years 
1800 to 4306 the recorded rent was less 
than the actual rent realised by a sum of 
Rs. $49-18-6. He aoocepted this evidence 
and multiplying this amount by 7 (the 
number of years, that is 1800 to 1806), he 
added the result te the gross rental already 
obtained. A reference to the record seems 
to me to show clearly that no part of this 
exooas rental, amounting to Re. 349-13-6 
per annum, had anything to do with the 
holding of Ram Ohsran. On the contrary 
it is quite clear from the evidence of the 
Patwari that this exceas amount was claimed 
by the plaintiff in respect of three holdings 
which had been in the nominal ocoupation 
of Bisheshar Din, Madho Prasad and 
Barko. When the mortgagor preferred his 
appeal to the District Judge he made 
certain objections to the findings of the first 
Court inthe matter of the account as taken 
between himself and the mortgagee. One 
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of thosa» items is stated to be Ra. 507-8 in 
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respect of rent of Ram Charan’s holding 
Dealing with this the learned District 
Judge said: “It appears clear from the 
uncontradicted evidence of- Ram Charan 
that he was merely & nominal tenant of 
the holding recorded in his name, the hold- 
ing being in the actual occupation of the 
defendant No. 1. The Court below has 
allowed Rs. 349-13-6 in respect of the 
years : 1300 to 1306 Fasli in respect of this 
holding. The further sum claimed in respect 
of the years 1809 to 1818 Fasi was not 
included in the account made by the Court 
below. The amount claimed by the plaintiff 
is not exoessive and I think shonld be 
allowed.” It is pointed out by the learned 
Oounsel for the appellants here that there 
is no evidence whatever to support this 
conclusion of the District Judge and I am 
satisfied that this contention must prevail. 
It is quite incorrect to say, as the Isarned 
District Judge said im his judgment, that 
the first Court had allowed Rs. 349-13-6 
a8 excess rent in respect of Ram Charan’s 
holding. Asa matter of fact and as has 
already been pointed out, this exceas was 
allowed in respect of the three holdings 
which were recorded in the names of Bishe- 
shar Din, Madho Prasad and Barko. The 
learned Connsel for the respondents has 
been asked to point to any evidence on the 
record which would justify the conclusion 
that the mortgagee received excess rent 
in respect of the landa said to have boon 
held by Ram Charan to the extent indicated 
in the District Judge’s judgment. All that 
the learned Counsel could refer to in this 
respect was some eyidence in the shape of 
assessment statements for the purpose of 
making the new Settlement of the village. 
It may be, as the learned Counsel contends, 
that the average rate to be derived from 
the assessment statements would give a 
much higher rental for the lands said to 
have been in the occupation of Ram Charan 
than the sum of Rs. 25 which appears in 
the jamabendes, but this isa pure specula- 
tion, for we cannot say definitely on any 
evidence on the record that the land held . 
by Ham Oharan was land which would 
produce the average rate of rent so derived. 
Allthat we have is that Ram Charan gave 
evidence, which was not contradicted, to the 
effect that he was merely a nominal tenant 
of the holding recorded in his name. I 
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cannot find either in the jadgment of tho 
Subordinate Judge or of the learned District 
Judge any reference whatever, to these 
assessment statements by way pf evidence 
and Ido not think for. myself that these 
statements were ever looked at at all; and 
indeed there is an obvious reason why they 
were not regarded as materials upon which 
the Courts needed to rely for coming to 
their conclusions. I have already stated that 
wlien the caso was up for trial on the first 
occasion the parties actually came to an 
agreement as to the amount of gross rental 
for a period of nineteen years, 1294 to 1312. 
The only dispute between the parties in the 
Court of the Subordinate Judge was with 
respect to seven years, namely 1300 to 1308 
Fasli, and that dispute related to a sum of 
Ra. $49-18-6 per annum exoess rent which 
the plaintiff claimed had been received in 
respect of threo holdings, None of these 
holdings belonged to Ram Charan. I cannot 
seo, therefore, that the respondent has any 
case now to support the contention that the 
mortgagee was entitled to be charged a sum 
of Ra. 507-8 for the years 1809 to 1818 
Fasli. The Subordinate Judge, who has re- 
eontly taken the account between the parties, 
followed the lead of the District Jndge ami 
has allowed excess rentin respect of Ram 
Oharan’s holding for the years subsequent 
to 1818. He has laid down that as the 
District Judge has allowed this sum for the 
years 1309 to 1813 Fasli, there is no reason 
why the excess rent at the same rate 
should not be allowed for the subsequent 
years up to the date to which the account 
has been calonlated. I find from the account 
prepared by the Subordinate Judge that 
excess rent in respect of Ram Oharan’s 
holding has been allowed for nine and a 
half years, that is to say from 1309 till 
half of 1318 Has. In my opinion the 
whole of this amount must be excluded 
from the account. The result is, therefore, 
that this appeal must be allowed in part. 
The decree of the lower Appellate Court must 
be modified, fire, by allowing the mortgagee 
interest from the date of the mortgage of the 
2nd of December 1835 up to the date to which 
the accSunt has been taken, secondly, the sum 
with whichthe mortgagee has been credited on 
account of excess rent of the holding of Ram 

haran, that is to say for 9} years at 
fe. 1]2-12-5 per annum (sea the statement af 
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account prepared by the Subordinate Judge), 
must be excluded from the account. The 
office will have the account corrected accord- 
ingly and the plaintiff will be given a decreé 
for redemption upon payment of the sum so 
found within six months from the date of the 
decree of this Conrt. These are the only 
points which have arisen for détermination. 
The mortgagor will be allowed proportionate 
costa in the Court of first instance and in the 
first Appellate Court. I allow the mortgagees- 
appellants costa in this Court in proportion 
to the extent of their success. _ 
Appeal parily alowed. 


N 


MADRAS HIGH OOURT. 
Civit Ravisiox Patrrion No. 23 or 1913. < 
: March 6, 1914. 
Present:—Mr. Justico Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
SANKURATRI TIMMAYYA— 
PETITIONRR - 


cereus 
- Sri Rajah UPPALAPATI VENKATA 
VIJAYA GOPALARAJU BAHADUR 
ZAMINDAR GARU-—RasProNDENT. 

Owil Procedure Coda (Act F of 1008). a. 115—Coste 
—Error—Poue to correct. 

Under section 115 of the Oode of Civil Procedure, 
the High Oourt oan intarfere and correct an incorrect 
figure entered in a decree as Vakil’s fee owing toa 
mistgken calculation, but not an omimsion to enter 
proportionate costs which could have been corrected 
by an appeal. 

Petition under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Oourt of Godavari, in’ 
I. A. No, 231 of 1912 in Appeal Suit 
No. 118 of 1911. 

Mr. T. Prakasam, for the Appellant. 

Mr. P. Narayanamurths, for the Respondent. 

JUDGMENT.—The District Judge acted 
with material irregularity: in not correcting 
the patent arithmetical error in the 
calculation of the Vakil’s fees and we correct 
that error by inserting Rs. 10 instead of 
Rs. 20 as the Vakil’s fees due to the respond- 
ent before us in his capacity of appellant , in 
Appeal Suit No. 113 of 1911 in the Godavari 
District Court. Hven ifsection 115, Civil 
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Procedure Còde, does’ not apply we think 
that such patent clerical or arithmetical 
errors committed by the lower Courts could 
be corrected by us under the general powers 
_ of sifperintendence vested in us under the 
Charter Act, section 15. 

As regards the District Judge's having 
awarded proportionate costa in the District 
Munsif’s Court also, on Re. 600 and odd, 
though the District Munsif awarded the Vakil’s 
fees alone to the respondent on that amount 
and the respondent had not appealed to the 
District Court in respect of the other costs 
(such as proceas-fees, etc.) disallowed by the 
Munsif, the District Judge justifies such 
award of excess coats under the powers 
vested in the Appellate Court under Order 
XLI, rule 33. 

Even if he was wrong in that opinion, that 
is not an error which oould be corrected 
under section 115, Civil Procedure Code, 
especially as section 115 applies only to cases 
‘where no appeal lies” to the High Oonrt, and 
‘the appellant could have appealed againat 
the order awarding the excess costs passed 
by the District Judge. This petition is 
allowed as regards the Ra. 10 and is dis- 
ae in other respects. The parties will 

bear their own costs in this petition. 


Order modsfied. 


MADRAS HIGH COURT. 
Sscoup Apprat No. 2363 or 1912. 
March 6, 1914. 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
SUDALA MUTHU MOOPAN asp otnars— 
DO a E 





' BANKARA N ARAYAN A AIYAR 

PLAINTIFF AND OTHERS—DAFENDANTS— 

Rusronpanre. 

Tranafer of Property Act (IV of 1882), s. 51—Im 
provements, what are not. 

Spending of a small sum of money every year 

in the usual manuring and levelling of the lands 

ceased for the purpose of husbandman-like 

P altivatlor thereof, does not entitle a person to 
r3cover the same as value of improvements, whon 
the sale, in pursuance of which tho lands wore 
being enjoyed, is set aside as not binding on tho 
laintiff owing to the porson who aotually sold the 
fan da not being suthorised to do so. 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 404 of 1911, preferred against that 
of the District "Munsif of Tinnevelly, in 


Original Suit No, 409 af 1910,- 


FAOTS. —Suit was by a Hindu male, on 
attaining majority, to set aside a sale affected 
by his mother as his guardian, during his 
minority. Both the lower Courts found 
that the sale, not being for any necessity, 
was not binding upon the plaintiff. The 
defendanta, however, claimed the value of 
improvements effected by them to the pro- 
perty in dispute, which improvements con- 
sisted in manuring and levelling the suit 
property. The lower Appellate Court nega- 
tived the claim, holding that the defendants 
failed to prove that any improvemente had 
been effected by them and that even if 
they hed spent anything at all, it was only 
for the purpose of husbandman-lke culti- 
vation of the property in suit. The defend- 
anta then appealed to the High Conrt. 

Mr. M. D. Devadoss, for the Appellants.— 
The appellants are entitled to the value of 
the improvements. They have spent money 
for manuring the land and have improved 
the fertility of the soil. They have also 
levelled the property and are entitled to be 
reimbursed the expenses incurred by them 
in so doing, 

Mr. T. RB. Krishnaswami Iyer, for Mr. 
T, R. Ramachandra Iyer, for the Respond- 
ents.—The acts referred to are acta usually 
done in the ordinary oourse of cultivation 
and do not amount to improvements. The 
defendants are, therefore, not entitled to the 


, value thereof. 


JUDGMENT.—The only arguable ques- 
tion in this second appeal is whether the 
defendants Nos. 8 to 7 are legally entitled 
to be reimburred by the plaintiff the costs 
of improvements effected by them on the 
lands in their possession. But even this 
question would arise only if the defendants 


. have proved that they did effect such im- 


provements and if they also proved gatis- 
factorily the value thereof. , 

As we understand the judgment of the 
learned District Judge, he finds that the de- 
fendants Nos. 3 to 7 have not proved that 
they have done anything more than spending 
a small sum every year in the usual manur- 
ing and levelling of the lands for the purpose 
of husbandman-like cultivation thereof and 
that they have not proved what they have 
spent even on such usual acts. 

Thore is, therefore, no foundation for the 
second appes! which is dismiased with costs. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
ÅPPRARS AGAINST Orpess Nos. 269 asp 270 
or 1918. : 
March 8, 1914. 
Present:—Mr. Justice Wallis and 
Mr. Justice Ayling. : 
VENGIDUSAWMY AIYAR AXD OTHERS— 
Drraxpants—APPELLANTS 


versns 
NARAYANASAWMY AIYAR AND ANOTHHR 


—~PLATNTIPPS—RBSPONDE ATS. 

Hindu Law— Widow's estate— Widow in potasesion as 

brespasser—Alionation by widow—Smii by reversioner 

—Burden of proof that widow had only 
inisrect, 


4 

Where a reversioner claims to rocover possession 
of properties of which a widow was in on 
without any title for more than the statutory 
period, the burden is on the reversionor to ahow that 
the widow had only a limited interest in such pro- 


nse aren ol Pada oh akasa, 9 M. L. J. 88, 
Kuppuencm Grinivasaicagar, 10 Ind. Cas. 63; 
Q 4 L. T. Ais, (1911) BL W. N. 814, followed. 


Appeals against the decrees of the Court 
of the Subordinate Judge of Kumbakonam, 
in Appeal Suits Nos. 908 and 904 of 1912, 
respectively, preferred against those of 
the Oourt of the District Munsif of Shujali, 
in Original Suits Nos. 74 and 32 of 1911, res- 
pectively. 

Mr. K. Srintvasa Atyanger (with him Mr. 
T, Nateu Atyar), for the Appellants, 


Mr. V. Visvanatha Basiri (with him Mr. 
T. R. Venkatarama Sastri), for the Respond- 


ents. 

JUDGMENT.—According to tho finding 
of the Subordinate Judge the properly vested 
in Vaidyanstha Aiyar as the last surviving 
member of the joint family of himself and 
his two brothers. His brothers’ widows and 
their mother-in-law enjoyed the property on 
his behalf for many years during his obsence. 
In 1864, after the mother-in-law’s death, one 
of the widows sued the other claiming the 
whole property as heir to Vaidyanathe who 
had not been heard of for: many years and 
was presumably dead. It was held, though 
that is not now the law, that the two widows 
were entitled to succeed as heira to the 
property of Vaidyanstha, the last male 
owner. On the death pf one of the widows 
the properties which fell to her share passed 
to the reversioners of VWaidyanatha. On 
the death of the surviving widow, the claim 
of the reversioneras is contested by the 
daughter's sons of her husband by a previous 
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wife; and the plaintiffs have s&od as rever- 
sioners to establish their title. The Subor- 
dinate Judge has held correctly that the ouns 
was on the plaintiffs to show that a widow 
who took possession in these circumstances 
acquired only a limited estate, following 
Bapanayya v. Peddichalamatya (1). See also 
Kuppusawemy v. ‘Srintvasatengar (2). 
He has alao held for the reasons given by 
him that that onus has been satisfactorily 
discharged, and we are not prepared to inter- 
fere with his finding. The appeals are dis- 
missed with costs. 


6) 


N. 814 


Appeal dismessed. 
M. W. 


9 M. L. J. 88 
JO Tad. Oas. 68, 9 3L L. T. 445; (1911) 


PUNJAB CHINF COURT. 
Suoonp Crvi Apresar No. 1893 or 1918. 
April 20, 1914. 

Present:—Mr. Justice Johnstone. 
GOBIND RAM—PLAINTIFR-——ÅPPELLAWT 
versus 
HAKIM asp OTHER3S—DEPENDANTS— 
RESPONDENTS. 

Punjab Courts Act (XVIII of 1884) as amended 
by Punjab Acts (I and IV of 1912,) s» 40—Seoond 
appeal—Piading of fact—Oourt ignoring important 
evidence—Ground of appeal—Pre-emption—Burden of 
pron =A amnes of good faith—Market valus where io 


be al 

A fin of faot is Hable to be set aside 
on soon appeel where the lower Appel- 
late Court. has decided a question of fact bytoo 
exclusive an attention to one particular piece of 
evidence Instead of a just and reasonable 
opinion upon the whole of the evidence in the 


case, 
Rajah Durga Proaad Siagh v. Rajendra Narain Bagchi 
4 Ind. Oas. 718: 87 0. 203% 10 O. L. J. 570, referred to. 

Where in a pre-emption mit œ ridiculously 
high price of tho preempted property is 
alleged to havo been - pald and the circum. 
stances show that it has been inflated, the Court 
is justified. in ooneluding that the price has nob 
been fixed in good faith and allowing only its market 
value. 

Second appeal from the decree of the 
Divisional Judge, Sialkot, dated the 27th 
March, 1913, reversing that of the Munsif, 2nd 
Class, Raya, dated the 27th April, 1911, 
decreeing the plaintiffs elaim. 


i 
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Mr. Nand Lol, for the Appellant. 

Lala Nihal Chand, for the Respondents. 

JUDGMENT. a this case there are two 
questions for decision with a third’ sub- 
sidmry question, namely, first, was the 
property sold by the deed of 7th September 
1909 only the premises marked O. D. E. in 
the lower Appellate OCourt’s plan, or did the 
sale include also the premises marked 
A.B. P Secondly, if the -sale included A. B. 
then, inasmuch as plaintiff in his plaint only 
sued for O., D. E., can he be allowed now 
toamend his plaintP Thirdly, what price 
should plaintiff pay in either case P In my 
opinion the sale was only of C. D.E. The 
first Oourt gives overwhelming reasons for 
its findings in this behalf, chief of which 
may be stated as follows :—The deed of 
7th September, 1909, expressly states that 
the property sold is the same as that which was 
sold inthe deed of 1885. . An examination 
of that deed makes it quite clear that it 
did not inculde A. B. Secondly, the general 
description and dimensions given in the 
deed. of 1909 militate against the idea that 
A. B. was included. And, again, there is a 
certain amount of oral evidence in favour 
of the view that only O. D. H. was sold. The 
lower Appellate Court has, in my opinion, 
not attached due importance to the above 
points, and has been much impressed by 
the fact that in the deed of 1909 the 
northern boundary of the property sold is the 
house of Mit Singh. Now Mit Singh’s house 
is to the north of A. B. and the lower Appellate 
Court seems totake this as conclusive proof 
that A. B. was included in the sale ; but, 
as been pointed out in many rulings and 
specially in the Caloutta ruling quoted in 
the first Court’s judgment, namely Rajah Dergah 
Prosad Singh v. Rajendra Narain Bagchi 
(1), in cases of this kind a Court should not 
decide the question, what was really sold, by 
too exclusive an attention to one particular 
piece of evidence. It should form a just 
and reasonable opinion upon the whole of 
the evidence in the case. In my opinion 
the first Court was right in ila decision. 
It is, therefore, unnecessary to discuss the 
question whether the plaintiff should be 
allowed to amond his plaint or not: the 
plaint being correct there is no occasion for 
ite amendment. 


(1) 4 Ind. Gas. 713; 87 O. 203; 10 0. L. J. 870. 
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Tho next point to be decided is, what price 
plaintiff should pay for the bargainP The 
defendant, vendet, urges that Rs. 500 were 
paid in full before the Sub-Registrar. Plain- 
‘tif on the other hand asserts that Rs. 400 


“of this were taken back and thatthe real 


price and also the real market value was 
Rs, 100. The Local Commissioner values 
0. D.E. at Rs. 210. No doubt it is diff- 
cult to believe the witness who says that 
he saw Rs. 400 refunded, but at the same 
time I think the Court is justified in reject- 
ing the vendee’s assertion that Re. 500 was 
fixed in good faith. It is apparently a 
ridiculously high price for the premises 
0. D. E. and it must have been well known 
to the vendor and vendee that the sale 
would be contested. It follows almost as 
a matter of certainty that the price has been 
inflated and in these circumstances the Court 
was justified in looking at the market 
value. The Local Commissioner’s estimate 
does not seem to have been based on 
valuonble materials, and no doubt his report 
might have been better, but it appears 
to me that it would only be causing 
unnecessary expenss and trouble to the 
parties to have a further inquiry into the 
miter. Judging by the extent of the pre- 
misos and prices obtained on previons occu- 
sion for A. B.andO. D. W. respectively, it 
seems to me that Ra. 200 is probably not far 
from the mark. 

I, therefore, accept this appeal, set aside 
the judgmont and dsores of tha lower 
Appellate Oourt and restore the decree of 
the first Ooart. Vondeo a pay plaintiff's 


costs throughout. 
PERE accepted, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Oararyan Orvis Sarr No. 33 or 1912. 
May 29, 1912. 
Presont:—Mr. Hayward, A. J. O. 
MAHOMED DAD MAHOMED— 
-  PLATNTLF¥ 


| versus < 

FATIMA wira or MAHOMED DAD 

MAHOMED AND oruaps—Durexpawta. 
Muhammadan Law—Divorce—Conditional divoros 


882) 


MAHOMED DAD MAHOMED Y. FATIMA, 


4isgal—Dower—Non-payment of dower no dafenos in 
marriage 


Suit for restitution af conjugal rights where 
Sonsummated. 

The plaintiff, on socount of disputes as to the 
payment of dower and maintenance of his wife, exe- 
outed s document feb for the payment of dower 
and mainténance by monthly instalments and 
declaring that in dafault tho e should be oon- 
sidered as divorced: 

Hold, that the stipulation for conditional divorce 
was illegal accarding to Muhammadan Law, end that 
the non-payment of tha maintenance instalmont was 
no defencs to a sult for rastitution of conjugal rights 
by the husband. 

In a suit for restitution of conjugal righta the plea 
of non-payment of dower is unsustainable whore the 
marriag>? has boen consummated. 


Mr. Hirdaram Mewaram, for tho Appel- 
lants. 


Mr. Dupshand Bilaram, 
pondent. 


JUDGMENT.—Plaintiff saes defendant, 
his wife, for an injunction directing ber 
return and defendants Nos. 2 and 8, her 


for tho Res- 


father and mother, for an injunction 
directing them not to prevent her 
return. 


Defendants plead non-payment of part of 
the dower and divorce under a subsequent 
document, 


It appears to ms, however, that the plea 
of non-payment is unsustainable as the 
marriage admittedly was consummated and 
the parties are Mahomedans. That has 
been clearly laid down by Mahmood, J., 
in the Full Bench case of Abdul Kadir 
v. Salima (1) which has been followed 
by all the other High Courts as noted in 


Wilson’s notes to paragraph 48 of his Anglo: 
Mahomedan Law, 3rd Edition. 


It also appears to me tbat the plen of 
divorce cannot be sustained. The marriage 
contract was contained in the document 
(Exhibit A) which was supplemented some 
five years later by the document relied on 
(Exhibit B) on acqount of disputes as 
to the peyment of the dower and main- 
tanance of the wife. The latter document 
provided for the payment of the amount 
of dower and maintenance remaining due 
by monthly instalments and declarcd that 
in default the wife should be considered 
to be divorced. The monthly instalments 
admittedly have not been paid, but on the 


(1) 8 A. 140 A. W.N. (1888) 68. 
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other hand no explicit divorce has since 
been pronounced. No reference ever was 
made to it in the subsequent correapond- 
The question 

argued has bean whether in these circhm- ` 
stances there has or has not been a 
divorco. The arrangement was certainly 
not a divorce in any of the forms ordinari- 
ly recognized by Muhammadan Law and 
detailed in paragraphs 56 to 58 of Wilson’s 
Anglo-Mahomedan Law, 8rd Edition. Nor 
would the words used in the document 
(Exhibit B) admit, in my opinion, of its 
being construed as a delegated power of 
repudiation as stipulation for right of 
divorce ‘as desnribed in paragraphs 66 
and 67 of Wilson’s Anglo-Mahomedan Law, 
8rd Edition. At most it could be con- 
stroed as part of the conditions of the 
marriage contract and such ‘conditions 
might or might not be valid according to 
Muhammadan Law as stated in section 
VII of Chapter VI of Vol. IT of Ameer 
Alis Mahbomedan Law, 2nd Edition. These 
would appear to be no express authority 
admitting the legality of such. conditional 
divorces. On the other hand they savour 
somewhat of temporary marriage shown 
to be illegal in paragraph 58, and doubt 
has been expreased as to the validity of 
conditional divorces on second marriage in 
paragraph 68 of Wilson’s Anglo-Mahomedan 
Law, 2nd Edition, 

It appears to me, therefore, after giv- 
ing the document my best consideration , 
that the stipulation for conditional divorce 
“is: illegal’ according to Muhammadan Law. 
This decision would be in accordance 
with the general rule to interpret strictly 
in questions of personal relations arising 
under Muhammadan Law, though latitude 
has been exercised in other matters 
-in consonance with modern conditions by 
the Oourte. 

It is unnecessary in these ciroumstances 
to do more than state that the connter- 
«plea of non-performance of the condition 
precedent to return the wife has,in my opinion, 
not been established by the evidence #dduced, 
namely that of witnesses Nos. 1 to 4. The 
existence or non-existence of any condition 
precedent would be immaterial in place of the 
illegality of the conditions as to divorce. 
contained in the document under Muhammadan 
Law. 
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The finding on the issue No. 1—What amount 
of the dower remains unpaid and is the non- 
payment su ficient cause for defendant No.1 not 
returning to her husband—must accordingly 
be that non-paymant of dower is nota sufficient 
cause; the findings on issue No. 2—Whether 
there had bean such breach of the document as 
to entitls defendant No, 1 to refuse to return to 
her hosband, and on issue No, 3—Whether the 
document had tho effect of a divoree—in the 
negative. There must, therefore, ba a decree 
directing defendant No. 1 to return to her 
husband and prohibiting defendants Nos. 
2 and 3 from preventing her return. Costs 
to ba borne by the defendants. 

Sust decreed. 


PUNJAB OHIEF COURT. 
Orv Buvistox Perros No. 648 or 19138. 
April 7, 1914. 
Present:—Mr. Justice Johnstone. ` 
GODAI MAL,—Dasrexoaxt—Purrrioxgy 


versus 
FIRM oy RAM RAKHA MAL AND 
SHAM DAS—Prarstirvs AND RAKHA MAL 


—Duyexpast—Reeponpests. 
. Ravision—Provincia? Small Cause Courts Act, (IX 
of 1887), a. 25—Fiading of fact on meagre eurdence 
Surety. 

A finding of fact besed practically on no 
evidence by a Small? Cause Court is liable to 
be set aside on revision under seotion 25 of Act 
IX of 1887. A mere entry of a person’s name as 
surety in ths creditor's and broker’s books is in the 
face of his flat denial on solemn affirmation of 
little or no value, 


Petition, under section 25 of Act IX of 
1887, for revision of the decree of the Judge, 
“‘Bmall Canse Court, Amritsar; dated the 26th 
March 19138, decreeing claim. 

Ini Hukam Ohand, for the Petitioner. 

Rai Bahadar Bakhshi Sohan Lal, for Mr. 
Roshan Lal, for the Respondents. 

JUDGMENT. —This case has been care- 
leasly dealt with. The lower Court, when it 
came to its final order, seems to have for- 
gotten that Godhu Mal, petitioner, was sued 
‘merely as surety, and that it was for 
plaintiff to prove that he really was surety 


for defendant. I can find no such proof on 
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the record. It isclear that the mere entry 
of Godhu Mal’s name as surety in plaintiffs 
books and in the witness Gura’s book, 
without signature or thumb-mark and 
without any independent oral evidence of 
ths factum of suretyship, is in the faos 
of Godhu Mal’s flatdenial of little or no 
value. 7 

Mr. Sohan Lal virtually admits that he 
is unable to resist this petition. I allow 
revision and modify the decree by striking 
out of it the name of Godhu Mal. I declaro 
that he is not liable under the decree and 
that the snit as regards him is dismissed 
with costs in both Courts. > 
© Petition allowed. 


‘SIND JUDICIAL COMMISSIONER'S 
OOURT. 
ORIGINAL OU1vIL Sorr No. 93 or 1912. 
August 4, 1918. 
` Prosent:—Mx. Hayward, A. J. C. 
FIRM or MOTUMAL—Puaintires 
DErEMs 
FIRM or RUTTANJI~-Duranpants, 
Contract to sell and deliver according to affce terms — 
Practice of European merchanis—Due date Sunday — 
Delivery to be completed by Saturday. 
A parson omtragting to seland deliver (oriasooording 


to office terms must make arrangements according to 
wana eee merchants for the 


drawing of samples, for their analysis, and for 

weighing and delivery a few daya before due date, 
Ta ordan chat ee le to effect delivery in 
the due date, thongh it 


might hare boari nden possible with special efforts to deli- 
ver the whole amount in one day working from early 
morning to late at night. 

Whare the das date is Sunday, a non-working day 
for European merchants, the deliveries have to be 
completed by Saturday. 

The Hon’ble Mr. Harchandras Vishindnas, 
for the Plaintiffs. - 

Mr. 0. M. Lobo, for the Defendants, 

JUDGMENT —Tho plaintif firm alleges 
sales to tho defendant firm of 500 tons of 
turia, deliverable partly to Mossrs. E. D. . 
Sassoon & Oo. and partly to Messrs. Ralli 
Brothers. The plaintiff firm urges that 
the defendant firm failed to make arrange: 
ments for the ete of delivery of 25 
tons by Messrs. . Sassoon & Co, and 
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prevented after 125 tons had been delivered 
delivery of the balance of about 850 tons to 
Messrs. Ralli Brothers. The plaintiff firm 
claims from the defendant firm Rs. 6,500 as 
the difference on the re-sale of the 25 tons 
to Messrs. H.D. Sassoon & Oo. and the 
balance of 350 tons to Messrs. Ralli Bro- 
thers. The defendant firm admita the sales, 
but denies failure to make arrangements 
with Messrs. E. D. Sassoon & Oo. The 
defendant firm admits the delivery of 125 
tons, but denies that the other side were in 
a position to make further deliveries within 
due date, either to Messrs. B. D. Sassoon & 
Oo. or to Messrs. Ralli Brothers. The defend- 
‘ant firm pleads that further deliveries were 
rightly refused after due date by Messrs. 
Ralli Brothers and they dispute the damages 
on the re-gales to Messrs. E. D. Sassoon & Oo. 
and Messrs. Ralli Brothers. 


The contracts have been admitted to be as 
follows:— 


1. 29th December 1911.—25 tons of toria 
deliverable to Messrs. Louis Dreyfus & Oo., 
but subsequently accepted as deliverable to 
Mossrs. Ralli Brothers. 


2. 15th January 1912.—25 tons of toria 
deliverable’ to Messrs. E. D. Sassoon & 
Oo. 

8. 15th January 1912.—50 tons of torra 
deliverable to Messrs. Ralli Brothers, 

“4 235th Jannary 1912.—200 tons of 
torja deliverable to Messrs. Reli Bro- 
thers. g : 

b. lst February 1912.—200 tons of 
torta deliverable to Messrs. Rali Bro- 
thers. 


The form of contracts has been admitted to 
be the same in each case as that putin by the 
broker Rijhumal (Hxhibits 19 to 20). "That 
form provided that samples, weighment and 
' delivery should be according to office terms 
and that the delivery should be to the offices 
specified, in this case respectively to Mesars. 
Louis Dreyfus & Oo., Messrs. H. D. Bas- 
soon & Oo. and Messrs. Ralli Brothers. The 
due date for performance of all these con- 
tracts was Sunday the 25th February 1912. 
The main steps in the performance of the 
contracts have not been disputed. The dealer 
intending to make delivery has to obtain 
a sampling order from the office, by which 
is understood the European firm. The dealer 
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has then to proceed to gat the sample drawn 
from his gooda. The sample is drawn from 
a selection of b to 10 per cent. of the bags of 
each lot numbering 150 to 300 bags, this 
being ordinarily a Railway wagon load. The 
samples are drawn by the office godown 
keeper. The dealer might, in case of urgency, 
get samples, when drawn, sent off at once, 
but usually all the samples drawn in the course 
of the day are sent off at specified times, 
once or twice in the day, for analysis to the 
office. The dealer has, then, after aocept- 
ing the analysis, to proceed to get a delivery 
order from the office addressed to the office 
godown keeper and to have the bags weighed. 
Two bags are usually weighed at a 
time and only 5 or 10 per cent. are-weighed 
of each lot, npmbering 150 to 300 bags the 
lot, or Railway wagon load, by the office 
godown keeper. It should appear that 10 
or 12 bags of toria go to the ton, ao that 
12 to 25 tons of foria would go to one lot for 
a Railway wagon load. 

There has been some dispute os to the 
time required for these various processes. It 
would appear however that, approximately, 
5 to 15 minutes would be required for draw- 
ing a sample, 5 to 10 minutes for analysis 
and 5 to 15 minutes for weighment and 
delivery of each lot of 12 to 25 tons. The 
tims spent in going to and from the godowns 
at Keamari and the office in the town 
‘must also be allowed. for, and consider- 
ation must be given to the other business 
to be got through in the day by the office, 
It would appear from the evidence, as a 
whole, that delivery of 509 tons would be 
possible in one whole day, the godowns open- 
ing at 8 A.M. and the office at 10 A.L, and 
closing shout 6 p.u., but that only as a special 
case could delivery of 1,00) or 2,000 tons be 
completed. The witnesses on these points are 
Messrs. Louis Dreyfus -& Co.'s clerk (Ex- 


hibit 5), Messrs. Ralli Brothers city godown 


clerk (Exhibit 34), their Koamari godown 
clerk (Exhibit 41), their analysor (Exhibit 
42), Messrs. Sanday Patrick & Oo.’s assistant 


- godown keeper (Exhibit T), the Manager of 


Messrs. Louis Dreyfus & Co. (Exhibit S) 
and the Manager of Mossrs. Clementa Robson 
& Oo. (Exhibit W). Š i 

There has also been some dispute whether 
analysis of the sarhpledrawn can be post- 
poned Hill after delivery. The defendant 
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Hormasji (Prhibit A) has urged that when 
dealera are pressed with time itis always 
allowed by tho offices. His agent Lakhmi- 
chand (Exhibit P) speaks of fiveor sixoccasions 
when this has been allowed. Represenatives 
of the firma of Jaggannath Beharilal (Hx- 
hibit Q) and Hemandas Thakurdas (Exhibit 
U) give corroborative evidence, and also 
Messrs. Sanday Patrick & Co.’s assistant 
godown keeper (Hxbibit T). Messrs. Ralli 
Brothers’ office Dill department clerk (Ex- 
hibit 85) has mentioned six instances and 
Messrs. Louia Dreyfus’ clerk (Exhibit B) 
has referrred to many instances (Hxhibite Y 
and Z). But it does not appear to me that 
there is any evidence to show that moh 
facilities can be claimed os a matter of right. 
It would appear to be no more than a con- 
cession granted at the option of the offices. 
That such is the case appears clear from the 
evidence of the Manager of Messra. Louis 
Dreyfus & Co. (Exhibit S) and the Manager 
of Mesra. Clements Robson & Oo. (Hx- 
hibit W). 

There has been considerable dispute about 
the effect of drawing samples on or before 
the due date. Plaintiffs’ have contended that 
it is equal to delivery, and that the offloes aro 
bound to accept delivery in such cases two or 
three days after due date, both accord- 
ing to ocnatom and law. There can be 
no doubt that delivery often has been taken 
in such cases after due date as stated by 
the witnesses representing the firms of 
Chambasiug Partabsing (Exhibit 21) and 
Pokardars Khushaldas (Exhibit 92). The 
representative of the firm of Jaggannath 
Beharilal (Hxhibit Q) has oxpressly stated 
that delivery in such cases is entirely at 
the option of the offices, while the representa- 
tives of Tarachand Chellaram (Exhibit 38) 
and Panjn Brothers (Exhibit 30) have 
stated definitely, that in such cases delivery 
must be accepted by the offices. Mosarn. 
Sanday Patriok’s head clerk (Exhibit 28) 
has admitted that his firm takes such de- 
liveries after due date. but on the other hand 
their form of notico (Exhibit 24) specifically 
requires delivery within due dale. Messrs. 
Volkart Brother’s Assistant Manager (Hx- 
hibit 28) has stated that his firm. considers 
it is bound in sach cases to accept deliveries 
atter due date, and their form of notice 
(Exhibit 29) requires merely that, tender 
he made within due date. But this evidence 
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is not, in my opinion, sufficient to prove thas 
in such eases delivery must necessarily be taken 
after due date, and there is farther evidence 
af considerable weight to the contrary. 
Measrs. E. D. Sassoon’s head clerk (Exhibit 
81) has stated that his firm refuses delivery 
after due date, and their form of notice 
(Exhibit 31) specifically states that tendor 
is not equivalent to delivery. Messrs. 
Ralli Brothers’ office bill department clerk 
(Exhibit 35) gives two instances of deliveries, 
accepted after due date. But their city 
godown clerk (Exhibit 84) and their godown 
keoper’s clerk (Exhibit 41) have stated 
that no such dolivery can be accepted without 
apecific order of one of the Managers. Messrs. 
Ralli Brothers have moreover a notice (Exhibit 
M), hanging up in their brokers’ room, re- 
quiring samples to bedrawn one or two 
days before due date, and in any case before 
10 a w. on the due date. The notice ` 
announces that snalysis must be accepted 


. before 12 noon and that then delivery will be” 


accepted up to 3 P. N., but that after due date 
the firm will not accept delivery. The Manager 
of Messrs. Louis Dreyfus & Co. (Exhibit 9) 
has also stated that acceptance after due 
date is entirely at the option of the office 
and his firm’s form of notice (Hxhibit AA) 
expressly states that tender is not equivalent 
to delivery. It is true that both Messrs, 
Ralli Brothers and Messrs. Louis Dreyfus 
& Oo. are interested in maintaining this 
position in another snit brought against 
them (Exhibit 51). But this, of itsolf, 
would not appear to me just ground for 
excluding the evidence of these firms. The 
Manager of Olements Robson & Oo. (Exhibit 
W) has corroborated their views that accept- 
ance of delivery after due date is entirely 
at the option of the offices, and their 
form of notice (Exhibit X) distinctly states 
that tender is not equivalent to delivery. 
It is, in my opinion, abundantly clear that 
no general custom has been established 
whereby drawing samples before dno date 
makes it incumbent on the offices to accept 
deliveries after due dates. 

On the contrary, ihe evidence has indi- 
cated that dealers intending to give delivery 
are bound to have their samples drawn at 
such times on or before the due dates aa to 
admit of reasonable opportunity for analysis 
and weighment within due dates, in order 
to enable the offices to ascertain that what - 
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has been tendered is of the proper quality 
and proper amount for delivery in accord- 
ance with the contracts as provided in tha 
Qnd and 8rd conditions of section 38 of tho 
Contract Act.’ ` 


It has been faintly contended by the plaint- 
iff. firm in the last resort that, when the 
due date falls ona Sunday, delivery must 
be accepted on Monday, according to custom 
by. which such cases have to be decided as 
pointed out in the case of Lalchand v. J. L. 
Kersten (1). This contention has not, how- 
ever, been supported by any evidence. On 
the other hand, the contention of the defend- 
ant Hormasji (Exhibit A) that delivery 
must be completed on Saturday when the 
due date falls on Sunday, has been corro- 
borated by the representative of the -firm 
of Jaggannath Beharilal (Exhibit Q) and 
the clerk of the Chamber of Commerce 
. (Exhibit K) who has produced a rule to that 
effect, No. 8 (a) of the rales of the Chamber 
of Commerce (ExhibitL), and by the Managers 
of Messrs. Louia Dreyfus & Oo. and Messrs. 
Clements Robson & Co. (Exhibits X and 
W). There would appear in these circum- 
stances to be no reasonable doubt that 
“tho custom is for delivery to be completed 
on Saturday, if tho dae date falls on 
Sunday. 


The contracte and their terms have now 
been considered in details, and it is next 
necaysary to consider what steps were taken 
by the parties to fulfil their undertakings. 
It appears that the market began to fall the 
day after making the two last contracts, namely 
the 2nd February 1912, as shown hy the 
broker Rijhumal (Exhibit 19). Thereupon 
disputes arose as to the 4th and bth con- 
tracts affecting 400 out of 500 tons of the 
five contracts. These diaputes were on the 
14th Fobroary 1912 roferred to arbitration. 
They were as to the making of the con- 
tracts which was denied by the defendant 
firm. These circumstances appear from the 
evidence of the broker Rijhumal (Exhibit 
19) and the recital inthe award (Exhibit. 
8). Endéavours have been made to show 
that the dofendants’ denial was reasonable, 
but, reasonable or not reasonable, they must 
bear the whole responsibility for the delay 
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so caused, as their liability on the contracta 
bas been decided against them by their 
chossn Judge, the arbitrator, in this award 
(Exhibit' 8). : 


e 

On the 19th or 20th February 1912, that 
is on Monday or Tuesday of the week 
within which the contract had to be per- 
formed, oral arrangements have been 
alleged to have been entered into between 
the defendant firm, Messrs. E. D. Bassoon 
& Oo. and Messrs. Reli Brothers. The 
defendant Hormasji (Exhibit A) has stated 
that he sent his agent Lakhmichand (Exhibit 
B) to arrange fora general acceptance of 
deliveries on their account with Sirumal 
(Exhibit R), the broker of Measrs. B. D. 
Sassoon & Oo. But MHormasji did not 
appear to me to be a witness in whom 
implicit confidence could be placed, though 
no special weight need be attached to tho 
fact of his exolusion from the Native 
Merchants Association, as he may have had 
grounds sufficient from his point of view 
for objecting to arbitration in his cases 
by Sindhi members of that association. 
His agent, Lakhmichand, appeared to me 
to be a witness of no credit, and his 
antecedenta have been shown to be unsatia- 
factory. - He is stil an  undischarged 
bankrupt.’ He is moreover directly contradict- 
ed by the broker Sirumal who has denied 
that any such arrangement was made with 
him on behalf of Messrs. E. D. Sassoon & 
Co. Defendants have, therefore, failed to 
prove the alleged arrangement at the 
time with Messrs. H. D. Sassoon & Co. 
There would appesr, however, to be no 
special reasons to doubt that they did, then 
or later, come to some such arrangements 
with Messrs. Rali Brothers. It would 
have been more satisfactory, if the arrange- 
ment had been spoken to by some one or 
other of the Managers of Messrs. Rali 
Brothers.” But there was no suggestion 
before the hearing that such an arrange- 
mont had not been made ani part 
delivery was actually taken and it.ll de- 
livery apparently would have been taken 
withont objection by Messrs. Ralli 
Brothers. i pi sh; 

On the 20th February 1912, Tu: day,’ 
plaintiff sent a written demand for de- 
livery orders (Exhibit 1). Defendants re- 
plied they would send delivery oflers in the” 


Vol. XXIV] 
FIRM OF NOTUMAL t, FIRM OF RUTTARII, 


case of th8 first three contracta, but they 
denied the last two contracts (Exhibit 
2). Thera have besn soma disputes as to the 
exact date upon which tho reply was sant. 
Tie press copy (Exhibit E) was dated 
the 20th, wails it sppəar3 in the book 
after a letter, dated the 21st. This casts 
doubt on tho allegation of ths defendant 
-Hormasji (Exhibit A) that it was sent and 
refused on the Tuesday, and to show 
that it was not actnally despatched till it 
wan sent registered on the 22nd, tho 
Thursday, according to the postal receipt 
(Exhibit D). The defendant Hormrsji 
(Exhibit A) has further. alleged that də- 
livery orders for the first three contracts, 
namely, 25 tons, deliverable to Messrs. E. 
D. Sassoon, & Oo. and 75 tona, deliver- 
- able to Messrs. Ralli Brothers were sent, 
but refused on the same day, 22nd, Thurs- 
day. This allegation of refusal, however, 
-depends merely on the word of tho defend- 
ant Hormasji (Exhibit A) and the eomewhat 
vague corroboration of his agent Imkhmi- 
chand (Exhibit B). For reagens, already 
recorded, it does not appear to me that their 
account of the matter ought to ba accepted 
without corroboration. The preas copies 
of these orders are,~it ia true, dated tho 
22nd (Exhibits B and ©), but that would 
not necessarily mean that they wore not 
daspatched the following day. Tho only 
raasons for supposing that they wore 
despatched on tho 22nd is the assertion, 
mide in the letter of the following day 
(Exhibit 6), that these delivery orders were 
being sent again. That assertion, however, 
-might merely have been made with 8 view 
to discrediting the other side and to explain- 
ing the obvious delay on the part of the 
defendant firm. It is difficult to understand 
why either the letter, or the delivery orders, 
should hive bosn refased, but in any case 
it does not appear to have had any practical 
efact, a9 deliverios were actually mado 


a 


within duo date of tha 25 tons to Moasrs, | 


E. D. Sassoon & Co. and the 75 tons to 
Mossra. Ralli Brothers and the delivery 
orders. of the remaining 490 tons of tho 
two disputed contrasts wore admittedly 
not sent until tho following day, that 
is to say, after the publication of tho 
award. 

On the 23rd February 1912, Friday, the 
award Was published confirming the two 
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disputed contracts of 400 tons (xhibit 8). 
Tho plaintif firm tharaapon sentin their 
demanda for delivery orders both for the 
first three contracta (Exhibit 5) and for 
the Inst two, confirmel by the award 
(Exhibit 4). The defendant firm replied 
by sending the delivery orders of the first 
threo contracts “agrio”, as they stated, and 
also delivery orders for the last two, 
confirmed by- the award (Exhibit 6). Plaint- 
iffs’ Pleaders replied stating, that the 
delivery orders were received at 5 P.M. only, 
and pointing ont that 25 tons were deliverable 
to Messrs. Louis Dreyfus & Co. ont of the 75 
tons delivery order given on Messrs. Ralli 
Brothers. They demanded an answer with- 
in two hours, and stated that they proposed 
to give delivery on Monday, but claimed 
payment before delivery of thd differences 
between the contract fates and the rates 
of Messrs. K. D. Sassoon & Co. and Measrs. 


“Ralli Brothers. This letter is Exhibit 7. 


The plaintiff firm also telegraphed that 
same night et 8-55 P.u., demanding pay- 
ment of the difference before delivery 
(Exhibit A) betwéen the contract rates 
and the rates of Messrs. E. D. Sassoon & 
Co. and Messrs. Balli Brothers. There is 
soms dispute os to the exact hour at which 
tho award was received. The plaintiff 
Dayaram (Exhibit 16) stated that it was 
received at 4 P., and that upon the sub- 
sequent roceipt of the delivery orders he 
wont atonceto his Pleaders to take advice 
abont the 25 tons deliverable tq Messrs. 
Lonis Dreyfus & Co., included in tho orders 
for 75 tons on Mossra. Rili Brothers, and 
at the same time sent his brother Udhavdas 
(Exhibit 18) to the defendant firm with 
the order for the 75 tons on Messrs. Ralli 
Brothers. Tho plaintiffs Dayaram and 
Udhavdas alleged that they were not able 
to obtain the correction of the order that 
night and were only able to meet after office 
hours and go too late to take further steps 
at the office of Massra. Ralli Brothers. The 
defendant firm has , contended that the 
award was received botween 2 and 3 p.m, 
and the delivery ordera were sent between 
8.80 and 4 p.w., and that the other side 
lost -valuable time in making idle exonses 
which might have been occupied in pre- 
parations, necessary for completing delivery 
of the contracts, and never went that day 
at all to the office of Messrs. Ralli Brothora 
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Jt appears to me, however, impossible to 
rely on the memories of the parties for the 
exact hour of events which took place 
18 months ago, and the only documentary 
evidence shows that the delivery orders 
were not received till nearly 5 par. (Exhibit 
7). But there would appear some force 
in the contention that no special steps 
were taken that evening towards delivery 
as objections were made both in the letter 
(Exhibit 7) and in the telegram sent 
late that night (Exhibit 8) ło giving 
delivery at all unless payment was made 
of the differences between the contract 
rates andthe rates of Messrs. E. D. Sassoon 
& Co. and Messrs. Ralli Brothers. At the 
game time it would appear that the delivery 
orders were received too late to collect the 
dealers and effect anything practical that 
evening, while there was some reason at 
least in the objection relating ¢o the in- 
` clusion of 235 tons deliverable to Messrs. 
Louis Dreyfus & Co. in the delivery order 
of 75 tons deliverable to Messrs. Ralli 
Brothers. The contract is dated 29th 
> December 1911 for delivery to Messrs. 
Louis Dreyfus & Co. The Secretary of 
the Native Merchants Association has shown 
(Bxhibits G and J) that transactions were not 
stopped until 5th January 1912, and were not 
re-opened until 12th March 1912, with 
Messrs. Louis Dreyfus & Co. There was, 
therefore, room for doubt whether the 
delivery order as received was correct. 
Indeed defendants’ agent Lakhmichand 
. (Exhibit B) has himself admitted that he 
was doubtfol and had to go and make 
inquiries in the bazar whether the delivery 
order should be given for Messrs. Lonis 
Dreyfus & Oo. There appears, therefore, 
good reason to accept the explanation that 
the order was eventually acted upon the 
next -day as ib stood, uncorrected, owing to 
the urgent necessity of completing the 
deliveries under the contracts to Messrs. 
Ralli Brothers: The other 
quiring payment of differences before delivery 
has been admitted to be unanstainable, bnt 
on the whole the evidence indicates that there 
was no time on the Friday. to take any 
“practical steps towards making deliveries 
to Messrs. H. D. Sassoon & Oo. or Messrs, 
Ralli Brothers. 

On the 24th February 1912, Saturday, 
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A ; 
plaintif Dayaram (Exhibit 16) sent an 
order to his vendor, Hemumal, to deliver 
the 25 tons on account of the defendant 
firm to Messrs. E. D. Sassoon & Oo. The 
head clerk (Exhibit 31) of the latter 
firm has admitted that Hemumal had 
already delivered them 25 tons and came 
that day and asked for appropriation of 
that delivery to the account of the defendant 
firm, but that this was refused as the 
defendant firm had made no contract with 
Messrs. E. D. Sassoon & Co. The head 
clerk (Exhibit 81) has positively denied 
that any. arrangement at all was made, and 
the broker Sirumal (Exhibit R) who has 
asserted that an arrangement was made 
about the middle of that day and communi- 
cated to their office, must have been mis- 
taken. No other reason has-been suggested 
for the refusal of the re-appropriation or for 
their subsequent acceptance of a re-sale of 
the goods to’ themselves. The defendant 
Hormasji (Exhibit A) has merely stated 
that he received a telephone message from 
the plaintiff firm, about 11 or 12 that day, 
Baying that delivery was not being accepted 
by Messrs. E. D. Sassoon & Co. and that 
thereupon he sent his agent Lakhmichand 
(Exhibit B) to arrange about this diffienlty 
with firumal (Exhibit R)- the broker of 
Messrs. E. D. Sassoon & Oo. His agent 
Lakhmichand (Exhibit B) has stated that 
the broker admitted he had forgotten to. 
communicate the previons alleged arrange- 
ment with his office, but proceeded then 
and there to make a fresh arrange- 
ment and the necessary communications. 
But Lakhmichand, according to the broker, 
did not come to him until 12.noon, and it 
was 12-80 or 1 p.m. before he could inform 
the office, and abontl or 2 Pp, x. before he 
could inform the defendant firm. The 
arrangement was, therefore, at best made 
late in the day and the responsibility for 
the delay rested with the defendant firm. 
But, as already observed in view of the 
evidence of Messrs. E. D. Sassoon & Co.’s 
clerk, it would appear that no arrangement 
was ever actually made that day. The 


broker does not entirely support the story ` 


of the defendant Hormasji and his agent 
Lakhmichand and great weight cannot, 
as already pointed ont, be given to these < 
two witnesses, All that can bê seid is 
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that the braker may have been approached 
in the matter, but too late for any definite 
arrangement to be made. In any case the 
defendant firm should be liable for the failure 
in the matter of their agents, Mesars. E. D. 
Sassoon & Co. ; 

On the same day, the 24th February 
1912, Saturday, the plaintiff firm must 
have received the defendant firm’s tele- 
gram (Exhibit 9), intimating that they 
would pay differences soon after 9 o'clock 
in the morning. That is the time which 
appears cn the telegram. Plaintiff Daya- 
ram (Exhibit 16) and his brother Udhavdas 
(Exhibit 18) have stated that they collected 
their vendors and proceeded about 10 or 
11 o'clock in the morning to get sampling 
orders for themselves and their vendors for 475 
tons from the office of Messrs, Ralli Brothers. 
They have stated that they proceeded with 
the sampling orders to the godowns at 
Keamari and got back to their kotht by half 
past one in the afternoon, after having had 
samples drawn by the godown keeper of 
Meaars. Ralli Brothers. The defendants on 
the other hand contend that nothing was 
done until after receipt of their letter, 
(Exhibit 10) insisting upon delivery within 
due date and stating that differences would 
be paid only after delivery. But this letter 
wasa reply to one from the other side 
received at 11 4. M., aa stated in the reply. 
The defendant Hormasji (Exhibit A) has 
Stated that he personally delivered their 
reply between 12 and 12-80 in the day and 
that he got a receipt slip for it which, 
however, has been lost. But it is impossible 
to rely on the accuracy of the memories of 
the parties as to the precise hour of the 
delivery of the letters sent nearly 18 months 
ago, and it seems to me improbable that 
action was deferred until receipt of this 
reply. In any case, there is no reliable 
proof that that was so, nor snfficient ground 
for rejecting the story that the samples were 
drawn during the morning before return, 
about half past one in the afternoon, to the 
kethy. The defendanta further contend that 
the samples were, in any case, not drawn 
that day to the extent of 475 tons. This 
contention hag been based upon the facts 
that Moesars. Rali Brothers office bill 
department clerk (Hxhibit 35) has only been 
able to produce one sampling order and that 
only for #5 tons (Exhibit 36) and that the 
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godown auperintendent sent a letter (Exhi- 
bit 40), stating that there was no other 
sampling order relating to 400 tons. It hasy 
however, been pointed out by the other side- 
thet sampling orders are of no special value 
to the office and are not carefully preserved, 
while the clerk (Exhibit 85) found yellow 
carbon copies of sample slipa showing that 
samples bad been drawn af all events up to 
276 tong on Saturday, the 24th, and a few on 
Sunday, the 25th (Exhibit 388). Some 
original pink sample alipa were subsequently 
found, relating, however, to other samples 
drawn on the 27th and 28th (Exhibit W). 
Messrs. Ralli Brothers’ godown-keeper’s' 
clerk (Exhibit 41) again has’ shown from 
his books that samples up to 800 tons were 
drawn on 24th and 25th (Exhibit 43) apart 
from the samples drawn on the 27th and 
28th (Exhibit 45), and Messrs. Ralli 
Brothers’ analyser (Exhibit 42) has shown 
from his books that samples up to 400 tons 
were drawn from the 24th to the 26th 
(Exhibit 44), though the books do not expli- 
citly show the particular appropriation of 
the whole anount (Exhibit 46). It is clear 
from a comparison of the documenta and 
books produced that these witnesses have 
not been able to secure-the complete record, 
largely due, no doubt, to the fact that many 
of the connected papers were not of sufficient 
value to the office for permanent preserva- 
tion. But the result has been to show that 
a very large quantity of samples was 
actually drawn on the Saturday, the 24th, 
and Sunday, the 25th, amounting to some- 
thing like 400 tons, which is, in itself, a 
strong corroboration of the assertion that 
samples were actually obtained of the whole 
475 tons due to bọ delivered by Sunday, 
the 25th. It has also to be remembered that 
certain entirely distinct amounta of 125 tons, 
previously delivered, were appropriated by 
these contracts by transfer on Monday, the 
26th, leaving only a balance of 350 tons to 
be appropriated ont of the sampled tons, 
‘thus possibly accounting for the books 
showing analysis of 400 tons only out of the 
sample-drawn 475 tons. It would appear 
that the greater part of the sample-drawn 
tons were re-appropriated, after the defendant 
firm had stopped the deliveries, to the re-sale 
contract with Messrs. - Ralli Brothers 
(Exhibit 87), but that ‘would not acconnt 
for the whole amoynt gs another distingt 
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amount of 100 tons seem to have been 
sampled on the 26th and 28th and delivered 
towards the re-sale contract to Messrs. Ralli 
Brothers (Exhibit 45). The ultimate dis- 
posal, however, of the sample-drawn tons 
was not ofimportance. It was not necessary 
to appropriate these particular tons to the 
re-sale contract. That was entirely an 
indepeudent contract to be settled in sucha 
manner a8 might be most convenient to 
Messrs. Ralli Brothers. The important 
matter was to show that samples were offered 
and drawn of 475 tons, and this somewhat 
intricate and incomplete record has afforded 
' strong corroboration of the allegation that 
samples for 475 tons were actually drawn 
on Sunday, the 24th, by Messrs. Ralli 
Brothers. 


On Saturday, the 23th February 1912, 
nothing appears to have been done. This 
fact, in itself, corroborates the assertion of 
the defendant firm that tho offices do not 
work on Sundays. 


On Monday, the 26th’ February 1912, the 

plaintiff firm’s vender, Hemumal, wired 
(ixhibit 17) that the defendant frm had no 
contract with Messrs. E. D. Sassoon & Oo. 
The plaintiff Dayaram (Exhibit 16) and 
Moasrs. E. D. Sassoon’s head clerk (Exhibit 
81) have shown that consequently, the 25 
tons, already delivered by Hemumal, wero 
re-sold and re-appropriated at Rs. 39-8 a 
candy on account of the defendant firm to 
Messrs. E. D. Sassoon & Co. The plaintiff 
firm’s Pleaders thereupon wrote to tho 
defendant firm (Exhibit 11) stating that 
as there had been no contract the goods had 
been re-sold to Messrs. E. D. Sassoon & Co. 
The plaintiff Dayaram (Exhibit 16) and 
his brother, Udbaydas (Exhibit 18), -have 
shown that on the same date 123 tons 
delivered by certain other dealers, as shown 
in the answer to interrogatory No. 4, on the 
Saturday, were, by arrangement, transferred 
to the defendant frm’s account with Mosars. 
Ralli Brothors. It has been alleged that tho 
defendanta, Hormasji and his father Rustom, 
and their agent, Leakhmichand, strongly 
objected to this transfer, but it does not 
much matter whether they did or did not 
object as these deliveries have been apecific- 
‘ally admitted in the pleadinga and were 
accepted by Measrs. Ralli Brothers. It has 
‘farther been alleged that the analysis of the 
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samples was on the point of completion that 
game day at about 8 P. w., when the defend- 
ant, Hormasji (Exhibit A), and his agent. 
Lakhmichand (Exhibit B), stopped further 
deliveries, or, as they prefer to put it, rofased 
to extend the time necessary to authorize 
acceptance of deliveries that day by Messrs. 
Ralli Brothers. It does not seem to matter 
much which way it is taken. The result was 
precisely the same, namely, that the defend- 
ant firm prevented further deliveries on 
their behalf to Mesars. Ralli Brothers. 
Thereupon the undelivered balance of 350 
tons was re-sold at Re. 89-8 a candy in 8 
re-sale contract of 875 tons (Exhibit 37) to 
Messrs. Ralli Brothers, thus disposing of the 
total of 475 tons deliverable to Mesars. Ralli 
Brothers. The plaintiff firm’s Pleaders 
informed the defendant firm the same day 
by their letter (Exhibit 11) of this re-sale to 
Messrs. Ralli Brothera. The deliveries 
under the re-sale have been formally proved 
by the answers to interrogatery No. b, 
corroborated by the representatives of tho 
firms of Chambasing Charatsing (Exhibit 
21), Cuverbhan Sukhanand (Exhibit 25), 
Kishinchand Butamal (Exhibit 26), 
Manghanmal Gianchand (Exhibit 27), 
Menghraj Ramdas (Exhibit 47), Pokerdas 
Kishindas (Exhibit 48) and Phatumal 
Nanjumal (Exhibit 49). They are also 
corroborated by Messrs. Relli Brother’s office 
bill department clerk (Exhibit 35) who 
states that deliveries were completed by 28th 
February to Messrs. Ralli Brothers. 

There has been some dispute as to the 
market rate at the date of breach of the con- 
tracts. It has been pointed ont on behalf 
of the plaintiff firm that Rs. 89-8 a candy 
was the actual rate of the re-salea to Messrs. 
E. D. Sassoon & Co. and Messrs. Ralli Brothers. 
Messrs. E. D. Bassoon & Co.’a head clerk 
(Exhibit 81) has given the raie as Re. 39-8 
on the 24th and 25th, riging to Ra. 40-8 on 
the 27th. Messrs. Ralli Brothers’ bill 
department clerk (Exhibit 25) has given 
the rate aa Res. 89-8 both on the 26th and 
27th. The representative of tho Punjab 
Brothers (Exhibit 30) has given the rate 
as Ra. 39-8, though he has admitted that he 
settled a contract himself at Re. 41. That, 
however, he has explained was settled above 
the market rate in order to avoid litigation. 
The defendant, Hormasji (Exhibit A), has 
himself admitted the rate of Rs. 90-8 for the 
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125 tons acthally delivered and there would 
appear no good reason why Rs. 89-8 should 
not bə_ acospted as correct market rate 
at the date of breach of the contracta. 
The only difficulty has arisen from the 
rates shown in the answers to the 4th and 
5th interrogatories. The rates thon shown 
varied from Rs. 4939-4-0 to Rs. 41 on 
Saturday, the 24th, in the caso of the pur- 
chases from Aildas Siwaldas, Pokerdas 
Kishinchand, Menghraj Ramdas, Oooverbhan 
Sukhanand, CKishinchand Batamal and 
Haransing Dhamising. Bat these were no 
doubt forced purchases, made in the urgent 
necessity of completing the tolal amount of 
4735 tons, to be delivarad to Mesars. Ralli 
Brothers. 


The rəmsining facis comprisa merely 
formal correspondence batween the parties 
prior to this litigation. On the 27th February 
1912, the defendant firm’s Pleaders replied 
that they would pay for.the deliveries 
actually made, but that they denied all 
responsibility for non-deliveries to Messrs. 
E. D. Sassoon & Oo. and Messrs. Ralli 
Brothers (Exhibit 12). On the 7th March 
1912, the plaintiff firm’s Pleaders sentin a 
bill for the estimated loss (Exhibit 18). 
On the 8th March 1912, the defendant 
firm’s Pleaders replied as before that they 
would pay for the actual deliveries, but 
were not responsible for mnon-deliveries 
(Exhibit 14). On the 9th March 1912, the 
plaintiff firm’s Pleadera suggested that 
what was admitted might be paid, and that 
a suit could be brought for the balance. The 
amount admitted was, thereupon, paid and 
on the 26th March 1912, this suit was filed 
for the balance, Rs. 6,500 odd. 


It remains to summarise the position. 
What the plaintiff firm had practically to do 
wisto make arrangemonts according to 
office terms, that is, according to the terms 
usual with the European merchants for the 
: drawing of samples, for their analysis and 
for weighing and delivery by Saturday, the 
24th February 1912, of 25 tons of tora to 
Messrs. E. D. Sassoon & Co., 25 tons .of 
toria to Messrs. Louis Dreyfus & Co., 50 
tons to Messrs. Ralli Brothers and again 
490 tons to Messrs. Ralli Brothers. The 
plaintiff firm would have to commence their 
operations. according to the usual prastice 
with Efropean merchants, a few days 
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-before due date, in order that it might be 
possible to effect delivery in the ordinary 


“manner within due date, though it might 


have been possible with special efforts to 
deliver the whole amount in one day working 
from early morning to late at night. The 
deliveries had to be completed by Saturday 
the 24th February 1912, as the due date was 
Sunday, the 25th Febrtary 1912, & non- 
working day with Earopean merchants. 
The plaintiff frm, accordingly, on Tuesday : 
the 20th February 1912, demanded delivery 
orders from the defendant firm. The defend- 
ant firm replied that they would send them 
delivery orders for the 25 tong deliverable 
to Mossrs. E. D. Sassoon & Co., and the 
25 and 50 tons deliverablo respectively to 
Mesars. Louis Dreyfus & Oo. and Messrs, 
Ralli Brothers, but they denied liability with 
regard to the further 400 tons deliverable 
to Messrs. Ralli Brothers. The defendant 
firm, however, did’ not send the delivery 
orders, nor did they make any arrangements 
whatever at that time with Messrs. E. D. 
“DN & Oo., though they did make some 
general arrangements then or probably rath 

later with Messrs. Ralli rained The 
plaintiff firm again demanded delivery 
orders from the defendant firm in the 
afternoon of Friday, the 23rd February 1912, 
on receipt of the award confirming the 
contracts for the further 400 tons deliverable 
to Messrs. Ralli Brothers. The defendant 
firm then sent delivery orders for 25 tons 
upon Messrs. E. D. Sassoon & Oo. and for 
75 tons on Messrs. Ralli Brothers and for 
the further 400 tons on Messrs. Ralli 
Brothers. These orders were received about 
5 p.a. It is doubtful whether at that late 
hour it would have been possible for any 
practical steps to havo been taken towards 
delivery. At the most the individual vendors 
might have been collocted and sampling 
orders might have been obtained, but it was 
the cold reason when the offices would seem 
to be closed punctually by Huropean 
merchants. Tho plaintiff firm any way 
took no steps. apparently beyond en- 


` deavouring to got ono of the delivery orders 


corrected, which ought to have been for 25 
and 50 tons respectively on Moeasrs. Louis 
Dreyfus & Co. and Messrs. Ralli Brothera, 
instead of 75 tons wholly on Measrs. Rall 
Brothers. They also took unsustainable 
objection to delivery before payment of the 
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differences between the contract rates and 
the rates of Messrs. E. D. Sassoon & Oo. 
and Mosars. Ralli Brothers. They sent a 
letter and a telegram intimating their 
objections and calling for an immediate 
reply from the defendant firm. The plaintiff 
firm next morning, that is, Saturday the 
24th February 1912, inatrocted their vendors 
to make the necessary delivery of 25 tons to 
Messrs. E. D. Sassoon & Co, and they appear 
to have also decided, as that was the morn- 
ing of the due date and the timo was short 
aod no reply had been received from the 
defendant firm, to accept in place of the 
delivery orders required for 25 and 50 tons 
respectively on Mesara. Louis Dreyfus and 
Mesars. Ralli Brothers the incorrect delivery 
order for the whole amount of 75 tons on 
Mogsra.~ Ralli Brothers. They accordingly 
collected their vendors and got sampling 
orders for the whole 475 tons deliverable to 
“Messrs. Ralli Brothers. This was probably 
about the time of the receipt of tha telegram 
from the defendant firm saying that they 
would pay the differences in rates, but prob- 
ably before the receipt of the letter froni 
‘the defendant firm on the same subject and 
pointing out that deliveries had to be made 
within due date. Any way they went about 
10 o’clock and obtained sampling orders from 


the office of Messrs. Ralli Brothers. They ` 


then proceeded to have the samples drawn 
at the godowns at Keamari and got back at 
about half past one in the afternoon to their 
lotht in the town. They appear to have 
proceeded in the ordinary courae of business 
but they did not make any special arrange- 
ments for expediting analysis or delivery and 
probably hoped to be-allowed to complete 
delivery on the Monday by Messra. Ralli 
Brothers. Any way on the Monday morning 
the 26th February 1912, they arranged a 
re-appropriation of 123 tons, delivered pre- 
viously by certain other merchants, to the 
defendant firm’s account with Messrs. Ralli 
Brothers and were proceeding the sams 
afternoon upon the completion of tho 
analysis to give delivery of the remaining 
350 tons, when the defendant firm intervened 
on the ground that the due date had passed 
and stopped the further deliveries which 
would otherwise have been made and accepted 
without demur by Messrs. Ralli Brothers, 
It appears to me alear on a consideration 
af the ehoye facts that the plaintiffs were 
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anxious throughout to complete their 
contrecta and indeed no reasonable sugges- 
tion has been made why they should not 
want to complete them. The only explana- 
tion that could be thought of was that fhey 
were lasy and wished to save themselves 
the trouble of making actual deliveries and 
merely claim differences from the defendant 
firm. Thatexplanation does not commend 
itaslf to me as the least probable in all the 
circumstances proved. The plaintiff firm 
demanded delivery ordera in good time 
before due date but did not get them until 
the evening before due date, that is, late on 
Fridsy afternoon, the delay having been 
due entirely to the denial of the main’ 
contracts by the defendant firm. They 
nevertheless effected delivery of the 25 tons 
due to Moasra. E. D. Sassoon & Oo, though 
no arrangements had been made by the 
defendant firm with Messrs. E.-D. Sassoon & 
Oo. They also -took the uaual steps, though 
perhaps not any special steps, to arrange 
for delivery to Messrs. Ralli Brothers and 
they actually succeeded in -arranging by 
transfer delivery of 125 tons and would have 
further succeeded in effecting delivery of the 
remaining 350 tons, had not the defendant 
firm intervened and prevented the exten- 
sion of time being allowed by Messrs. Ralli 
Brothers. It does not rest with the defend- 
ant firm after having themselves caused 
delay from Tuesday, the 20th February 1912, 
till late in the evening of Friday, the 23rd 
February 1912, to complain that special 
arrangements were not made by the other 
side to remedy their own default. It is 
obvious that the defendant firm intended to 
do all they conld to nullify the effect of the 
award against them and to get ont of the 
further contracta for 400 tons deliverable to 
Messrs. Ralli Brothers. It appears to me in 
these circumstances that responsibility for 
the non-completion of the contracts within. 
due date must be laid entirely upon the 
defendant firm. With regard to the damages, 
as already observed, they must be calculated 
as shown in the bill admitted by the defend- 
ant firm as the difference between tho 
contract rates and Rs. 3839-8-0, the rates 
of the re-sales to Messrs. E. D. Sassoon S 
Co. and Messrs. Ralli Brothers. 

My finding, accordingly, on the issnes— 
whether the. plaintiffs were ready tp deliver 
the goods within due date to Messrs, H. 
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D. Sassoon® & Co.—is in the affirmative ; 
and whether the defendants made arrange- 
mənta to accept delivery with Messrs. E. 
D. Sassoon & Oo.—in the negative; upon 
thee issuo—whether the “plaintiffs were 
ready to daliver the goods within due date 
to Messrs. Rali Brothers and wheather the 
deliveries ware properly refised after due 
date by Mesara. Balli Brothers—both in 
the affemative ; on the issue—whether the 
plaintiffs or defendants were guilty of 
breach of contracts—that defendants were 
guilty of the breach; upon the issues— 
what damages should be allowed—that the 
damages claimed must be paid by the 
defendants. There must, accordingly, bes 
decree in favour of the plaintiffs for 
Rs. 6,588-5-0 to be paid by tho defendants 
with interest at 6 per cent. from the date 
of suit to paymant with éqste including 
the full Oourt foes on the plaint, but only 
two-third of the Pleader’s anl witnesses’ 
costs in view of the failure to establish 
the allegations with regard to the special 
terms of the contracts. Defendants must bear 
their own costa. | 

Sutt decreed. 


PUNJAB OHIEF COURT. 

Orv, Revistox Patrrion No. 1008 or 1918. 
April 21, 1914, 
Present:—Mr. Justice Johnstone, 
BASSA—Dersxpast—Paritionag 

~ versus 
Musammat AMIR BIBI AND ornars—- 


Plarrtorre—-ResPoxpants. 
Sucession Certificate Act (VII of 1889), s. 4— 
` Oortificate required for part of sum claimed—Raviswon 
—Punjab Courts Act (XVLI of 1684) as amended 
by Punjab Acts (I aad IV of 1912), « 70. 

A mit is subject to the provisions of section 4 of Act 
VI of 1889, even whens part of the sum olaimed 
requires a sucession cartifloate. 

Ahmad Shafi v. Buayadi Begum 88 P. R. 1891, 
referred to. 

A suocesslon certifloate ought not to be refused simply 
on the ground thas a regular suit invol the ques- 
tion of succession between_ ths parties pending 
before a Olvil Court. 

The qaoestlon whather a succession ocsrtificate is 
required in a ouso is aabsect to ravislon under section 
70 of Ast XVILL of Pa as amudad by the Punjab 
Acta I and IV of 1912. 

Course do be adopted in such cases pointed out, 
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Petition, under section 70 of Act XXV 
of 1899, as amended by Act IV of 1912, 
for revision of the order of the Maunsif, lst 
Olass, Amritsar, dated the 4th February 
19138, passing an order that there was no need 
of a succession certificate and the case should 
proceed without it. 

Mr. Nand Lal, for the Petitioner. 

Khawaja Gia-ud-Din, for the Respondents, 

JUDGMENT.—The claim was for Rs. 550, 


said to be half the property left by one 


Musammat Begam Bibi. .In part this con» 
sists of ornaments and in part of a debt. 
The Mansit (Najm-ud-din), before whom 
the casa first came, held thats succession 
certificate was required. Plaintiffs applied 
to the District Judge for a certificate, 
which was refused, apparently on the ground 
that the questions involved were in issue 
in the present case and should be decided — 
there. When the present case came up 
again, it was in the Oourt of Sardar 
Bikram Singh, Honorary Civil Judge, who 
held that no certificate was required. Də- 
fondant at once cama to the Divisional Court ` 


* and then to this Court on revision, and 


I admitted the petition and stayed proceed- 
ings. , 
Ahmad Shaft v. Bunyads Begum (1) is 
saffisient authority for the proposition that 
certificate is essential, at least in regard 
to part of the claim. Respondenta’ Counsel 
admits this. The question is, what is the 
most convenient course for adoption now. 
I can see no reason why the District Judge 
refused to grant certificate. This case 
cannot be decidel without one, and thus 
the idea isa mistaken one that the Distriot 
Judge should hold his hand until this has been 
decided. If he had any doubts, he could 
have given certificate subjeot to security. I 
cannot upset his order here, as I have no 
ee or appeal against that order aan 


ag think the bəst plan now is for me i s 
order as follows: The Munsif’s ruling that 
certificate is not required is incorrect, at 
least as regards part ofthe olaim, and I set 
that order aside. Hə should consider that 
order cancelled and shonld adjourn the 
case for three months to let plaintiffs petition 
the District Judge to review his order re 
fusing oartificate. If the District Judge 


(1) 83 P, R. 1891. 
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DALIP BINGH t. NUNSHI. 


again refuses, tho Munsif must dismiss so 
much of the claim as requires a certificate 
and go on with tho rest. If the District 
Judge grants certificate, the Munsif must 
then hear the whole case and decids it on the 
erits. Petition allowel to this extent. 
osts hara to ba costs in tho cass. 
Petition allowed. 


» PUNJAB OHIFF COURT. 

Broonp Orv, Apegat No. 1497 or 1912. 

April 15, 1914 
Present: —Mr. Justice, Johnstone. 
DALIP SINGH—Darexpaytr— 
APPRLLANT 
vernus 
MUNSHI AND orspas—Puarytirvas— 
RERPONDENTS. 

Registration Aot (XVI of 1908), s. 17 (1) (b)—Deod 
of exchange (tabadla namah) of immoveable property 
of the valus of Rs. 100 or more executed by sonless 
land owner—Docres given on admission of his widow— 
Right of his reversioners to contest alisnation. 

A sonless land owner executed a deed of exchange 
of ancestral holding of the value of more than 
Ra. 100, but it wos not registered. On his death 
a decree on ita strength was passed on the admission 
of his widow: 

Held, that the reversioners of her husband could 
challenge the decree in a declaratory suit; 

Held, also, thatthe exchange was inadmissible in 
evidence for want of registration, end the decree 
obtained thereon on the admission of the widow 
could not affect the rights of the reversionors, 
whether the exchange was for necessity or not. 


“ Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, 
dated the 24th June 1912, affrming that of 
the Subordinate Judge, 2nd Class, Hoshiar- 
pur, dated the 28th March ,1912, decreeing 
the claim. 

Mr. Nanak Chand, for the Appellant. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—In my opinion the deci- 
sion of the Courts below in this case is 
correct; and, as the point has been fully 
dealt with in their judgments, it is not neces- 
sary for me to discuss it at length. The 
plaintiffs in this case have all along denied 
that there was really any exchange at all 
made by the deceased Milkhi, and they 


have also contended thet if ea deed of 
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exchange was erecuted, then it as without 
consideration and “necessity.” No doubt 
the plaintiffs recognise the fact that upon & 
so-called tabadla-namah Dalip Singh obtained 
s decree against Milkhi’s widow, defendant 
No. 1, upon an tkbal-dawa presented by 
that lady. But this is not the same as 
saying that they admitted the existence of 
an exchange by Milkhi. It seems quite 
clear, therafore, that defendant-appellant has 
to prove an exchange, and that the tabadala- 
namah not. being registered, he cannot 
prove that exchange ab all, From this it 
follows that the widow had no right to 
confess judgment and that her confession of 
judgment cannot be allowed adversely to 
affect the plaintiffs who are tho reversioners 
of Milkhi. 

For these reasons the appeal is dismissed 
witn costa. 

Appeal dismissed. 


PUNJAB OHIEF OOURT. 
Ssconp Civin Appaat No. 676 or 1910. 
January 6, 1914. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Beadon. 
MUTSADDI SINGH axp oraars— 
PLaprrirrs—A PPRLLANTS 
COTES 


NARAIN—Durunpawr-—Buspoxpanr. 

Oustom— Succemion—Jata of Jagiaun Tahail, 
Ludhiana District—Appointed hsir—Right to succred 
collaterally in family of hus adoptive father and that af 
his real father —Riwaj-i-am—Faty of oustom exclud. 
ing appointed herr from his own father's property. 

The general custom among the Punjab agrioul- 
turiste is that an eppointed heir does not snoceed 
collaterally in the family of the person appointing 
such heir. This rule has been adopted on the 
principle, which is almost of universal applicability in 
this Province, that an appointed heir is not precludod 
from succeeding collaterally in his natural father's 
family Bo whora by oustom soch heir does not 
-succeed collaterally in his real father’s family his 
right of collateral succession in the adoptive father’s 
family is very often 

Dial Bingh v. Bewa Singh, 4 Ind. Oas. 857; 108 P. 
E. 1909, 15 P. L. E. 1910, 169 P. W. R. 1909, referred 
to. 

Among Jats of the Jagraon Tahsil in the Ludhiana 
District no custom prohibiting collateral suocesaion 


t 
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of the eppoinigd holir in his natural father’s family 
oxista and ho is not entitled to succeed ‘bollaterally- 
in his adoptive father’s family. 

The Riwaj-i-am of Jagraon Tahsil prohibiting en 
appointed heir from inhariting his natural father’s 
property along with his own brothers does not mean 
to eftablish that he is also debarred from mucsee outs 

- collaterally to his paternal uncle. 


Sscond appeal from the decree of fhe 
Divisional Judge, Ludhiana Division, at 
Ludhiana, dated 13th May 1910, reversing 
that of the Munsif, Ist Olass, Ludhiana, dated 
18th October 1909, decreesing plaintiff's claim. 

Mr. Muiammad Din, for the Appellants. 

Dr. Muhammad Iqbal, for the Respondent. 

JODGMENT.—The parties are Jats of 
Tahsil Jagraon, Ludhiana District, and the 
sole question before us is, whether an appoint- 
ed heir is entitled by custom to succeed 
collaterally to property left by the nephew 
of the person who appointed him heir in 
the prasense and to tho prejudice of the 
collateral heirs of the deceased. The general 
role, no doubt, is that an sppointed heir 
does not succeed collaterally in the family 
of the person who appointed him such heir 
and the reason for this rule is presumably 
the other rule, alao of almost universal 
applicability throughout the Province, that a 
‘person who has been appointed heir in one 
family does not lose his right of succeasion 
collaterally in the family of his natural 
father. It may well be, therefore, that in 
cases where custom does not recognise the 
latter rule, that is to say, wherethe appoint- 
ed heir loses all right of collateral succession 
in his own natural family, that custom 
would recognise his right to collateral 
succession in the family ofthe person who 
appointed him heir [See Dial Singh v. Sewa 
Singh (1)]. 

' In the present instance the” Divisional 
Judge has dismissed the claim of the plaint- 
iffa, who are collateral heirs of Naraina, 
the deceased proprietor, on the ground that 
by custom in the Jagraon Tahsila collateral 
adoptee by his adoption loses his right of 
succession directly and collaterally in his 
natural family. Weare unable ourselves to 
find any proof of such custom on the record 
and the’ Riwaj-t-am of the Tahsil referred 
to by the Divisional Judge merely states, 
that a person who is appointed heir in 
another family loses his right to succeed 


sid kn a Sa an = 1% 15- P. L. B 
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to his natural father as against his natural 
brothera. This is, of course, a very different 
proposition and in no way precludes such 
person from claiming to succeed to his 
paternal uncle. 

In the present case the defendant stated, 
on solemn affirmation in the lower Appellate 
Oourt, that he was relinguishing all rights 
to succeed to hia natural ° father. Ag he is 
said to have three natural brothers living, 
his right to succeed to Lallu, his natural 
father, would appear to be exceedingly 
remote and in any event this statement of 
his would not neceséarily debar him from 
claiming to succeed to Lallu, and it certainly 
would not prevent him from claiming collate- 
ral succession in Lalln’s family. Nor, again, 
would it in all probability be held binding 
on the defendant’s descendanta. 

As we are not ‘satisfied that defendant is 
disentitled to succeed collaterally in his 
natural family, we must hold that the 
ordinary rule applies, and that he has no 
right to succeed to Naraina in the presence 
of Naraina’s collaterals. We accordingly 
accept the appeal and restore the decree of 
the Munsif, lst class. Respondent must 
pay costa throughont, 

7 Appeal alowed. 


MADRAS HIGH COURT. 
OnIGISAL Civiu Sort No, 448 or 1912. 
March 31, 1914. E 
Present:—Mr. Justice Sankaran Nair. 
Y. V. SRINIVASA AIYANGAR— 
PLAINTIFF 


versus 
Y. CUNNIAPPA CHETTY AND otumzg— 


Durexpants. 

Istters Patent (Mad), ol. 12—Original Side— 
Jurisdichon—Swit for damages for trees cut—Surt for 
lan l—Test—Determinahon of title so as to be row 
judicata —Counsel's fes, sohan allowed. 

Whare on the allegations in the plaint tho title ton , 
land has to bo determined either exproasly or by im: 
plication so as to udo it from being raised in any 
wabsequent suit, the suit is one for land within the 
meaning of the words ofclausel2 of the Madras Lettorn 
Patent. Therefore, a sult for recovery of damages for 
trees out and removed by the defendants is a guib for 
land within the meaning of the sold clause. 
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It is open to a Counsel to appear instructed by his 
client. Therefore, where a party instructs his Coun- 
wel ho is entliled to got as part of the costs awarded 
to him the feo that ha bas paid to his Counsel 


Mr. 0. P. Ramasami Aiyar, 
Plaintiff. 

Mr. M. A. Thirunarayanachari, instruot- 
ed by Messrs. V. Parthasarathi Aiyangar, 
Pakabhirams Aiygr and Visvanatha Sastri, 
for the Defendant. 

The Advocate-General, on behalf of the 
` Bar. 

Mr. J. Krishni Row, for the Bar 
Association, and Mr. Oham#er, for the Attor- 
neys’ Association. 

JUDGMENT,—A preliminary objection 
is taken as to the jurisdiction of this 
Court. It is first objected that the 8rd 
defendant does not live or carry on 
business in Madras and, therefore, the suit 
8o far as he is concernad should bs dis- 
missed. Evidence has bean taken on this 
point and I am of opinion that the suit 
is properly brought against the 3rd defend- 
ant. The evidence shows that he comes 
here to sell his casuarins trees and when- 
ever he has any business to transact in 
Madras with reference to those trees he 
comes to Madras. Saits have been 
brought here against him and he has 
been arrested on warrants issued against 
him in Madras. I accordingly overrule the 
objection so far as the 3rd defendant is 
concerned, h 

The more difficult question that remains 
is whether the suit is one for land with- 
in the meaning of those words as used 
in section 12 of the Madras Letters Patent. 
The suit is brought for the recovery of 
damages for trees cut and removed -by 
the defendants. They are said to be 
trees in & plantation situated outside the 
limits of the ordinary original civil juris- 
diction of this Oourt, and the plaintiff’s 
case. is that this plantation wherein the 
trees stood is vested in him. The juris- 
diction of this Oourt has to be determin- 
ed on the facts alleged in the plaint. 
Now, it is trne no doubt that no relief 
with reference to the land is claimed, the 
only relief claimed being the recovery of 
a certain sum of money. But the plaintiff 
cannot obtain that relief without proving 
his title to the land and an averment 
made in the plaint that the land belongs 


for the 
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to him is necessary. If the tle to the 
land is denied, then, of course,, evidence 
has to be given to 'prove his title. If it is 
is admitted by tho defendants, then it it 
unnecessary to decide the question of tifle ; 
bat in any subsequent suit between the 
parties the question of title to this land 
cannot be raised again. Hither, therefore, 
by express decision or by implication the title 
to the land has to be declared in this 
suit and the matter becomes res judicata. 
Now, it appears to me that where on the 
allegation in the plaint the title to a 
land has to be determined either express- 
ly or by implication so as to preclude 
it from being raised in any subsequent 
suit, the suitisone for land within the 
meaning of the words in section 12 of 
the Letters Patent. Mr. Ramasami Aiyar 
relied upon the decision of this 
Oourt in Manappa Mudah v. 8. T. McCarthy 
(1) and upon the decision in Puttangowda 
y. Nilkanth Kalo Deshpande (2) in which it 
was decided that when a suit is brought - 
in a Small Cause Court for the recovery. 
of s certain sum of money and the 
plaintiff has to prove his title to any land 
in that suit, then the title to the land 
comes only ~ incidentally before the Court 
and the Small Cause Oourt is not divest- 
ed of its jurisdiction to try that sit. 
That may be so. But the ground of 
these decisions is that the title to the 
land will not be res judicata in any sub- 
sequent litigation between the parties and 
when the title will not be res judicata 
between the parties, it cannot be said that 
the question of title is properly before the 
Court for’ determination. I am, therefore, 
of opinion that the suit is one for 
land, and it is conceded that if the suit 
is ons for land it will not lie in this 
Oourt. I accordingly dismiss the suit, 
As the 8rd defendant's plea is disallowed. 
I make no order as to his costs. The 
plaintiff will pay the costa of defendants 
Nos. 1 and 2.. 

Mr. Tirunarayanachariyar applies for a 
certificate for Counsel’s fee. Mr. Ramasami 
Aiyar opposes this on the ground that no 
OCounsel’s fea can be tared im any case 
whera he is instructed- by a Vakil. 


H 3 M. 102; 6 Ind. Jur, 21, 
2) 20 Iad. Oas. 974 37 B. 875; 15 Bom. L. R, 778. 
. 
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Mr. Chami® supporta him. The quéstion has 


besn argued. earnestly for one entire “day. 
I shall, therefore, givo my reasons for: my 
conclusion. 

When a party ia declared entitled to his 
costa, he is prima facie entitled to receive 
all the: reasonable costs incurred by him 
in the ‘conduct of the snit. The fee that 
he might have paid to a Counsel, Attorney or 

-` Vakil is included in his costa; but such 
| fees, of course, should not be unreasonable. 

The rule for taxation of costs, therefore, 
provides that when a party instructs an 
attorney, the attorney’s fees are to be 
taxed aéoording to the scales in Appendix IV 
of the Original Side Rules. . As an Attorney 
` cannot plead, itis necessary for him to instruct 
a Counsel, and, therefore, “ib is only right 
that a perty should get the Attorney’s 
fees as-well as the fees which. were paid 
to Counsel by the Attorney on his behalf, 
and as it is the Attorney who pays the 
Counsel whom he instructs, Counsel’s fee 
is included in his bill of costs. But as 
it ‘is necessary” for an Attorney only to 
instruct oné. Counsel in the conduct of tho 
case, if he instructs also another Counsel, 
then he is. not entitled to get that fee 
as a matter of right. It is open to the 
Taxing Officer not tc allow it. It is also 
open to him to say under Rule 29 of the 
“High Court Fees Rules thet it was neces- 
. sary end proper tbat a second Counsel ` 
should be engaged in the case; then he 
can allow the second Connsel’s fee. Of 

" course, the Judge can always certify for 
“meh Oounsel’s fee. ` 
Where a party appears by o Vakil, - 
“ Vakil’s fees are fixed by Order VI, rule 
.63 of the High Court Fees Rules, and the 
amount of such ‘fee is calculated -where 
- practicable according to the. value of the 
ee and the amount fixed by the scale 
- af. fees. framed under the Legal Practi- 
“ tioners’ ‘Act, 1879. For the same reason 
. that a second Counsel’s fee if not always 
. allowed, it is only reasonable that when 
Counsel appears instructed by a Vakil the ` 
` Counsel’s fee should not be allowed as a 
matter of course. A Vakil 
the case alone. He can act and appear and 
` plead, and, therefore, there is no necessity 
for him’ to engage a Connsel. He can do 
“the. work -which an- Attorney and Counsel - 
‘together ‘can -dò ‘when s--party- appears by 
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an “Attorney. - “But those reasons which” in- 
fluence the Oourt or ‘the Taxing Officer 
to oértify for second Counsel's fee ‘would 
geom to be. also. applicable to’ cases in 
whioh a Vakil jnstructs a Counsel. They 
would seem to apply with greater force; 
as it might be said that cases which 
Tequired a second Counsel) would a fortiors 
seem to require a Oonnsel when a party 
instructs a Vakil instead of an Attorney. 
This principle is followed in Rule 5838 of 
the Original Side Rules which allows’ thé 
Taxing Officer to allow Counsel’s fee in 
reapect of his attendance at Ohambers or 
at the first hearing of a guit when the 
Judge ‘certifies that the case is 6 proper 
‘case for his attendance. The rule “is ‘not 
limited to cases in which the Advocate appears 
“instructed by an Attorney. 

_ Jt was then argued before me that a party 
is not entitled. to claim as part of his costs 
foe paid by him to Counsel whom he in- 
structa directly . without the intervention of 
en Attorney or whom A Vakil instrùcts, bs- 
cause the rules about payment of feos -wheh 
a party appears. by an Attorney go to show. 
“that a party can claim the fee paid to Counsel 
“only when the Counsel appears instructed hy 
an Attorney; and the rules about payment of 
‘costa when a Counsel appears instructed _by 
‘a Vakil go to showthat no Counsel’s fee can 
“peallowed, The argumentis that in Attor- 
ney’s cases when costs are awarded under Rule 
191 they must be insérted in the decree 
“followed by the words “ when taxed and noted 


“in the margin thereof,” and taxation of costa 


‘can only. take place as provided by Orcer 
TV" which requires, an attorney to present 
his bill of costa in which the fee paid to 
Counsel must be entered. There is no pro- 
. vision relating to payment of Counssl’s foe, 
and it is argued, therefore, that it is only 
in cases in which an Attorney may be able 
to present his bill of costs, and, therefore, 
cases in’ which an Attorney appears that 
Connsel’s fee can be awarded to the successful 
party. In my opinion, those who put forward 
these arguments forget that rules for taxation 
of costs only preacribe the procadure for re- 
covery òf ‘costa and the conditiona subject to 
which théy might be recovered. The right to 
recover costs, and fees as part of “costa, 
exists apart from the rules for taxation of 
coats. They cannot be intended or read to 
get rid of the right the existence of which is a 
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prerequisite to the taxation rules coming into 
` operation. Moreover, they were framed ‘at 
a tims when if was not the practice for 
Counsel to appsar instructel by a party or 
Vakil. The rules, therefore, had not such 
casos in contemplation; and the rules which 
were framed to provide for payment of 
costa waen s Counsel appears instructed by 
an Attorney cannot be construed to imposa 
restriction eyen indirectly by disallowance 
of fees upon Counsel appearing instructed by 
a party or a Vakil—a matter which was 
never contemplated by those rules. Again on 
the question whother any rules can fetter 
a Judge in his jadgment, I expreas no opinion; 
but it certainly cannot be done by implica- 
tion, and in express terms his power to award 
costs as prayed for is not taken away. 

Coming to the rules, it may be pointed ont 
the argument that a party represented by 
Counsel should not get the fees that he might 
haye paid to him included in his costs, on 
the face of it, would seem to be unreason- 
able. It has been held by Mr. Justice Wallis, 
and I agree with his conclusion, that it is 
open toa Counsel to appear instructed by his 
client; and if that is so, it appears to me 
that he is entitled to get as part of the costs 
awarded to him the fee that he has paid 
to his Counsel. Otherwise, it would amount 
to the virtual prohibition of a party engaging 

a Counsel and the Oourta will undoubtedly 
struggle against e construction of the rules 
which has that result. 

Now taking the rule about Attorney’s bill 
of costs, rule 191 states that the procedure 
therein prescribed should be followed ‘unless 
otherwise ordered by the Court; and an order 
certifying for Counsel's fee is such an order if 
it is inconsistent with that rule. Rule 63 
about Vekil s feo states clearly that it applies 
to feos “to be allowed to the Vakils.” Read- 
ing it with the Rules 80 to 40 of the Appellate 
Side Rules, I have no doubt that it only 
means that a Vakil cannot claim anything 
more for appearing, acting or pleading up 
to the date of the decree. It may also be 
pointed out that if Rule 41 of the Appellate 
Side Rules applies, it can only operate when 
ad valorem fees are paid and the argument 
to help the plaintiff in this case must cover 
other cases. Liberally construed, it would 
prevent higher costs being awarded when 
a party is represented by Oounsel and 

.. Attorney. 
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If I am right in my intergretation of 
Rule 533, that also is against this view, as 
Counsel may appear instructed by a Vakil 
who may claim as part of the costa the fee 
paid to the Counsel. It was contended éhat 
this rule must be read subject to Rule 191 
and Order IV; but in my opinion all these 
rules haye to be read together and -hey 
certainly are not to be strained to include 
cases which were not in the contemplation of 
those who framed the rules. 

Iam, therefore, of opinion that when Counsel 
is instructed by the party in person, the 
latter is entitled to claim as part of the costa 
decre:d to him the reasonable fee paid to his 
Oounsel, add when he is instructed bya 
Vakil the Taxing Oficer or Judge may 
certify for his fea. 

Certified accordingly. 





PUNJAB CHIEF COURT. 
Sucomp Ort Arrear No. 176 or 1918. 
February 27, 1914 
Present:—Sir Alfred Kensington, Kr., 
Chief Judge. 
WAZIR SINGH AND OTHERS—PLAINTIFRA— 
APPELLANTS 


DSTEUS 
JHANDA SINGH AND 0OTHER—DHIRMDANTS-— 
RESPONDENTS. 

Limitation Act (IX of 1908), s. 19, Sch. I, Ari, a 
—Mortgageo—Redemption —A cknowledgment—-Entries 
Settlement Record not signed by mortgages. 

An entry in a Bettlement Record that a mortgagor 
is at liberty to redeem the land at any time on pay- 
ment of the mortgage money, whioh entry is not signed 
by the mortgages or any person duly 
authorized by him in that behalf, neither amounts to 
8, oontr&ct between the mortgagor and the m 
nor constitutes an acknowledgment for extend- 
ing, under section 19 of Aot IX of 1908, the period 
of limitation prescribed by Articole 148 of the Act for 
& redemption sult. 

Jawala Singh v. Sher Singh, 116 P.R. 1531 and 
Bahadar v.Nanka Ram, 75 P. L. R. 1905 (F. B.); 53 P. 
B 1005; 75 P. L. B. 1908, followed. 

Ganga Ram v. Pokhar Das, 5 Ind. Oas. 993 39 P. B. 
1910; 179 P. L. R. 191% 35 P. W. R. 1910, referred to, 

Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 80th October, 1912, confirming that of 
tbe Munaif, 2nd Class, Shakargarh, Gurdaspur 
District, dated the 21st June 1912, dismissing 
plaintiffs’ suit. 

FAOTS.—On 24th January, 1911, the 
plaintiffs sued for possession of 32 kanals and 
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13 marlas of land by redemption on payment 

‘of the sum of Rs. 45 on the allegation that 
it had been mortgaged by plaintiffs’ ances- 
“tors to the ancestors of the defendants, The 
plaint was silent as to the date of the mort 
‘gage and its redemotion. Bat in the 
Settlement Record of 1852, the nams; of 
‘the ancestors of the parties ware montioned 
‘and it was provided that the mortgagora 
could redeem the landat any tims on pay- 
mmt af tho said sum of R3. 4). 

Both the Oourts below found that as the 
Settlement operations had bsgun in 1850 and 
the hadbast record had been completed in 
“March of that year, the mortgage must have 
taken place before that time and conse- 
quently the suit was barred by limitation, 
notwithstanding the entries relating to the 
mortgage which were repeated with graater 
details in the Sottlement of 1865. 


In second appeal the min contention of” 


the appellant was that the ontry in tho 
subsequent Settlement of 1885 amounted toa 
novation of contract, at any rate it was an 
acknowledgment within the meaning of 
section 19 of the Indian Limitation Ast so 
as to give a fresh starting point of limitation. 

Lila Labhu Rim, for the Appollanta. 

Mr. Nihal Orand Mhra, for the Raspond- 
enta, 

JUDGMABNT.—T hava m hasitation in dis- 
missing this ppal on tho sole point rafer- 
rəd toin the admitting order, namaly, the 


qusstion whether the alleged entry in the’ 


Revenue Records constituted an acknowledg- 
meant for the purposes of extending limita- 
tion under section 19, Limitation Ast. 


Tho entry in question is- that of the 
- 1885 sottlemont of which an extract is at- 
tached to this appeal. Ths rulings Jawzla 
Singh v. Sher Sing’ (1) and Bahadar v. Nank1 
Ram (2) are conclusive as against plaintiffs’ 
contention, and Ganja Rim vy. Pokbar Das 
(3) may also be referred to. 


The further contention that there wasa 
novation of contract in 18835 and that a fresh 
unregistered deed of mortgage was then exe- 
cuted is equally groundless. The 1835 entry 
cannot be read in that way merely besause 
the names of tha owusra wore then given 

greater detail than in the previous Settle- 

1) 116 P. B. 1891. 

fa 63 P. E. 1906, 75 P. L.B. 

8) b Ind. Gas, 90% 80 P. R. TSS 85 P. W. R. 
1016 179 P. L. B. 1910. 
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mat Rəcord, and plaintiffs have not proved 
execution of a fresh deed. 
. It is admitted both that the parties are 
relatives and that the plaintiffs’ predecessors 
in 1839 (or earlier) left the villago and 
settled in another village some five milfs away, 
whére they acquired a large ownership hold- 
ing: from what the partibs say I have no 
doubt that the alleged mortgage in dispute 
was really a part of the general distribution 
of family land effected in the early days of 
British rule, and that there has never been 
any intention of disturbing this arrangement 
for at least 6) years. Plaintiffs cannot now 
demand that their status as mortgagora 
should bə recognized any longer. 

The appeal is dismissed with costa to the 


defendants. | 
i Appeal diemistod. 





CALOUTTA HIGH.COURT. : 
Ssooxp Orvin Appear No. 2056 or 1910. 
May 26, 1914. 
Pressnt:—Justica Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
HULADA PRASAD DEGHORIA— 
Darenpant—A PPELLANT 


versus 
KALIDAS NAIK AyD OTHRBS—PLATNTIFPS— 
RESPONDENTE. 
Grant-Daed—Ancrent instrument —Ambiguityz-Con. 
struction of document—Conduct 
—IFntention—Plain meaning mot overitden by long 
wsage—Debuiter property—Alisnation—Adverse pos- 


session, 
In the construction of ancient grants and deeds 
which are sa gamin, evidence ix admissible as to the 
manner in which the thing granted haa always been 
posest and used, for so tho parties thereto must 
su to hare intended. But this principle 
does not apply whoers there is no ambiguity, for even 
usage does not deviation from terms which sre 
lain. That is to say, forthe construction of ambiguities 
n ancient instrumenta, the Court may resort to oon- 
temporaneous usage to ascertain the moaning of the 
deed, but where the deed, according to its true con- 
struction, says ons thing, it cannot be interpreted to 
msan something else merely becanse the parties 
have gone on for s long time so understanding it. 


peacefully. In the second deed village was 
ted to the same grantee as rent froe debutier 
Wana a ec ae the mane god- 
the land 


dess and the grantee was directed to en 
from generation to generation after ormanco of 
“the sheba of the goddona. 5 


~~. 4 =- = sai 
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t -Subsequently the properties were “partidoned and 
more than 60 years ago permanently Joased by the 
, Members of the family of the grantee, and their 
t income was used by them for thsir own purposes after 

l epplying &@ part of the inoome for the 

‘ performance of the worship of the dosa. Tho 


„permanent leases were never chall 
: Held, that the properties were aob absolute 
* dobuttar proporties of the goiidess but were the per- 
í sonal properties of members of the grantee’s 
«family subject to the charge of the worship of the 


. goddess. 

. Held, also, that the true character of the granis was 
immaterial inasmuch as the parmanent leases, which 

“ were not impeached for about 6) years, had become 

‘indefeasible by lapse of time, and a suit for resump- 

- tion of the properties after the cancellation of those 
‘1sasea was barred by limitation. 


Appeal against the decree of the District 
_Jadge of Bardwan, dated 12th March 1910, 
confirming that of the Subordinate Judge, 
Burdwan, dated 2nd January 1909. 

"Babus Golap (handra Sarkar, Sarat 
Ohandra Dutt, Mahendra Kumar Boss," Biraj 
Mohan Majumdar and Reshindra Nath Sarkar, 
for the Appellant. 

Dr. Rash Behary Ghosh and Babu Bipin 
Behary Ghosh, for the Respondent. 

_JSUDGMENT.—This is on appeal by the 
first defendant ina suit for recovery of pos- 
session of immoveable property, on declara- 
tion of title. The Courts below have con- 
currently found in favour of the plaintiffs, 

And have given them a decree on declaration 
that their title has not been affosted by the 
-sale in execution of & rent decres in a fraudu- 
“lent snit for recovery of alleged arrenrs of 
rent, On the present appeal, one substantial 
“qneation of law has been argued touching the 
- validity of the title of the plaintiffs, which is 
‘based ultimately on two permanent leases 
“granted by a sksbait in respect of the pro- 
‘perties of a religions endowment. The facta, 
-antecedent to this litigation, though of complex 
‘character, may be briefly narrated, in ao far 
‘as such recital is necessary for the appreci- 
-ation and determination of the question pf 
-law raised’ before us. 
‘ The disputed properties lie within the 
stmindary of the Maharaja of Pachete. In 
-tha early years of the 19th century the then 
Maharaja mide two grants in favour of one 
Dob Nath Daghoria, the predecessor of the 
appellant. The firat of these grants was des- 
cribod asa dsdutier pikar of village Jamir 
Kari given for the shed. of goddess Kalyanes- 
„wari. Ths grantee was directe:| to bleas the 
grantor and to enjoy the lanl psacefully. 


In tHe second deed, vilago Dəbiporə was 
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“sraba of the goddess, 
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granted as rent-free debutier “throngh the 
grantee for the skeba of the same goddess, 
and the grantee was directed to enjoy -the 
land from generation to generation after 
shaba of the, goddeas. 
The controversy between the parties relates 
to the true nature of these grants. On be- 
half of the defendant-appellant, it has been 
contended that the dedication was of the com- 


-pletest character known to law, to use the 


language of their Lordships of the Judicial 
Committes inJagadsndra Nath Roy v. Hemanta 
Kumari Debi(1), that the properties conssquent- 
ly vested absolutely in the goddess and it was 
not competent to the shebati to grant a perma- 
nent lease of any portion thereof as was done 
tp the predecessor of the plaintiffs. On be- 
half of the platntiffa-reapondenta it has been 
argued, on the other hand, that the proper- 


ties, after the grants, retained their secular 


character though they became impressed 
thereby with a religious charge, as in the case 
of Ashutosh Dutt v. Doorga Churn Ohatterjee (2). 
The Courta below have concurrently accepted 
the contention of the plaintiffa-respondents 
which, in their opinion, is consistent with the 
terms of the deeds and also with the manner 
in which the dedicated properties have been 
-hold and enjoyed for nearly-a century. 
This view has been assailed on behalf of first 
defendant, who claims to- be the present 
shebazt of the endowment, and maintains 
that the properties in suit are the: absolute 
debuéter of the goddess. In support of this 
view, reliance has been placed upon the deci- 
sion of their Lordships of the Judicial Com- 
mittes in Abhiram Gonoami v. Shyama Oharan 
Nandi (3). In our opinion, the decision 
mentioned does not assisttheappellant. The 
two deeds are at least ambiguous, foralthough 
the properties are describad as debutier, yet 
-they are given to the grantes, who is to enjoy 
them from generation to generation on per- 
formance of the sheba of the goddess. The 
view may reasonably be maintained that the 
grants were not made tothe goddess herself 
but were made to Deb Nath Doghoria in 
order that he might, on performance of the 
enjoy the prepares 

(1) 82 0. 12% 81 L A 208; 1 À L. J. 5868 0. W, 
N. 809; 6 Bom. L. R. 765 


(2) 50. 479; BL A. 182; 5 0. L. B. 206: 4 Sar. P. 0, 
63; 3 8 P.O J. 69% 8 Ind. Jar. mh 8 Shome. 


36 0. 1008; 36 L A. 14% 140. 
Bom. tik 12540 A- L Je851; cee 
J 


F; 


Be 


Volo XXIV] "9 “DXDIAN CASES. bok 
HULADA PRASAD DAGHORIA ©. KALIDAS HALE. ng ee we 
9 = “ 
from generation to ‘generation. In these Drummond (17): “Onc of thé most settled rolek 


circumstances, the Oourt may determine 
the true character of the endowment from 
the manner in which the dedicated properties 
have been held and enjoyed [Gunga Narain 
v. Brindabyun (4), Muddun Lal v. Komul Bibes 
(3); Ram Chandra v. Ranjit Singh (6); Madhab 
Ohandra v. Sarat Kumari (7); Tulsi Das v. 
Riddhi Nath (8) and Mohan Lalji v. Tikatt Sri 
Gordhan Lalj:(9)]. But it has been strenuously 
contended on behalf of the appellant that the 
Oourt is not entitled to look to the conduct of 
the parties for assistance in the construction 
of the grants. This argument is opposed to 
the well-established rule that, in the con- 
stroction of ancient grants and deeds, evi- 
dence is admissible as to the manner in which 
the thing granted has always been possessed 
and used, for so the parties thereto must be 
supposed to have inteuded [ Weld v. Hornby 
(10) Rez v. Osbourne (11)]. As Tindal, O. J., 
observed in Deo ds Pearson y. Riee(12) the Court 
_ may callin aid acts under the deed asa clue to 
the intention. This principle, as was pointed 
out by Lord Halsbary, L.O., in North-Eastern 
Rashoay Oo. v. Lord Hastings(18),does not apply 
unless there is an ambiguity, for even usage 
does not justify deviation from“ terms which 
are plain [ Attorney-General v. Rochester Oorpo- 
¢uton (14); Attorney-General v. Sidney Bussem 
Collega (15) ]. Consequently, while in a case of 
ambiguity, the Court will uphold that con- 
.struction of a deed which justifies a long usage 
as to the application of trast funda, the Oourt 
will not, where there is no ambignity, accept 
an erroneous interpretation though consistent 
with usage, so as to sanction a manifest 
breach of trust [Drummond v. Attorney-Gensral 
(16)]. The matter may be put briefly in the 
words of Sugden, L.O., in Attorney-General v. 
8) aro, maba (5) BW RA 
7 


27 O. 242 at p. 252; 4 O. W. N. 405. 
6 Ind. Oas. 26; 15 O. W. N. 126. 
8 


830. 
9 Ind. Oas. 387; 170. W.N.741;11 A L. J. 
. 612; 15 Bom. L. B. 06 + (1918) MLW 

27; 85 A. 283, 49 


FS 


TB 08,8 dai 244 108 BR. 75, 





7 Kast 8 
4 Fast 327; 102 E. B. 858. - 
8 Bingham 178 at p. 181; 181 E. R. 880; 1 Moo. 
& So. 259,1 L. J. O. P. 78. 
(18) (1900) A O. 269, 69 L. J. Oh. 516; 83 L. T. 
429; 16 T. L. B. 325. 
(14) 5 DeG, M. and G. 707 at p. 883; 43 E. R. 1076; 
104 B. R. 297. 
(1869) 4 Oh. App. Oaa. 732 ab p. 73} 83 


at pp. 861, 863; JA Jar.. 187; 81 


of law for the construction of ambiguities in: 
an ancient instrument is that you may resort. 
to contemporaneous usage to ascertain. 
the meaning of the deed; tell me what you 
have done under such a deed, and l will 
tell you what that deed means.” To this 
must be added the qualificgtion formulated by ; 
Lord Crenworth, L. O., in Sadleir v. Biggs, 


‘(18) in the following terms: “If there im 


a deed which says, according to its true 
construction, one thing, you cannot say. 
that the deed means. something else, merely, 
because the parties have gone on for long: 
time so understanding it.’ In the case: 
before us, the terms of the deed ara at best; 
inconclusive, and the Oourte below have. 
properly referred to the manner in which: 
the dedicated properties have been held, 
and enjoyed. It appears that withinsa few: 
years of the granta in favour of Debnath) 
Deghoria, the properties were partitioned. 
between him and his brother, Shib Nath: 
Deghoria, and on 2nd August and 4th. 
September 1829, the representatives of 
the two branches of the Deghoria family’ . 
executed two permanent leases in respect < 
of their different shares. These leases 
were not challenged for at least sixty 
years, either by any of the shebasts or ly 
the. successive Rajahs of Pachete who are 
intimately ooncerned in the proper main- 
tenance of the endowment created by ona 
of their ancestors. These leases form the 
root of the title of the plaintiffs, and 
the Oourt will be slow to listen to the 
suggestion that they were granted by the 
then ashebaits in’ exceas of their autho- 
rity, and consequently constituted acta in 
the nature of breaches of trast The 
Courts below have further found that -the 
properties have been throughout held and. 
enjoyed by the Deghorias as secular pro- 


| perties subjected to a religious charge, and 


that while a part of theincome has been 
applied for the performance of the worship 
of the goddess, the remainder has been 
used by the members of the family for 
their own purposes. Under these oironm- 
stances, ‘the Courté below have rightly 
concluded that the properties in ‘dispute, 
are not absolute debutter ` properties of 


17) (1842) 1 Dr. and W.353 at p. 863 58 R. R. 292. 
18) (1854) á HE L. O. 485 ot p. 455; 04 BR 174 
10 B. B 681, SA 
|| 
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the goddess, but are the personal pro- 
pertis of the Deghorias subject to the 
charge of the worship of the goddess. 


In this view, the permanent leases of 
1829 are not liable to be impeached and 


afford a solid foundation.for the title of the | 


plaintiffs. 

We may add that on behalf of the re- 
apondenta it was argued that the question 
of the true character of the endowment 
was immaterial, because, as the permanent 
leases of 1829 have never heen impeached, 
any suit now instituted for cancellation af 
those leases and for resumption of the pro- 
perties from the lessees or their representa- 
tives would be successfully met by the 
plea of limitation. This contention is sup- 
ported by the decision of this Court in 
Jagdmba Goswamim v. Ram Ohandra Goswami 
(19), and by that-of their Lordships of 
the Judicial Committeee in Damodar Das x, 
Lakhan Dass (20) as explained in the 
-caso of Madhu Sudan Mandal v. Radhika 
Prosad Das (21). The permanent leases 
have consequently become indefeasible by 
lapse of time, and from this point of view also 
there is no answer to the claim of the 
“plaintiffs. 

It was faintly suggested that the muit was 
improperly constituted and that there had 
been a misjoinder of plaintiffs. The Dis- 
trict Judge has pointed out that there is 
no substance in this contention. But even 
if the objection were well-founded, it would 
not bes ground for reversal of the decision 
of the primary Court under seabion 99 
of tho Code of Civil Procedure of 1908, 
which was in force when the appeal was 
preferted to the District Judge. It waa 
also sought to be argued that the suit 
was barred by limitation, treated asa suit 
for declaration of title, and reference was 
made to the cases of Mohabharat Shaha vy. 
Abdul Hamid (32) and Francis Legge v. Ram- 
baran Singh (23). The suit, however, is 
essentially one for posasearnion of property, 
and the plaintiffs are nat called upon to ask 
for cancellati rag of any execution sale, be- 

OS} 81 0. a1 

7 Ind. Cas. 240; 140. W. N. 889; 12 0. L J. 


110, SK. L. T. 14% 7 A. L. J. 79l; 12 Bom. È. E. 68% 
M. L. J. 624% 87 L A. 147; 37 0. 885;(1010) 1 M. W.. 


` 16 Tnd. Oas. 927; 16 0. L J. BE ME O wW. N. 


Ian 
20 A. MA W.N. (1867) 193. 
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cause no operative sale has fver taken 
place. 

The result is that the decree of the District 
Judge is affirmed and this appeal dimin 
with costs. 

Appeal K 





PUNJAB CHIEF COURT. 
Saoonp Orv ArrsaL No. 749 or 1912. 
April 15, 1914. 
Preeent:—Mr. Justice Johnstone. 
MAM CHAND— Daris 
APPELLANT 
l . 
BUD RAM Afp oraags— PLAINTIF =- 
4 RusPONDHANTS. 
Taj unotion--Opening door in public strest of rillage— 
Incompetency of proprietors of soil to objet—Special 
Tinding of fact without evidenceo—Seoond 
Appeal—Pumjab Courts Act (XVII of 1884) as 
amended by Punjab Acts (I and IF of 1912), s. 40. 

A person cannot nt another from opening 
door on an old public street of a village unless he 
is able to show some paaa damage to himself, even 
# ms soil was orignally his property. 

A finding of faot is liable tobe set aside in 
second appeal where there is no evidence on the 
record to support it. 


Second appeal from the decree of the 
the Divisional Judge, Eliasar, dated the 22nd" 
of March 1912, reversing that of the Munasif,' 
2nd Class, Jhajjar, dated the 20th of November 
1911, dismissing the claim. $ 

Mr. Nand Lal, for the Appellant. 

Mr. Gokal Chand Narang, for the 
pondents. 


JUDGMENT.—-In this case the plaintiffs 
complained that the defendant has opened 
a door into a lane which belongs. to them. 
The plaintiffs are the proprietars of Pana 
Malian in the village of Maum Dhoegal, 
while the defendant is one of the proprietors 
of Pana Ohanth. To the south side of Pana 
Obanth is a lane and to the south of that 
lane lie the houses of the proprietors of Pana 
Malian. Defendant formerly had a door 
opening to the west, whereas now he has 
opened anew door towards the south . by 
making certain alterations in his house, 
The plaintiffs have asked for an injunction to 
the effect that the defendant should close the 
new door. The defendant naturally resisted 
this claim ; and after careful inquiry, -both 
in Court and on the spot, the first OSurt held 


Res- 
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that defendknt’s door to the south is a new 
door; that the abah of the village had no 
doubt been divided according to Panas, but 
the boundary of Pana Malian conld not be 
exfotly fixed; that several doors of houses 
on the Pana Chanth side of the lane open 
towards the lane; that the parnalas of those 
houses also discharge water into the 
lane; that the plaintiffs are in no way ‘in- 
convenienced by the opening of the door; and 
that, in short, the plaintiffs are not entitled 
to the injunstion asked for. 


Tho lower Appellate Court also visited 
the spot. It arrived atthe conclusion that 
not a single door of Pana Chanth opens in 
this lane, except two doora in the houses 
respectivly of Budha mabajan and a Mu- 
hammadan milyar, Upon this and other 
circumstances that Court evolved the theory 
that there is some ancient division in the 
village and that some streeta, though public 
and thoroughfares, are exclusively one Pana’s 
property as far as the rightof opening a 
door is concerned, On these grounds the 
plaintiffs’ claim was decreed. The defendant 
comea up here on second appeal and I have 
heard the case argued. The plaintiffs based 
their claim-on two assertions. First, that the 
lane was their property; secondly, that they were 
inconvenienced by the opening of the door. 
Now the first Court based its decision on the 
evidence and found that the lane was not 
proved to be the property of the plaintiffs. 
The learned Divisional Judge came to the 
opposite finding; but in my opinion, there 
waa no evidence whatever to support that 
finding. “Therefore, on the first point relied 
upon by the plaintiffs, they fail. Next, even 
plaintiffs’ own witnesses or some of them 
admit that the opening of this door will 
cause no inconvenience whatever to anybody. 


Whatever may have been the case in 
ancient times, the Courts of the present 
day cannot allow sentimental reatrictions 
to prevail to the detriment of public con- 
venience. This street by universal consent 
can be used by anybody resident in the 
abadi. Even the public from other villages, 
who may have occasion to pasa through this 
village, could not be prevented from walking 
or riding through this street; and, as we have 
seen, there is not a particle of evidence to 
show that plaintiffs suffer any inconvenience 
from thé passage of people through the street. 
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Even if in a certain sense it be conceded 
that the goil of the stroet is the property of tha 
Pana to which plaintiffs belong, the unreg- 
tricted use of that street for many years, if 
not for many generations, by the general public 
makes it impossible to allow the plaintiffs to 
interfere with the natural conveniences of 
their neighbours; and therg is no law known to 
me under which a person can prevent another 
from opening a door on what is for all 
practical Tarpa a public street, unless hə 
is able to show somo special damage to 
himself. 


For these reasons I accept the appeal, and 
dismiss the plaintiffs’ suit with costa. 
- Appeal accepted. 


PUNJAB CHIEF OOURT. 
Frest Orvin Appaat No. 349 or 1911. 
January 22, 1914. 
Preeent:—Mir. Justice Johustone and 
Mr. Justice Chevis. 
Hafiz ANWAR ALI AND OTHARS——PLAINT- 
trrs——O pynctons——APPELLANTS 
VOTES ` 
RAM SARUP AND ornvrs—Darayoanra— 


RasPONDANTE. 

Land Aogwmbion Act (Iof 1894), s. 18 —Incom 
potency of objector to rasss question not raferred to 
Cro Oourt—Norvisace—Katries in subssquent Batto- 
ments are more reliable, 

Ina land acquisition case no question, on which 


ths objector has not asked the Oollector to make a ‘ 


reference under section 18 of Aot Iaf 1894 to tho 
Civil Court, can bs raised. 

The records of the recent Sertlaments are moro 
reliabls than thos of ths old ones, as in modem 
timəs they are prepared with more care and accuracy. 

First appeal from an order of the Division- 
al Judge of the Hissar Division, dated tho 
8rd of December 1910, ordering that tho 
whole compensation of well and land in suit 
should go to the proprietors of Her Mandhalia 
including the objectors, proportionately to 
their khewats, both mua and khalsa. 

Bakhshi Sohan Lal, for the Appellants. 

Mr. Nand Lal, for the Respondents: 

JUDGMENT.—The only question for 
decision in this appeal is whether the well-pié 
and piece of land attached thereto, for which 
the Collector has awarded Ra. 1,045, belog 
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to the appellants alone or to the-whole taff. 
We cannot listen to any attacks on the 
award sato its being insufficient or as to 
15 per cent. not having been added on 
account of compulsory acquisition, for the 
only question which the appellants asked the 
Collector to refer to the Civil Court was the 
question who was -entitled to raceive the 
Ra. 1,045. 

', According to appellants the well and piece 
of land attache] thereto belong solely to 
them, : According to the respondents the 
land and well are shams{ai of the whole tarf 
or Aer known as Her Mandhalia, The’ well 
is shown in the ‘Revenue Records under the 
name of Kankarwala: The attached piece of 
land is deacribed as rahgon, $. o., a path ond 
a slopa for the bullocks to walk up and down 
when working the well. The Revenue 
Records of the last -two Settlements show the 
well and land as shamilat, and it is the 
appellants who claimed reference to the Civil 
Oourts, so the onus of proving that the well 
and land belong solely ‘to’ them liéson the 
appellants. All that can be said for them 
is that in the 1846-1847 Settlement Records 
Khasrah No. 1849 is shown as shamilat and 
No. 1850 as belonging. to Najib-ud-Din, 

and that’ the latter field is described in 
column 3 as chah Kankarwala. -But, as the 
learned Divisions! Judge points ont, the latter 
field is described as masrua whereas the well- 
pit and rahgon are ghair mumkin. No. 1349 
is shewn as made up of two pieces, one of 4 
biswas and one of 1 biswa, and is described 
as rahgon chah Kankarwala, and the Divisional 

Judge is probably correct in presuming that 
the one biswa was the well-pit and the other 
4 biswas were the rahgon. The ares of No, 
1350 no doubt corresponds to the area of the 
land now in suit, but as already stated it is 
described as masrua. Counsel for appellante 
informa us now that his clients claim only the 
well-pit and not the rahgon. He urges that 
the land taken np includes the well-pit, but 
not-the rahgon, and that there was a separate 
plot attached to the well in addition to the 


rahgon. -It seems, however, to us unlikely that 


the well and the rahgon should belong ` to 
different owners. 


The records of the last two Settlements are 
clearly in favour of the respondents, and it is 
only the records of the first Settlement which 
to any extent support the appellants. Counsel 
for the appellants argues himself that the 
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records of the firat Settlement ara unreliable, 
and we agres with him, as we think 
the strong probability is in favour of 
the correctness of the later records. In modern 
times Settlement Records are prepared with 
more. care and accuracy. 

Then Oounsel argues- that the documen- 
tary evidence proves that appellantes are 
owners of the old Rashtdwala welt That 
may be so, but there is only the scantiest 
evidence to prove that the two wolls are 
the same. No doubt „the documents show 
that there was once’a well called Rashid- 
wala, but it does not figure in any of the 
Settlement Records, and we cannot presume 
that it is the samo as the Kankarwala 
well. 

“The appeal fails and is dismissed with 
cosis. - 
i Appeal dismissed, 


P Dh $ > E 
MADRAS HIGH COURT. | ; 
Sxcowp Orve Appmat No. 879 or 1918. -> 
- March 6, 1914. 
Present:—-Mr. Justice Sadasiva Aiyar and 
d Mr. Justice Sheshagiri Aiyar. 
ALEMAN RAMA RAO—Phatrtorr— 
. APPELLANT 
versus 
Toe SECRETARY or STATE ror INDIA - 
ix COUNCIL—Dweraxpant—Raspoxperr, - 
Darkhast grani—Oonditional and absolute granis— 
Constructon—Shivaijama, meaning af—Oivi Courts, 
to interfere swith Governments right to levy 


lands to him on darkhastand the Revenue Authorities 
assigned the mame under two grants, stipulating: 
thet the plaintiff was to hold the I land subject to 
the payment of certain assesament and subject to the. 
condition thetin oase the lands were required for 
Railway purposes, they should be relinquished with- 
out any claim to compensation and that, in case, 
the lands were not for a 
pa mond issue as soon as the alignment been 
upon. $ 
Held, Per Sadasicva Aiyar, J. (Bæhagiri Aiyar, J, dis- 
sonting)—The grams in quost{on amounted to com- 
pleted grants to be held in the first instance as tem. 
porary grants on shiraijama tenure HiIl kdna 
Tanen bad. bean decided. upon, subject to the 
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condition thet” if any portion of the land was taken 
up for Reilway purposes, the plaintiff should not 
claim compensation therefor and thatas soon as the 
alignment was made and the portion required for the 
. Railway wes ascertained and deducted, the plaintiff 
should hold the remaining extent on ordinary 
ryotwari tenure. The Government did not reserve 
to itself the power to refuse to recognise the plaintiff 
as ryotwari holder of the remaining lands not re- 
qered for the Reilwsy,. and could neither initiate 
darkhast proceedings therefor, nor oould it 
impose a condition that the plaintiff should not claim 
compensation, whenever, after any length of time, it 
the land for a public purpose 
o power to grant a larger right involves and 
{notados the power to make a paja rekak grant of a 
essor right in the first instance and the larger right 
ree happening of an event. Inthe case of such 
a grant, the larger right vests in the grantee on the 
happening of the event. 

The Government has uncontrolled power over 
ryotwari lands so far asthe rate 6f aasesament and 
the dt et to levy the mame are concerned and 
Civil have no right to interfere with that 


power, 

The "Government is únder no statuto 
to issus any patta toa ryotwart land-hol 
lande in hia holding. 


Per Seshagiri Aiyar, J—Tho sesignmenta in question 
did not amount to a promise to meke a grant on car- 
tain con naes or to an assignment which was to 
remain in force until the condition worked ont. The 
property in the soll did not vestin the pe 
na he was distinctly made to understand at 
time, that in case the lands were required for te 
Railway, he would have to surrender them without 
claiming compensation. The plaintiff was not entitled 
ska Hayang ee ae to surrendar the land only 
for Railway purposes, laintiff had not acquired 
any right to compel ‘ne a endant to grant him 6 
patta, and the mera belief of the plaintiff as to the 
fixity of the grant could not affect its character. 

- Mere non-issue of a pata will not take away exist- 
rights arising out of a grant. 
retary of States for India sn Council v. Kasturi 
Raddi, 26 M..2638, 12 M. L. J. 453; followed. ' 

In the case of land, the assesament for which is 
collected under shivayamisystem, no property passes 
to the cultivator and tha land continues to be ab the 
absolute di of the Government. 

Ths m of shivaijamsz explained. 


obligation 
r for the 


Second appeal against the decree of the 
District Oourt of South Canara, in Appeal 
Bait No. 80 of 1912, preferred against 
that of the District Munsif of Mangalore, 
in Original Suit No. 27 of 1911. 


FAOTS.—The plaintiff's allegations were 


that the property in dispute was originally 
his absolute property, bat that as the Govern- 
mənt disputed his right thereto he applied 
to the Governmant for the grant of the 
sama to him on darkhast. Upon this 
apzlication it was ordered by the- Ool- 
lector in September 1892 that.until it had 
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been decided what alignment for the Railway 
would be selected, no patta could be granted, 
that tillthen assessment at- Ra. 4 per acre 
should be charged as shtratjama and that 
should those lands be not required for 
Railway purposes, pattas would issue as soon 
as the alignment had been decided upon. 
Acting upon the above ordér of the Collector; 
the Tahsildar in March 1898 endorsed the 
plaintiffs darkhast application to the effect 
that patias would not be granted then, but 
that steps would be taken towards the issue 
of patta after it was determined that those 
lands were not required for the Railway, and 
fixed the beris at Rs. 4 per acre, which was 
ordered to be collected under shtvatjama, Bub- 
ject to the conditions above set forth. The 
plaintiff continued to enjoy the suit lands, 
paying berz at Rs. 4 per acre. It having 
been found subsequently that the plaintiff 
was enjoying more land than what was per- 
mitted to him,an order was passed by the 
Tahsildar of Mangalore on 81st March 1898, 
whereby the plaintiff was permitted to enjoy 
the excess area at the same beris of Ras. 4 per 
acre under shiratjama and subject to the con- 
dition that should tke land be required for the 
Railway, it should be relinquished without 
compensation, All the parties were under 


“the impression that the orders of 1893 and 


1896 constituted assignments of the lands 
covered thereby in favour of the plaintiff and 
that as soon as the alignment had been made 
and the portion required for the Railway was 
ascertained and deducted, the plaintiff should 
be treated’as the grantee of the remaining 
extent of land in his possession, to be held by 
him on the usualryotwart tenure. The plaint- 
iff, accordingly, effected vast improvements 
upon the plaint property by planting trees on 
a large scale and erecting expensive buildings. 
In 1904 a portion ofthis property had to be 
taken up by the Railway for the. Mangalore- 
Aszhikkal ertention and plaintiff was paid 
compensation for the value ofthe improve- 
ments on the land taken up. The Railway 


~ alignment was madeabout1903. Thereupon, 


the plaintiff applied for the issue of an. ardi- 
nary ryawart palta to him, as originally pro- 

mised by the Tahsildar in 1898 and 1896. 
By this time another Tahsildar had coms:in 
and he refused the application holding that 
the temporary grant of 1893 was not binding 
on the Government, The plaintiff appealed . 
to the Collector and the Board of Revanue 
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but without success. He was finally asked to 
surrender the land unless he was prepared to 
take them up ona lease paying Re. 50 per 
acre, with the condition superadded that, 
should the Government, at any time, decide 
that the land was required fora public pur- 
pose (and it was provided that the decision 
of the Government was final), it should be 
aurrendered without payment of any com- 
pensation. The plaintiff, thereupon, filed 
this present suit against the Secretary of 
State for India in Council for a declaration 
that he waa ehtitled to hold and enjoy the 
plaint land in terms of the orders of 1893 and 
1896, that the defendant was bound to issue 
a patta therefor to the plaintiff and that 
the defendant was not entitled to levy 
from the plaintiff any assessment or rent 
in excess of the rate mentioned in those orders, 
viz. Rs. 4 per acre. The defendant contended 
that no patia was promised in respect of the 
suit land and no assignment thereof had been 
. made to the plaintiff, but there was only a 
grant in shivaijama, which conferred no right 
to claim the issue of a patta. The first Court 
held that the plaintiff's claim for a patta was 
absolute and decreed the suit. On appeal by 
the Government, the District Judge held that 
the Civil Courts could not adjudicate upon 
the rate of assessment, that the grants of 
1898 and 1896 amounted to temporary occu- 
pation only, that the soil was not vested in the 
plaintiff under those ordera and that it was 
not competent to the plaintiff to plead that he 
could be called upon to surrender only in 
case the land was required by the Railway. 
He, therefore, dismissed the plaintiff's suit. 
The plaintiff thereupon appealed to the High 
Court. 


Mr. B. Sitarama Bao, for the Appellant.— 
Upon a proper construction of the grant the 
plaintiff had a permanent hereditary tenure, 
defeasible only when the land was required 
for the Railway. The Tahsildar was fully 
competent to grant the lands and he did 
so assign them. Temporary grants were 
quite unknown at the time. In the case ofa 


darkhast grant, the presumption ought to be ' 


that it was an absolute grant. Having regard 
to the surrounding circumstances also, that 
was the proper inference to make in the pre- 
sant case. Plaintiffset up a right to the 
property asa part of his mult land. It was 
sueconnded by walls. Hehad already efect- 
ed vast improvamenta. The Callector’s arder 
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clearly showed that the issuing of the patta 
was a matter of course. In the ciroumstan- 
ces the principle of the case in Ahmad Yar 
Bhan v. Secretaryof Statsfor India in Oouncil(1) 
applied andthe Government was estopped ffom 
contending that the plaintiff was not entitled 
to absolute interest. The mera fact that the 
assessment was debited to shivaijama did not 
make the tenure temporary. All extra re- 
venus is shtcaijama. The issue of patta was 
postponed because of the opinion held prior 
to the decision of Secretary af State for India 
tn Council y. Kasturi Raddi (2), namely, that 
after the issue of patta a grant could not bo 
cancelled and before that, the Government 
had absolute power to grantor withhold a 
pattu or canoel the grant. 

The GovernmeN Pleader, for the Respond- 
ent.—The grants of 1893 and 1896 confer- 
red no absolute right on the plaintiff. They 
merely granted permission to the plaintiff to 
occupy the lands temporarily. The plaintiff 
was bound to deliver the lands to the 
Government who were not bound by any 
mistakes committed by the plaintiff. Some 
of the orders relied upon have not even 
been communicated to the plaintiff. In all 
éasea of unauthorised occupation, renta 
would be charged under shivariama. The 
term included cases where permission had 
boen granted for the occupation of the 
land fors particular purpose or period, or 
where, in the opinion of the Revenue 
Authorities, the occupation was not objec- 
tionable. The moment the occupation be- 
came objectionable, penal assessment was 
charged. In the case of -land held under 
shivaijama, the cultivator had no property 
in the land cultivated by him, but the 
Government had absolute power of disposal 
over tho same. Further, the possession 
of a miscellaneous patta by the plaintiff was 
very significant, such p2attas being issued 
only in cases of temporary ocoupation or 
temporary settlement, pending final arrange- 
ments, 


JUDGMENT. 


Savasiva ÀIYAR, J.—Plaintiff is the appel- 
lant and the Secretary of State for Indin in 
Council is the defendans (respondent) in 
this second appeal. 


(1) 38 O. 698; 8 Bom. L. B. 595, 5 O. W. N. 684, 28 
LA 211 (P.O 
(2) 28134. 265 I3 M. L. J, 453. - 
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The plaintiff applied for the darkhast 


grant ofa certain land. This was so long - 


agoas in 1892. The Tahsildar of Manga- 
lore who had full authority to dealewith the 
dar application and to make grant 
(See Board’s Standing Order No. 15) refer- 
red the plaintifs application and other 
similar applications to the Head Quarter 
Deputy Collector who, in his turn, applied 
for instruction to the then Acting Collector 
of South Canara, Mr. Vernon A. Brodie, well 
known asa fair-minded and sympathetic 
officer. Mr. Brodie, in September 1892, 
aont the proceedings, Exhibit L, to the Head 
Quarter Deputy Collector who communicated 
it to the Tahsildar. The proceedings under 
Exhibit L refer also tos petition of the plaintiff 
addressed direct to the Acting Collector him- 
self. The operative, portion of the proceed- 
ings is as follows :— Until it has been 
decided what alignment for the Railway 
will be selected, no paita can be granted; 
and the assessment proposed (that is pro- 
posed by the Tahsildar at Re. 4 an 
acre), which seems fair, must be charged 
as Shirayama. Should these lands not be 
required for Railway purposes, pattas will 
tess as soon as the alignment has been decided 
upm.” On the strength of this order of 
September 1892, the Tahsildar in March 
1893 passed the order Exhibit O on the 
(larkhast petition of the plaintiff and others. 
The material sentences in this order, Exhibit 
O, are as follows :—“The order of the Col- 
lector has been obtained in this matter. By 
that circular, -it is ordered that until the 
Railway line is determined, no patias shall be 
issued for the said lands and their beris 
should be collected under shivatjama and 
that after itis determined that those lands 
are not required for the Railway, pattas may 
be granted.” “For those lands, patia cannot be 
granted now. After it is determined that 
those lands are not required for the Rail- 
wey, ep3 will be taken towards the issue of 
patta.” “Rejecting the petition of all others, 
an order was issued to fix the beris of the 
said land in thenams of Ramaraya.” (That 
is the plaintiff). “Beris is fixed at Rs. 4 
per acre. Order is issued to collect the beris 
under sitvayama from that Ramaraya ac- 
cording to the conditions mentioned above 
from Fasl 1804.” Then on the 31st March 
18964, the Tahsildar af Mangalore passed an 
"regards 


order as an excess ares -enjayed 
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by the plaintiff as appurtenant to the land 
for which shivaijama berts had been entered 
in his name in 1893. „This order of 1896 
is Exhibit D. It says: “The Revenue Inspec- 
tor recommends that for the excess lands 
also beris may be fixed at the same rate” 
of. Rs. 4 (as was fixed in 1893 ‘for the 
principal extent) “and als’ on condttion that 
if that land is required for Railway, it shall 
be relinguished without remuneration. The 
beris may be collected under shtvaijama. 
The Collector too, as per proceedings No. 
668 of °95, has ordered that accordingly the 
baris will be fixed o nme of Ramaraya 

for that land.” Having carefully read these 
proceedings of 1893 and 1898 and especially 
the promise of Mr. Brodie “that pattas will 
issus,” as 800n as the alignment of the Rail- 
way is decided upon, I am of opinion that 
the Tahsildar granted the plaint landa to 
the plaintiff to be held by him on temporary 
shivaijama tenure til the Railway alignment 
had been decided upon, that if some portion 
of the land was taken away for ‘Railway 
purposes, the plaintiff shonld not claim 


_compensation for that portion and that as 


soon as the alignment ts made and the portion 
required by the Railway is ascertained and 
deducted the plaintiff should be treated as 
grantes of the remaning extent to be held 
on the usual syotwart tenure. The plaintiff 
evidently acted under tke same impression 
“and has effected vast -ithprovements upon 
the plaint property, planted trees ona largo 
scale” (ace the District Munsif’s judgment) 
and has erected buildings on the property. 
The Railway slignment was made abont 
1903. Then the plaintiff applied for the. 
ordinary ryotwart patia as promised by tho 
Tahsildar in 1898, and 1896. Another 
Tahsildar thought that the conditional grant 
made by the Tahbsildar of 1893 was not bind- 
ing on the Government and refused , his 
application. Then there was an appeal to the 
Collector and then to tho Board of Revenue 
by the plaintiff. 

The Collector seems to haveagreed with 
the Tahsildar and to have asked the plaintiff 
to obtain temporary loase of the land 
from the Government. The Revenne Board 
in their order of November 1910, Exhibit 
F, said as follows :— The Board sees no 
reason to lease the land. B should be 
assigned to appellant under the Darkhast Rules, 
subject to the payment of ground rent and 
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subject to the condition that it shonld be 
surrendered without payment of compensa-. 
tion whenever required for a pubilc purpose 
and that Government’s decision thatit is 
go required shall be final.” This order, as 
1 said, was passed in November 1910. In 
this connection I might state the further fact 
that not only did the plaintiff act on the 
assumption that there was an irrevocable 
grant to him, though subject to certain 
conditions, but the Revenue Authorities also 
seom to haveacted onthe same assumption; 
for, when a portion of the land covered by 


“the grants aforesaid was actually taken 
up by the Railway alignment, the 
Government granted compensation to 


the plaintiff in respect of the improvements 
effected by the plaintiff on that portion. 
The plaintiff, no doubt, did not claim any 
compensation in respect ofthe value of the 
“site itaelf taken up by the alignment, but 
that was because the grants to him in 1893 
and 1896 were expressly made subject to 
the condition that he should not claim 
compensation in respect of the sites taken 


by the alignment of Railway. Under these. 


circumstances, I find myself unable to hold 
that the Government reserved to iteelf the 
power to refuse to recognise the plaintiff as 
ryotwart holder of the remaining lands not 
required for the purposes of the alignment 
of the Railway as soon as such alignment 
- was made,-or: that they could initiate fresh 
darkhast précoedings as regards such romain- 
ing land after the alignment was made. 
I am,. further, unable to hold that, in 
issuing patta to the plaintiff after snch 
alignment for the remaining lands, they 
could impose the condition that he should 
not claim compensation whenever (that is, 
after any length of time) the Government 
requires the land for any public purpose. 
If the Tahsildar of 1893 had not the least 
idea of getting the shivaijama assessment 
for any periód between 1898 and the 
alignment of the Railway from anybody except 
the: plaintiff or to make temporary grants 
to any person other than the plaintiff 
during that period, he also, ib seems to me, 


had not the least idea that after the align- ` 


ment the grant should (or conld properly) 
be made to any person other than the plaint- 
tf or that the pata which was intended to 
be issned to the plaintiff (after such align- 
ment) for the remaining -lands was to be 
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any other patta than the ordinary ryofwart 
pata. I think that there were completed, 
thongh conditional, grants in 1893 and 
1896 by the Tahsildar of the plaint lands 
aud of the lands: taken up by the align: 
ment, the lands in their entirety to be 
held by the plaintiff in the first instance on 
temporary shtvaijama tenure till the align- 
ment was made, and then the remaining lands, 
after excluding the portion taken np by the 
Railway, to be held from the date of thé 
alignment on ordinary ryotwari tenure. 
The power to make a grant of a larger 
right- involves and includes the power to 
make a conditional grant of a lesser right 
at first and the larger right on the happer!: 
ing of a certain event and when that event 
has happened, the conditional grant of the 
larger right vesta the larger right in ’the. 
grantee from the date of the happening of 
the event. The plaintiff in his plaint, how- 
evert, prayed for a declaration not only that 
the plaintiff has become the owner of the 
plaint lands on ordinary ryohrars tenure, 
but he also prayed for a declaration that 
the Government js not entitled to levy 
from the plaintiff any assessment or rent in 
excess of the Rs. 4 rate meationed in the 
Tahsildar’s orders of 1898 and 1896 and for a 
further declaration that the Government is . 
bound to issne a patta to the plaintiff men- 
tioning the assessment as being only Ras, 4 
per acre. He also prayed fora direction to 
the defendant to issue such a patta to the 
plaintiff. So faras the rate of assessment 
which can be imposed by the Government 
and the right to levy such assesament are 
concerned, the Government has uncontrolled 
power where the lands are syotwart lands. 
not held under a Revenue Settlement. The 
Civil Courts cannot interfere with their 
discretion to impose any assessments they 
like and though the Tahsildar fixed the 
asseasment in 1893 and 1896 at Rs. 4 per 
acre, thé Government are entitled to impose 
any assesament they choose even where no 
proceedings have been taken for a’ freall 
settlement of the entire lands in a whole 
District: (See section 58 ‘of Madras Act 
I of 1864): I was at first inclined to give 
adecree to the plaintiff merely declaring 
his rightin the plaint lands asan ordinary 
ryotwdrt tenurd-Holder .and a declaration.that 
he was not disentitled to claim ‘compensation 
under “thé Laid Acquisition Act, ~if ‘thé 
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Governmdht, in future, takes up any portion 

-of the plaint lands under Land Acquisition 
Act. But as the plaintiff questioned the 
‘right of the Government to increase the 
#Saeasment imposed upon his land, as he also 
prayed for a direction to the Revenue officers 
to issue patia to him (the Government being 
under no statutory obligation to issue any 
sata toa ryxwart land-holder for his hold- 
ing), as the grant of a declaratory ralief is a 
matter of discretion in the’Courta, and ag 
my learned brother takes a different view 
„as regards the effect of the Tahsildar’s pro- 
‘osedings in 1893; and 1898, I shall not 
interfere with the decree of the lower “Appel- 
ste Court dismissing the plaintiff's suit as 
‚brought, though I have differed from the 
lower Oourt’s conclusions @ the question of 
the Government’s rights to treat the Tahsil- 
- dar’s orders of 1898 and 1896 as conferring 
no title whatever upon the plaintiff. I agree 
.with my learned brother in his direction 
„that the parties should bear their ‘respective 
. costs throughout. 


Seshagiri Iyer, J.—The “plaintiffs cage is 
that the property in dispute was his absolute 
‘property, that, when his right to it was dis- 
puted, he applied unler thé darkhasi rules 
for a grant of it to him, that the Revenue 
Anthorities assigned the land by two orders 
in 1898 and 1896.. stipulating that the 
plaintiff was to hold the land by paying an 
‘assessment of Rs. 4 per acre, subject to the 
-condition that in case the land was required 
for Railway purposes’ he was to relinquish 
it without claiming any compensation, that 
the subsequent alignment of the Railway left 
this land untouched, that in pursuance of 
-the order of 1893 he has been in possession 
‘making improvements upon-the property, 


and that in the year 1910 he was called . 


-upon to surrender the lanl ynleas he was 
prepared to take it upon a lease of Rs. 50 
per acre. Ho has, therefore instituted this 
suit for 8 declaration that “he is entitled 
‘to hold and enjoy tha plaint plot in terms 
‘of the ordara in Darkhast Case No. 18 of 
1392 ani Darkhast Caso No. 299 of 1305 
on the file of the Mangalore Tahsildar and 
‘that the defendant is not entitled to levy 
‘from plaintiff any assessment or rent in 
excess of the rate msantioned in those 
orders and is bound to isasus puta thereat 
to the plaintiff.” 

The defendant denies that any Pre was 
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promised to the plaintiff or that there was 
any assignment of the land as contended 
for by the plaintiff, and states that tho 
ordera passed by the Revenue Officials have 
basen misunderstood, and that the grant of 
the plaint plots to ths plaintiff being - 
only on ‘shivaijama’ his claim for the jama 


“of a pala with respect ko the sama is un- 


tensblə in law. 

The District Munsif camo tothe conclu- 
sion that tho plaintiff's olaim for the patta 
was absolute uader the ordars of the Reyenna 
Officials and that the condition about the 
land being required for Railway purposes 
not having taken effact, the Government was 
bound to issuo a paka charging: assessment 
at the rate of Rs. 4 per acre. On appeal 
reversing the desision 
of the District Munsif, decided that the 
rate of assessment is not a matter which 
the -Oivil Courts can inquire into. On tho 

question of the nature of the grant, he said: 

“In my opinion, what was granted in the 
grants of 1893 and 1893 was only tem- 
porary ocoupation at the rate of Ba. 4 per 
acre. It is clear that the soil did not vest 
in the plaintiff as he was distinctly made to 
understand that, in case the lands ware re- 
quired for the Railway, he would have to 
surrender them without claiming compensa- 
tion. The plaintiff, in my opinion, is nat 
entitled to say that ho is liable to surrender 
the land only for the purposo referred 
to in Exhibits O and D. vis., for the Rail- 
way.” - 

It is contended by Mr. Sitarama Rao in 
appeal that the District Judge has migs- 
understood Exhibits O, D and L. The 
decision in this case- depends upon the 
construction to be placed upon these docu- 
ments and upon-the view we take regarding 
tke nature of the right secured by: thom. 


_ It is, no doubt, trus that the non-issue of 


a patia will not take sway the rights of the 
plaintiff, if otherwise there has been a grant 
to him. [See Seerstary of State for India ta 
Oouncil v. Kasturi Reddi (2)]. It has also 
to be borne in mind in this case that, while 
in 1904 certain plots were taken up for the 
‘extension of the Mangalore-Azhikkal Rail- 
way lina, the plaintif was paid the valuo of 
the improvemonta effected by him | upon 
those plotse. After giving my.best oonsidera- 
„tion, to these circumstances, I am. unable to 
_ hold. that the plaintiff acquired ‘any right 
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4a compel the defendant to grant him a 
patta. It is admitted that Hxrhibits C and 
D were the only orderr communicated to 
the plaintiff. In Exhibit L, the Collector 
stated: “should these lands not be required 
-for Railway purposes patias will isme as 
soon as the alignment has been decided 
upon.” Even in this document the recom- 
mendation is that the assessment proposed 
should be charged as ‘shtvasjama.’ This 
order of the Collector was never communicat- 
ed to the plaintiff. It was only an instruction 
to the Deputy Collector. 

Now turning to Exhibit O, I find in 
paragraph 5a reference to a circular pro- 
hibiting the grantoflands which were situated 
at-a distance of about half a mile from the 
Natravati river, and in paragraphs 7 and 
8 it is distinotly stated that “orders have 
been issued to oollect the 
shivatjama from faslé 1801 (i.e, 1892).” 
The concluding. statement is: “After it is 
determined that those lands are not required 
for the Railway, steps will be taken towards 
‘the issue of patta.” I cannot find in these 
words any grant or promise to make a 
grant. It is impossible to spell out of these 
sentences in Exhibit O any promise to make 
a grant on certain contingencies or any 
aasignment which is to remain in force until 
the condition works out. 

Exhibit D, the order of 1896, does not 
carry the matter any further. There also 
“the -conditions are, that the beris should 
be collected under ‘shivatjama’ and that the 
applicant should be told that he must relin- 
quish without remuneration the land, if 
required for Railway purposes. ` 


The real difficulty in this case arises 
from construing the word ‘shivaijama.’ In 
Wilson’s Glossary the term is interpreted to 
mean ‘extra collection.’ In Order XY Rule 
8 of the Standing Orders of the Board of 
Revenne, to which our attention was drawn 
by the learned Government Pleader, it is 
pointed that in all cases of unsuthorized 
occupation rent will be charged ‘shivatjama.’ 
The term is somewhat loosely used, and so 
far as I have been able to gather, it includes 
cases where permission has been given to 
occupy land for a particular period for a 
iparticular purpose or where there has been 
unauthorized occupation which the Revenue 
Authorities do not consider objectionable. If 
unauthorized occupation becomes objection- 
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able, then penal assessment will be fovied. Till 
then, the assessment will be taken under 
the heading of ‘shtvaiyjama.’ To my mind, 
the principle underlying these ‘shivaijama’ 
collections is that no property passes to the 
cultivator and the land continues’ to be at 
the absolute disposal of the Government. 

1 must advert to one other circumstance 
which appears from the evidence given by 
the plaintiff in this case. He said: “I got- 
a miscellaneous pata for the plaint property. 
I raised objections and stated that I should 
got warg patta similar to the ono issued to 
Mr. Morgan, but my opinion was not heeded.” 
Unfortunately, this miscellaneous patta hag 
not been produced in this case, but it is 
clear that a miscellaneous pata can be 
issued only in cafes where there isa tem- 
porary occupation, or where the Revenue 
Officials find that, pending the final settle- 
ment with the cultivator, he should be 
given permission to cultivate the land. There- 
fore, I agres with the conclusion of the Dis- 
trict Judge that the plaintiff has not estab- 
lished his right to demand a patta fixing 
assessment at the rate of Re. 4 per acre. 

I feel no doubt that in this case the 
plaintiff was led to believe that the land 
would be given to him at the rate of Rs. 4 
per acre in case the Railway authorities did 
not want it. : Probably the Revenues Officials 
also believed that he was entitled to this 
right. Otherwise he would not have been 
given compensation for improvements when 
certain plots were taken up for the extension 
of the Railway. It is to be regretted that 
the land was not granted to him as Mr. 
Brodie in Exhibit L intended it shonld be. But 
I have to 5:6 whether upon the construction 
of the two orders communicated to the plaint- 
iff the land has been assigned to him on 
certain oonditions. As I gaid before, I am 
unable to come to that conclusion. 

Upon the view thatI have taken, it is 
hardly necessary to say that I agree with 
the District Judge that Oivil Courts have no 
jurisdiction to take cognizance of questions 
relating to the rate of assessment to be 
levied on a grant of land. The second 
appeal will be dismissed. In the circum- 
stances mentioned by me there will be no order 
as to costs in any of the Conrta. 

Appeal dismissed. 
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SRORRTARY OF STATS V, Ma DWB, 


LOWER BURMA CHIEF COURT. 

Frest Orvic Appgat 155 or 1912. 

June 4, 1914. 

Present:—Mr. Justice Ormond and 
. Mr. Justice Twomey. . 
Taa SECRETARY or STATH ror IND 

ıs COUNCIL-— APPHLLANT 
versus 


MA DWE AND AxormuR— RESPONDENTS. 

Iamitation Act (XF of 1877), Beh IL Arts, 118, 181, 
144—Landlord and ovenant for rensnal of 
lease of ymmoveable property—Speciflc performance — 
wmmoveable property. 

When a covenant for renewal is expressed in a lease 
in the usual torma, f. 4, an undertaking by the lessor 
to grant at ite expiration a new lease to contain tho 
samo covenants such covenants will not include the 
covenant for renewal itself. 

One who claims the right of perpetual renewal of 
a lease must strictly prove it. . 

Btan trees are immoveable property for tho 
purpose of the Limitation Act 

For Article 144 of the Limitation Act to apply the 
claim must be based on titlo and not on contract 
only. 


interest in immoveable property and a sult for the 
specifo performance of such an agreement, not being 
a suit for the recovery of such property or any in- 
terest in it, is governed by Article 181 and not by 
Article 144 of the Limitation Act. 


Mr. Rutledge, for the Appellant. 
Mr. Ooliman, for the Respondents. 


JUDGMENT.—The respondents, Ma Dwe 
and Ma Ya Byn, have jointly obtained Letters 
of Administration to the estate of Maung 
Si who was a Government permit-holder in 
the Attaran forests of the Amherst District. 
Their claim is based on Exhibite B, O, D and 
E which were admitted in evidence by the 
District Court. Exhibit B is a permit entitl- 
ing Maung Si to extract teak timber from a 
certain forest ‘called the Pobya Forest or 
“No. 10 in Hobday’s map.” ` The permit- 
holder was to pay duty at specified rates per 
log at the revenue station. The permit was for 
80 years expiring on lat October 1896. There 
is no reason to question the genuineness of 
Exhibity O and D which explain the circum- 
stances in which the permit Exhibit B was 
issued. It appears that Maung Si or his 
father Maung Mu belonged’ to a body of per- 
sons who previously worked timber in the 
Attaran forests and that in consideration of their 
claims as such, the Government gavo each 
of them the option of buying outright at 
Bs. 2-8 an acre the whole forest tract in 
which he had been working, or else of tak- 
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ing out a new pormit for 30 years in the form 
of Exhibit B. The orders in Exhibit D oon- 
tained the following passage with reference 
to those who took the new permita: “and it 
being the object of Government to per- 
petuste the growth of teak which shall be - 
the property of the lethmat-holders, the 
lethmat will be renewed ab the end of tho 
term for which they are granted on condition 
that plantations are made as per notification 
to be shortly issued.” “ These orders were 
apparently communicated to Maung Si by 
the letter, Exhibit O, of the 30th August 1866 
and as he elected to take out a permit, Ex- 
hibit B was issued to him on the Ist October 
1866. No notification was issued as to the 
conditions on which plantations were to be 
made. Maung Si died before the expiry 
of the 30 years period for which the permit 
of 1866 was granted.. In 1896 shortly be- 
fore the expiry of the term, his son Maung 
Yan applied to the Forest Authorities for 
renewal of the permit. The application was 
refused by the Forest Authorities (Exhibit 
E), no reason for the refusal being assign- 
ed.’ In May 1901 a large part (the exact 
portion has not been ascertained) of the 
forest covered by Maung Si’s permit was 
included in the area declared under section 
18, Burma Forest Act, 1881, as oonstitnt- 
ing the Kyungawon Forest Reserve. In 
the Forest Settlement inquiry which pre- 
ceded the declaration no claim was prefer- 
red by Maung Yan or by any other of Maung 
Bis representatives and the settlement 
proceedings contain no reference to the righta 
of any of these persona, 

The present suit against His Majosty’s 
Secretary of State for Indis in Council was 
filed on the 20th September 1907 by some of 
the representatives of Maung Si. They asked: 

1. That they might be declared “entitled 
to claim the right of renewing the late U 
Si’s lethmat every 30 years,” and 

2. that the defendant might be compelled 
to issue a lethmat to them in pursuance of 
the aforesaid right. 

It was held by this Court in a for- 
mer appeal in this case, on the assumption 
that the proper period of limitation in the case 
is 12 years from 1896, that the three original 
plaintiffs were not barred when they filed 
tha suit, but that they had not in factthe noces- 
sary legal status as legal representatives of U 
Si. Time was given them to obtain Letters of 
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‘Administration and it was ordered that on 
“their doing so the suit should proceed on the 
merita. It appears that the two plaintiffs- 
respondents then obtained Letters of Adminis- 
tration. The suit proceeded and has been 
decided entirely in favour of the plaintiffs- 
respondents. 


We have not heard Counsel on the ques- 
tion whether it is lawful to deem tha suit 
by the administrators to have been filed by 
them on the date when the suit was originally 
filed by Ma Dwe and Ma Ya Byn (with 
Maung Nge since deceased) who on that 
date ware not yet technically qualified by means 
of Letters of Administration to represent the 
estate of Maung Si. The Letters of Adminis- 
-tration were not obtained till 1912 and if 
limitation continued to run up to that year, the 
Buit would be barred even if it is held that 
the proper period of limitation for tho suit 
was Bo much as 12 years from 1896. But 
we find that the appeal can be determined 
on grounds which render it unnecessary to deal 
with this question (it is aotually raised in 
paragraph 2 of the memorandum of appeal). 


We think it ia clear that the documents 
Exhibits B, O and D must be road together, 
and reading them in this way woe are satisfied 
‘that the Conservator of Forests was bound 
to renew the permit in 1893. There is no 
force in the argument that the~ promise of 
- renewal was conditional on the issue of the 
notification a8 to plantations foreshadowed in 
Exhibit D. If such a notification had been 
issued and if Maung Si failed to comply with 
ita conditions there would, no doubt, be good 
ground for refasing the renewal at the end 
of the 30 years term. Bat no oonditiona of 
any kind having been laid down the promise 
of rənewal must be regarded as unqualified 
and binding on the Forest Department. If 
the permit-holder had during the period of 
80 years committed a breach of roles such 
as the permit provides (for by confiscation and 
ejectment) that would probably bo a valid 
reason for refusing to renew the permit. But 
short of this it seem3 to us that the permit- 
holder had s good right to renewalat the end 
of the 30 years period. 

The plaintiffa-reapondenta, however, claim 
that under Exhibit D they were entitled not 
-merely toa renewal at tho end of tho 80 
year’s period, bat to further renewals at 
‘intervaly of 30 years in perpetuity. They rely 
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chiefly on*the passage in Exhibit®D declaring 
that it is “tho object of Governmant to 
perpetuate the growth of tsak which shall 
bə the property of tha lethmat-holdors,” 
followed by the referanca to plantations 
which ara to ‘bo mide asoording to the 
notification (that was fo, bat in fact never 
did, issue). It is urged that as tho teak trees 
planted by tho parmit-holdovs are asid to 
ba their own property and it takos much 
longer than 39 or even 69 years for a tenk 
trea to roach tha propor aixo for extraction, 
the parties cannot havo intended that there 
should ba only ons renewal for 80 years. 
It is not disputed that teak tross whorever 
growing aro the property of Government, 
nor is it urgoi that the Government in 1866 
iatended to malo any new departure in this 
respect.” Inour opinion the teak which was 
to be “the property of the Jethmu-holders” 
according to Exhibit D -was mature teak 


. felled and taken to a revenne station during 


the currency of the permit, and that only 
when duty was. paid on it. Wo cannot 
interpret the words as implying that the 
leihmat-holdera were to be the owners of 
tank standing in the forest or were to be 
given any special interest in the individual 
trass thet they planted. Echibit D appeara 
to us to mean that inorder to ensure 
‘parpotual supply of mature teak tho timber 
of which after extraction and after pirymant- 
of -duty nt the ravenno station shall belong 
to the extracting permit-holdsrs, it is pro- 
posed to issu3 regulations for tha planting 
of teak to replace mature teak so extracted, 
and ago special inducement to the permit 
holders to plant younz tərk to raplace 
the mature teak thay extract the Govern- 
m3nt promises to renow tha permits, at the 
end of the period of 39 years if the permit- 
holders carry out regulations for re-planting 
to bə shortly issnel. Thera is a clear 
undertaking for ranewal. Bat we cannot 
find in Exhibit D any undartaking, expreas 
or implied, to grant farthsr ronowals at 
periodic intervals, and thore is no extrinsic 
evidence to show an intention to grant such 
further renewals. It is now established that 
whena covenant for renewal is exprassel 
in æ lease in the usual terms, č. e., an 
undertaking by the lessor to grant at its 
expiration a new lease ko contain the samo 
covenants, such covenants will not. inolado 
‘the covenant for renewalitsqlf: The burden 
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of strict pr®of is impased on any-ono claiming 
the right of perpetual renewal and it is not 
to be inferred. from any equivocal expressions 
which are fairly capable of being otherwise 
interpreted.* 
- Tho necessity for strict proof is all the 
greater when the promise of “renewal is 
contained not in the dispositive document 
itself (Exhibit B), but in a collateral docu- 
ment drawn in loose and informal terms. 
We are, therefore, constrained to hold that 
Exhibit D embodies no undertaking to grant 
more than one renewal and the attempt of 
the plaintiffs-raspondsnts to gave limitation 
by bringing their case under Article 131 of 
the Schedule of the Limitation Act must fail. 

The learned Counsel for plaintiffs- 
respondents , contends thah if Article 131 
does not apply, then the appropriate Article 
is 144, the suit being one for possession 
of an interest in imm>veable property, namely, 
the right to fell teak and extract the timber. 
Standing trees-are immoveable property for 
the purposes of the Limitation Act. But- the 
plaintiff does not dsk for possession of an 
interest in immoveable property: he asks 
for specific petformance of a promise to 
grant him such an interest. Hə doss not 
`~ elaim to be in any way the owner of such an 
interest; and, therefore, he has no title under 
which he can claim possession. For Articlo 
144 to apply, the claim must bo based on 
title and not on contract only. Maung Si 
was merely the promisese of a right in 
immoveable property. Article 144, therefore; 
does-not apply to the case. We would refer 
to the-case of Lalla Ram Sahoy Lall v. Bibes 
Chowbatn (1), 
Court held that an agreement to grant a leaso 
is not an interestin immoveable property and 
that a -suit upon such an agreement is not 
a suit for the racovery of such property or 
of an interest in it. We are asked here to 
enforce an agreement to grants permit for 
tha extraction of teak timber. The plaint- 
iffs ask for a possession of the interest in 
the teak trees as the consequence. of the 
permit beiang. granted. Following tho 
Calcutta case cited above wò hold that the 
suit is really brought to enforces the agree- 
ment in Exhibit D and that it is governed 
by Article ee and not by Article 144. 

_@) 22 NY. R 287 

Te goo | Engish opes cited in Foe onthe Law of Land- 
ord and Tenant, dth Edition, pages 306 and 309, 
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It follows that the cause of action having 
arisen in 1898 when the renewal of the permit 
was refused, the snit was barred by limitation 
It. becomes 
unnecessary, therefore,- ta deal ‘with the 
further plea in defence that the righta of 
the plaintiffs, if any, over the whole or a ° 
part of the area covered by the permit of 
1866 were extinguished if the year 1901 by 
the operation of section 19, Burma Forests 
Act, 1881. The appeal is allowed. The 
decrees of the District Court is set aside and 
the plaintiffs-reapondenta’ suit is dismissed 
with coats. It is further ordered that the 
plaintifs-respondents shall pay the Court- 
fees which would have been payable by them 
if they had not been permitted to suo as 
paupers. A copy of the decree will be sant 
forthwith to the Collector, Amherst 
District. - 

Appsal allowed. 


| PUNJAB CHIMF COURT. ; 
q Sacosp Orvin Arrear No. 822 or 1911. 
July 1, 1914. 
Present: :—Mr. Justine Rattigan and- 
-` Mr. Jastice Shadi Lal. 
‘UTTAM SINGH —PLAINTOP--ÅPPALLANT 


vertus 
SUNDAR-SINGH AND OTHERS — 


DuTANDANTS—-RESPONDHNTS, 

Punjab Pre-smption Act (II of 1906), s 14, ela, (6) 
and (a)—Bival proe-smpors—Pre-sm ptor in two pattis, 
whether has better right—Vandor showing praference 
to ons of ths rival pie-emptors in pleadings, affect of 
—Right of preenption—Rightin land from date of 
payment unter pre-smption decree. - 

The fact that U was a propriotor in two of the three 
ptttis in which the land sold was situate, cannot give 
him a preferential right of pre-emption over a rival 
pre-amptor so far as the lend in the pattis in which 
thé said rival pre-emptor is a proprietor is concerned. 

Bectian 14 b) of the Pre-emption Act, 1906, ap- 
plied to the case, and the statement of the vendors in 
their pleadings thatif they had any choice they would 
prefer the land to go to U would not the case 
within the purview of clause (e) of sectinn 14 of the 
Pre-emption Act, 1903. h . 
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The right of prs-emption is not a right in the land, 
but a right to acquire the land. A presmptor ac- 
quires a right in the land aly when ho Lah paid the 
money d eee with the decres of the Uourt 

his 


Second appeal re the decree of the Divi- 
ajêngi Jadge, Jullundur Division, dated the 
| lith May 1911, varying that of the Subordi- 
nate Judge, 1st Class, Jullundur, dated the 
18th April 1910, ddécresing the claim. 

. Bakhshi Tek Chand and Mr. Nihal Chand 
Mehra, for the Appellant. 

Lali Ganga Ram, for the Respondents. 

JUDGMENT. — This judgment will also 
neg of Civil Appeals Nos. 823, 824 and 
825 of 1911 and the Oross Appeals Nos. 128) 
and 1281 of 1911. The dispnte is one be- 
tween rival pre-emptors and the facts are 
fully state] in the judgmonta of the Courts 
| Below. The points urged before us- in sup- 
port of Uttam Singh’s appeals are (1) that 
on the 11th of “February 1910 the rival pre- 
emptors, Ganga Singh and Sundar Singh, 
made statements in Oourt to the affect that 
they were suing in respect of part only of 
the land sold and had given up all claims to 
the rest of the land. It is contended on the 
authority of Hulasi v. Sheo Prasad (1) that 
these atatemanta amounted to an admission by 


l ~ 


the two plaintiffs, Ganga Singh and Sundar _ 


Singh, that they- were seeking partial pre- 
emption only, and ih is urged that as a result, 
their respective suits should have been dis- 
miased; (2) that Uttam Singh, being pro- 
prietor in two of tho. three pakis in which 
the land sold is situate, had a superior right 
to Ganga Singh who was only a proprietor 
in Pati Nihala and to Sundar Singh who 
wasa proprietor only in Patt Nath Mal; 
(3) that the vendora had in their pleadings 
stated that if they had any choice they would 
prefer the land to go to Uttam Singh and 
that consequently under clause (e) of section 
14 of tho Punjab Proe-emption Act, Uttam 
Singh was entitled to claim pro-emption in 
preference tə all others; (4) that Uttam 
Singh was entitled to claim pre-emption as 
regards tho land in Putt} Nihalu and Pakti 
. Nath Mal in proportion, not only to tho 
extent of his original holdings, but also 
with reference to the right which he obtained 
in respect of each of thoas areas by tho 
withdrawal of the respective claims of 
Sundar Singh and Ganga Singh in respect 


of half of those areas; anl £8) that a 
(1) 6 A 455, A. W. N. (1894) 1 
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Singh and Sundar Singh had expressly 
ednfined their claims to lands respectively 
in Paki Nihalu and Patti Nath Mal and: 
could not, therefore, claim any part of the 
land in Patt; Sixhan. 

We shall proceed to deal with these oaei 
tions serratim. 

(1) We have carefully’ considered the state- 
monts made by Ganga Singh and Sundar 
Singh òn tha llth of February 1910, and 
wa cannot agree with Mr. Tek Ohand in 
his interpretation of them. All that tho 
claimanta clearly intended to say was that 
they had po wish to claim the land to which | 
they had no right. “Thus, Ganga Singh 
states that he isa proprietor in Paks Nihalu 
but not in Paks Nath Mal, and he adds 
that for this rapon he cannot claim the 
land in Patt} Nath Mal. Similarly Sundar 
Singh admita that he has no claim to the 
land in Patti Nihalu as he is ‘not a proprietor 
in that patty, In our opinion the Subordinate 
Judge and the Divisional Jodge have quite 
rightly construed these statements, and we 
cannot accept the argument that by making 
them, Ganga Singh and Bandar Singh must 
be taken .to have: practically amended thate 
plaints and to havo sued merely for partial 
pre-emption. 

(2) The fact that Uttam Singh i isa pees 
prietor in two of the patis cannot possibly 
give hima preferantial right of pre-emptjon 
over (1) Sundar Singh so far asthe land 
in Patti Nath Mal ia concerned, or (2) over 
Ganga Singh so far as the lani in Patti ` 
Nihala is concarned. In the one Patty Ganga 
Singh has an equal right of . pre-emption , 
with Uttam Singh, and in the other Patt 
Sundar Singh has an oqual right of pre- 
emption with that person, and we fail to see 
why they should lose that right because 
Uttam Singh happens to be a properietor 
in both the pakis. 

(8) In our. opinion clause (6) of ssotion 
14 of the Act is inapplicable to the facts of 


“this cage and it is to clanse (c) that we must 


have regard. The Divisional Judge has 
based his decreo upon clause (c) and, in our. 
opinion, quite rightly. 

(4) It is not altogether easy to follow the 
argument of Mr. Tek Obhand under this 
fourth heading, bnt as far as we can under 
stand it amounta to this. Uttam Singh had 
an original holding of his own in Piti 
Nihalu. The land sold in this pattie. was uo 
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area of 47 kanals 15 marlds 'and this area 
was sold by two separate deeds tothe two 
defendanta-vendoes. Originally Ganga Singh 
and Sundar Singh sued to pre-empt both 
salep and brought two suites to enforce their 
claims. At a later stage Ganga Singh 
retired from the one sait and Sandar Singh 
from the other suit, the resnlt being that 
Ganga Singh was a claimant for pre-emption 
in respect of the sale of half only of tho 
47; kanals 15 marlas. Mr. Tek Ohand con- 
tends that ‘by Ganga Singh's withdrawal 
from the other case and from the fact that 
Sundar Singh admittedly had no claim to 
pre-empt land in Patt Nihalo, Uttam Singh, as 
soon as Sandar Singh made his statement 
on the llth of February 1910, becams, by 
consent, owner of the half sof the land in 
Patti Nihala which had been sold. The 
argument proceeds that in apportioning the 
land in Pati Nihalu between Ganga Singh 
and Uttam Singh regard should be had, not 
only to the extent of Uttam Singh’s original 
holding in Patti Nihalu, but also to the ares 
which he thns acquired after Sundar Singh 
had made his statemant above referred. to. 
The argument - (which mntatis mutandis 
applies to the land in Path Nath Mal) is 
ingenious, but fallacious. It has been, held 


by this Court in a series of rulings that, 


the right of pre-emption is not a‘right tn 
the land, but a right to soquire the land, and 
that a pre-emptor acquires a rightin the 
land only when he has paid the money in ac- 
cordance with the decrees of the Court recog- 
“nizing his right [see Dhani Nath v. Budhu 
(2), Lashkari Mal v. Ishar: Singh (3) and 
Deokinandan v. Sri Ram (4)]. We must take 
it, therefore, that Uttam Singh did not acquire 
the half of the land in Patti Nihalu until he 
had obtained a decree of pre-emption and 
had paid the decretal amount. But” Ganga 
Singh obtained a decree on the sams date, 
and we cannot possibly hold that the effact of 
“tho decree in favour of Uttam Singh is to 
déprive Ganga Singh of part of the fruits of 
the decree which he obtained simultaneously 
with Uttam'Singh. Here, again, it appears 
to us that the Divisional Judge has taken a 
right view and has apportioned the land in 


P. 134 P. L. B. 1002. 
12 Ae 234 (F: B.).` 
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accordance ‘with the respective sets of the | 


partion. 
_ (5) Ganga Singh and Sundar Singh, when 


_ making their respective statements on the 


llth of February 1910, referred merely to the 
two pêk, Nihalu and Nath Mal, each stating: 
that he confined his claim, as against Uttam 
Singh, to land in that patti fn which he was a 
proprietor, and that he gave up all claims to 
land in‘ that patti in which he was not a 
proprietor whereas Uttam Singh was a pro- 
prietor, Neither Ganga Singh nor Sundar 
Singh made any reference to Patti Sikhen and 
they certainly did. not relinquish their right 


“to claim pre-emption in that pat. Ad- 
| mittedly their righta, so far as the land in 


Patti Sikban is concerned, are equal to 
Uttam Singh’s, and there is no conceivable 


_ reason why they should have gong: out of 
_ their way to give up those rights. 


The above were the only grounds urged 
before us in respect of Uttam Singh’s appeals 
and as will have been seen we are unable 
to accept Mr. Tek Chand’s contentions. We 
accordingly dismiss Uttam Singh’s appeals. 

As regards the connected Appeals Nos. 
1280 and 1281 of 1911, Mr. Ganga Ram, for 
the appellants, admits that they were filed on 
a misapprehension of facts and informs us 
that he does not wish to press them. They 
are also, , therefore, dismissed. Taking all 
the circumstances into consideration we leave 
the parties to bour their own costs. through- 
out. 


' Appeal dimissi. 


LOWER BURMA OHIEF COURT. 
Oryru MIRONLLANHOUS APPHAL No. 112 or 1913. 
June 24, 1914. 
Present:—Justice Sir Henry Hartnoll and 

Mr.-Justice T womey. 4 
, MAHOMED ESOOF anv OrHars— 
APPELLANTS 


versus ae 
Hajes MAHOMED ESOOF AND otHerns— 
RuSPONDHMTS. : 
Oivil Procedure Oode (Act XIF of 1882), s. 589— 
en [an by Court—Moeque, scheme oe es 
ment of—Election of trustes—Nature of electian 
ceedings —Appoal—Esowtion proceedings Doub ful 


An appeel lies from the order of a Judge on the 
originai aids deciding the question asto the election of 
a trustee of a mosque under a scheme framed by the 
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, Court, as the would: be igen Fein 
execution of the decree in the sit which y 


sanctioned the scheme. 

Damodarbhat v. Baogilal Karsondas,.24 B. 43 1 Bom. 
L. R. 509 and Prayag Doss Ji Vare v. Terumola Sriran- 
gacharin Faru, 28 Al. 319; 15 M. L. J. 188, followed. 

The of the election of a trustes in pur- 


suance of a scheme framed by the Court under sec- 


framed under section 589, 
XIV of 1882), should be construed , but 
deateable pointa should not be worked out, nor should 
the soheme be modified in execution proceedings, 
ae it is open to persons interestod to bring è 
re suit to have the scheme amended and the 
doubtful end defectives matters made clear. 


Mr. N. M. Cowasjee, for the Appellants. 
“Mr. Alexander, for the Respondents. 


JUDGMENT. 


HARTHOLL, J.—The matter to be decided 
jn this appeal is whether the order of the 
learned Judge on the original side, appoint- 
ing one Ali Mahomed as a trustee of the Moja 
Mosque, should be upheld or set aside. A 
scheme for the management of the mosque 
was sanctioned in Civil Regular No. 71 of 
1905 of this Court on the 16th May 1910. 
‘That suit was brought by five persons inter- 
osted in the management with the sanction 
of the Government Advocate against the 
then manager, now deceased, under the 
provisions of section 539 of the Ooda of 
Civil Procedure (XIV of 1882), then 
in force. The scheme laid down the proce- 
dure to be followed in appointing trustees. 
There was a vacancy amongst the trustees 
to be filled and a meeting was called by the 
mitnaging trustees on the 10th November 
1912 to fill the vacancy. Thia meeting was 
held on the advertised date and two caudi- 
dates were put up for election, Ali Mahomed 
and Abdul Wahid. One Shsabadirn Nair- 
wara took the chair. He was proposed and 
seconded todo so, and the proposal was 
carried unanimously. Before the voting 
took place the question of who were entitled 
to vote was raised. It was contended that 
not only members of the Jumaat bat all 
Mahomedans born in Burma, whether they 
belonged to the Jumaat or not, should be 
allowed to yote. The chairman said that 
be thought he had no ‘power to decide who 
were eligible, nnd arranged to note each 
yote which was objocted to, leaving the 
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matter of who were-entitled to vote.to- be . 
finally decided by the.. Oonrt. According to. 
the scheme the ‘appointment of a -trustee 
ultimately rested with the Court. The result 
of the voting was 586 votes for Ali Mahmed . 
of which 474 were objected to and 368 votes 
far. Abdul Wahid of which 190 were object- - 
ed to. When tho matter came before the 
Court the learned Judge directed the Chair- - 
man to report on the yotes objected to 


1. Which of them were those of Narsa- 
puris or Zarbadis of the Sunni faith 
residing in Rangoon and wershippers at the 
mosque. 

9. Which of them were those of Narsa- -~ 
puris or Zarbadia of the Sunni faith residing 
in Rangoon bgt not worshippers .at the 
mosque. 

3. Which cf them were those of Narsa- 
puris or Zarbedis of the Sunni faith but not 
residing in Rangoon and not worshippers at 
the morgue. 

4. Which of them were those of neithér 
Nargapuris nor Zarbadis. 

It was ordered that the Chairman was at 
liberty to base his decision or opinion on 
inquiry (if any) of any sort which he may. 
deem ‘fitto make. The Chairman made his 
report and by it found that out’ of the 474 
votes for Ali Mahomed objected to, 433 were 
-those of Narsapuris and one that of a ZarLadi 
residing in Rangoon and worshippers at the 
mosque and that out of the 180 votes for 
Abdul Wahid objected to 182 were those 
ot Zarbadis not worshippers at the mosque. 
Tt is unnecessary to go into other details of 
the Chairman’s report. The appellants 
objected to the report and urged that the 
Chairman had classed as Naraapuris those 
who were not, that the votes of all Zarbadis 
should be allowed whether they were 
worshippers at the mosque or not, and that 
when the Ohairman-held his inquiries into 
the status of the voters, they had no opportu- 
nity to be present. According to the scheme 
the voters are to be Narsapuris and Zarbadis. 
It was claimed by appellanta that a 
Narsapuri meant one born in Narsapur or a 
desoer,dant of such person. The Chairman 
said that he had classed as Nursapuris those 
who came from Southern India districts ` 
gurrounding Narsapur end that the term 
Narsapuri is not confined to those people 
who came from Narsapur iteelf any mere 
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than the tom Scoratee is confined to those 
persons who.came from Surat itself. The 
learned Judge would not accept the Darrow 
meaning contended for the term ‘““Narsapuri” 

by the appellants. He also said that under 
the scheme he thought it was intended that 
voters should be confined to worshippers at 
the mosque ur, at all events, the vote of a 
regolar worshipper should count very 
much more than the vote ofa stranger. 
He also refused to appoint a Com- 
miasioner to go into the matter, as ho said 
that for that purpose to take evidence that 
would be admissible under the Evidence 
Act would be an absurd course to adopt, 
that it would entail a great deal of expense 
and would widen the breach “between the 
parties who worship at thæmosque and the 
proceedings would be interminable. The 
Chairman's report -gave Ali Mahomed a 
large majority and so he was appointed the 
trustee, 

. The first point for consideration in the 
appeal is whether it lies. The original suit 
was between persons interested in the manage- 
ment and the former manager. The pre- 
sent appellants are persons interested in the 
management and they are bound by the 
decres in the auit. The prasont respond- 
ents are the trostess now. They are 
the successors ' of the formar manager 
and are also bound by the decree. I 
consider -that they. are the representatives 
of the formar manager. In the cases of Damo- 
darbhat v. Brogilal Kareondas (1) and Prayag 
Doss Ji Varu v. Tirumala Srirangacharlavary 
(2) proceedings auch as the present one are 
pronounced to be proceedings in execution 
and there seems to be no good reason for 
differing from the view. That being so I 
consider thatan appeal lies. 

The same objections on tho merits were 
taken bsfore us as bafora the learned Judge 
on-the original side. The scheme does not 
define what a Naraapuriis. Again it does 
not aay that voters must be worshippers, but 
it does not at the same time ley down 
that all Zarbadis are entitled to vote whe- 
ther they are worshippers or not. There 
are no provisions in the scheme to show how 
the voters’ list is to be compiled. The ques- 
tion is whether these debateable pointa 


1) 24 B. 44 1 Bom. L. B. 509. 
DET 819; 15 M. L. J, 188. 
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should be worked out and desided iu the 
present proceedings which are, whether Ali 
Mnhomed should be appointed a trustee 
or not. 4 ‘ 

His appointment resis on the provisions 
of the scheme as it stands, as reasonable. a 
construction as possible being given to it 


where ita provisions are doubtful or 
defective. 16 is obivons that election 
proceedings of a trastes should not 


be protracted and drawn out by considera- 
tions as to the meaning of the term 
“Naraupari,” as to who is a regular worship- 
per at the mosque and who not. They 
should be as short, summary and inexpen- 
sive as possible. Moreover, to pass decisions 
on the points raised by appellants would 
be tantamount to altering “or adding to the 
‘scheme matters thatcannot be dealt with 
in execution. For these reasons] am not 
disposed to disagree with the learned Judge 
on the original sido in the .conolusions he 
has drawn and in following the report of the 
Obairman. There is nothing to show that 
the Chairman has acted unfairly or with a 
bias in any way. He was unanimously elected 
to the chair and it was only after he sub- 
mitted nis report that his oonduct was 
criticised. I would, therefore, diamiss this 
appeal with costa—three gold mohurs 
Advocate’s fees being allowed. 

At the same time I would say that it 
is open to persons interested to take 
legal steps to have the scheme amended so - 
that doubtful and defective matters are 
‘ made clear, They can take steps to have 
the term ‘‘Narsapuri”. defined, to havo it 
decided whether only worshippers at the 
mosque shaquid be eligible to vote and to 
have provision. made for keeping a list of 
voters up to date. If the scheme be so 
amended it will simplify the way.in which 
future elections are held. . 


Twouzy, J.—The Bombay and Madras 
cases cited are good anthority for the pro- 
position that when a trust scheme has been 
framed by the Oourt the directions in the 
scheme may be enforced by the Court in execu- 
tion upon application by persona interested. 
For example, according to the scheme now 
under consideration if thera is a casualty 
among the trustees the continuing trustees 


_ore bound to take steps to -fill the vacancy in 


the manner preseribed in clauses 8, 4 and 5 


918 
i KEMHNATCOHI iMMAL V. MANICKA OHSTTY, 


‘and if they fail to do so suy person interested 
may apply to the Court in. execution to com- 


pel them to do so. But this is not a case in 


which the trustees have failed to carry out 
the directions in the scheme. They heve com- 
plied with clauses 8, 4 and 5 to the best of 
their ability and the authority designated in 
clause 4, vis., the principal Court of Origi- 
nal Civil Jurisdidtion, has appointed the 
person chosen at the meeting. It appears 
to me that the decision of that authority in 
the matter of an appointment is final and I 
see no reason to entertain an appeal from such 
an appointment as a matter arising in execu- 
tion. On those grounds 1 would dismiss this 
appeal as proposed by the learned Mr. Justice 
Hartmoll. I would add that, in my opinion, 
it is not open to persons interested to make a 
separate application to amend ‘the scheme. 
Such an application may be admissible only 
if, ds in the Bombay case, the scheme oon- 
tained a clause providing for future modifica- 
tion. In the present case there being no such 
clause as this, I think the scheme can be 
amended only by means of a fresh suit. 


MADRAS HIGH COURT. 
ORIGIWAL Sma Arrear No. 28 or 1912. 
December 17, 1913. 
Present:—Sir Charles Arnold White, Kr., Chief 
Justice, and Mr. Juatice Oldfield. 

M. MEENATCHI AMMAL alias f 
Ces eee eee 


. M. MANIOKA OHETTY—Prannrr— 
7 RESPONDENT. 

Benam transaction-—Will by lady—Deecription of 
devise as grand-daughter’s husband—Deviss, whether 
bensoni for grand-daujhier—ollector's certifioris, 
whether evidence of recognition of antecedent titlse— 
Rent, collection of, by wife, whether evidence of exclusive 
possan crm et ell pay gi f. of Property Act 
(IV of 1882), s. bl—Im value of —Fridencs 
requirad fo procs claim for improvemsats, nature af 
— Who cas olaim—Hair of transferee, whether entitiod 
to recover sams. 

The mere description of the devises a ag the husband 
of her grand-daughter in certain Wills executed by 
a Hindu lady, does not show that ib wes intended 
that the. dorisa should “take the property benawi 
for his wife i 
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The obtaining of alesane carthfloate in his 
wife’s name in of property obtained by a 
Hindu male under a devise from his wife's grand- 
mother is no evidence of a recognition by him of bis 
wife's antecedent title to that 

The mere fact of the collection af rents by e the 
wife, in respect of property which admittedly belong- 
ed to her husband, is no evidence of exclusive pos- 
seasion by the wife ag against the husbend. 

A claim: forthe value of improvements under section 
51 of the Transfer of Property Aot must be os 
tablished by more precise evidence than such goneral 
evidence aw that the sale-proceeds of certain jewels 
were devoted tothe improvements of the suit pro- 
perty and that the entries in @ certain account 
referred tothe expenditure of money on the sult 
house. 

No olain to the value of improvements under sec- 
tion 51 of the Transfer of Act can be upheld 
unless the improvements have been effected by the 
transferee of the immoveeble property. 

Quewere:—Whether the heir of a transferee is entitl- 
ed under section 51 of the Transfer of Pro Act 
to recover as against the party who seeks to evict 
him. the value of improvements effected on the pro- 
perty by the transferee 

Appeal from the decree of the Hon’ble 
Mr. Justice Bakewell, dated the 4th April 
1912, in the Ordinary Original Civil Jurisdic- 
tion of the High Court and made in Civil Suit 
No. 97 of 1910. 


FACTS.—The suit was by the plaintiff, 
@ reversioner, to recover possession of a 
house. One Kalappa Chetty, the brother of 
the plaintiff and the last male owner, got it 
under a sale-deed executed in his favour in 


1854 by one Ponnammal, the grandmother . 


of his wife, Ammayi Ammal. Plaintiff had 
formerly sued Kalappa Chetty for partition 
of this property on the ground that it was 
joint family property. In that suit Kalappa 
Chetty contended that the suit property 
was partly his self-acquisition and partly 
the property of his wife. That suit was 
dismissed. Soon after, Kalappa Chetty 
applied to the Collector af Madras for the 
issue of a certificate in his wife’s name in 
respedt of this pro erty, alleging that he had 
given itaway to her. The Collector issued 


tho certificate accordingly. There .was no, 


deed, however, to evidence the 
gift. In 1890, Ammayi Ammal made a 
gift of thg property to her daughter, 
Pachai Ammal, and on the latter’s death in 
19038, her husband, Murugesam Ohetty, got 
into possession of the same. The plaintiff 
claimed the property as a reversioner of 
Kalappa Chetty, after the death of Pachai 
Ammal. Murngeeam Chetty, the original 
defendant, died soon after the institution of 
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the suit” dnd his second wife- was. Drought 
on record as his legal representative. The 
. defendant contended that the purchase by 
Kalappa Chetty from Ponnammal was benams 
fot the benefit of his’ wife, that even if this 
was not so, Ammayi Ammal had acquired 
5 title to the property by prescription, ag 
‘she enjoyed the same adversely for 19 
years after the Collector had issued the 
certificate in her favour, and that, in any 
event, the defendant was entitled to the 
_yalue of the improvements effected on the 
bouse by 'Pachai Ammal, Mr. Bakewell, 
J., who tried the case, disallowed the de 
fendant’s contentions and gave a decreo 
to the plaintiff as prayed for. The defendant 
appealed. 

“Mr. V. Ramesam, for Me, T. R. Venkata- 
rama Basri, with Meesrs. V. Vesvanatha 
Sastre and 7. K. Venugopal Naidu, for the 
Appellant.—Apart from oral evidence, there 
are the Wills of Ponnammal by which she 
devised the suit house to Kalappa Chetty. 
It is clear therefrom that Kalappa Chetty’s 
wife was the object of the donor’s beneficent 
intentions. The sale is merely a colorable 
transaction, being really a gift to the grand- 
daughter. Again it is clear ‘that Kalappa 
Chetty intended to vest the house in his 
wife, Though there is no registered deed 
of gift, the Collector’s, certificate and sub- 


sequent possession by Ammayi- Ammal are 


enough to effectuate that intention. Pachai 
Ammal being a bona fide transferee of the 
house and she having effected the improve- 
ments by the sale-proceeds of her jewels, the 
defendant is entitled to be paid the value of 
such improvements. 


. Mr. R. Subramania Iysr, for the 
spondont, was not called on. 


JUDGMENT. 


“Ware, 0: J.—The first contention raised 
by Mr. Hamasam on behalf of the appellant 
(the defendant) in this appeal is that Ammayi 
Ammal, tho wife of Kalappa Ohetty, acquired 
a title to the property in question by virtuo 
‘ofa sale-dood executed in 1854 by Ponnam- 
mal in favour of Kalappa Ohétty. Ponnam- 
mal was the grandmother of Ammvtyi 
Ammal, who was the wife of Kalappa Chetty. 
Bo far asthe deed of sale goes, there is 
nothing ko ‘indicate that the transaction 
: was not what it purported to be, namely, a 


pale to the husband. ~ Mr. Bamesam very 


Bə- 


nton cassis 


-desoribed as tha 
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proporly dogs not rely on the oral evidencd 
with regard to this suggestion of a -benami 
transaction. Ho has called our attention to 
two Wills, executed by Ponhammal before 
the ssale-deed, devising the property in ques- 
tion to Kalappa Chetty, in which he ia, 
htsbanl of tha gtand- 
daughter of Ponnammal., That tomy mind 
does not show that the transaction of 1854 
was a transaction unier whion Kalappi 
Ohetty took the property bsnamr on bohalf of 


“his wife Ammayi Ammal. 


Then there is evidence that in the year 
1833 Kalapm Chetty obtained a certificate 
from the Collector in his wife’a uamo. Jt 
i3 not suggested that ths obtaining of: the 
certificate ia evidence of a gift of the pro- 
perty by Kalappsa Ohetty to hia wife and ‘to 
my mind itis not, in the circumstanoss of 
this case, evidence of a recognition by 
Kalappa Ohetty of an antecedent title in his 
wife. 

Then it has been suggested that the wife 
acquirel a presariptiva title by adversa pəs- 
session as against her husbanl Ths only 
evidence as to that, so faras I can sos, is 
the collecting of renta by the wife. I cer- 
tainly am not prepared to differ from the 
conclusion which the learned Judge has 
come to, that there is no evidence of ex» 
clusive possession in the wife as against 
her husband. That being so, I agree with 
the learned Judge that no question of limita- 
tion arises. 

The only remaining yuestion is thè ques- 
tion of improvements. It ia contended that 
the defendant, as the transferee of immove- 
able property, is entitled to the value of im- 
provements made oy the property ‘in ques- 


_ tion under section 51-of tho Transter of Pro- 


perty Act. Assuming that under that section 
tho heir of the transfereo is entitled to recover 
as against the party who seeks to evicb him, 
the question hero is—Is thera any evidanoa 
of improvements by the “transferseP In 
183) Ammsyi Ammal mids or pirportel 
to make adeed of gift of tho property 
in question to her daughter, Pachai 
Ammal. Pachai Ammal lived 14 yenrs after 
that. Shediel in 1903. The evidance is 
that all the improvements were effected 
during the life-time of Ammayi Ammal, the 
mother, that tho parties were all livin 
together and that they -continuel to live 
together after the deed of gift of 1889, 
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There is some general evidence that Pachai 
Ammal sold her jewels and that the proceeds 
were devoted to the improvements of the 
property. The evidence is of a very general 
character. There isan account in evidence 
. Which purports to be kept by Murnugesam 
Chatty, who was the’ husband. of Pachai 
Ammal and whoss gecond wife ia the defend- 
ant, with reference tothe expenditure of 
money on the house in question. Assuming 
that this document is evidence, itis im- 
possible to say from the terms of the various 
items in thé account that theses items relate 
to the expenditure incurred for the purpose of 
-improvemsnts and not to expenditure neces- 
sary for the repair and up-keep of tho 
house. It seems to me that a claim under 
section 51 of the Transfer of Property Act, 
if it is tobe established, must be proved by 
more precise evidence than the defendant 
has been able to adduca in this caso. The 
conclusion to which the learned Judge comes 
is that the expenditure on the house in 
question must be taken to have been incurred 
by Ammayi Ammal. If the expenditure was 
incurred by Ammayi Ammal, it is clear 
that the defendant has no claim for improve- 
ments, Ammayi Ammal is not the transferee 


. of the immoveable property in question. 1 


do not think the evidence is sufficient to 
warrant us in holding that: the improve- 
ments were effected by Pachai Ammal or 
.by her husband so as to give the heira 
claim to the value of improvements under 
section 51, 

The result is tho appeal is dismissed with 
costs, 

OLDFIELD, J.—I concur. 

Appeas dismissed. 





PUNJAB CHIEF COURT. 
F.esr Cryin Apprat No. 76 or 1910. 
June 15, 1914. 
Present:—Mr. Justice Johns‘one and 
Mr. Justice Ohevis. 
MOWAZ AND orpers—P Lain -1Frs— 

y APPELLANTS 
Terte 
Musammat GULAB JAN AND OTHEng— 
Derexpaxta—Rasponpsexta. 


Curtom— af Altock--Inherrtanco— Self, 
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acquired and ancestral property—Daxghier$ aad collate- 
rals in third degree—lVill—Daughters preferred as to 
szlf-acguired property—Collaterals in third „dogres 
pieferred as regards ancestral property—Marriage of 
daughter with ons of nearest collaterals, affect of. ` 

Among Muhammadan Khattars of the Atteck 
District daughters will succeed to the self-soquired 
property of their father {n preference to collaterals 
in ths third degree. But ss regards ancestral pro- 

rty, & sonless proprietor is incompetent to bequeath 
t to his daughters in the presonce of his collaterals 
in the third degree, and a daughter even if she 
marries one of the nearest collaterals haa no right 
as heir in presence of those 00 

First appeal from the decree of the 
District Judge of Attock, dated the 8th’ of 


November 1909, dismissing the suita. 


The Hon’ble Mr. Muliammad Shaft, K. B. 
for the Appellants. 

Mr. Pestonji Dgdabhat, for the Respond- 
ents. : 


JUDGMENT.—Tho commun ancestor of 
the parties to this case was one Nadar Ali. 
He had three sons: (1) Gulab Khan, plaintiff . 
No. 1; (2) Sher Ali, whose son Matwali is 
plaintiff No. 2; and (8) Ahmad Ali, who had a 
son, Fateh Ahmad. It is the property of 
Fateh Ahmad which is now in dispute. This 
Fateh Abmad, who died on the 28th of 
January 1907, left two widows and four 
daughters. Thirteen days before hia death 
he executed a Will in favour of his widows 
and daughters translation of which will be 
found at page 40, pert 1 of the printed 
paper-book. The important passage in this 
Will runs as follows:— After my death, my 
wives, named Musammat Gulab Jan and 
Musammat Begam Jan, and all the four 
daughters, namely, Musammat Zohre Jan, 
Nek Bakht, Suna Jan and Sardar Khanam, 
who, according to Muhammadan Law, 
English Law and custom and according to 
the custom in vogue in the tribe to which 
eur family belongs, are rightful owners. I 
do hereby declare that they should be 
recorded absolute owners with full powers in 
respect of the aforesaid entire property, 
moveable and immoveable, both house and 
landed, after I am dead and gone. The 
said daughters have been betrothed, but are 


_yət unmarried and minors and live in my 


house. After marriage the said daughters 
shall be considered full owners and shall 
enjoy full rights like myself. If after the 
mutation of names any of the daughters dies 
sonloas, her share shall go to the surviving 
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daughters fnd their descendania in equal 
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and which acquired. : Among Muhammadans 


shares. After death, or re-marriage of any, like these Khattars of the Attock District - 


widown, their shares too shall go to the four 
daughters in equal shares. My collaterals 
shel have no claim whatever against my 
wives and daughters in respect of my afore- 
said property, - movgtble and immovesble, 
both house and landed.” Tho daughters 
and the widows appear to have fallen ont 
and to have litigated, with the result that a 
. compromise was ultimately arrived at by 
which the four daughters got 2/3rds, and the 
widowa one-third. of the property: The 
plaintiffs were not parties to that suit, 
although they applied to be made parties. 
Plaintiffs who are, as will be seen from .the 
details given above, related to the deceased 
in the third dogree, filed sa esauit in which 
they asked that a declaratory decree might 
be passed to the effect that the Will shall 
not affect their rights after the death or, 
nikak of the defendanta, or that any other” 
relief which the Oourt deemed proper might 
be granted to them. 

The property in suit is extensive and 
diverse. Some of it, the defendants say, 
was solf-acquired by Fateh Ahmad and his 
father; and aa to this property, they plead 
that the plaintiffa have no locus standi tò, 
object to the Will and that the plaintiffs are 
not heirs to the property by custom. They 
also goon to plead that even.as regards the 
ancestral property, the daughtera and the 
widows are, as compared with the plaintiffs, 
preferential heirs. It is also urged that 
the Will ia valid. Issues were drawn up by 
the learned District Judge and a large mass 
of evidence was placed on the record, The 
District Judge has detailed that evidence 
peice by peice, but, in our opinion, he hes 
not really discussed in a satisfactory manner 
the important questions at issue in the case. 

The first issue was, of the, property left 
by.Fateh Ahmad what is ancestral and what 
is acquired property? On this point all 
that the District Judge has to say. ia this; 
“I hold that it is not clear which estate is 
ancestral and which acquired, but the 
question is not material in this case. I 
hold that Fateh Ahmad’s. estate was 
ancestral.” In our opinion, this decision is 
not only self-contradictory; but we are 
unable to see how the District Judge conld 
have arrived at the opinion that it was 
immaterial which property was ancestral 
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there can be no doubt whatever that the 
daughters will succeed to the self-acquired 
property of their father in preference to 
collaterals, even so near as the. plaintiffs aro. 
But as regards ancestral property, the 
matter is different; and, as will be seen later, 
our opinion is that in regard to such 
property the plaintiffs have superior- rights 
and that, notwithstanding -the Will by Fateh 
Ahmed, the plaintiffs, who object to its 
alienation, must be declared to have ulti- 
mately superior rights to those of the defend- 
ante. 

The. second issue was: “What is the rule 
of succession, custom or Muhammadan Law, 
among the parties, who are Khaétars, on the 
death of a proprietor without male isene?” 
As to this, the learned District Judge’ after 
makiug some cursory remarks and observa- 
tions found: “I hold that daughters among 
Khattars succeed according to custom to their 
parents’ estate.” 


The third issue is concerned with the 
distinction between ancestral and self- 
acquired property. As to this, the lower 
Court says: ‘There is no difference as to the 
estate being ancastral- -or acquired.” The 
Court then went on to find that “Fateh: 
Ahmad was competent to will away his 
estate in favour of defendants.” On - two 
minor issues the District Judge says: “T hold 
that it was unnecessary, and so is the case 
with 7th issue.” It is not at all clear what 
this means. We are unable to see what the 
District Judge meant by saying ‘it was 
unnecessary’, but probably he means that the 
two issues were uncalled-for. 


The learned District Judge having thus 
dismissed the plaintiffs claim,- an appeal 
has been tiled in this Court through Khan 
and we 
have heard arguments which have extended 
over three days. We may say at once that, 
after exhaustive examination of all the oral 
and dvoumentary evidence nnd of.many 
rulings which have been quoted to us, our 
opinion is that a certain part of tle property, 
which is admittedly self-acquired, belongs to 
the daughters who, at present, with ho 
widows are in posssasion of it. 

But as regards the ancestral property, the 
question of initial presumption is not fres 
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from difficulty. Mr. Shaf, quoting s mass 
of anthority, most of which we have noted 
below*, the omissions being of cases which, 
in our opinion, have little or no bearing on 
this case, contends that there is always a 
presumption, among Muhammadan tribes, 
that a collateral nearer than the Sth degree 
excludes a danghtgr from inheritance, and 
that gift or Will in favour of a daughter 
ia invalid in presence of such a collateral. 
On the other hand, we have such rulings as 
‘Bholi v. Fakir (1), (Gujars of Gujar Khan), 
in which it was ruled that the presumption 
in the case of an endogamous tribe, whioh 
was well known as favouring the rights of 
daughters and daughters’ sons, might be the 
other way. However, we need not pursue 
thia subject further, for Mr. Pestonji admits 
that the initial presumption is against him 
and we have, therefore, only to see whether 
he has rebutted it. 

The Will makes the daughters absolute 
final owners of the whole estate regardless 
of whether they marry and of whom they 
‘marry, and we have tosee what the ascer- 
tained custom of these Khattars as regards 
daughters is. We have firstthree records 
of custom—Robertson’s for Rawalpindi and 
Kitchin’s for Rawalpindi and Attock res- 

ively. 
ic the first named compilation (1887) 
we .find, at page 10, Question 12; “The 
near male kindred inherit in preference 
to the daughter and;” under Question 
18 it is stated thatthe Khattars give pre- 
ference to a Sth degree collateral over a 
married daughter. lixamples are given at 
page 36. Then under Question 18, page 12, 
we find it stated that among Khattars a 
daughter and a widow may take equally 
but on marriage of daughter the widow 


tekes the whole. - The answer to Question 19 
(1) 62 P. B. 1806; 136 P. L. R. 1906. 





`  Pattigan’s digest, section 28; Wursera v. Hakoo, 


Malik Nur v. Aishan, 105 P. B. 1906; 86 P. L. B. 1906, 


v. Ghani, P. B. 1885; Bakkus v. 
Amer, 47 P. B. 1896, Musammat Emuna v. Sajawal 
Khan, 37 P. R. 1908; Bakht Sawai v. Sardar Khan, 
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says that unmarried daughters or daughters 
vowed to celibacy take equally; with their 
brothers. Under Question 37 the Khattars 
say a man may leave one-third of his estate 
by Will ontside Acs own family but not inside. 

- In Kitchin’s book on Rawalpindj the 
resulta are not very disgimilar. Question 18, 
pages 21 ef sg., show that no precise rules 
prevail, but two Khattar instances arb given 
in which 5th degree collaterals failed to 
oust ‘daughters. Under Question - 87 the 
Khattars say a proprietor can only will away 


“a portion” of his ancestral estata and no 


instances are given among Khaiars. 

Mr. Kitchin’s book on Attock ia of more 
assistance. Under Question 12, which is in 
favour of near collaterals, seven actual 
instances are redérded. The examples under 
Question 18 point to bih degree being the’ 
limit to the superiority of the collateral over 
the daughter. The answer to Question 19 
is opposed to that given by Mr. Robertaon—~ 
gee above—and the answer to Question 37. 
and Question 38.88 to power of bequest 
shows that precise definition is impossible, 
though the feeling is against this method of 
tampering with succession. 

On the whole these three vyolames are in 
favour of the appellants. At the same time 
though opinions of experienced Offleers may 
be useful as, a general guide, yet actual 
concrete instances are the materiala which 
we must primarily use. Mr. Pestonji relies 
on 16 Khattar instances and 3 Awan instances, 
all to be found on the record, after exqmina- 
tion of which we are inclined to agree with 
Mr. Shai that practieally none of them 
really help defendants at all. A large number 
of them ended in compromises, and in many 
others the reyersioners, no doubt for special 
reasons, consented to the gift or Will or sue- 
cession, a8 the case might be. A few of them 
were decided on questions quite apart from 
the problem now before us; and as the 
following brief abstract wiil show, no rule 
favourable to defendants can be deduced 
from them:— 


L—Case of Ghulam Khan’s daughters 
and their husbands:—-Paper-book, part 
I, page 42, page 44, line 31; part 
Tl, page and page 94 (P. W. No. 
20): nota contest between collaterals snd 
daughters at all, and one danghter was 
excluded by the otbers from inheritance. 
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16, Exhibit D-20; see page 19, last column: 
the alienation was of 1/5th only of estate and 


itis fairly clear that the collaterals consented., 


“III. Muhammad Khanof Kutbal :—Exhibit 
D-9, part LI, page 40-no doubt there was 
a Will in favour of daughters’ and it pre- 
veiled against the widow, but no collateral 
contested. 

IY. Ahmad Al of Kutbal :-—Compromised 
in sucha way that nothing favourable to 
daughters as heirs can be deduced. 

| V. Nausheri Khan’s case :—D. W. No. T 
page 98, part II, and Exhibit D-5 page 
28: this was a pane of sale for valid neces- 
sity of property found not ancestral qwa the 
cb sotion. 

VI. Nur Khan of Salargak -—D. W. No. 8, 
page 99, part II; Exhibit D-1l, part IL 
page 34 : a case of mutation on a gift bya 
widow out of her own life-estate of 2/Srda 
to her two daughters: the widow being 
alive why should any collateral st that stago 
object P. 

VIL. Gahan Khan of Bango : :—This case is 
given by Mr. Kitchin in his Attock voluma : 
Exhibit D-28, page 79, part IL; contest 
apparently between a wife and her husband 
for estate of wife’s father: clearly not in 
point, 

VOI. Awas Mulk of Sagri :—Part l, pege 
80, Exhibit D-18: collaterals did exist but 
degree unknown : contest was between das- 
cendants of two daughters. 

IX. Khudadad of Kot Sowdhi :—Part L, 
page 46, Exhibit D-7, espəcially page 47, 
lines 32 œ sq: contest was between 
nephew on one side and daughter and widow 
on the other: on appeal, however, the Ohief 
Court held that decision betwoen collateral 
Sad dhap ikan was premature and uncalled- 
for. 


X. Muassam Khan :—Part 1, Exhibit D-2, 
page 51, and Exhibit D-8, page 72: 
case Was compromised: ‘contest was between 
two brothers, one married to late owner's 
daughter: compromise did not point to 
any special recognition of s daughter's 
claims. 

XI. Ahmadu Khan of Saras KAarbusa :— 
Part II, page 4, Exhibit D-8: there were 
_ two first cousins of last owner, and that one 
who was married to latter's daughter suc- 
ceeded: eno real discussion of custom: there 
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was a Will in favour of' the daughter -also: 
go far as it goes this may be said to favour the 
defendants here. 

XI. Ahmad Khan of Sarat Kharbusa :— 


.Part I, Exhibit D-4, page 26: another 


compromise and no, deduction of principle , 


-pessible. 


XII. Ahmadu Khan of Mousa Jhang — 
Part I, Hxhibit D-22, page 47, Shahanoki 
Khan v. Musammat Bogun Jan (2) ia the case: 
this case: does not pppear to us to be 
in point, the only question for decision 
was whether, when a person takes pro- 
perty by gift, the gift enures ‘for the benofit of 
male descendants only or also female dəs- 
oendants. 

XIV. Rusmat Ali Khan of Tarbeti :-—Part 
II, page 10, Exhibit D-27: this alienation 
was validated by the consent of plaintiff's 


father,’ who af the tims was sole fire 
reversioner. ` 
XV. Haidar of Murat:—xhibit D-26: 


mutation to widow and daughter by consent 
of the persons concerned: not known whether 
daughters were married and in any case 
widow was there. 4 

Shadman Khan of Kutbal :— D.W. 


XVI. 
No. 5: no doonments: few necessary parti- 
culars. 


It is hardly necessary to go into the 
three Awan cases on whibh Mr. Pestonji also 
relied. In one the onus.-ivas wrongly laid 
and the case was disposed‘of in the absence 
of evidence of rebuttal of presumption. In 
another 9 out of 11 reversioners for special 
reasons acquiesced in gift to nephews who 
were also sons-in-law, and the third case is. 
Anuar Als v. Baggo (8). 

The onus being on defendants-respondents 
it cannot be said that they have proved 
either that they have a better right of 
sucoeasion than plaintiffs or that the Will 
helps them. Mr. Shafi meets their case by 
criticisms of their instances, fur the most 
part as indicated above, and also by showing 
on the record some 23 cases of oxclabion of 
daughters by near oollaterala, No doubt 
Mr. Pestonji is able toanimadvert on some 
of these instances as being supported only 
by oral evidence; but after all there is 
little or no rebuttal, and for the moat part 

(2) 20 Ind. Cas. 451, 286 P. L` B 1018 101 P.W. 
E. 1918, 18 P. R. 1014. 

(8) 15 P. R. 1907; 85 P. W. B. 1907: 4 P. L. &, 
1908. 
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the witnesses who testified to the instances 
‘were persons eminently likely to know the 
facta and they were not cross-examined. 
There is also oral evidence, which it is sought 
to import into the case under sectiin 32, 
Indian Evidence Act, on. behalf of plaintiffs, 
“ see part II, pages 24 and 31. The question 
of the admissibility of this evidence is not 
an easy one, but we are inclined to hold 
that it is not admissible, for controversy 
regarding this custom had arisen when those 
statements were being made. Wedo not 
think it is necessary to discuss various minor 
„incidental points raised during the lengthy 
hearing of this appeal. 

We hold that defendants have not proved 
that such a Will as this ia valid as it stands, 
or that the daughters, defendants, should be 
preferred as heirs to the plaintiffs, collaterals 
of Fateh Ahmad in the third degree. 
Plaintiffs ure entitled toa decree that the 

“Will shall not affect their reversionary 
rights. We also do not think defendants 
have proved that a daughter, even ifshe 
‘marries one of the nearest collaterals, has 
apy right as heir in presence of those colla- 
terals. 
. We accept the appeal and give plaintiffs a 
declaration as prayed in plaint, with costs in 


. both Courts, 
Appeul accepted. 


~ 
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MADRAS HIGH OOURT. 
Sxcomp Orvin Appear No. 2290 or 1912. 
March 6, 1914. 
Present:—-Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
PERIA KRISHNASAMI NAIK 
AND AXOTHBR—PLAIRTIFRS—A PPELLANTS 
versus 
AEYAPPA’ NALIK AXD OTHERS—DEFDYDANTS 
ks —RBBPONDERTSE. 
< Bonami treneaction—Suit against iwo defendants — 
Contest by one—Decree against both ae kar 
‘Ay—Appeal by contesting defendant— Appellais Court, 
power af, to vary decree im favowr of ex parte defend- 
‘ant—Cinil Procedure Code (dot F of 1008}, O. XLA rr. 
4, 83—Finding of fuct—Soms reasons for , finding 
wnastisfactory—Htgh Court, mterference by, im second 
gppeci—.Conatruction of Statete—Iistory—TU aeira- 
lions. 
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That no consideration passed for ea sale-deed, 
that the pe meniloned therein was not proper 
and that, the possession of the property sold did 
not pass to the yvendeos but remained .with the 
vendor, aro facts which warrant an mference that 
the transection evidenced by the sale-deod wag a 
sham transaction, especially when ooupled with 
evidence that the sale-deed was executed with 
an ulterior R 

Order XLI, rule 88, gives ful power to the 
Appellate Court to pess the decree which should 
have beər passed by the Court of first instance 
on the findings arrived at by the Appellate Oourt 
and m favour of any of the parties to tha 
suit, whether such party is a party to the apposl or 
not. Thera is no reason to restrict this power 
reference to the history of tho reasons whi 
led to the enacting of that provision or by the 
singlo illustration : fixed to thas rule. 

Per Sadasiva Aiyar, J.—The High Court will not 
interfere in second appeal with a finding of fact 
by the lower Appellate Court. even though afew 
of the reasons girdh for the finding may not be 
astisfactory. 

Quzre :—Where the-Court of first instance passed 
a joint dooree for delivery of immoveable pro 
against two defendants and one alone appeal 
whether the District Judge had power to isa 
the whole sait under Order XLI, rule 4, on his finding 
that the plaintiff hed no title to the plaint house? 

Per Seshagins Atyer, J.- Where in 9 snit in eject- 
ment agsinst two defendants one alone sxppeared 
and defended ths suit and the other remained 
ev parts and where a joint deores, for delivery af 
possession was in favour of the plaintiff 
and against both the defendants end the contesting 
defendant alone appealed against the decree, the 
District Judge had no power, under Order XLI, rule 
4, co dismiss the whole suit, as against the person who 
remained ¢ parte; as it could not be said that the 
judgment of the District Munsif on a 
ground common to both the defendants, If, however, 
ali the parties were before the Cours and the 
finding was that the sale-deed, on the foot of 
which the suit was brought, wasa sham transac- 
tion, these were sufficient to attract the operation 
of Order XLI, rule 88, to the coase and a decree dismiss- 
ing the suit even as against the party who did not 
appear in the mial Court, could be supported. Rule. 
88 of Order XLI wes intended to cover oases where a 
party puts forward an untrue claim, and in this case 
allowing the plaintiff to get possession of the sharo 
of the defendant who did not appear would be to give 
a decree on a false claim. f 


Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal 
Suit No. 184 of 1912, perferred against 
that of the Court of the District Munsif of 
Koilpatti, in Original Suit No. 871 of 1910, 

FAOTS.—Suit was for possession of a 
house conveyed tothe plaintiffs by the Ist 
defendant under a sale-deed dated 6th August 
1902. Defendants Nos.2 and8 were im- 
pleaded as having trespassed into the housa 
and taken possession theroot under colour ata 
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subsequent sale-deed. Second defendant waa ex 
parts, Tho lat and 8rd defendants contend- 


ed that thé sale to plaintiffs wasa sham 


transaction not supported by consideration; 
that it was not intended to be given effect to, 
that the property was always in the posses- 
siori of the Ist defendant, that the latter had 
subsequently sald the same to defendants Nos. 
2 and 3 and thatthe trespass alleged was 
“false. Tho first Courtfound that the tres- 
pass sot up was not proved and that Ist and 
8rd defendants failed to prove that the sale 
in plaintiffs’ favour was a ham transaction. 
It gave a decree for posssasionin favour of 
the plaintiffs. On appeal by the 3rd defend- 
dant the District Judge held that the sale in 
favour of the plaintiffs was clearly a sham 
transaction and dismissed the suit even as 
regards the arparts 2nd defendant. -The 
plaintiffs then appealed to the High Oourt. 

Mr. L. A. Govindaraghaod Iysr, for the 
Appellants.—The case is covered by the rul- 
ing in Ranga -Ayyar v. Srinivasa Ayyangar (1). 
The decree of the lower Appellate Court, in 
so far as it dismissed the suit as against the 
ez paris 2nd dafendant cannot be supported, 
as it cannot be ssid that the District Munsif’s 
judgment proceeded upon a ground common. 
to all the defendants. 


Mr. M. O. Parthasarathi Iyengar (with him 
Mosars. V.S. Gorindachariarand F. 9. Kallapiran 
Iyengar), for the Rəspondenta.— Whatever 
doubt may exist as to the power of the Ap- 
pellate Court under Order XLI, rule 4, to pass 
a decree in favour ofa party who has not 
appealed, stillit has amplo power todo so 
under Order XLI, role 83. The cage reported 
as Ranga Iyyar v. Srinivasa Iyyangar (1) has 
no application to the facts of the present case. 


JUDGMENT. 


Sapastva Aryan, J.—The learned District | 


' Judge finds (a> that no consideration passed 


for the sale-doed relied on by the plaintiffs ; 


h (b) that the price mentioned in tha sale-deed 
is not the proper price of tho property aold ; 


and (o) that no transfer of possession passed. 


under the sale-déed and that the vendor con- 
tinued in possession. We cannot interfere 
with theso findings of fact in second appeal, 
though a few -of the reasons given for the 
findings may not bo. satisfactory. Thea the 


_ (1) 21M. 66 
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hiy 2 ae cet g 
next fact? the’ learned District -Judge infers : 


from the above three facta is thatthe sale- - 


deed in the plaintiffs’ favour was a sham and 
a colourable transaction. I do not think that 
we could interfere even with this inferential 
finding, though the learned District Judge, 
put it roo strongly when he directed himself” 
that that is the ‘ “ inevitaple inference ” from* 
these facts. Even where similar facts existed, 
that inference was held not to follow. in 
Ranga Ayyar v. Srinivasa Ayyangar (1) be- 
cause the alienees in that case were the wife 
and daughter of thealienor and there were 
other “ previous circumstances” which indi- 
cated that a gift in the guise of a conveyance ` 
was intended by the alienor. But where the 
alienes is not such a near relation as a wife 
ora daughter and where no such previous 
cireumstances are proved, the inference that 
it is a sham transaction can, in my opinion, 
be legally drawn, especially “as the District 
Judge refers to the evidence onthe defendanta” 
side (see defence witness No. 1) showing 
that Exhibit A was exocuted 7S an ulterior 
purpose.’ 

Then it is argued that as ihe 2nd dafend- 
ant did ‘not appeal from the. Munsif’s decree 
so far asit directed him to bə ‘ejected, the 
District Judge ought not to have diamissed 
the whole suit, but ought to have only 
modified the District Munsif’s decree by dis- 
missing the plaintiffs’ claim as against the 
3rd defendant alone. Whether the District 
Judge had the power (on his finding that the 
plaintiffs had ho title to the plaint house) to 
reverse wholly the District Munsif’s decree 
so that the reversal could enure in favour of 
the 2nd defendant also is, in other words, the 
question for consideration. It is atgued that 
Order XLI, rule 4, which gives & power to _ 
the Appellate Court to so reverse.a decree in 
favour of a person who has not appealed, does 


‘not apply to the facts of this case. Iam not 


sure that it does not so apply; but whether 
Order XLI, rule 4, applies or not, I am clear 
that the new provision enacted in Order ATI, 
rule 33, gives full powers to the Appellate 
Court to pass the decreas which. should have 
been passed by the Court of first instance on 
the findings arrived at by the Appellate Court 


- and in favour of any of the parties to the mit, 


whether such party haa filed an appeal or not, 
or even whether he is a party to the appeal or 
not, There is no reason whsteyer to restrict 
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the powers so plainly given by that rule 33 
by a reference to the history of the reasons 
which led to the enacting of that provision or 
by the single illustration affixed to thas rule. 

I would, therefore, dismias the second 
Appeal with costs. 

Susmacratr AlYAR, J—Ido not think the 
judgment of the District Munsif can be atid 
to, proceed on a ground common to the defend- 
anta Nos, 2 and 8, when the 2nd defendant 
has not appeared in the Oourt below to 
defend his possession. There was a decree 
directing the defendants Nos. 2 and 3 to give 
joint possession. The 8rd defendant alone 
has appealed against that decree. I must, 
therefore, hold‘that Order XLI, rule 4 of 
the Code of Civil Procedure, 1903, does not 
apply to this case. Still all the partios 
are before the Court, ‘and the finding in 
second appeal, which we accept, is that the 
plaintiffs’ sale-Jeed is a sham transaction. 

” Rale 33, Order XLI of the Code of Civil 
Procedure, 1908, is intended to cover cases 
where a party pute forward an untrue claim. 
Allowing the plaintiffs to get possession of 
the 2nd defendant’s- share will be to give a 
decree on a falas claim. It is on this ground 


| 
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that I agree in dismissing the second appeal. 


with costa, É 
id Appeal dismissed, 


PUNJAB CHIEF. OOURT. 
Suooyn Orv Arrear No. 810 or 1911. 
May 26, 1914. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 
SUNDAR SINGH axp orasrs— 
Puantiyrs—APPELLANTS 
versts 
HUKAM SINGH AND AE EER 

~—RSsPON DENTS. 

Mortgage —Condition of Afty years, whether inequitable 
in absence of fraud or wndue influsnce—Intereet at 
Rs. 1-4 per cent. per mensem on part only of mort- 
gage money, schether inequitable or onsrous. 

In the abeence of fraud or andus influence a condi- 

tion in the mortgage-deed that the mortgagor should 
f have no right to redeem until the expiry at fifty 
yoars is not itablo and will not net aside, 


eepecially when it fs found that the mortgagor went ` 


Into the transaction withhis eyes open and so far 
from having anffered fram tt had found it extremely 
profitable, 
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The condition as to interest to be chafked at the” 
rate of Rs. 1-4 par oent. par misnsem on part only of 
the principal mortgage money is not Inequitabla or 
very onerous. 

Second appeal from the decree of the Aq- 
ditional Divisional Judge, Amritsar Division, 
at J ullundur, dated the 6th December 1910, 
varying that of the Suberdinate Judge, Qnd . 
Olass, Amritsar, dated the 3lst January 1910, 
dismissing the claim. 

Mr. Gobind Ram, for the Appellants. 

Mr. Badr-ud-Din Kureshi, for the 
spondents. ` 

JUDGMENT. — The present judgment dis- 
poses of the two connected Appeals Nos. 310 
and $11 of 1911. 

The suits out of which the present appeals 
arise were brought py .the plaintiff for re- 
demption of thre mortgages executed, one 
of them on the 28th bi June 1907 and the 
other two on the 2nd of July 1907. The 
facts are very fully given in the judgment £ 
of the learned Divisional Judge and it is. 
not necessary to recàpitulate them. It will 
be sufficient to state that the mortgage- 
deeds provided that the mortgagor should 
have no right to redeem until the expiry of 
fifty years, and that the plaintiff sued for 
redemption before the ‘expiry of that period 
on the ground that the condition of fifty 
years was inequitable and unlawful and was 
fraudulently entered in the deed and that 
undue influence was practised upon him. 
Both the Oonrts belog have found that the 
suits are premature. The first Court dis- 
missed them tn toto. The lower Appellate 
Oourt cancelled some of ‘the conditions, in 
the deeda of mortgage, but otherwise upheld 
the orders of the Court of first instance, 
Only two conditions of the deeds have been 
discussed before us. These are (1) the 
period of fifty years and (2) the oondition as 
to interest, and the question which we 
have to decide is whether these conditions 


Bə- 


‘.are inequitable. 


Mr. Gobind Ram on behalf of the appel- 
lants has referred us to Puran Singh v. Kesar 
Kutba (2) and 
Hansa Ram v. Behari (8). None of these 
rulings, however, help. the appellants, and it 
is clear that every case must be decided in 


30 P. E. 1907; 119 P. L. R. 1907. 

201 P. R. 1880. 

3) 12 Ind. Oaa. 453 218 P. L R. 1011, 204 P. W 
RIL 6 P. B. 1912, 
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regard to iia own facia. In the present 
case it is clear that there was no fraud.’or 
undue influence practised upon the mort- 
gagor. As the learned Divisional Judge 
ramarks, the mortgagor went into this 
transaction with his eyes open and so far 
from having suffered from it he has found 
it extremoly profitabl8. It appears that ont 
of Rs. 2,960 raised on these mortgages, the 
sum of Rs. 1,800-odd was taken for purchase 
of land in the Sharkpur Tahsil, Lahore 
Distrirt, At that time Sharkpur had just 
passed through s famine and the land was 
bought at a very cheap rate. This land is 
at‘ present partly irrigated and more is 
going to be irrigated by the Upper Chenab 
Qanal. The land will, therefore, rise very 
much in value and accordipg to the lower 
Appellate Oourt will be worth at least 
Rs. 30,000. The mortgagor has, therefore, 
profited very largely by the transaction. 
Under all the circumstances of the case we 
see no reason whatever why the plaintiff- 
appellant should be relieved of the condition 
under which he cannot redeem the land till 
after the expiry af fifty years from the date 
of the mortgages. ` l 

In regard to interest, there is really no 
necessity to decide how much will be due 
at the time of redemption. We may, however, 
say that the condition as to interest does 
not appear to be at all inequitable or very 
onerous, Interest is to be charged at the 
rate of Ra. 1-4 per cent. per mensem on part 
only of the principal mortgage money and 
there is nothing to prevent the plaintiff 
paying it every year esit falls due. Until 
redemption he has the use of the money 
advanced to him and there is no reason why 
he should not pay a fair rate of interest for 
the accommodation. We, therefore, agree with 
the Courts below and hold that the present 
suits are premature. We dismiss the appeals 
with costa. ' 

Appeals dismissed, 
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MADRAS HIGH COURT. 
Orry Orve Court Apesat No. 28 o 19132. 
March 11, 1914. ` 
Present:—Sir Oharles Arnold White, Kr., 
Chief Justice, and Mr, Justice Oldfield, 
ANDALAMMAL—Daranpaxt— APPALLANT 
s versus 
‘NARASIMHARAGHAVAOHARIAR ' 
AND OTHW23—PLALNTIFRS—RasPONDENTS, 
Hindu Lawo—Mino) sons—Putchase of immoreable 
property by mothe: ith sons monsy—fale, if valid 
—Contract Act (IX of 1872), a. 11. 


Where a Hindu mother purchased certain 


immoveable property in her name with funds belong. 
ing to her major and two minor sons; 

Held, that the sale was not void as being in favour 
of minors. 

Mohor Bibee v. Dharmodaxn Ghose, 89 O 439 
5 Bom. L. R, 421; TO. W. N, 441; 891. A. 114 (P. O.) 
and Natokots Narayana Chetty v. Logalinga Chetty, 
4 Ind. Oas. 883, 7 M.L. T. 288; 19 M L. J. 788, 
distinguished. , 

Appeal against the decree of the Madras 
City Civil Court in Original Suit No. 119 of 
1911. ; 


FACTS.—tThe plaintiffs, the first of whom 
wasna major and the other two his undivided 
minor brothers, sued for recovery of possession 
from the defendant of two rooms anda 
verandah in s house sold to their deceased 
mother by the defendant’s husband, and 
purchased by her with funds belonging to 
the plaintiffs. The defendant contésted the 
suit on the ground that the portions of the 
house in question were allotted to her by her 
husband for her residence, that a charge was 
also created thereon for her maintenance, 
that the purchase by tho plaintiffs’ mother 
was with notice of her rights and that she 
was, therefore, not liable to be evicted. She 
also set up jus tertii in plaintiffs’ sister on 
the ground that the house was the éridhanam 
property of the plaintiffs’ mother and deacend- 
ed on her death to the plaintiffs’ sister. In 
the course of argument another plea was 
raised by the defendant, ms., that the sale 
being in favour of minors, was void inlaw 
and so no property passed to them. The 
City Civil Judge held that the plaintiffs’ 
mother purchased the house with plaintiffs’ 
funds without notice of the defendant's 
right of residence and that no charge was 


created, and decreed possession to the 
plaintiffs. The defendant appealed. A 
Mr. P. B. Srinivasa Iyengar, for the 


Appellant.—The sale is void as being in 
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favour of minors. Mohori Biber v. Dharmodas 
Ghose (1) and Navakoti Narayana Chetty v. 
Mahan Ohetty (2). 

Mr. 5. Krishnama  Chariar. for tho 
Respondents.—Appellant’s contention that 
the sale is void cannot be allowed to be raised 
in appeal as it was not put forward in the 
pleadings and no jssue was joined thereon. 
The rulings quoted do not apply to the facts 
of the case. For a case where tho transfer 
in favour of a mimor was held valid, see 
Ulfat Rai v. Gauri Shankar (8). See also 
oo Sathrurasu v. Maddura . Basappa 

4). 

JUDGMENT.—We agree with the learned 
Judge’s findings of facta (1) that the pur- 
chase of the house, in which the defendant 
claims a right of residence, was made by the 
plaintiffs’ mother with fonds belonging to 
the plaintiffs and for their benefit, (2) that 
the plaintiffs? mother did not purchase with 
notice, express or constructive, of the 
defendant’s alleged right. We also agree 
with his findings that no charge on the house 
was created in favour of the defendant, and 
that the defendant had not acquired any 
right of residence therein. 

The contention on which thé appellant 
mainly relied was, as the learned Judgo 
points out, not raised in the pleadings or the 
issues. This being so, it is, to say the least, 
doubtful whether the defendant was entitled 
to raise it at the hearing .of the suit. The 
contention was, that inasmuch as the 2nd 
and 3rd plaintiffs were minors at the date 
of the purchase, the sale was void. The 
judgment of the Privy Council in Mohori 
Bibss v. Dharmodas Ghose (1), where it was 
held that a mortgage by a minor was void 
and the judgment of this Court in Nararoti 
Narayana Chetty v. Logalinga Chatty (2) 
where it was held that a sale to a minor was 
void, were relied upon. 

Weare of opinion that, on the facts, the 
present case is not governed by either of 
, these decisions. The purchase was in the 
name of the mother, but the parchase-money 
belonged to the plaintif and his two minor 


(1) 80 O. 889; 5 Bom. L. R. 421; 7 0. W. N. 441; 80 
L À. 114 (P. 0.). 
(2) A Tae Oe STA, L. T. 283; 83 AL 812; 19 M. 
L. J. 753. 
11 Ind. Oss. 20. 8 A. L. J. 670; 33 A. 657. 
ETAN 18 M.-L. T. 825; (1018) U. W. 
N. 415, 24 M. L. J, 8848, 
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brothers. ' -On the facta one view? is that the- 


“ mother purchased as trustee’ for her sons. 


The other view is that the lst plaintiff, then 
a Infjor, and as- managing member of his 
family purchased the honse ont of: family 
funda, though for convenience the: title-deed 
stood in the name of the mother In either 
view the sale, in our opinion, is “good, and: 
the let plaintiff is entitled - to gue om his own 
behalf and the 2nd and 8rd plaintiffs Are 
entitled to sue by the Ist plaintiff as their 
nert- friend: This appeal is- ` dismissed 
with costs, 
Appeal dismissed. 


PUNJAB OHIEF OOURT. 
Sucoyo Civiu Appean No, 456 or 1912. 
| June 11, 1914. 
Present:—Sir Alfred Kensington, Kr., 
Chief Judge, and Mr. Justice Shah Din. ` 
KARAM OHAND-— PrLAINTIPP—-APPRILANG 


versus 
JAI RAM AND OTHNRS— DEFENDANTE — 
BasPoNDENTS. 

Hindu Lan—Anoestral property—Property inherited 
by kiro brothers from their mater nal gran dfather—Joint 
tenancy and not tenancy- ÍR-COMMOR. 

‘Ancestral’ | proparsy in Hinga Law isto ba limited 

has come from certain male linsel 
ancəstora as enumerated in the text-bosks. 

Where two brothors inborit n cortain property 
from their matornal grendfather, they hold il as joint- 
tenonta with right of survivorship and got an tonansa- 
in-commom 

Second appeal from the decree of the 
Divisional Judge, Rawalpindi, dated the 19th 
of February 1912, affirming that of the 
Bubordinate Judge, first Class, Rawalpindi, 
dated the 16th of December 1911, dismissing 
plaintiffs claim. 

Mr. Morton, for the Appellant. 

Mr. Pestonji Dadabhac, for Respondents 
Nos. 1 to 3. 

Mr. N. O. Mehra, for Respondent No. 4. 

JUDGMENT.—The plaintiff-appellant in 
this case claims half ofa house in Rawal- 
pindi as against his brother’s widow and 
her two minor sons. The lower Courts haye 
agreed in dismissing the suit and on the 
general merits there is little to be said for 
the plaintiff who appears to have separated 
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many years ago from the ajleged joint Hindu 
family and to have settled elsewhere, leaving 
the „brother and his widow in undisturbed 
enjoyment of the entire house in dispute. 
We have, however, to consider the appeal 
with reference to a tebhnical and somewhat 
obscure point of Hindu Law. 

To make the case clear the pedigree must 
be reproduced, as it is incorrectly printed 
at page 3 of the paper-book. 


KANHAYA MAL. 


f 
Kosar Mal (died 28th sticks ai 
January 1896) (died 15th 
(widow Muscmmat Jan 
Mitho, defendant . 1876). 
Na, 4), 
jenean AA 
- f J 
Karam Ohand, Sant Ram (widow 
plaintiff, Musammat 
Rakhi, defendant 
No. 3), 
Two minor sons 
(defendants 
Noa. i and 2). 


The plaintiff's first contention is that the 
house is ancestral property inherited 
from Kauhaya Mal. The lower Appellate 
Conrt has distinctly found that he has not 
proved this, and thia is a finding of fact 
which cannot be reconsidered. Thereafter 
the argument has proceeded on the apparently 
correct assumption that the house was 
inherited by Kesar Mal and Shanka Ram 
jointly from their maternal grandfather. 
The question is whether on Shanka Ram’s 
death in 1876 it passed by survivorship to 
Kesar Mal alone, or became part of an 
ancestral joint family estate giving inherent 
righta to Karam Ohand (born previously). 
In the former case Kesar Mal had the right 
to, dispose of the entire house in 1893 by a 
registered Will excluding Karam Chand from 
inheritance. In the latter case plaintiff's 
claim to half the house should be allowed. 

Stated in other words, the question is 
whether Kesar Mal and Shanka Ham 
inherited the property as joint tenants with 
right of survivorship or as tenants-in- 
common. 


In paragraph 31 (1) (b) of his Principles 


of Hindu Law Mulla states the case 
eategorically in favour of a joint tenancy, 


. 
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but the matter is further discussed with 
reference to rulings of the Privy Counoil 
and the High Courts of Madras and 
Allahabad under paragraph 182 (2). Mayne's 
Hinda Law, 7th Edition, pages 344and 768, 
and Trevelyan’s Hindu Law at page 232 
also deal with the matter with special 
reference to the intention of the Privy 
Council ruling in Venkayyamma Qaru v. 
Venkataramanayyamma Bahadur Garu (1). 

If the ruling quoted is to be interpreted 
literally the house, though inherited from a 
maternal grandfather, is to be treated as 
ancestral property, and it has been go 
interpreted by a Division Bench of the 
Madras High Court in Vythinatha Ayyar v. 
Yeggia Narayana Ayyar (2). Authority is 
so farin plaintiffs favour, but a, different 
construction has been placed on their 
Lordships’ use of the term “ancestral” in a 
very carefully worded judgment of the 
Allahabad High Oourt, Jamna Prasad v. 
Ram Partap (9. ; 

After consulting the commentators on 
this arguable point we think that with all 
respect to the learned Judges of the Madras 
High Court we should follow the Allahabad 
decision. We are fortified in this conclusion 
by a passage ina later ruling of the Privy’ 
Council publishedas Atar Singh v, Thakar 
Singh (4), which contains tho following 
passage at page 128 of P. R. and at page 721 
of Ind. Oas. i h 

“It is through their father, as heir of 
the above-named Dhanna Singh, that the 
plaintiffs claimed, and unless the lands 
cam3 to Dhanns Singh by descont from a 
lineal male ancestor in the male line through 
whom the plaintiffs also in liko manner 
claimed, they are not deemed ancestral in 
Hindu Law.” 

It appears to us that their Lordships. 
intended here to make it clear that they 
recognised the term “ancestral” property 
in Hindu Law to be limited to property 
which has come from certain male lineal 
ancestors as enumerated in the text books, 
and we do not think that the expressions 
used in the earlier ruling, Venkayygamma 


(1) 25 BL 678, 201. A 186 70. W.N. l; 12M. L 
0. f 


J. 29 (P 
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Garu Rao Bahadur Garu v. Venkatarama Na- 
tyoma Bahadur Garu (1), justify us in 
qualifying this, which we take to be the 
kenerally received opinion on the point. 

Is follows that we treat the house in 
dispute as having been held by Kesar Mal 
and Shanka Ram, as joint tenants with right 
of survivorship. On Shanka Ram’s death 
the property passed absolutely to Kesar 
Mal, and not to him jointly with his son or 
sons, and he could dispòse of it by Will as 
he in faot did. The plaintiff has, therefore, 
no present right to halfthe house, and his 
appeal. fails and is dismissed with costa to 
the defendants. 
i Appeal dismissed. 


PUNJAB CHIEF COURT: 
Suoomp Orri AppwaL No. 340 or 1911. 
July 2, 1914. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 
‘BHER KHAN amp OTHARS— PLAINTINPB— 
: APPELLANTS 
versus 
Musammat SIS BANO AND O0OTHARS— 
Darssnaxts—REsPONDENTS. 

Oustom—Awans of. Tahsil and District Mismoali— 
Sucossnion—Sister and oollateral in ffth degree— 
Land mutated in sister's favowr—Acquisucence by 
qollateral— Silence for moro than four years taken to- 
gether with certam acts and omissions. 

The land of an Awan of Tahsil and Distrios 
Mianwali was mutated by the Oollectar in favour of 
his sister. Tho reversioners of the deceased in the 
fifth degree who were entitled to the property 

i TREE more than four year; 

at the time of mutation in her favour af the 

aharo of the deceased in joint plots of land, appeared 

asah the Attesting Qfflicer as co-sharersand admitted. 
the correctness of the new entries; 

(o) made an application jointly with the aister of 
the deceased for appraisament of the produce of cer- 
tain land held by their tenants, describing her as one 
af the co-sharers of the land; 

(4) mado two applications jointly with her for 
qjectment of certain tenanta, and in both of them 
mae waa men ad aa neon the Tandlorda; and it was 


proved 
(e) sho paid off the debts of the deceased and was 
in on of his property and expended money on 


ib in making im 

Held, that, E Gala these acts and omis- 
sions amounted to an escence on the part of the 
collaterals in the title of the sister, and hence their sult 


for recovery of the land from her must bo dismiaeed. 
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Second appeal from the decree of the 
Divisional Judge; Attock Division, dated 
the 6th January 1911, confirming that of 
the District Judge, Mianwali, dated *the 
17th October 1910, dismissing plaintiffs’ 
claim. z ; , 
Messrs. Bhagat kam Puri and Badar-nd-din 
Kureshi, for the Appellants. 

Mr. ‘Abdur Rashid, for Mr. Shah Nawas, 
for the Respondents. 

JUDGMENT.—On the 19th of January 
$901 one Attar Khan, an Awan of Tahsil 
and Distrtict Mianwali, was murdered by 
some of his collaterals and his property, the 
subject-matter of the present litigation, was, 
thereupon, mutated by the Collettor'in favour 
of his sister, Mtfammat Sis Bano. In’ 1902, 
Mubammad Khan, the collateral of the de- 
ceased in the third degree, instituted a suit 
against her for the recovery of the property, 
but all the three Courts dismissed his ‘suit 
on the ground thatthe fact that his father 
was one of the murderers constituted a 
bar to his succession to the property of the 
murdered man. It is to be noted that 
the judgment of the Chief Court in the 
cage was delivered on the 27th of January 
1906. 

The:suit out of which the present appeal 
arises was brought on the 19th of April 
1910 by two brothers, Sher Khan and Nur 
Khan, the reversioners of ‘the deceased in 
the fifth degree, and the Courts below have 
concurred in holding that the plaintiffs ‘have 
by ‘a series of acta and omissions recognised 
Musammat Sis Bano as the owner of the 
property and that their acquiescence operates 
as a bar to the suit. They have wonse- 
quently dismissed'the sunits and the plaintiffs 
have preferred s further appeal to’ this 
Court. We have heard Mr. Bhagat Ram 
Puri, for the appellants and considered all the 
relevant evidence and -are of opinion ‘that 
the conclusion of the Courts below is currect 
and that there is no sufficient reason for our 
interference with'the concurrent Spdiog ‘of 
the lower Courts. 

The facts relied upon in support of the 
plea of acquiescence are set ont 1” attenso 
at pages .5 and 6-of the judgment of the 
learned -District Judge -and need not be 
repeated here. The learned Counsel for the 
appellants has contended that „as long as 
Muhammad Khan’s mit was pending his 
clients had no title to the property and 
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could not, therefore, assert any right against 
Musammat Sis Bano. Hut as we have 
already stated, the claim of Muhammad Khan 
was finally negatived by this Court on the 
27th of January 1993 and it is quite clear 
that after that date the plaintiffs must have 
ktiown that as the fert reversioners of the 
deceased, they were entitled to his estate 
and that Musammat Sis Bano was according 
to them a mere trespasser. During the period 


ofmore than four years which intervened ` 


batwaen that dateand the institution of the 
present suit the plaintiffs have altogether 
omitted to assert their ‘claim and have, more- 
over, recognised, by their acts and conduct, 
the right of Musammat Sis Bano to the 
property. We find, for example, that thros 
mutations with respect to Attar Khan’s 
sara in three joint plots of land, which had 
not b3en mutated soon after his death, were 
effected in favour of Musammai Sis Bano on 
the 28th of February 1906 and the Revenue 
Officer attesting the mutations states in his 
order that the plaintiff, Sher. Khan, appeared 
bafora him as a co-sharar and admitted the 
correctnsas of the new entries. This is 
cartainly a clear recognition of her rights 
by a person who was at that tims entitled 
to the property. Then, there is an applica- 
tion, dated the 23rd of April 1907, made 
jointly by the present plaintiffs and Musam- 
mat Sis Bano for appratsement of the 
produce of certain land held by their 
tenants and in that application she is 
described as one of the co-sharera of the 
land. Furthermore, on the 28rd of October 
1907 two more joint applications were made 
by the plaintiffs and Musammat Bia Bano 
for ejectment of oertain tenants and in both 
of them she is mentioned as one of the 
joint landlords. It is also proved that 
“sho paid off Attar Khan’s debts and 
was in possession of his property and 


expended money on it in making improve-- 


ments. These, inter alia, are the facta which 
have been relied upon to support the plea 
of acqniescence and we think that the 
Oourts below are justified in holding that the 
plea has been sustained. 

After giving our oarefil consideration 
to the facta of the case and the arguments 


of the learned Counsel for the appellants, ` 


we’ feel no hesitation in holding that the 
plaintiff’ silence fora long time and their 
acta and conduct strongly militate against 
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their present claim and that the lower 
Courts have rightly held that, taken col- 
lectively, these acts and om'missions 
amount to an acquiescence on the part 
of the plaintiffs in the title of the de- 
fendant. We must, accordingly, affirm the 
dacree of the lowar Appellate Coart and dis- 
miss this appeal with costs? 
Appsal dismissed. 


PUNJAB OHIEF COURT. 
Frest Orvis Arrasar No. 211 or 1910. 
July 4, 1914. 
Present: —Mr. Justice Johnstone aad 
Mr. Justice Chevis. 
Dala GOBIND LAL—Pusryrive—App2Luant 
DOTS Us 
_ RAO BALDEO SINGH—Davanpane 


— RESPONDENT. 

Cio Procedure Cods (Act V of 1993), s. 11, Fapla- 
aahon IV —Rr parto dscres—Ple1s raiesd in subarusnt 
suit barrei—Oourt Fess Act (VIL of 1879) —Inatal- 
msat dssres — A ppsal-—Oourt-fose, how to bs calewlated. 

Plaintiff sued defendant undar tho tarms of a bond 
for interest and compound interest. - Defendant did 
not appear and an ae» parts decrees was passed 
against him, dissllowing, however, tha compoand 
interest. 

Subsequsntly plaintiff brought a sult on tha sams 
bond for the principal and for interest and oom- 
pound intereat for ths period b from institu- 
tion of the former suit, Defendant pleaded undue 
influsnoe, weakness of intellect, and want of con- 
sidsration, and that intorest was extortionate: 

Held, that ths dəoision in the former suit barred 
the pleas of the defendant asto undue inflasnoe, 
weoaknesa of intellect, eto., oxcaps tho ples as to 
compound interest not baing olaimable. The deoi- 
sion in ths formar suit baing in favour of the defend- 
ant on ths polat of compound interast, oparated as a 
bar to the plaintiff and must be adhered to. 

In an appaal by the decres-holder froma decree 
for money fixing instahnenta, Court-fees must be 
paid on the differance between the amount claimed 
in appeal and the amount decreed, and also on tha 
difference to ths appellant between getting his money 
on the date of tho dscree under appeal and getting 
it by instalments as ordered. 


First appeal from the decres of the 
District Judge, Ambala, dated the 18th 
January 1910, daorazing claim in part. 

Pandit Rambhaj Dutta, for the Appel- 
lant. ' 


` Mr. Gokal Ohand Narang, for the Respond- 
ent, 
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JUDGMENT.—tIn -this case the plaiytiff 
sued for a sum of Rs. 6,991-13 and costs 
and interest from date of institution of suit 
to date of payment. 

The learned District Judge has passed a 
decree for Re. 4,084 and costs, payable by 
oertain instalments. 

The plaintiff appeals claiming the full 
sum of Rs. 6,991-18 and interest till date 
of payment, and asking thatthe order as 
to instalments may be set asido. He has 
paid stamp only on the difference between 
Rs. 6,991 and Rs. 4,084. Mr. Gokal 


Chand objects that plaintiff should pay 
further stamp. We consider this 
correct as regards the instalments. The 


difference to plaintiff between getting his 
money on the date of the District Judge’s 
decree and getting it by instalments as 
ordered (1.4, the discount on the deferred 
instalments), comes to about Rs, 300, so we 
have directed that a further stamp of Ra. 22-8 
should be putin. We are not prepared to 
call for any further stamp on the prayer for 
future interest. . 

_ We here note that the balance of print- 
ing fee and also the Rs. 16 cost of adjourn- 
mont mentioned in the order of this Court, 
dated 22nd January 1918, have bean 
paid. 

The claim is based on a bond for Rs. 3,539 
executed by the defendant on 4th April 
1903. This bond provides for interest at 
Bs. 1-4 per cent. per mensom (=Rs. 15 per 
cent. per annum) to be paid yearly; in case 
of default compound interest is to be 
charged. The bond nlso provides that 
plaintiff may recover interest by suit. The 
principal sum was to be recoverable after 
three years. 

On 20th June 1904, plaintiff sued for 
Ra. 547-9, interest and compound interest cal- 
culated fromthe date of the bond to date 
of institution. The defendant appeared in 
Court und simply asked for ton days’ time 
to settle up with plaintiff. This request 
was granted, but defendant neither settled 
up nor appeared again in Court. So plaint- 
if produced some evidence, and then on 
2nd August 1904 an es parte dearea was 
passed in his favour for Re. 580 and 
Rs. 56, costs of suit. The claim wes dis- 
allowed so far as compound intérest was 
concerned. From this decree no appeal was 

dged by either party. 
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The present claim is for tbe principal 
and for interest and compound interest for 
the period begimning from institution of the 
former suit. . 

Defendant admits execution of the bond, 
but pleads undue inflnence, weakness of 
intellect, and want of consideration; he also 
urges that interest is extortionate. : For 
plaintiff it was urged in reply that the deet 
sion in the former suit rendered the matter 
ros judicata, and that pleas of undue in 
fluence and want of consideration, ete. 
could not now be entertained. 

The learned District Judge held that the 
former decision was no bar to these pleas, 
and decided the case on the merite. The 
pleas of undue dnfinence and weakness of 
intellect were overruled. It was held that 
the bond was only partly for consideration, 
compound interest was disallowed on the 
ground that it was not provided for in the 
bond (though here the District Judge is 
clearly in error) and the decree now under 
appeal was passed. ” 

For the plaintiff it is strongly urged before 
us that the decision in the former suit bars 
the pleas of undue influence, want of considera- 
tion, and weakness of intellect, etc., now 
put in by the defendant. Explanation IV 
of section 11, Uivil Procedure Code, is 
relied on. 

The former suit was tried by a Subordi- 
nate Judge of the Ist Olass, so the case 
was decided by a Court competent to try 
the present suit. Had the issues now 
raised been raised in that Court and heard 
and decided by that Court, then section 11 
would be a clear bar to their being tried 
again in the present suit. These issues un- 
doubtedly could and should have been raised 
in the former suit, and so under Explanation 
IV the matters in issue must be deemed to 
have been matter directly and substantially 
in issue in that suit. But on behalf of 
the defendant it is urged that whatever 
may be said as to Explanation IV the fact 
remains that the pleas now raised on behalf 
of the defendant, though they may 
be looked upon, 08 “matter directly and 
substantially in issue” in the former suit, 
were not “heard and finally decided” in that 
suit. 

Explanation IV clearly refers to pleas 
which might and ought to have been raised 
in the former suit and were not so raised 
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Such pleas, may be pleas which might and 
ought to have been- raised either by the 
defendant as ground of defence or by the 
plaintiff as ground of athack. The ordinary 
coyrse is that pleas not raised by either 
party are not heard ani decided by the 
Court. Excepting certain legal points, ¢.g., 
the fact of a suit being obviously time- 
barred,—a Court does not ordinarily raise 
questions suo motu, it is. for the parties to 
specify in their pleadings the grounds of 
attack and defence. So that, if we are to 
hold that, because a plea which might and 
ought to have been raised in a former suit 
has not been heard and decided in that 
suit, it can be raised again in a subsequent 
suit betwoen the rame parties, it appears 
to us that Explanation ITV is very much of 
a dead letter, and might as well be 
repealed. 

We have: stated that the prosent pleas 
could and should have been raised by the 
defendant in the former suit. That they 
could have been raised appears unquestion- 
able, and since we consider it the clear 
duty of every litigant to bring forward all 
his pleas at the earliest stage and not to 
litigate by instalments we considér that 
these pleas not only might, but also ought 
to have been raised in the former suit. No 
doubt, in certain cases a defendant might 
urge that at the tims of the former suit 
he was not aware of certain pleas open to 
him, andif he could show that even with 
due care and diligence he was .nob so aware, 
no donbt, it might bo ssid that the phrase 
“ought to have been raised” was not appli- 
cable. But the present is not one of those 
cases. The defendant is not allezed to be of 
stronger intellect now than at the time of 
the former suit. Ha oertainly is not an 
utter lunatic nor was ho at tho time of the 
formsr suit. And in no way is it shown 
that he was no$in just as good a position 
at the tims of tha formar suit to raise tha 
pleas now advanced as he ig now. 

For the dsfendant ralianse is placed on 
two rulings, Kalam Mondul v. Baroda 
Sundari Dasi (1), Woomsh Ohanidra Maitra 
v.. Baada Das Mattra (2). The 
earlier of these two rulings is 
e case in which the plaintiff having sued 

Sae A 

2 280. 17. 
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for rent and got a decree later on brought 
a sesond suit for rent not due at the tims 
of the first suit. In the later snit tho 
defendant pleaded that plaintiff was not 
his landlord, but merely a beramidar. It was 


‘held that section 18, Civil Procedure Code, 


(now section 11), was no ber to suclra-plea. 
The learned Chief Justice gave as ono of 
his reasons that there svere no materials 
on the record to enable the Oourt to say 
that “the matter which the defendant now 
desires -to set up might or ought to havo 
been und for defence” in the former 
suit. “The matters he now desires to get 
up may not have been within the know- 
ledge of the defendant in 1878.” But the 
decision of Banerjee, J., is based on` tha 
ground that section 18, Explanation II (now 
section 11, Explanation IV), though it says, 


“shall be deemed to have been a matter - 


directly and substantially in issue in such 
suit,” “does not go on to say “and shall bo 
deemed to have been heard and finally 
decided insuch suit.” The learned Judge goes 
on to say, quoting an earlier Oalentta ruling, 
Sarkum Abu Torab Abdul Waheb v. Rahaman 
Buksh (8), that it is only where the subject- 
matter of the two suits is the same that the 
matter can be said to have been heard and 
finally decided notwithstanding thatthe matter 
was never raised in issne. Turning to Sarkum 
Abu Torab Abdul Waheb v. Rahaman Buksh (3) 
wo find that it was held that the right 
claimed by the plaintiffa in the second suit 
was a different right to that claimed by 
them in the first suit, ao it was held that 
the first suit was no bar to the second. 
This decision seems obviously unimpeach- 
able. But there is a paragraph at the foot 
of page 83.0f the report which we must 
here quoter “The subject-matter of the 
present and the pravions suit being then 
distint, the sacon] Hxplanation to section 13 
has, in our opinion, no application to the 
caso. It is nos a casa in which the 
plaintiff, having on a former occasion 
sued for a certain reliefon the strength 
of ong title, afterwards claims the sama 
relief on the ground of another titlo of 
which on the formar occasion he might have 
availed himself, and itis to cases of that 
nature. that tho application of the Explans- 
tion is confined.” No doubi, this is correct 
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so far asreliafs sougitin the plaint are con- 
cerned, and we conceive that that is all 
that ths learned Judges intended to lay 
down, but the Explanation may obviously be 
a bar to pleas set up for the defence just 
as much as pleas set up by the plaintiff. 
When s defendant pleads, “the plaintiff is 
barred from the relief which he now claims 
because he has alrdady sued me unsucoess- 
fully for that relief,” the question for deci 
sion obviously is, te the subject-matter of the 
two suite the same,and if the answer to this 
question is in the affirmative, the second 
suit must be held as barred. But apart 
from this particular case we are utterly un- 
able, after carefully reading the whole of 
section 11, to discover any indication therein 
that it is applicable only to cases in which 
the subject-matter is the same ay the subject- 


< matter of a former suit, that is, assuming 


that by the term “subject-matter” is meant 
the relief claimed by the plaintiff. With all 
due respect, therefore, wa feel constrained 
to dissent from the decision of Banerjee, J., 
in Kalash Mondul v. Borada Sundari Dasi (1) 
and from the later ruling Woomssh Ohandra 
Maitra v. Barada Das Maitva (2) which ap- 
proves of that decision. Section 11 bars the 
trial notonly of suite but of issues, and no issue 
can be tried in which the matter in issne 
has been in issue in a former suit be- 
tween the same parties and heard and 
decided. There is, so far as we can see, 
nothing in the section which limits the 
bar to cases in which the subject-matter 
of the suit is the same as in the former suit. 
And when we apply Explanation IV, and 
deem the matter to have been “ directly and 
substantially in issue ” in the former suit, we 
think that the only logical result is to hold 
that the decision in the former suit must 
be regarded as an adjudication, either express 
or by implication, of all matters directly and 
substantially in issue in that suit. 

We hold, therefore, that the pleas now 
raised by the defendant are barred by the 
decision in the former suit, excepting the 
plea as to compound interest not being claim- 
able. Here the decision in the former suit 
is in favour of the defendant, and must be 
adhered to, right or wrong. In this respect 
section 18 acts as a bar not to the defendant, 
but to the plaintiff. 

As to instalments it is always in the 
discretion of the Courts to allow such a 
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plea, but we do not think that his is at 
alla fit case for instalments. The defendant 
is not a hardworking man overcome by un- 
avoidable misfortunes, his troubles are due 
to his own vices. 5 

Às to interest we think the plaintiff is 
entitled to interest ata moderate rate from 
date of institution of stit till date of pay- 
ment. We-shall allow such interest at the 
rate of 6 per cent. per annum. Up t> date of 
institution of suit simple interest will be- 
allowed at 15 per cent. per annum, the rate, 
laid down in the bond. Interest has already 
been sued for and decreed in the former 
suit up to 20th June 1904. The interest on: 
Rs. 3,589 at Rs. 15 per cent. per annum 
from 20th June 1904 to 28rd June 1909 
(say five years) gomes to Rs. 2,654. Total, 
Ra. 6,193. 

We understand that the defendant has 
already made certain payments into Court 
towards this decree throngh the Court of 
Wards. Sach payments will, of course, be: 
credited towards the decree which will now 
be passed. 

We so far accept the appeal as to raise the 
decrees to one for Ra. 6,193, with interest . 
from date of institution till date of payment, | 
such interest to be calculated at 6 per cent. 
per annum on the above sum decreed or on 
the balance remaining due at any time. 

As to costa we note that the plaintiff has 
succeeded in evading a decision on the merits 
by appeal to the principle of res judicata, We 
have allowed this question of res judicata to 
be argued before us, though it waa not 
specifically pleaded in the memorandum of 
appeal. In these circumstances we leave 
the parties to bear their own costa in this 
Court, but the plaintiff will recover from the 


- defendant costa inourred in the first Court 


to the extent allowed by that Court. 
Appeal accepted, 
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MADRAS HIGH COURT. 

Sgoosp Orv, APPRAL No. 716 or 1910. 
January 22, 1914. 
Present:--Mr. Justico Sgukaran Nair and 
Mr. Justice Ayling. 

Me. B. G. ORR AND ordan3—PLarntivrs— 
APPELLANTS 


versus 
MEYYAPPA CHETTY anp orangs— 
Darayoaxrs—Raspeoypanrs. 

Water —Natural atrzam —Sirface drainays—Acasesion 
— Riparian owsers, righs of. 

Where the surplus water of tho tank M to whioh 
the defendants, the Dharmasanamdars of village 5, 
were entitled, was allowed to flow into the channel K, 
the bedof which belonged to the villagers of village N, 
and where ths plaintiffs) who were the lessees of 
village K'and as such entitled to all the surface 
drainage water flowing in the channel, K sued tha 
defendants for unlawful interference with their 
Baines cutting open the buni of the channel K and 

water therefrom at a pofht within’ the limite 
of village N, and whore it wasfound that tho plain- 
tiffs were not riparian owners, bat the defendants 
were, and that the defendants were only taking tho 
surplus water of tank Af, through o different water- 
course constructed at the same time as the surplus 
water of the tank If was let into the channel K: 

Held, that the plaintiffs were only entitled to the 
uninterrupted flow of the surface drainage water 
flowing through the channol K, and as they had not 
proved 20 years’ user of tho surplus water of the 
tank W, which had suddenly acceded to the water 
flowing in the channel K and aa neither injurious 
diminutdon nor pollution of their accustomed supply 
of water had been pora by them, they were not 
entitled to any relief. P 


Second appeal against the decrees of the 
District Oourt of Madura, dated 18th of 
November 1909, in Appeal Suit No. 504 of 
1908, preferred against that of the Court of 
the District Munsif of Sivaganga, in Original 
Suit No. 280 of 1902. 


. FAOTS!—The villages of Kollangndi and 

Bathapulli both form part of the Sivaganga 
Zemindarx. Tho former is an Ayan village 
and the latter a Dharmasanam village. 
There is a tank in each of thogo villages. 
The Sathapulli tank used to ba fed by tho 
surplus water (Marugal) of the Meippnl tank 
(Meippal being an adjacent village) through 
two channels, Sathapulli kal and Sathupuram 
kal. The Kollangndi tank used to receive 
all the surface drainage water of the neigh- 
bourhood’ through its fesder channel, called 
Kollangudi feeder channel, which flowed 
through the limits of Sithapnlli and Nari- 
kottai villages and joined the Kollangudi 
channel in the south. This latter channel 
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which was originally only an Arnthodi (watar- 
course) became in course of time deepened 
by natural denudation, so much so that it 
became e natural stream. Some 15 years 
before suit, owing to the extension of the 
Meippal tank, its surplus flow, which 
originally used to escape into the Sathapulli 
tank, was made to fall into the Kollangudi 
feeder channel. Simultaneously with this 
diversion, the Sathapulli ‘villagers, who had 
thereby lost their water supply, seem to have 
tapped the Kollangudi feeder channel ats 
point within the limits of the adjacent villago 
of Narikottai and taken and utilised a 
certain quantity of the water flowing therein, 
after it received the above accession, leaving 
undisturbed the accustomed flow to which 
the Kollangudi villagers were entitled before 
the said channel received the accession from 
the Meippal flow. The plaintiffs, who aro 
the lessees of Kollangnudi village from the 
Sivagangn Zemindar, sued the defendants’ 
as Dharmassnamdars of Sathapulli village, 
for a declaration that the Sathapnuilli 
tank was not entitled to receive its supply 
of water from the Kollangudi feeder channel, 
for a direction to have the channel newly 
dug up by the defendants for conveying water 
from the Kollangudi feeder channel to Natha- 
pulli tank to be filled up at the cost of the 
defendants, for the restoration of the Kollan- 
gaudi feeder channel to ita original state so 
as to allow the whole water flowing in it to 
reach the Kollangudi tank, and for a per- 
manent injunction restraining the defendants 
from interfering with the Kollangudi feeder 
channel. The plaintiffs further alleged that 
the village of Kollangudi was in the pos- 
session of their sub-lesses who was colluding 
with the defendants and encouraging them 
in their acts. Tho defendants contended that 
the disputed channel, which was their supply 
channel, was contiguous with the Meippal 
tank and flowed past the disputed point in 
the allego] Kollangudi feeder channel to 
their Sathapulli tank, that the Kollangndi 
people had no channel on that side bub were 
only entitled to a channel running routh of the 
disputed channel called Kollungndi channel, 
that the alleged portion of the channel from 
the disputed point up to the Kollangudi channel 
in the south was s cart track which formed 
the escape for the extra quantity of water not 
required by them, that the plaintiffs were not 
entitled to curtail their right of opening or 


. 
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closing the disputed channel, which was the 


only source of supply to their tank, that the 
anit was berred by limitation and that it 


“was not sustainable as the snit village was 


notin the possession of the plaintiffa but that 
of their sub-leasee. The case was first triéd 
by Mr. V. R. Kuppusami Iyer, the District 
Munsif of Sivaganga, who held that the 
disputed channel was the common channel 
of both the Sathgpulli and the Kollangndi 
tanks, that the plaintiffs had not established 
the exolusive right set up by them to the 


said channel, that the plaintiffs did not suffer 


in any way by theact of the defendants 
and that on the authority of the ruling 
in Ramanadan Ohetti v. Pultkutit Servat (1) the 
plaintiffs were not entitled to maintain the 
suit as they were not entitled to the present 
possession of the village. He, therefore, dis- 
missed the plaintifia’ suit, but without 
coats. Against this decree the plaintiffs 
appealed and the defendants preferred a 
memorandum of objections as regarda costa. 
The District Judge (Mr. Moberly), holding 
that, as the suit was not for possession, the 
ruling of HRamanadan Ohettt xv. Pulikutty 
Servai (1) was not applicable, that the Dis- 
trict Munsif had misunderstood the case and 
that the findings arrived at by him could not, 
therefore, be supported, reversed the decres 
of the District Munsif and remanded the 
suit for fresh disposal on merits. The case 
was then taken up by Mr. 8. Raghawa 
Iyengar, the then District Muoasif of Sivaganga, 
who held that the disputed channel was the 
feeder of the Kollangudi tank and not the 
Mamool channel of the Sathapnlli tank, that 


_it exclusively belonged to the plaintiffs, that 


the act of the defendanta was an innovation 
begun about 15 years ago when the Meippel 
surplus was diverted into the disputed 
channel, that the defendants had not acquired 
any prescriptive right to the water of the said 
channel, that tho plaintiffs’ suit was not 
berred by limitation as the cause of action 
was s continuing one, that the plaintiffs were 
disentitled to an injunction on account of 
their laches, and that the channel not having 
been dug up in plaintiffs’ land, they were 
not entitled to compel the defendanta to close 
it up. In the result, he gave a declaration 
that the channel in dispute was exclusively 


- the supply channel of the plaintiffs’ tank 


` (1) 21 X. 888) 8 M. L. J. 181 
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and directed the plaintiffs, at their own 
expense, to close the opening in the bund 
at the disputed point. This decree was 
confirmed ‘by Mr. 8. Ramaswami Iyengar, 
the Subordinate “Judge who heard the 
appeal. On second appeal, however, „the 
High Court, following thè decision in 
Palani Chetty v. Rangiadoss Naidu (2), held 
that the remand order by the District Judge 
was illegal and setting aside that order and 
all subsequent proceedings including the 
second decree of the District Munisf and the 
decree of the Subordinate Judge on appeel, 
remanded the original appeal to the District 
Judge for disposal according to law. Mr. 
Hamnett, the District Judge, before whom 
the appeal then came on, held that the 
defendants had failed to prove that the suit 
channel was the supply channel of the Satha- 
pulli tank, that®the plaintiffs had proved 
that it was the channel from whioh they 
were taking the surplua dreinage from the 
lands on both sides into the Kollangndi 
channel and that- since the opening of e now 
surplus weir in the Meippal tank about 15 
years ago some distance to the south of the 
old surplus weir, the surplus water of the 
Meipal tank had been flowing into the suit 
channel and from thence into the Kollangudi 
channel in the south, that the channel in 
question was originally intended solely for 
draining the surplus water from the lands 
adjoining it into the feeder channel of the 
Kollangudi tank, that the plaintiffs must, 
therefore, be presumed to have acquired a 
prescriptive right to all the drainage water 
in the disputed channel, that the plaintiffs 
had not proved that they owned the 
bed of the stream in question which 
flowed entirely through the Dharmasanam 
village of Narikottai, that the plaintiffs were 
not the riparian proprietors of the lands 
adjoining the channel, that consequently they 
were not entitled to allthe water flowing in 
the stream irrespective of the fact that such 
flow had its origin in natural or artificial 
means, that defendanta were Tiparian pro- 
prietors and as such entitled to take a reason- 
able quantity of water for their use, that it 
was immaterial whence they took this water, 
whether from tho limits of their own village 
or at a pointhigher up the stream within 
the limite of an adjoining village, provided the 


(3) 1 Ind. Oaz. 746; 82 MH 83; 4 M. L. T. 479. 
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_ villagers of that village did not object to auch 
taking, that the bed of the channel belonged 
to Narikottai village, that the plaintiffs conld 
only claim a, prescriptive right tọ take as 
mnch water as they were taking before the 
sudden accession of a fresh supply from the 
Meippal tank and not a prescriptive right 
to all the water in the suit channel, that the 

defendants had not established a prescriptive 
right to take the surplus water from the 
Meippel tank by the disputed chanel and 
that the plaintiffahad not suffered any damage 
by the actof the defendants. In the result 
he dismissed the plaintiffs’ suit, ag, in his 
opinion, they had failed to show that 
the defendants, by the exercise of their right 
as riparian proprietors to take water from 
the disputed channel, had in any way in- 
fringed the plaintiffs’ preseriptive right to 
all the surface drainage water which flowed 
into the suit channel, to which alone the 
plaintiffs were entitled. The plaintiffs there- 
upon appealed to the High Court. 

Mr. F. Ranga Chariar, for the Appellants.— 
The lower Appellate Court has found: that the 
plaintiffs are entitled to the surface drainage 
water flowing in the suit channel. If by 
any chance there was an accession to the 
water, the plaintiffs will be entitled to all 
the water including the accession. The de- 
fendanta were only entitled to the Meippal 
surplus flowing through Sathapulli Kal and 
Sathapuram Kal. If the Meippal villagers 
had interfered with their rights, the defend- 
„ants can only proceed against them. They 
cannot say that because the Meippal water, 
to which they are entitled, flowed into the 
suit channel, therefore, they are entitled to 
follow that water and take it from the suit 
channel at a place several miles lower down. 
Once Meippal water entered the suit channel, 
the plaintiffs became entitled to the whole 
quantity in it and nobody except the plaint- 
‘iffa can have any right to it afterwards. 
See Farnham on the Law of Waters, Vol. 

§ 463. See also 


Ratleay Oompany, Lanuted (3); Atyaou 
Mooppan v. Sawmtinatha Kavcundan (4); 
Wood v. Waud (5) and Ponnusawm: Terar 
(8) (1904) App. Caa. 801; 78 L. J. P. O. 78; 91 L. T. 
10% 53 W. B. 385. i 
4) 28 M 288. : ‘ 
{5 TI E R 000 at p. 828; 3 Rix. 748 18 L. J. Ex. 
80%; 13 Jur. 472. 
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v. The Oollector of Madura (6). Tha onus 
is on the defendants to prove that they are 
entitled to take the water and store it in 
their tank for irrigating non-riparian tene- 
ments. The defendants can anly claim an 
easement right, if at all, and the lower Ap- 
pellate Court has found that such right'has ` 
not been acquired. The plaintiffs are; there- 
se ype the decree prayed for. 
. F. O. Seshachariar, for the 
was not called on. - SANA 
JUDGMENT.—The District Ju 

that the bed of the suit channel E A re 
to the Narikottai village and that it was 
originally 8 natural channel formed in the 
Narikottai lands owing to the slope of the 
country for the drainage of the water falling 
on the adjoining fields. The plaintiffs have 
thus failed to prove that the bed of tho chan- 
nel belongs to them. Nor according to the 
facts found are they riparian proprietors 
They have proved that for. a long time all 


` the drainage water from the lands on both 


sides which came to this channel h 

into their tank in the Kalian ee 
There is no doubt they are entitled to the 
uninterrupted flow of all such water into their 
tank. They claim further that the surplus 
water of the Meippal tank, which flowed into 
the defendants’ Sathapulli tank before and 
which now flows from: the tank directly 
into the channel E A F, makt also be allowed 
to flow into their tank. “hey are not ‘the 
‘owners of _the bed of the channel; nor are 
they riparian proprietors. Their claim is 
only one of easement. Twenty years’ user 
has not been proved. ‘ The- plaintiffs - get 
all the water they Have been getting before 
this suddden accession of fresh supply from 
the Meippal tank. There has been no polla- 
tion or diminution of their water supply. 
Nor is there any finding that there will result 
any injury to them, by either pollution or 
diminution, by the continuance of the course 
adopted by thedefendants of taking the water 
which formerly flowed into their tank 
through the Sathapulli channel, now through 
the new channel A B, According to the 
findings, the defendants are only taking the 
surplus water of the Meippal tank through a 
different water-course. There is nothing toshow 
that the new water-course A B was not con 

structed at the same time the surplus watè 
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was let into the channel A.F. On these find- 
ings we think the jndgment is right and the 
plaintiffs’ suit must be dismissed. The 
second appeal is accordingly dismissed. 

In the circumstances of the case we direct 
each party to bear his own costs throughout. 
The costa already paid to the guardian 
appointed by the Oourt will not be refunded. 

Appeal dismissed. 





ra 


ALLAHABAD HIGH COURT. 
Sgooxp Crvin Appaat No. 660 ov 1913. 
June 9, 1914, 

Present: —Sir: Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
TAHIRUNNISSA—Darawpaxnt— 
APPELLANT 
versus 
NAWAB HASAN AND axoTHER—P.LarmtTives 
—RwasPonDmNTS. 

Muhammadan Law— Widow's heir—Right of heir to 
get into possession of property in Liew of doioer. 

Where a Muhammadan lady dios withous being in 
possoasion of her husband's property in lieu of her 
dower-debt, her heir cannot get into possession of 
the property and claim to remain in such possession 
until the dower is paid off. 

Second appeal from the decision of the 
District Judge of Allahabad, dated 20th 
February 1913. 

Dr. Tej Bahadur Sapru (with him Hon'ble’ 
Dr. Sunder Lal, Dr. K. O. Banerji and 
Mr. Muhammad Ishaq), for the Appellants.— 
The lower Court has wrongly held that 
as the wife did not obtain possession of 
the property, the daughter could not 
remain in possession of the property. 
I rely on the case reported as Aly Bakhsh 
v. Allah Dad Khan (1). In that case it 
was held that although a widow could 
not obtain possession as of right if she 
did not obtain possession peaceably, she 
was entitled to remain in possession until 
payment of the dower-debt, and this right 
was heritable as any other property of 
the widow. Just as the widow is entitled to 
remain in possession in case she obtains it 
peaceably, the daughter too is entitled tore- 
main in possession when she got into possession 
peaceably. All the decided cases are cases 
where the widow was in possession. I submit 
that the right to get into possession is herit: 
able as the right to remain in possession. 

(1) 6 Ind. Oas. 376; 82 A. 551, 7 A. L. J. 567. 
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The widow did not obtain posseasion, but 
she had the right to get posdoasion, and 
this right after the death of the. widow 
was inherited by the daughter and she 
was entitled to retain posseasion until the 
dower-debt was paid off. Moreover, *the 
claim for dower should be brought with- 
in three years. If she has been in’ posses- 
sion, and only a part of the dower-debt is 
paid off if she is put out of possession, it 
would be highly’ inequitable as she would 
be unable to bring a suit and would have 
no remedy. 

He also referred to Musammat Bebes Bachun 
v. Sheikh Hamid Hussin (2). 

Mr. M. L. Agarwala (for Hon’ble Pt. Moti 
Lal Nehru), for the Respondgnts was not 
called upon. 

JUDGMENT®8—The facts out of which 
this appeal arises are as _follows:—One 
Zabur-ul-Husan died on the 21st of February 
1904, leaving him surviving the plaintiff 
Ohsudhri Nur-ul Hasan, his brother, and the 
defendant No. 1, his daughter. (Jt was 
alleged by the defendant that he also left 
a widow, Musammai Begam Bibi, bat this 
the Court below has found to ba incorrect). 
The plaintiff complains that the defendant 
No. 1 has got more than her ‘share of the 
property of the deceased Zahur-ul-Hasan, 
aud. he accordingly brings this;.suit that he 
may be put into possession of a moiety 
share in the property and mesne profits. 

The Court of first instance partially 
decreed the plaintiffs’ claim. The lower 
Appellate Oourt modified the decree of thb 
Court of first instance. 

The only question which we have to decide 
in the present appeal is the following. 
It is stated that Musammat Tahirunniash 
was peaceably in possession of the estate 
of her father, that she was entitled as 
heir to her mother to the latter’s dower, 
and that just as her mother, had she 
lived and got peaceably into possession of 
her husband's estate, might have remained 
in possession of it until her dower was 
paid, the defendant es her heir has the 
same right. Doctor Tej Bahadur, on behalt 
of the appellant, quotes the ruling in Ali 
Bakhsh v. Allah Dad Khan (1). He says that 
the case and the authorities which are 


(2) 14 M. L A. 377; 10 B. L. B 43; 17 W. R. 
(P. 0.) 118; 20 Eng. Rep. 828; 3 Buth. P. O. J. 681; 3 
Bar. P. 0. J. 38. 
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mentioned in the judgment clearly establish 
the law that a widow who geta into 
posseasion is entitled to remain in poaseasion 
until her dower-debt is paid, tnd he 
c6ntpnds that the case is an authority that 
the right she had descends to her heirs. 

It seems to us that there is a fallacy 
in the argument. Pôssibly the case would 
be an authority for holding that if the 
widow had got peaceably into possession 
of her: husband’s estate after his death, 
the right which she had to remsin in 
possession would descend to her heirs. 
But in the present case the widow never 
got into possession, (according to the find- 
ing she predeceased her husbaud) and her 
husband had not put her into possession. The 
very words in the judgment of their 
Lordships of the Privy Council in the case 
of. Musammat Bebes Bachun v. Sheikh Hamid 
Hussein (2) show that the widow has no legal 
right to go into possession. Her right is 
that if, she geta peaceably into possession 
without force or fraud, she is entitled to 
remain in possession until her dower-debi 
is paid. If the widow has no legal right 
to take possession, sath a right cannot 
descend to her heirs because she never had 
it. 

In our opinion the view taken by the 
Court below: was correct and. we dismiss 
the appeal with costs including in this 
Court fees on the higher scale. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Srcoxp Orvis APPBAL No. 2582 or 1912. 
- March 18, 1914. 
_ Present: —Mr. Justico Sadasiva Aiyar and 
Mr. Justico Seshagiri Aiyar. . 
OHAKTYIL VATAKATHRE ICHIKUTTI 
NANGA’S soy PARAMA TARAGAN— 
Proamtive No. 2—APPELLANT 


versus 
THIRUMANDHANKUNNU DEVASWOM 
URALERS CHERIACHAN VEETIL 
GOVINDACHAN HOLDING THa STANOM or 
PATIPPURAKAL GOVINDAOHAN axp 
OTHERS—PLAINTIPYA Nos. 3 to 5 AND 


Daraxpants Nos. 1 ro 22—Ruesponpayts. 
Malabar Law—Uralers of devaswom—Anthori ity 
eascuted by al] but signed by some, whather 


A document executed inthe name of gli six wralers 
of a devaswom but signed by only five of them, is not 
suffivient authority to invest a particular waler w th 
power to creats a msicharth on behalf of a deraswom. 

Am: tham Pilati v. Nanjah Gounden 28 Ind. Oas. 
464, 26 H. L. J. 257; 15 M. L. T..205; (1914) M. W. N. 
250 1 L W. 243, referred to. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Palghat, 
in Appeals Suits Nos. 606 &nd 612 of 1911, 
preferred against that of the Distsict 
Munsif of Walluvanad,.in Original. Suit No. 
131 of 1910. 

Mr. K. P. Govinda Meron, for the Appel-- 
lant. 

Mr. O. V. Anantha Krishna Iyer, for the 
Respondents. 

JUDGMENT.—The appellant before us 
(2nd plaintiff) has obtained a melcharth 
from the lst plaintiff and seeks to redeem 5 
kanom given by the uralers of a devaswom. 

The appellant cannot succeed unless the 
lst plaintiff had a legal right to give, the 
melcharth to the appellant 

The Ist plaintiff can have had no such 
right unless he had been invested with proper 
authority from the uralers to grant 8 
melcharth. The authority relied upon isa 
deed (Exhibit O) which begins by reciting 
that itis executed by all the six uralers: of 
the devaswom, but is really: signed by only 
five of them. It is, therefore, an incomplete 
document and the lst Plai tiff cannot be 
legally invested with anyr'eùthority on the 
strength of that document. [See Amritham 
Pillai v. Nanjah Gounden (1)]. The 2nd 
plaintiff's (appellant’s) claim.to redeem was, 
therefore, rightly rejected and this second 
appeal ia, therefore, dismissed. 

This would, of course, not prevent the 
uralers as trustees from bringing a suit to 
redeem the mortgage on behalf of the 
devaswom and it is ouly the 2nd plaintiff's 
claim to redeem and the particular’ relief 
prayed for in the present suit (uamely, that 
the properties should be placed in possession 
of the 2ud plaintiff on his redeeming the 
mortgage) that are disallowed in this snit 
and decided in this second appeal. 

There will be no order as to the costs of 
this second appeal., 


(1) 23 Ind Oas. 454 26 M. L. 
205; (1914) M. W. N. 250; 1 L. 


gael cemin, 
REE 153 M. L. T 
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MADRAS HIGH COURT. 
Secoxp Crvit APPRAL No, 2293 or 1912. 
f March 6, 1914. | 
Presont:—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Seshagiri Aiyar. 
NARAYANA ATYAR—Darenpant— 
_APPHLLANT 


` berawa 
SANKARANARAYANA ATYAR 

AND AYOTHEB— DSFENDANTS—RusPONDERTS. 

Hmdu Law—Minor — Guardian — Sale—Nooesnty, 
absence of—Improvements effected by per charer bons 
filde—Right to claim their : value—Traaafer of Property 
Act (IV of 1882), s. 51- -‘Good faith’ explained. 

Though the negligence of the buyer in making 
due and sufficient inquiries effects his title to 
immoveable property purchased from the guardian 
of a Hindu minor, it does not follow that the 
purchaser did not believe in good faith that he was 
the full owner when he offected the improvements 
on the property purchased. 

‘Good faith,’ required by section 51 of the Trans- 
fer of Property Act to entitle a person to compense- 
tion for the value of improvements, does not mean 
more than an honest belief in the validity of his ttle. 
Evren negligent belief will amount to honest belief far 
the purpose of that section. 

Mathunsa Rowthan v. Apea, 12 Ind. Oas. 44k 21 
IL L. J. 960; 10 M. L.T. 878; (1011) 2 M. W. N. 425; 
86 M. 194, followed. 


Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
. No. 405 of 1911, preferred against that 
of the Oourt of the District Munsif of 
sae in “Original Buit No. 412 of 
1910. 


FAOTS.—This wasa suit by a Hindu male, 
on attaining majority, to set aside a sale, 
executed during his minority, by his mother, 
as hia guardian, in favour of the defendants. 
The latter contended that the sale was 
binding on the plaintiff and that in any 
event they were entitled to be paid the value 
of the improvements effected by them. The 
lower Courts found that there was no necessity 
for the sale and it was, therefore, not binding 
on the minor and decreed possession of the 
lands to the plaintiff on payment of Ra. 50, 
the amount of purchase-money actually paid 
by the lst defendant. As regards the question 
of improvements, the lower Appellate Court 
found that the appellant did not believe that 
he was the full owner at the time he made 
the improvementa and so was not entitled to 
‘fhe value thereof. The lst defendant then 
preferred this second appeal and the plaintiff 
flecl a memorandum of cross-objections 
against that portion af the decree which 
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directed payment of Ra. 50, to the Ist 
defendant. 

Mr. M. D. , for the Appellant.—The 
appellant is clearly entitled to the value of 
the improvements. The ‘good faith,’ reqgired 
by section 51 of the Transfer of Property 
Act, means only ‘honest belief’: Mathunsa 
Rowthan v. Apsa (1). * 

Mr. T. B. Krishanaswami Iyer, for Mr. 
T.B. Ramachandra Iyer,for the Reapondents.— 
The lower Appellate Court has found that 
the lst defendant did not make proper and 
sufficient inquiries as to the existence of the 
necessity for the sale. It cannot, therefore, 
be that he “made the improvements 
belie’ing in good faith that he was the full 
owrer of the property. The ,claim to the 
value of improvements, based as it ia upon 
his title to the property, therefore, fails. 

JUDGMENT.—There is nothing in the 
memorandum of objections, and it is dismissed 
with costs. 

As regards the second sp we are 
unable to interfere with the finding of the 
lower Appellate Court that Re. 50 of the 
purchase-money (Ra. 100) entered in the 
lst defendant’s (appellant’s) sale-deed was 
not received by plaintiff's mother (who was 
plaintiffs guardian then) for the plaintiffs 
benefit and that the lst defendant did not make 
properand sufficient inquiries astothe existence 
‘of the necessity to raise that Re. 50. But 
simply because: the lst defendant’s negligence 
in making due and sufficient enquiries affects 
his title to the property which he purchased, 
when such title is put into question by the 
plaintiff, it does not follow (as assumed 
by the learned ' District Judge in the Ist 
sentence of parngraph 5 of his judgment) 
that lst defendant did not believe in good faith 
that he was the fullowner when he effected 
improvements on the purchased property. 

As pointed out in Mathunsa Rowthan v. Apea 
(1), the good faith required by section 51 of the 
Transfer of Property Act to entitle a person 
to get compensation for improvements 
effected by him “does not go beyond an 
honest belief in the validity of his title” and 
we think that such an honest belief is proved 
in this case, though that honest belief might 
be a negligent belief, and hence did not 
suffice to properly protect’ his title, as against 
the plaintiff. _ 

(1) 12 Ind. Cas. 444 21 MLL. J. 960; 10 W. L. T, 
378; (1911) 2 M. W. N. 425; 36 H. 196 , 7 
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We, therefore, modify the lower Appellate 
Oourt’a decree by adding Rs. 200 to the 
Ra. 50 made payable to Ist defendant by the 
plaintiff. 

Time for payment of the total Rs. 250 in 
extended till six months from to-day. : 

The: parties will bear their respective 
costs in all Courts except as regards the 
costa of memorandum of objections already 
adjudicated upon in the beginning of this 


judgment. 
Decrees modified. 


e 
PUNJAB CHIEF OOUBT. 
Seooxp Crvi Arrear No. 665 or 1912. 
Maroh 19, 1914. . 
Preseni:—Mr. Justice Johnstone and 
Mr. Justice Shadi Lal. 
AMIR CHAND—Duarexpant—APpPRELLANT 


versus 
NARSINGH DAS AND OTHERS—PLAINTIFPS 
— RHSPONDENTE, 

Civil Procedure Code (Act F of 1908), O. XXIT, r. 5— 
Deores against wrong reprasentative—EBaecution of decree 
—Property recovered—Rightful representatire substi. 
tuted— Property restored 


possess 

D ued R for possession of a house. R having died 
d the pendency of the suit both K and A applied 
to be brought on the record as represontative of the 

each claiming to be hia sole, heir. K was 

entered aa representative and the application of A 
was disallowed. K oconfeased judgment anda decree 
for possesion of the property was pessed in favour of 
D, who in execution of the decree took possession. In 
the moanwhile A had appealed against his exclusion, 
and the Appellate Court having decided that he was 
the reppesentative of K, the case was sent back 
for disposal A applied for recovery of possession 
of the property D had obtained possession of in exe- 
oution. There was nothing on the record to show 
that 4 had been in possession or that he was evicted 
by the executing Court. His epplication, however, was 
granted and N who had been previously in possession 
was evicfed. Thereupon N applied for restoration of 
the statws quo and obtained an order in his favour 
from the Court. 

Held, that no appeal lay from the order restoring 
the statwe quo 

The Ohief Oourt wil not allow an appellant to 
raise a new point in the course of second appeal. 


Second appeal from the decree of the Divi- 
sional Judge, Lahore Division, dated the 
24th April 1912, affirming that of the 
Subordinate Judge, Lahore, dated the 19th 


February 1912, ordering the restoration of 


the houses to the plaintiffs, 
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Lala Lajpat Ras and Mr. Santanam, for the 
Appellant. 

Bhai Sewa Ram Singh, for the Respond- 
enta. 

JUDGMENT.—The facts of this case are 
set out in detail in the jndgment of this 
Oourt in Durga Das v. Amir Chand (1) and 
need not be repeated. The dispute between 
the parties relates to the property of one 
Diwan Chand. Two persons, Durga Das 
and Ralia Ram, were rival claimants to hig’ 
estate. The former inatitidted on the lat 
of March 1905 a suit for possession against 
the latter and Harbhagwan and Balbhadar, 
the alienees of two kothris from Ralia Ram. 
During the pendency of the suit Ralia Ram 
died, whereupon Kishen Chand and Amir 
Chand (the present petitioners) each 
claimed to be the deceased’s pole representa- 
tive. It seems that Kishen Chand was 
impleaded by the Court of first instance as 
the defendant in place of Realia Ram and 
Amir Chand’s application was virtually 
rejected. Kishen Ohand confessed judg- 
ment and a decree for possession of the 
property was parsed in favour of Durga Das 
against him and his two co-defendants on the 
22nd of July 1905. 

Onan appeal being preferred to the 
Divisional Judge against his exclusion by 
Amir Chand that officer, on the 8th of April 
1907, held that Amir Chand was the repre- 
sentative of Ralia Ram and remitted the 
case to the Court of first instance for dis- 
posal. i 

It appears that Durga Das applied for 
execution of the decree of the 22nd of July 
1905 and obtained possession of the property 
in dispute except two kothris on the 4th of 
August 1905. The report. of the officer 
executing the decree does not shdw that 
Amir Chand had been in posseasion of the 
property or that he was evicted ‘by the 
exemting Court. Amir Chand, however, 
subsequently applied for the recovery of’ 
possession of the property of which Dutga 
Das had got possession in execution and his 
application was granted on the 18th of 
August 1911 and the respondents, Narsingh 
Das and others, who had been previously in 
possession, were evicted. Thereupon the 
latter applied for restoration of the status 
guo and obtained an order in their favour 
from the Subordinate Judge. Onan appeal 

(1) 10 Ind. Oas. 670; 25 P. W. R. 1911. 
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by Amir Chand, the learned Divisional Judge ` 


held that no appeal lay from the order of the 
Court of first instance which was conse- 
quently upheld. The appellant has pre- 
ferred a second appeal to this Court and 
“hia learned Pleader contends that the order 
of the Court of firt instance was a decree 
and that an appeal, therefore, lay to the 
Divisional Judge. 

It is conceded by Mr. Lajpat Rai that his 
client cannot ask the executing Oourt to give 
him possession of the two kothris which were 
sold on the 7th January 1904 tothe respond- 
ents by Ralia Ram, but he contends that the 
case with reapect to the remaining property 
stands ou a different footing and that the res- 
pondents derive their title not from Ralia Rem 
and his slienees, Harbhagwan and Balbhadar, 
bat from Durga Das who, after obtaining 
possession in execution, transferred the 
property to Musammat Ved Kaur, the prede- 
cassor-in-intergst of the. respondents. This 
we consider is an entirely new case made 
out for the first time in this Court. We do 
not find any mention of this contention in 
the judgments of the Courta below, nor do 
we read the grounds of appeal in the Divi- 


sional Court as containing an allegation’ 
three. 


that the respondents’ title to the 
kothris was derived from alienations made by 
Durga Das afterthe date of the decree in 
hia favour. We, therefore, decline to go 
into a question which was not raised in the 
Oourta below and which depends for its deci- 
sion upon s careful consideration of doeu- 
mentary evidence which is not before us. 
The same remark applies to the argument 
that the application under Order XXI, 
rule 100, was not competent. This conten- 
tion was not urged in the lower Courts and 
we,cannot allow the appellant to raise a 
yew point in the Court of second appeal. 
We.accordingly concur with the Divisional 
J udge in holding that no appeal lay from the 
order,of the Subordinate Judge and dismiss 
this appeal with costs. , 
TON EAS Appeal dismissed. 
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PUNJAB CHIEF COURT. s 
Saooxn Crvm Appeat No. 771 or 1911. 
July 1, 1914. 
Present:—Mr. Justice Rattigan and 9 
. Mr. Justico Shadi Lal. 
RANJHA AND OTHERS ~-PLAINTIFF3 
—APPHLLANTS 


vertus 
Musammat JINDWADDI AND ANOTHER 


— DEFENDANTS — RESPONDENTA. 

Uustom—Gaormani Biloches of Muzaffargarh Distiict 
-—fuctession—-Siater and collaterala in 5th aad Bh 
degres—Sister praferred—Sister marrying outside 
brothsr's family not arcladed—Burdsn of pioof-— 
Riwaj-i-am not espported by instances chod wpon, 

Among Germırı Bioghse of the Mussffargarh 
District a sister succeeds in preference to collaterals 
related in the 5th and 6th degree. 

It makes no difference whatsoever even if the sister 
has married outside her brother's family. É 


The burden of proving that a sister is excluded b 
collaterals in tho Sth ‘and 6th degree, or that she is 
so excluded reason of hor marriage outside her 
brother's ly, Hes upon the collaterals, 

A Riwaj--am is not to be disregarded simply 
because no instances are given in support of the pro- 
position laid down in the Riva)-1-am, 


Second appeal from the decrees of the 
Divisional Judge, Multan Division, dated 
the 9th February 1911, reversing that of the 
Munsif, lst Class, Muzaffargarh, dated the 
25th November 1910, decreeing the ‘claim. 


Mr. Kanwar Narain, for the Appallants, 
Mr. Badr-ud din Kureshi, for the Respond- 
ents. 


JUDGMENT.—The parties are Gurmant 
Biloches of the Muxsffargarh District and 
the two questions involved in this appeal 
arə (1) whethor the collaterals in the fifth 
and sixth degres have a rigat to succesd 
in preference to a sister of the deceased pro- 
prietor ; and (2) whether ifan unmarried 
sister has a preferential right, a sister 
who has ‘married a ghairkuf, or a person 
outside her brother’s family, has not also such 
a right. 


The Divisional Jndga has decided -both 
points in favour of the sister and the plaintiffs 
who aro deceased's collaterals, have appealed 
to this Court. 

The evidence on the record is scanty and 
of no great valué apart from the Biwaj-t-am. 
This latter (sse page’ 33 of tho Castomary 
Law, Muzaffargarh' District) is admittedly 
in favour of the” sister succeeding in prefer- 
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ənce to collaterals so remotely related as the 
plaintiffs. It is contended, however, that as 
no instances are’ given in support of the 
proposition laid down in the Riwaj-t-am, the 
rule ad there stated cannot be accepted as 
correct. We cannoteagree with this ocon- 
tention. The Réwaj-t-am is one that was 
prepared, as the compiler notes in his pre- 
face, with very great care and every endea- 
your was made to obtain a trae and accurate 
record of the people’s customs. The entry in 
the Riwaj-t-am throws the onus probands on 
the plaintiffs and we agree with the Divisional 
Jadge that they have not been able to 
relieve themselves of this burden. Relying, 
therafore, on this entry we hold that the 
customary rule is thata sifter succeeds in 
preference to collaterals related in the bih 
and 6th degree. 

“The next question is whether a sister who 
has married outside the khandan has a 
Similar right. Here again the burden of 
proving that marriage outside the family 
would deprive a sister of ʻa right which she 
would otherwise have, lay upon the plaintiffs 
and admittedly there is no evidence adduced 
by them which establishes their: contention 
to the contrary. We are satisfied, therefore, 
that the decision of the Divisional Judge was 
correct and the very fact that Musammat 
Jindwaddi has been in undisturbed posses- 
sion of this ‘property for some ten years 
prior to suit isẹ strong indication of the 
oonscionsness of’ plaintiffa that their claim 
was exceedingly weak. We dismiss the 


dppeal with costa. 
Appeal dismissed 


«the 


MADRAS HIGH ( courr: . 

` Orvin RevISION Partition No. 872 OF 1912. 
February 27, 1914. 

Proeent:—Mr. Justice Oldfield. ` 
SUNDARARAJA AIYANGAR AND ANOTHER 

—Davaxvayts—Patirionnes 

Loc Berens 
‘LAKSHMIAMMAL (uxor) THROUGH “HAR 
HUSBAND AND NEXT FRIEND SRINIVASA ` 


“ATY AN, AB Puatnrter—RuePoxpanr. 
0. onsideration—Interest created in favour 
of third person— Whether third Person can enforce con- 
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trasct—Pa-tition—Family provision made in favour of 
daughter—Daughter can sus — Provincial Small (aus 
Courts Act (IX of 1687) Sch. II, Art, 18. 

A provision in a family partition-deed for the por- 
formance of the marriaga of a daughter of the family 
creates a trust for her bansfit and she can sue to on- 
force it although not a party to the partition-deed. 

Tawaran. Pilla: v. Taregan, 23 Jnd. Cas. 951, 26 M. 
L. J. 127: Kosuri Rijagopala Raja v. Datla Radhayya, 
13 Ind. Oas. 205, 22 M.L. J. 169, 11 M L.T. 144 
(1912) AL W. N. 39, disti ed. 

Such a suit will not lie in a Bmall Cause Court, 
agit would “rolato toa trust” within the meaning 
of Article 18, Sohedalko IL of tha Provinolal Small 
Oauso Conrta Act, IX of 1887, 

‘Krishna Ayyar v. Vythianatha Ayyaa, 18 M. 252, fol- 
lowed. i 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif of Periza- 
kulam, in Small Cause Snit No. 1047 of 
1912. 

Mr K. FV. Krishnasawmy Atyar, for the 
Petitioners. 

Mr. K. Balamukunda Atyar, for the Re- 
spondents. 

JUDGMENT.—The case was triel and 
has been argued here with reference only 
to Exhibit I and not to the alleged agreement 
of May 1908, and tho first point taken is 
that plaintiff who was hota party to Exhibit 
I cannot sue on it. 

- Schedule E of Exhibit I, a partition-deed in 
plaintiffs family, contains the arrangement 
made for the performance of her nuptial 
marriage. It is headed “amount due to 
plaintiff’ and seta ont that Rs. 100, is to be 
given by each of the branches ‘between 
which the property is to be divided, 
defendants Nos. 1 and 2 taking one share 
and ‘two song of let defendant by his first 
wife the other two. 

Plaintiff's right to sue is denied mainly 
èn the’ grounds given for the decision in 
Iewaram Pillai v. Taregan (1). Bat that 
case can-bé distingdishod from the present in 
two ways. Frretly, there was no question in it 
of a family settlement. In Kosuri: Rajagopal 
Raja v. Datla Radhayya (2) was one in ques- 
tion and it was held that a sister could sne to 
enforee a provision made for her under it 
in pursuance of what is referred to as a 
moral duty. Secondly, in Iswaram Pillai vy. 
Taregan (1) the finding was against the 
creation of any trust in the plaintiff's favour, 


1) 89 Ind. Ons, 951; 26 M.T. J. 127. 
2) 18 Ind. Oas. 203, 82 M. L. J, 139, 11 M. L. T. 
14, (1912) AM. W. N. 39. 
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because “ There was no property transferred 
to the defendants, of which they agreed to 
become trustees, but all they agreed to do 
was to allocate a certain sum in their hands 
and to make that sum the trust fund.” 
Here, however, Hxhibit I transferred the 
properties divided under it from the joint 
ownership of the family to the several 
ownerships of ite members. Though their 
shares were not charged in plaintiff's 
favour, they were by mutual agreement 
accepted subject to an obligation to pay 
her. It is not alleged that Exhibit I has 
not had effect or that defendants haye freed 
themselves from the burden imposed by it 
by any repudiation of it or the benefit it 
conferred. The trust in the present case 
has, therefore, been constituted completely. 
‘In these circumstances defondanta were held 
liable rightly. 

In ordor, however, to obtain this decision, 
plaintiff has had to define the character of 
the transaction evidenced by . Exhibut I 
so far as it affected her to an extent which 
was apparently unnecessary at the trial and 
to rely on its provisions as creating an 
express trust in her favour. Hər suit 
is to enforce that trust and, that fact 

recognised, it is clearly cowored by 
Article 18, Schedule II of Act IX of 1887. It, 
therefore, is not within the jurisdiction of 
a Court of Small Causes: Krishna Ayyan v. 
Vythianatha Ayyan (3). Without reference, 
therefore, to the other grounds, for revision 
which have been argued the lower Conrt’s 
decision must be set aside and the suit 
must be remanded with a direction to return 
the plaint for presentation to the proper 
Court. The objection to the lower Court's 
jurisdiction was not taken before it or in the 
civil revision petition and was mentioned 
here only after plaintiff's contention had been 
stated. The parties will, therefore, bear their 
own costa to date. 

Decision seé aride; Case remanded. 


(3) 18 M. 252. 


INDIAN CASES. 


[1914 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Misorttanrous Crvi Apprrcatioxs No. 18 or 


November 18, 1913. 


Present:—Mr. Hayward, J. C. 
In re HAJI ae ana BARADIOW— 
APPLI 


Guardians and Wards Act OLE of 1890), s. 19 (e)— 
Property of mnor under superintendence of Court of 
Wards—Application by husband fo: guardianship of 
pewon not alioned, 

Under sgction 19 (c) of the Guardians and Wards 
Act tho Court cannot appoint or declare oven the 
husband of a minor a guardian of her person, 
where the property of the minor is under the superin- 
tendence of the Oourt of Wards. 


Mr. R. G. Moms, for the Applicank 

JUDGMENT. —The Oonrt of Wards 
assumed superintendence ofthe property of 
the minor female, who was under the de 
facto guardianship of her uncle. i 

The applicant subsequently applied for 
guardianship ofthe person of the minor 
female, alleging he was the husband, but 
this was refused, owing to the youth of the 
minor, by this Court under the Guardians and 
Wards Act. The applicant has subsequently 
prosecuted another man for bigamy—alleg- 
ing he has been illegally married to the minor 
female by the de facto guardian uncle, and 
the case is pending in the Resident Magis- 
trate’s Court, Tatta, and he now has renewed 
his application for guardianship of the 
person of the minor female to this Court 
under the Guardiana apd Wards Act. 

The Court of Wards, however, is, in my, 
opinion, the only person authorised to move in 
the matter. It has the superintendence of 
the property and so has, therefore, authority 
to move for a temporary order under section 
10, pending inquiry into the correctness of 
the allegations as tu the bigamons nature of 
this’ second marriage, and pending assumption 
of superintendence of the person of the minor 
under section 11 of the Court of Wards Act. 

No action towards a like end can be 
taken by this Court in view of the express 
prohibition contained in section 19 (c) of the 
Guardians and Wards Act. 

The Court of Wards must be left, therefore, 
to deal with the matter and this application 
must be dismissed. 

Application dismissed, 
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CALOUTTA HIGH COURT. 
Onixa Ruriston Wo. 539 or 1914. 
May 21, 1914. 

e Preasnt:—-Mr. Justica Sharfuddin and 
Mz. Justics Teunon. 
MOHESWARI PROSAD SINGH DEO— 
PattrioneB 
versus 


EMPEROR —Oproute Parr. 
Jurisdiction —Acoused foun2 to be in posssesion of 
tolen articles beyond Britiah territory—Tlal by British 


Courts. 
A porson who is not prosecuted for theft com- 


mitted In British India, but for havi been found 
bayond British territory in on of stolen 
articles, cannot bo trisd by tha British Oourts. — 


Baba Bir Biusan Dutt, for the Petitioner. 
Mr. Sulan Ahmei, Deputy Legal Re- 
mombrancer, Bihar and Orissa, for the Orown. 


JUDGMENT._This wasa Rule calling 
upon the Deputy Commissioner of Singbham 
to show causa why the proceedings described 
in tho application should not be quashed on 
the ground that the British Courts had no 
juisdiction' to take cognizance of retention 
of stolen articles outside British India. The 
Daputy Commissionsr was further requested 


INDIAN: CASES. 


to inform this Court whether Panposh or ' 


rathar the post off building at Panposh 
ware or were not within British territory. 

It is admitted tht the village Panposh is 
not within British territory excepting a 
certain portion of ib which comprises the 
premises of the Bengal-Nagpur Railway 
Qo. Itis also admitted that Khor Sewan, 
the place wherathe petitioner resides, ia beyond 
British territory. Tho. offence under section 
411, Indian Penal Code, is said to have been 
committed by the petitioner at Khar awan 
which is beyond British territory. The ques- 
tion, therefore, is whether the petitioner who 
has not. bean prosecuted for theft, but for 
having baen found. in Khar Sawan in posses- 
sion of stolen articles, can ba tried by the 
British Oparta. 

Anerplanition hay beon submitted by the 
Jearn31 Doputy Osmmissioner in which he 
rofers to a oactain Government notification in 
ona of tha Grsetissof the now Province of 
Bihar aul Ovcissa by which ib is declared 
that a cartain portion of Panposh was mide 
subject to tha jurisdiction of British Courts. 
It has been. contended khak the theft having 
taken place withii-the post office buildings 

ee ge pe: 
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which aro situated within British territory, 
the offence. under sdotion 411 should be 
considered -to be an offence which can be 
tried in British territory although the peti- 
tioner was found retaining the property in 
question at Khar Sawan which is beyond 
British territory. In support of this view 
illustration (b) of sectioz 180, Criminal Pro- 
cedure Oode, has been -relied upon. It is 
contended that under that section the acoused 
can be tried in a British Gourtfor haying been 
found in possession of the stolen articles at 
Khar Sawan which is beyond British territory. 
Bat we are of opinion that we cannot extend 
the operation of the Criminal Procedure Code 
beyond British territory. Khar Sawan is 
certainly beyond British territory and British 
Courts have got no jurisdiction to try tha 
petitioner for an offence: under section 411 
committed there with regard to the stolon 
properties in question. 

In connection with this the learned Deputy 
Logal Remembrancer has drawn our attention 
to a Bombay case which was a case of dacoity 
committed in the dominions of the Gaekwar. 
Some people were found in possession of some 
properties, the subject of that dacoity, at 
Bombay. The question was whether these 
men could be tried for dacoity at Bombay. 
It was held that thé dacoity having been 
committed in the dominions of the Gaskwar 
these men could not be tried by British Courts 
for committing dacoity, but they conld be 
tried under section 411, Indian Penal Code, 
by any Oourt at Bombay for having been 
found in possession there of the stolen 
property. The present case is quite different. 
It isan offence under section 411, Indian 
Penal Code, committed beyond British 
tarritory. In the Bombay case the offente 
under section 411 was committed within 
British territory and, therefore, it was held 
in the Bombay case that the aconsed conld be 
tried in any of the Bombay Ocurts. 

We, therefore, quash the proceedings and 
make the Rule absolute. The petitioner will 
now bo discharged from his bail. 

Rule made absolute, 
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- ALLAHABAD HIGH COURT. 
URIMINAL Rarersxom No. 299 or 1914. 
May 16, 1914. 

Present:—_Mr. Justice Rafique and 
° Mr. Justice Piggott. 
EMPEROR—Appeiioaayt 


avereus 
_ NARAIN—Opposrre PARTY. 
Criminal Procedure Code (Act Y of 1896), a. 289— 
Trial by Jury-—Ona Juror 


discovered that ons of the Jurors was deaf ana tad 
not followed the trial at all. He was discharged and 
another Juror was added., Bat the Sessions Judge, 
~ instead of commencing the trial anew, celled up the 

Toa 
tkan ra aruba their evidence which 

Held, that the trial was illegal. 

Criminnl reference submitted by 
Sessions Judge of Banares, as per his Letter 
No. 86/101, dated April 24th, 1914, 

The Assistam Government Advocate, for the 
Crown. 
rer Harnandan Prashad, for the Opposite 
JUDGMENT.—This isa reference by the 
learned Sessions Judge of Berares under 
section 807, clause (1), Orimnal Procedure 
Code. It seems that one Narain was tried in 
the Court of the learned Sessions Judge with 
the help of a Jury on & charge of theft. The 
charge WES denied by Narain. The pro- 
secution examined three witnesses in support 
of the charges, and the accused gave evidence 
to show that he bore a good character. 
The Jury raturned a unanimous verdict of 
not guilty and the learned Sessions Judge 
being of opinion that the verdiot of tha 
Jury wea flagrantly in opposition to the 
evidence in the case and was perverse, did 
not accept ib and has submitted the ease 
to this Court under section 807, clause (1) 
Criminal Procedura Code. We findona perusal 
of the record that after the first two witnesses 
for the prosecution had been examined, it 
was discovered that one of the Jurors Waa 
deaf and had not followed the trial at all. 
Ha was discharged and another Juror was 
added. The learned Sessions Judge did not 
_ commsance anew the trial of Narain, but called 

up the first two witnesses far the prosecution 
and had their statements read out to tham 
and they admitted that their evidencs whith 
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they had heard was correct. The trial 
then proceeded and other witnesses were ex- 
amined for,the proseéution and for the defence. 
Apart from the question whether the verdict 
of the Jury is perverse or not we find that 
the trial before the learned Sessions Judge 
bas been defective in vigw of the provisions of 
section 282, Criminal Procedure Code. It was 
not open to the learned Sessions Judge to 
merely read over the statements of the first 
two witnesses and obtain their admissions 
to validate the trial where one of the Jurors 
had been ,discharged and replaced by a new 
Juror. We, therefore, direct that Narain be 
retried before another Jury according to 
law. 
Re-trial ordered. 


LOWER BURMA CHIEF COURT. 
Criwinal Ravisiox No. 106-B or 1914, 
May 25, 1914. 2 
Present:—Mr. Justice Twomey. 
HMPRROR—Pnroszovron 
versus 
PO BA—A.cousup. 

Whipping Act (VI of 1864), 1. 5—Finding as to ags 
Anal —Ssntence of whipping inadequate but carried 
out—Other punishment, whether can be awarded, 

The finding of a Magistrate as to the age of the 
accused is final under section 5, Explanation, of the 
Whipping Act 

Whore the sentence of whipping bas been carried 
‘ont, no other punishment oan be awarded, even if tha 
sentence was inadeqaate. 

OBDER.—I agree with the learned Sub- 
Divisional Judge in thinking that the sen- 
tence of 15 stripes passed on Nge Po Ba for 
the offence of rape is very inadequate. I 
algo agres that the Magistrate’s finding as 
to the age of the accused is not justified 
by the evidence, But that finding ia final 
and conclusive under section 5 of the Whip- 
ping Act (see the Hxplanation to the sec- 


tion). The sentence of whipping has been 
carried onb. | 
A whipping under section 5 of the Whip- 


ing Act is in ‘lieu of any othar punishment,” 
and ib would not bo lawful to add any other 
punishment to the punishment which has 
fdroady been inflinted in this case. 
The recurds be teturted. 6 
. Records 
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PUNJAB CHIEF COURT. 
OatuiaaL Revisiox Oasw No. 816 or 1914. 
April 24, 1914. Pe 
Present: —Mr. Justice Johnstone. 
e BHOLAR AND orgars —Convior3a— 
. PETITIONERS 


versus 
EMPEROR tardvan MANGLU— 


CompLacsaytT—Raespospagt. 
Panal Code (Act XLF of 1889), s. 498—Hatwing away 


mirisi tooman—Hinds Caw —Divorce—Khatike—Low 


olass Sudras. 

Khatiks ere low olass Sudras, They do not follow 
striot Hinda Law, consequsnily there is no 
prohibition among thsm of divorcing a wife by a 
. ‘Written deed. 

Petition, undor section 489 of the Criminal 
Procedure Code, for revision of the order of 
the Additional Sassions J odgy of the Ambala 
Division, Karnal, dated the 22ad of 
January 1914, reversing that of the Magis- 
trate, 2nd Olass, Karnal, dated tha 18th 
of December 1913, and ordering, under 
section 437 of the Oriminal Procedure Code, 
that the case against the accused be proceeded 
with and decided according to law. 

Mr, Badr-wd-Din Kureshi, for tho Peti- 
tioners. 

Mr. Nand Lal, for the Rospondent. 

JUDGMENT.—So0 sections 93, 94 of 
Mayne. In my opinion there is no sufi- 
cient ground for tha proposition that these 
Khatiks, who, I understand, are very low- 
class Sudras, follow Hindu Law so striotly 
that divorce is not permitted. This divorce was 
carried out by solemn deed and was declared 
to be according to custom, and in tho absence 
of proof to tho contrary I am not inclined 
to hold that no sach "custom exists. Tho 
Karews with complainant is quite satis- 
factorily mada ont prima facis, uni also 
the enticement by acensed from complainant's 
custody. In these circumstances I cannot 
interfere. ' - 


ké Bsvision dismissed. 
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SIND JUDIOLAL COMMISSIONER'S 
OOURT. 
URI MINAL Revisioy No3. 97, 102 asp 104 
or 1918. 
August 11, 1913. h : 

Present:—Mr. Pratt, J. O., and Mr. Kemp, 

ares A.J. O. 
Musammat BAOHAL AND OPHE29—ÅPPLIOANTS 
- —AocrsED 
i osreus = 
EMPEROR—9prrosrra Parry. 

Oriminal Procedure Jods (Act F of 1893), a. 205— 
Hasmption from psraonal attendance—Complaint allag- 
ing no specific act. P 

The complainant prosscuted three women together 
with his wifo for assisting in the performance of a 
bigamous marriags alleged to hare bsan contracted 
by tho latter. Ths complaint against them was 
couched in the vaguest languags and alleged no 
specido act. There appsared to ba no difficulty 
for the prossontion witnassss to describ; them in 
thoir absence- . 

Hold, that tho Magistrate would have exercised a 
wiso discretion in exempting them from parsonal 
attendance until he was sure that the complaint 
against them was not made for the purpose of harass- 
mont and veration. i 

Application for revision of an order passed 


- by the Resident Magistrate, Tatta, issuing 


bailable warrant on 8 complaint filed under 
section 494, Indian Penal Oode. 

Mr. F. J. De Verteuil, for the Applicants. 

Mr. W. Raymond (Government Pleader), 
for the Crown. : 

JUDGMENT.—This is on application 
for the revision of an order made by the 
Resident Magistrate, Tatta, refusing to 
exempt tha four applicants: from personal 
attendance in Court under section 205, 
Oriminal Procedure Code. 
cant Bachal is tho wife of ths complainant 
and tha charze against hor is that sho 
contracted a bigamous marriage. Tho 
other three applicants are said to have 
assisted in the performance of the second 
Tosrriage ceremony. We sea no reason to 
interfere with the order of the Magistrate 
as regards the accused Bachal, for she is 
the wife of the complainant and should 
appear in Court to answer the chargd 
made against her by her husband. But, 
as regards the other three applicants, the 
observations made in Emperor v. Mahomed 
(1) seem applicable. The complaint against 
them-is couched in the vaguest language 
and it is not alleged that they have 


(1) 4 Ind. Oas. 115% 3 £. L R. 187; 11 Or. L. J. OT, 


The firat appli- 
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committed any specifo act. As regards 
them the Magistrate would have exercised 
æ wise discretion if le had held his hand 
until he was sure that the complaint 
against them was not made for the pur- 
pose of harassment and vexation. All these 
three women are relations of the other 
accused. The prosecution witnesses would, 
therefore, have no difficulty in describing 
them in spite of their absence from the 
Court. These three should be exempted 
at any rate until a prima facis case is made 


ont against them. 
We discharge their- bail-bonds and 
direct the Magistrate to issue summonses 


for their appearance and then to accord 

them the exemption allowed by section 

205. . 
Applications alowed. 


, PUNJAB OMEF GOURT. 
ORIMIHAL APPRAL No. 588 of 1913. 

- April 27, 1914:. 
Present:—Mr. Justice Rattigan, - 
GIYAN SINGH AND orarrs—Ooxyviors—. 
APPELLANTS 


versus : 
EMPEROR—Prosscoror— 
RRAPONDENT, 
Penal Ooda (Act XLV of 1860), s 328—Cauting 
grievous hwii with chbavis—Right of private dafence 
caceeded., 


Where the socused wero justified in defending 
one § from the insult and assault of the complainants 
but used chhavis and caused grievous hurts: 

Heid, that they exceeded the right of self-defence 
which they had by law. 


Appeal from the order of the Magistrate, 
first Class, Ferozeporo, exercising onhanced 
powers under section 80 ofthe Criminal 
Procedure Code, dated the 26th June 1913, 
convicting the appellants. 

Mr. Nand Lal, for the Petitioner. 

JUDGMENT.—The appellant Giyan Singh 
has been convicted under section‘ 326, 
Indian ‘Penal Gode; and sentenced to five 
years’ rigorous imprisonment. The appel- 
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lants, Chiragh and Allah Ditta, have been 
convicted under sections 326-324, Indian Penal 
Code, and sentenced each to three yearn’ 
rigorous imprisonment. They have all 
appealed through their Counsel, Mr. Nand 


` Lal, to this Court. 


The facta as alleged by the prosecution 
aud by the defence ate set forth in the 
judgment of Lala Damodar Das, Magistrate 
of first Claas (with section 80 powers). I 
agree with the learned Magistrate that there 
is a mass of exaggeration in the story for 
the prosecution and that the evidence against 
the two persons Jaimal Singh, and Jiwa 
whom he aoquitted was insufficient to support 
the conviction. In all probability ‘ what 
really happened was that Giyan Singh appel- . 
lant, was annoygd with the complainants for 
having brought a charge of theft against 


` his brother, Harnama, and’ that he showed 


his annoyances by insulting Musammat 
Kishno, wife of Giyan Singh, complainant. - 
After this I have no doubt that the two 
complainants, Nidhan Singh and Giyan 
Singh, thought it ft and proper to retaliate 
by going to the house of Jaimal Singh and 
there insulting and assaulting his wife, 
Musammat Samakaur. Giyan Singh ` appel- 
lant and his friends, Chiragh and Allah Ditta, 
the then two appellants, got to know what 
was going on in Jasimal Singh’s house, 
returned there armed with chhavis and 
attacked complainants. There can be no 
doubt from the medical evidence shat 
Nidhan Singh: received two rather severe 
blows caused by a chhavi, one on his right 
shoulder and the other on his back. Ho 
himself asserts that the former was inflicted 
by Jaimal Singh, who has been acquitted, and 
that the latter was jnflicted by Giyan Singh, 
appellant. The injuries suffered by Giyan 
Singh, complainant, were also ` caused -by 
some such weapon,as a chhaet, bat they~all 
amounted to simple hurt. The appellants 
were not justified in making use of chhavts 
inorder to defend Mrsammat Samakaur 
from the insult offered to her by the com- 
plainants, and it is clear that Mtusammat 
Samakanr, though herself assanited, received 
nothing more serious than one or two alight 
bruises. On the other hand, it cannot be 
said that the appellants made free nse of 
the ochhavis which they had in their hands, 
for had they done so the complainants would 
have been far more seriously -injyred than 
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they were. It must also be teal thet 


the appellants were justified in protecting. 


Musommgt Samsakaur who is the sister-in-law 
of Giyan Singh, appellent, and that their 
offence consists | in ths fact that they 
exogeded tha right of self-defence which 
they had by law. Taking all those ‘cironm- 
stances into consideration I am of opinion 
that the sentence of two years’ rigorous 
imprisonment inthe case of Giyan Singh 
and of one year’s rigorous imprisonment in 
the case of Chiregh and. Allah Ditta will 
suffice. I reduce the sentences accordingly 
and also set aside in each instance the sen- 
tenoes of solitary confinement. . h 

| Sentences reduced. 


SIND JUDICIAL COMMISSIONER’S 
-+  OOURT. 
Oriz Revisiox No. 28 or 1913. 
November 7, 1918. 
Pressnt:—-Mr. Hiyward, J. O., and 
Mr. Boyd, A. J. O. 
In re JETHMAL WADHUMAL— 
i APPLIOANT, 
~ Oriminal Procedure Ooie (Act V of 1893), s. 470— 
When action to be taksn —Ovdsr for prossoution without 
proiminary isqgiry—N prima facis cass on record 
-—Order set aside on revision. 
miner the Oourt orders a prosecution for near 
any prima facie cawe appearing upon the 
tes ani thus comnlts a muiterial trregalarity 
1a not making the necessary preliminary inguiry, the 
order will be set aside on revision. 

There is nothing in section 476 of the Oriminal 
Procedure Oòde either impliedly or expressly limiting 
the time within which agtion andar the asction ahonld 
be taken. 1 is desirabls, howsver, where possible to 
take stepe under ths wotan very soon after tho end 
of the trial or p 

Bayu Singh v. Essperor, “B40. 551; 11 0. W. N. 56S 
8 0. L, J. 503; 5 Or. L. J. 899, Rahimad-ull: 51hb v. 
Baperor, 81 A. 140; 7 Or. L.J. 54,3 M. L. T. 7% 17 
M. L. J, 884, In re Lakshmidas Lalji, 82 B. 184 7 Or. 
L. J. 8538 XL L. T, 110; 10 Bom. L. R. 28 In re 
Atyakanaw Piai, 1 Ind. Oas. 597; 82 M. 40; 9 Or. L. 
J. 41; AM. L. T. 404 19 W. L. J. 42, and Shaikh Baha- 
dur v. Shaikh Eradat-wl-'ah Malih, 6 Ind. Oas. 891; 
‘87 O. G42; 11 Or. L. J. 497; 14.0. W.N. 79% 12 0, L. 
J. 45, referred to,- 

Application for revision against the order 
of the District Judgé, Hyderabad. `- 
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Mr. Isarsing Hazarising, for the Applicant: 

Mr. K. Raymond, (Government . Pleader), | 
for the Oonrt. 

JUDGMENT. - : 

fire: J. C.—The applicant oe 
revision, under section 115 of the Civil Pro- 
cedure Code, of an order *of the District 
Judge, Hyderabad, directing his prosecution 
for perjury under section 476, Oriminal 
Procedure Code. 

The District Judge’s order againsh the 
applicant is thus worded: “He has said 
that his aon Lokhraj did not ereoute the 
mortgage-deed, though that document bears 
the signature of Lekhraj. It should be easy 


` to prove ifthe signature is Lekhraj’s that 


this is the case. I am, therefore, of opinion 
that Jethmal should be prosecuted for 
making this false statement on oath.” That; 
in the first place, it is not an entirely correct 
account of what the applicant really said as 
to the execution of the document by Lekhrej 
according to the copy of his deposition before 
us, but would appear to bə morely what 
was considered to be the substance of his 
deposition. But apart from that, in the 
next place, there would appear “to have been 
no actual evidence on redord to show whether 
the signature on the document was or was 
not that of Lekhraj. It has accordingly 
been contended that a preliminary inquiry 
should have been held to decide whether 
there were prima facts reasons to supposo 
that the signature was the signature of 
Lekhraj, and it has been urged that in not 
making this preliminary inquiry a materi 

irregularity has been committed resulting in 
an order for prosecution without any prima 
facie case of perjury appearing upon the record 
and thatthe irregularity is one for. correction 
under section 115 of the Civil Proceduro 
Code. 
conceded, for it is diMoult to understand how 
the District Judge conld without such pre- 
liminary inquiry decids whether there was 
or was not any ground for ordering an in- 
quiry into .an offence under section 476, 
Criminal Procedure Uode. His attention 
should -in this connection algo be directed to 
the provisions of rule 18, Chapter VI, of the 


Sind Courts Criminal Oiroulars. 


The District Judge’s order related to 
pérjury alleged to heye been committed in 
March 1912 in the course of insolvency pe 
ceedings. The adjudication was . made - 


That contention must, in my opinion, be - 


‘ dH T440 19 W L, J. 42, 


_ v. Emperor (1). 
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July 1912 and tho order for prosecution for 
perjury was passed on the application of 
creditors in May 1913, but apparently before 
any discharge order wor passed terminating 
the insolvency procesdings. It has upon 
these facts been further contended that 
there was n material irregularity in ordering 
the prosecution so long after the adjudica- 
tion order. But even if the adjudication 
order could properly be said to be the 
termination of the procoedings, as to which 
there is room for considerable doubt, the 
discharge order usually being understood to 
be the termination of insolvency proceedings, 
still the delay in ordering the prosoontion 
would not, in my opinion, constitute material 
irregularity within the meaning of section 
115, Civil Procedure Code, in the exercise 
of the jurisdiction conferred by section 476, 
Criminal Procedure Code.- No doubt thero 
are obiter dicta in support of the opposite 
view in the Fall Bench case of Bogu Singh 
The learned Judges of the 
Full Bench in that case all oxpreased the 
opinion that proceedings should be taken to 
the close of a trial or immediately thero- 
after, if taken atall, under section 476, 
Oriminal Procedura Code. There is also e 
definite decision to that effect in the Full 
‘Bench case of Bahimadulia Sahib v. Emperor 
-(2), but of the three Judges the second, Wallis, 
‘J., appeared to be doubtful whether any 
limitation as to time could be laid down 
except on ground of policy and the Sri 
Jadgo, Miller, J., was dovidedly of opinion 
that no such limitation was contemplated 
as there were no words to that effect in 
section 476, Oriminal Procedure Oode. This 
datter opinion was that adopted in the onse 
of In re Lakshmidas Lalji (3) by a Bench of 
the Bombay High Court. The Madras 
decision was repeated in the snbeeguent Fall 
‘Bench case of In re Astyakannu Pillai 
(4), bat Wallis, J., merely adhered to his 
former rather hesitating opinion, while 
‘Miller, J., repeated at length hig reasons 
for considering that no limitation of time 


_ (1) H 0. 651; 11 0, W. N. 663; 6 O. L. J. 508; 6 
Or. L. J. 896. 


(2) 81M. 140, 7 Or. L. J. 54 3 M. È T.79 17 3L 
da. J. 6% 


(8) 32 B. 184; 7 Or. L. J. 85; 8 WE. L. T. 116 10 


Bom. L R. 28. 
4) 1 Ind. Oas. 507; 82 M. +% 9 Cr. L. J. 41, 4 H. 
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was contemplated’ by section 476, Oriminal 
Procedure Oode. ‘Lastly, the Calcutta High 
Court made the following remarks in the Full 
Bench decision of Shatkh Bahadur v. Sheikh 
Eradatullah Mallik (5): “At the same time 
we must express our disapproval of the undue 
protraction of the proceedings. Action under 
this scotion should, as far as possible, be 
prompt and expeditions. The alleged offence 
was brought to the- noticea of the Oourt on 
the 28rd December 1908 and it was not until 
6th October 1909 that the Court passed 
its final order.” Nevertheless in contradio- 
tion of the action which would have been 
expected from their previous obtter dicta, 
they upheld the order for the prosecution 
as valid undersection 476, Criminal Proce- 
dure Oode. It will bo salutary to have 
recourse to the actual words of the section 
in view of these’ conflicting decisions, It 
will be found on ‘careful perusal extremely 
difficult to extract from them any provision - 
either impliedly or expressly limiting the 
time within which action should be taken. 
No limitation has been imposed to prevent 
& prosecution being fled in the ordinary 
way under section 195 and itis dificult to 
seo why it should have been thought 
necessary to limit the more convenient pro- 
cedure under section 478 of the Oriminal 
Procddure Code. Nor is there any apparent 
resson why the endeavonrs of the Courts 
to suppress parjury should be so limited 
by the Legislature. In the absence of any 
implied or expressed words and of any 
apparent object to be achieved, no such in- 
tention ought, in my opinion, to follow the 
decision of the Bombay High Court which 
would appear now also to be the view of the 
Calentia High Court. 

The order of the learned District Judge 
should, therefore, in my opinion, be set asida 
on the ground of material irregularity in 
failing to make a preliminary ingniry as to 
whether the signature was or was not that 
of Lskhraj, but liberty should at the samo 
time be reserved to the District Judge to 
mako further inquiry, if any should still 
appear to him desirable in all the circum- 
stances and in view of tho latest romarks of 
the Oslcutta High Court. 

Boro, A. J. O.—l concur that the order 
shonld be set aside as it is obvious that 


(5) 8 Ind. Oas. 801; 87 0. 64% 11 Or. J. 497; 14 
0. W. N. 700, 12 0. L. J, 45. : i 


. 
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the neoeafary preliminary inquiry waa not 
made. From what the learned Judge has 
said it appears that thefe was no prima facie 
evidence that Lekhraj signed the mortgage- 
d&d (Hxhihit 116). He is at liberty to 
make the inquiry now and to proceed under 
section 476, Orimingl Procedure Code; but he 
is not bound to do ao. It is desirable, where 
possible, to take steps under this section 
very soon after the end of the trial or pro- 
ceedings; and again it is undesirable to 
keop suspected persons in suspense for a 
long -time. If the District Judge thinks 
that owing to the delay or other . circum- 
stances he might refrain from proceeding 
further he may so refrain. We do not 
say that he should or should not, as all 
the circumstances are nêt before .us, for 
instance we have not got the deed af 
mortgage. 

I concur with the learned Judicial Com- 
missioner in the reasons which hò gives 
that there is no legal necsasity to pro- 
ceed under section 476, Oriminal Procedure 
Code; immediately after the trial or pro- 
ceedings. It appears to be clear that that 
section was enacted merely to provide’ a 
convenient method of setting in motion a 
Oriminal Court under section 195 and a 
complaint under section 195 can be made at 
any time. 

I would only add one point; and that 
is that sometimes delay may be neces- 
sary in the interests of justice, for instance 
when a Subordinate Oourt does not move 
under section 476 though it ought to do 
so.and the matter comes before an Ap- 
pellate Court. It cannot be intended that 
his Appellate Judge, who might perhaps 

a Ohief Justices, should go round -person- 
ay to the Magistrate’s Court and lodge a 
complaint under section 193. I think it very 
desirable that Appellate Courts should have 
‘power to proceed under this section in cases 
where that duty existed’ and was not per- 
formed by a Subordinate Court. My ex- 
perience is that itis hardly ever advisable 


to entrust private parties witha sanction ` 


under section 195, It is genorally.better for 
the Court either to proceed under section 
476, which it should only do if there is a 
good chance of a conviction, or else to refuse 
to move at all. 

Order sel ande; 
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OUDH JUDIOIAL COMMISSIONER’S . 
COURT. 
Miscatraxnous AppitoaTior No. 189 oF 1914. 
April 16, 1914. 
Pressnt:—Mr. Tiindsay; 3.0. . 
BANS GOPAL PANDR—Aocovsap— 
APPLIGANT 
versus i 
EMPEROR—-Compiatrant——Opposrre PARTY, 
Criminal Procedure Oods (Act V of 1898), s. 526— 
Fraasfer of oase —Proosedings intiatel under orders of 
District Magistrate—Deputy Hagistrate of District, 
senang accused ts tried, appearing as posecsiion 


Where the proceedings gs against an accused were 
initiated under the orders District Magistrate 


and one of the important witnesses for the prossoutlon 
wasa Deputy Magistrate of the samo District: 

Hold, that under such circumstances the case ought 
to be transferred to some other District. 


FAOTS.—tThe applicant sent « letter to the 
District Magistrate of Rie Bareli, wherein he 
made oertain allegations against a Deputy 
Collector of that District. Thereupon the 
District Magistrate ordered the prosecution 
of the applicant under section 182, Indian 
Penal Code. The District Magistrate, ` the 
Deputy Oollector and some other officers of the 
District were witnesses tò prove certain facta 
against the applicant. He apprehended, there- 
fore, that he could not Have a fair trial of his 
case at Ree Bareli, and applied to the Oourt 
of the Judicial Commissioner of for 
transfer of his case to another District. His 
contention was that as the above-mentioned 
oficiala connected with the District were 
witnesses for the prosecution, any other official 
or respectable person called as witness for 
the defence would not think it proper to 
come forward and contradict such official 
prosecution witnesses, and that the result 
would be an exercise of undue influence upon 
the Oourt trying the case, which would be | 
detrimental and prejudicial to hia interests 
and would thus cause a denial of justice. 


Mr. 0. Sandford Oahme, forthe Applicant. ` 


JUDGMENT.—L have listened to Counsel 
in support of this application for transfer. 
A great number of allegations have been made 
in the petition for transfer which has been 
put before me.. Most of these allegations 
were contained in a petition which was pre-- 
viously presented to this Court and rejected 
by ‘the Ist Additional Judicial Commissioner 
on the lth of March last. However,-Mr. 


Yon 
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Oehme has adduced some new argument in 
support of his case to-day and I think, 
having regard to the fact that these pro- 
evedings were’ initiated under the orders of 
the District Magistrate. and haying also 
Yegard to the fact that one of the important 
witnesses for the prosecution is a Deputy 
Magistrate attached to the Rae Bareli District, 
it will be advisable to have the case re- 
moved to a calmer gtmogphere. I allow the 
application and direct that the case be trans- 
ferred to the Court of the Oity Magistrate at 
Lucknow. 

, Application accepted. 


t 


- 


t SIND JUDICIAL COMMISSIONDR’'S 
‘ - COURT. 
; URIMINAL Revision No. 188 or 1918, 
4 - November 17, 1919. 
i Present:—-Mr. Orouch, A. J. O., and 
Mr. Boyd, A. J. O. 
EMPEROR—Prosrouron 


' vores 

‘IMAMBUX ROWAL KHAN—APPLIOANT, 
1 Bind Frontier Bogulaison (IIT of 1902), sa. 20, 21, 23—~ 
Breach of conditions of bond undar se. 20, 21 —Powers 
of District Magistrate. 

Beotion 28 of the Bind Fronter Regulation (III of 
1892) is a comprehensive statement of what involves 
forfeiture of a bond taken under section 20 and sec- 

ion 21 of the said Regulation, and the District 

has no authority to determine, beyond 

the limits of the section, what acts or omiastons shall 
vonstitute a breach of the bond. 


| Mr. Lal-hand Hasomal, (Assiatant.Pablio 
Prosecutor), for the Orown. 


Mr. F. J. Da Verteuil for the Appli- 
cant. i 

- ORDER.—This is an application under 
section 435, Oriminal Procedure Code, 
to revise an order of the District Magis- 
trata, Larkana, declaring forfeited a bond 
entered into by applicant under sections 
20 and 21 of the Sind Frontier Regulations 
(TIT of 1892). 

-. The bond. bears date the 27th October 
1910, and after reciting that the exocutant 
had been ordered under sections 20 and 21 
of the. Sind Frontier Regulation, IO of 
1892, to execute a bond to be of. goal 
‘bebayiour to His Majesty the King-Emperor 
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of India and his “subjects for a period of 
three years, declares: “Therefors I do hereby 
bind myself to bə of good behaviour to His 
Majesty the King-Emperor and his subjec's 
during ths said period. “In default I bind 
myself to -pay rupees two thousand ta. His _ 
Majesty the King-Emperer.” 
“On the 29th May 1913, a notice, in the 
following terms, undar the signature of the 
District Magistrate, Larkana, was served on 
applicant: : 

‘You are hereby informed that if within 
a month from the receipt hereof you fail to 
produce before us the three persons Alisher 
Khoso; who was accused of dacoity accord- 
ing to Sodhar Laghari’s Jirgah and also of 
enticing away Musammat Siani, (2) Rohil 
son of Imambaksh K hogo, who also is accused 
of Bodho Laghari Jirgah, and (3) Alu Khoso, 
who is accused of having murdered Bilawal 


Kolachi, the recognisances executed by you | 


will be forfeited.” : 
` On the 9th July 1913, a notice was issued 
to applicant informing him that, he having 
failed to comply with the terms of the 


notice of the 29th May within the time — 


limited, tha recognizance had been forfeited 
and he was ordered to pay into the Treasury 
the sum of Rs. 2,000 within ten days. 

On the 28rd July, a further order was 
issued in superseasion of that of the 9th July 
requiring applicant to appear and show cause 
why he should not be dealt with tinder sec- 
tion 514, Oriminal Procedure Oode, as he had 
failed to be of good behaviour in, contraven- 
tion of the recognizance. 


An ingjuiry undar section 514; Criminal 
Procedure Code, .was held, and, onthe 8th 
August, the District Magistrate passed 
the order now complained against, the 
first two paragraphs of which run as 
followsa:—-: 


“The evidence racorded proves that Imam- 
beksh Khan Khoso has been harbouring his 
son Rohil, who is absconding from justict,- 
and that he has screened Alisher and Alu, also 
absconders, about whom had he chosen he 
could have given information -to the Police, 
even if he could not haye surrendered them 
to justice. His position as the chief Sardar 
of all the Khosos would also have enabled. 
him to securp the arrest of several minor 
badmashes of his tribe. Bosides this, the 
Khogog have constantly disturbed the taltkas 
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of Kakar arf Mehar by thefts of cattle and 
property, and Imambaksh has made no effort 
to assist the Police in keeping order, or to 
keep order himself. 


“These facta clearly constitute a broach 
of the bond in Bs. 2,000 to be of good be- 
haviour for the period of three years into which 
he entered on the 27th October 1910. I, 
therefore, order the bond.to be forfeited to 

Government.” 


The Assistant Public Prosecutor has taken 
the preliminary objection that this Court 
has no jurisdiction to entertain an appeal or 
application for revision against this order, 
it having been passed under powers con- 
ferred by the Sind Frontier Regulation, 
He relies on the ruling of Prett, J. O., in 
Imperator y. Ghulam Kadir (1). But the 
obvious answer to this objection is that the 
District Magistrate did not purport to pass 
the order under any powers conferred by the 
Regulation and that there are no such 
powers under which the order could have 
been passed. The order was one under 
section 514, Oriminal Procedure Code. 

Now, it is clear from the terms of ‘his 
several orders that the view taken by the 
District Magistrate is that, once 8 bond 
has been executed under sections 20 and 21 
of the Regulation, it rests with the District 
Magistrate to decide what amounts to 8 
breach of it, and the order now complained 
against cannot be supported unléss it be 
held that the execution of such a bond 
renders the executant obnoxious to punish- 
mont for acts and omissions which are not 
punishable under the ordinary law, and 
are nowhere specified or defined, and confers 
on the District Magistrate an extraordinary 
discretion to determine, within wide limita, 
what acts or omissions shall constitute a 
punishable offance. It is impossible for this 
Oourt to admit that the ordinary legal rights 
ofa subject have bean ao curtailed, or that 
‘such exceptional powers havya been con- 
‘ferred, unless there bə ronsonably clear 
-provisions to that efoct in tha Regulation 
or elsewhere. 

If wa look for gaidanse in tha Rogulation 
itself wa find that section 23 states, in clear 
terma, what gmunis toa breach of a bond 
giyen under section 20 ani, under what 
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circumstances the District Magistrate: may 
declare s bond taken under section 21 for- 
feited, and we must either’accept this sec- 
tion asa comprehensive statement of what 
amounts to breach of the one bond, and 
what involves forfeiture of the other, or 
presume that the Legislature has deliberately 


infringed a cardinal principle of legis- 
lation and conferred ‘on the Dis- 
trict Magistrate extraordinary powers, - 


seriously cuftailing the ordinary rights and 
liberties of subjecta, without either defining 


“or limiting such powers; this we are not 


prepared to presume. We have not 
been referred to any other Regulation. or to 
any Statute as authority for the con- 
struction adopted by the District Magis- 
trate. | ' 


The use of tho expression “good be- 
haviour” inyolyes no obscurity to any 
cone acquainted with its history. By the 
Statute 34, Ed. ID, Chapter I, Justices 
were empowered ‘ ‘to bind over to the good 
behaviour towards the Sovereign and his 
people all of them that be not of good fame 
to the intent that the people be not troubled 
or endamaged, nor the peace diminished. x 
It. was realized that the expressions “not of 


“good fame” and “good behaviour” left much 


to be determined by the Magistrate himself, 


- but it seems to have been very early accepted 


as settled law thats recognizance for 

behaviour could not be forfeited “by -barely 
giving fresh cause of suspicion of that which 
perhaps may never actually happen; for, 
though it is just to compel suspected persons 
to give security to the public against mis- 
behaviour that is apprehended; yet it would 
be hard upon such suspicion, without the 
proof of any actual crime, to punish them 
by forfeiture of the recognizance’ —(Stephens, 
Volume IV, Rook VI, Chapter XIII). The 
Common Law, therefore,” interpreta a re: 
cognizance for good behaviour in terms even 
lesa wide than section 121, Oriminal Pro- 
cedure Code, and section 23 of the Reguls- 
tion ILI of 1892. -The expression “to be of 
good behaviour” when used in a recogniz- 
ance had under the Common Law a well 
recognised and limited meaning long before 
it was introduced into the Indian Btatute 
Book, and there are no „grounds whatever 
‘for supposing that-the Indian Legislature 
„intended to widen this meaning further than 
they have done in clear terms in seqtion 121, 
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Oriminal Procedure Code, and section 23 of 
the Regulation. 

“ Ib is obvions that the order cannot be 
- upheld, and we set it asido. If any money 
has been paid under. the order of forfeiture 
it must be returned. We, however, fally 
realize that the conduct ef applicant gives 
ground for serious apprehension, and this 
order must not be taken as implying that 
the Court considers that no asticn -on the 
pert of the District Magistrate is called 
for. 


Ordér reversed. 


CALCUTTA HIGH COURT. 
'OBIMINAL RUFMRENOH No. 45 or 1914 
March 31, 1914. 
Present:—Mr. Justice Bharfauddin and 
Mr. Justice Teunon. 
' DEDAR BUX amp awpTHaa—Aocusap— 
pease 


ap anne ane MALAK AR = COMPLAINANT. 

' Oriminal Procedure Code (Act V of 1808), ss. 4 (h), 

100. cle. (1) (a) ond (c)—Complaint, who can make— 

Complaint agame persons montionsd in the complaint 

wafounded—Other persons appearing from prosecution 
Mag: strate, whether com- 


Com plasat 

irata to ascertain tf any substance in compluiat or seith- 

drawal petition. 

< Itis not necessary that the complainant should 
the oommis- 


. A Magistrate, having taken PERERA of a com- 
plaint, oan propeed another person who, 
Meena am sip teats in the complaint, appears on 


(a) af section 100 af the Code of Oriminal Procedure, 
and not under clause (1) (c) of the section 
Imint of a sericus offence 


truth of the complaint, the Magistrate is right in order- 
ing examination of witnesses in order to ascertain if 
there is any substance in the petition of withdrawal 
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Mr. Orr, Deputy Legal Remembrancer, tor 
the Crown. | 


JUDGMENT.—This isa reference made 
to this Court by the Sessions Judge of 
Hooghly. The facts which have led tothe 
present reference are these: One Sayama- 
pada Malakar complaiped to the Magistrate 
against four persons, namely, the Hon'ble 
Moulyi Mazhar-ul-Anwer, his wife and hia two 
daughters, under sections 842 and 363, Indian 
Penal Code. His complaint was that his 
elven yeere old wife, named Sidheswari Daai, 
was missing from the middle of the month 
of Asar, that is to say, the latter end of 
June or beginning of July 1913, that she 
returned onthe 18th September 1918, and 
told him that while she wes near the house 
of Moulvi MasMar-ul- Anwar he made a sign 
to her, taok her to his house, made her a 
Muhammadan and further made her eat food 
forbidden toa Hindu and kept her confined 
inthe house. On the filing of this com- 
plaint the Magistrate passed the following 
order: “The charge ib a serious one and is 
against a highly respectable inhabitant of 
this town. The complainant has got back 
his wife who is said to be only eleven 
years of age. Complainant will prove his 
case on the 80th instant.” On the 17th 
September 1913, long before the ‘date fixed 
for the inquiry, the complainant made a 
petition for the withdrawal of the case 
saying that he had come to know on inquiry 
that his wife had made untrnue statements 
through ‘fear, that he ‘would not be able to 
prove the trnth of the complaint, that the 
accused were innocent and that he did not 
want -to prosecute the case which should 
be dismissed. “This application was ordered 
to ba put up on the date fixed, which was 
the 30th September. On the 80th Septem- 
bor 1918, the following order was passed. 
“The complainant is present. He applied 
before, saying he was unwilling to proceed 
with the case. This is a serions charge. The 
witnesses must be examined. Summon them 
and fix the case forthe 8rd October next.” 
On the 20th November 1914, the following 
order was passed by the Magistrate: “Read 
Police papers and the evidence. The real. 
complainant in this. case is the girl herself, 
named Sidheswari Dasi. From her statement 
and the statement of other witnesses it 
appears that there is no satisfactory gvidence 
against the persons complained against. 
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There is, however, evidence against one 
Dedar Bukhsh, who is said to have made 
the girla Muhammadan, and another woman, 
a gnaid-servant named Bason. These two 
persons Dedar Bukhsh and Bason will be 
summoned under section 342, Indian Penal 
Oode, and section 383, Indian Penal Code, 
and section 352, Indian Penal Code. Fix 
the case for the 2nd December next.” It 
is this order that has been referred to us 
for revision. The question is whether the 
Magistrate took cognizance of the case under 
section 190 clause (1) (a) or under clause 
(1) (c) of that section. If he had taken 
cognizance of the case under clause (1) (c) 
of the section he should have proceeded to 
observe the formalities provided in section 
191, Oriminal Procedure *Code. If he took 
cognisance under clause (1) (a), the Magis- 
trate had jurisdiction: to try Dedar Bukhsh 
and Bason against whom he issued pro- 
068808. The Magistrate in question, we may 
observe, is not empowered by the Local 
Government to take cognizance under clause 
(c) of section 190, Oriminal Procedure 
Code. The original oomplaint was, no 
doubt, not against Dedar Buksh and Bason 
Bibi, but the Magistrate had already 
taken oognizance of the offence mentioned 
in the complaint. From the evidence before 
him he came to the conclusion that there 
was vot satisfactory’ evidence against the 
four persons mentioned in the complaint, but 
there was evidence against Dedar Bukhsh 
and Bason Bibi of the offences under sections 
842, 352 and 368, Indian Penal Ccde. The 
offences under the two former sections are 
compoundable while the offence under the 
last is not compoundable. The complaint was 
of yery serious offences. And this com- 
plaint was soon followed bya petition of 
withdrawal by the complainant and not 
“by the girl against whom the offences 
were said to have been committed. We 
are of opinion that the Magistrate was right 
in ordering examination of witnesses in 
order to ascertain if there was any substance 
in the petition of withdrawal and in the 
complaint. 

Now, the next question is whether the 
Magistrate could také cognizance of the 
offence against Dedar Bukhsh and Bason 
Bibi which came to light in the evidence 
given, by the witnesses. The Magistrate in 
his explanation has relied on tho case of 
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Ohakravarti (1). The learned Sessions 
Jadge, however, in his letter tries to dis- 
tinguish the facts of this reported case from 
those of the present. caso by pointing out 
that the reported case was on a Police 
report of which the Magistrate had full 
seision and that there was no repudiation 
of the complaint in that ‘case. The present 
case, however, is on a written complaint by 
the husband of the girl Sidheswari Dasi. 
The expression “complaint” has been defined 
in clanse (A) sub-section (1) of section 4, 
Criminal Procedure Code. Itis clear from 
the definition that it sis not necessary that 
the complainant should always be the 
party directly aggrieved by the commission 
of the offence. The really aggrieved party 
is the complainant’s wife. But according 
to the definition, the husband is a com- 
petent person to apply to the Magistrate 
with s view to his taking action under the 
Code. ' 

In the above reported case the complainant 
had lodged his complaint before a Railway 
Police Officer against four Babus. At the 
time of the Police enguiry the complainant 
had identified one Bhutnath Mookerjee 
as one of the accused. This accused was 
sent up for trial and was convicted and 
sentenced. At the trial it appeared upon 
the evidence of one of the witnesses that 
Charon Obandra Dass and Atul Krishna 
were: concerned in the crime. The Deputy 
Magistrate issued summonses and instituted 
proceedings against these two. Against 
thia a Rule was obtained from this Court, 
It was held that the Magistrate did not act 
without jurisdiction. It was also held in 
that case that the Magistrate had cognizance 
of the offence. The case having been duly 
referred to him and having cognizance 
of the offence it was his duty to proceed to 
deal with the evidence brought before 
him and to see that justice was done in 
regard to any person who might be proved 
by the evidence to be concerned in that 
offence. No doubt in the reported case the 
complaint was made toa Police Officer who 
made areport. The present case was upon 
a complaint. In the reported case as well 
as in the present case cognizanee of the 
offence was taken on the evidence produced 


(1) 40. W. N. 867. 


“of section 199 of the Oode. 
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on behalf of prosecution. Ifthe Magistrate 
had receivel information from any person 
other than a Police Officer or on his own 
knowledge or suspicion he could not take 
cognizanca of the offenco as hə wonld 
undoubtedly be barred under clause (o) 
Clauss (c) deals 
with oases where thers has been- neither 


~ a formal complaint* nora Police report, and 


independently of theses the Magistrate takes 
the initiative upon information received 
from any person other than a Police Officer 
or upon his own knawledge or suspicion. In 
the present case, he took the initiative on 
a complaint and in the reported case 
ona Police report, and in both the cases 
the Magistrate issued processes agninst 
the persons whose names transpired in 
the prosecution. evidence during the 
trial We are, therefore, of opinion that 
the decision on this point in the reported 
case ia equally applicable to the present 
case. 

We have been referred to an 


un- 


`roported case which was Revision Case No. 


419 of 1899, decided on the 14th July of 
that yoar, as an authority showing that 
whenever a Magistrate takes cognizance of 
an offence which comes to light only om 
the evidence recorded by him he takes such 
cognizance under clauso (c) of section 190. 
In this unreported case ohe Bonomali was 
the accused. But from the evidence given 
by the witnesses for the defence of Bonomali 
it- appeared that another person named 
Raghab was concerned in the sme transac- 


„tion of offence. The Deputy Oommissioner 


proceeded against Raghab ` and examined 
witnesses who had been slready examinel 


in the trial of Bonomali 1s witnesses for - 


the prosecution against Righab. It was 
held, “although as it has been held the 
Magistrate is competent at the trial against 
one person to proceed against another who 
msy_ appear upon the evidence taken to 
be concerned in that offenco and that in 
doing so, it cannot properly be regarded 
that he is acting within the terms. of 
section 199, clause (c), ro as to anable the 
acoused person to object to that Magistrate 
proceeding further in the case, still in 
laying down this -view of the . law it 
‘was contemplated .that .tha two. persons 
should be on trial together in the rame 
case or for the same offence. . Ib was never 
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intended that this rule should ‘be applied: 
to @ case where the trial of the second. 
acouged was not ‘for the rame offence for 
which the first accused waa tried, bnt on- 
other evidence adduced on behalf of Ae 
defence of the first accused.” It was further; 
held that such 8 procegling cannot be re- 
garded as a proceeding upon a complaint, 
or any other foundation upon which the: 
case originally proceeded. It must be re- 
garded as being within the terma of section 
190, clauso (1) (o). It is clear, therefore, 
on the anthority of this unreported cage. 
also, that a Magistrate having taken, 
cognizance of a complaint can also proceed, 
against another person who, although not, 
mentioned’ in tho complaint, appears on the 
evidence for thee prosecntion to have been. 
concerned in the commission of the offence., 
In ‘this unreported case ‘ib was held that, 
the Magistrate had taken cognizance under 
section 199, clanes (o), not becanse Raghab, 
wos not mentioned in the complaint but, 
because his nanma- did not transpire in the 
evidence for the prosecution, His name in 
connection with the offencs camo to light 
in the statements of witnesses on behalf of 
Bonomali, the other accused. This case, there- 
fore, also supports the view taken in tha caso 
raported as. Charu Ohandra Daz v. Narendra 
Krishna Ohakrabarts (1). There, is, how- 
ever, the case of Khudiram Mookerjea v. 
Empress (2). .In this eaaa ona Khudi- 
ram had been summoned before -a -Deputy 
Magistrate - as: witness for the prosecu- 
tion ina case instituted against-one. Kurso 
and the Magistrate in the course af tho 
trial, upon the facts disclosed by the evidence 
of another witness for the prosecution im: 
pligating Kbudiram in the commission of 
the offence complaingd of, placed -him on 
the trial along with the acoused-in' that 
case. It was held that the Magistrate had 
taken cognisance under section 191, clause 
(c), now section 190, clause (1) (o). We 
have alao been referred to the .caso -of 
Jagat Ohandra Mosumilar v. Qnssn-Hmpress 
(8). Oa a perusal of this case we find that 
the question involved in the prasent case was 
not decided. i 


On a full consideration of the law and 
authorities placed before us we _ are of 
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opinion that j in the present case the Magis- 
trate took cognizance under clause (1) (a) of 
section 190 of the Ode: Weara supported 
in this view by the first ep authoritios men- 
tioned above. 

Por the above reasons wo cannot accept the 
racommendation of the learned Seasions 
Judge and we decline go interfere. 

* Lethe records be returned. 
Records refurned. 


. MADRAS HIGH COURT. 
ORIWINAL Ruvision Case No. 780 or 1918. 
ORIMIWAL Revision Perrriox No. 631 or 1918. 
May 1, 1914. . 

Presen!: — Mr. Justico Ayling and 
Mr. Justici Soshigiri Aiyar. 
VHENKATRAMA IYER anv OTHar8—- 
eee 


SWAMIN: ATHA TYER— Oof nam 
RESPONDENT. ` 

Griminal Procedury Oode (Act Y of-1898), æ. 15, 18 

P lots mages of gee 
os jrom r a 

The absenoo of some of the Bench Alagistrates, who 
were present at the earlier stags of a trial, from the 
further stages of the trial and at the time of judgment, 
‘does not vitiate the trial or invalidate the conviction. 
`~ Kare, Nadan v. Chauman, Madara Hunict- 
pality, 21 M. 216; 3 Weir 217, followed. 

Thammiraje v, Bapirajw, 12 M, 118; Hardwar 
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Bingh v. Khova Ojha, 20 0. 870; Damri Thikur vY. 
Bhawani 


i Sahoo, 28 O. 104, referred to. 

Petition, under sections 485 and 439 of the 
Oodle. of Oriminal Procedure, 1898, praying 
the High Court to revise the order of the 
Oourt of the lat Olasg Sub-Divisional Magis- 


‘trite of -Kumbaconam, in Criminal Appeals ` 


Nos. 209, 202 of 1918, confirming the judg- 
ment passed by the Oosurt of ths Bench 
Magistrates Kumbaconam, i in Summary Trial 
‘No. 668 of 1918. 

This case coming on for hearing on 28th 
‘April 1914, upon perasing the petition and 
the ordérs of ‘the lowa Ootrts and the 
records in the oase | and upon hiéarifiz ‘the 
arguments of Mr. T. Arumanathan ‘Pillai 


ps? 


for thè Petitioners, and Mr. J. O. Adam, tor 
the .Pablio Prosecutor on behalf of thé 
Government, and the case having stood over 
for consideration till this day the Oonrt 
made the following À 

ORDER. ~ 

Arisa, J.—The sole ground on which we 
are asked to revise the decision of the lower 
Appellate Court in this Jase is that all the 
Bench Magistrates who were present at the 
carlier staged of the case did not take part 
in the decision thereof or sign the judg: 
ment. It is not denied that the two 
Magistrates who did sign the judgment 
were present throughout all the earlier hear- 
ings and heard the evidence or that they 
constituted a legal quorum. I aee no reason 
to diffar from the view taken in Karuppana 
Nadar v. Chairman, Madura Mumicipality (1), 
which is clear authority for holding that the 
conviction is not illegal. This conflicts with 
no provision of law, and no consideration of 
justice or expediency. The contrary view 
would materially hamper the work of Benchea 
of Magistrates in all but‘ the very simplest 
cases. I do not think’ any argument can 
be based ona suppdsed ‘analogy with the 
ease of a Jory ora body of Arbitrators. Tho 
law and practico in England appears to be 
similar to what I hold-to be legal here, vido 
section ` 29 of the Summary` Jurisdiction 
Act. 

I would dibmiss the petition. 

Susnacrai ATTAR, J.—In this case, the deoused | 
were charged with assault under section 352 of 
the Indian Penal Code and convicted. Tha 
trial was before a Bench of Honorary Magis- 
trates for the town of Kumbaconam. At the 
‘commencement of the trial six menibers of 
the Bench, including the President, took part. 
On adjourned hearings sometimes four and 
sometimes two only took part. The trial 
whioh was concluded on the 19th June 1918 
was attended by only two. They delivered 
the - judgment in the case. It is conceded 
that thesd tivo Magistrates took part in tho 
„tial throughout. Théo question’ is , whether 
“the: ‘Proceodings aro vitiated by the fact that 
those who ‘took part’ in tho trial in tho 
bsginning snd in the intermediate stages 
“wata nob present to give their ‘final dooision 
in the case. Section 15 of thè- Coda‘ of 
"Ociminal ` Piotedure, ‘clause > etapowera 
“the Ideal Government to “direct” kiwo or 
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more Magistrates to sit together as a Bench.” 
If a Bench had been constituted in this 
manner it may well be argued that if any 
member of the Bench ceases to take part 
in the ‘subsequent proceedings, the trial ia 
fot regular. In the second clause of that 
section, the Legislature has provided that 
"the powers.of a Bench shall bel “of the 
highest olass conferred on any one of ite 
members”. If a Bench took cognizance of a 
case triable by a first class Magistrate on 
the ground that one of ita members was 
a Magistrate of the first class, can it be 
tried by the remaining members in his 
absence P? The intention of the Legislature 
apparently is that all the members before 
whom the case was begun should continue 
to take part in the proceedings until 
. judgment. Therefore, if the matter were 
res tutegra, L would have felt considerable 
hesitation in holding that the proceedings 
inthis Case are regular. But it was decided in 
this Court in Karuppana Nadan v. Ohairman, 
Madura Municipality (1) that the absence 
of some of the Magistrates from the further 
stages of the trial and. at the time of 
judgment will not vitiate the proceedings. 
Lam unwilling to disturba practice which 
has guided lower Courts for such a long 
period. Ordinarily Honorary Magistrates will 
not sit continuously and it may result in 
undue prolongation of trials, if they are 
required to attend throughout. The object 
of appointing Honorary Magistrates to hear 
cases is to ensure speedy disposal that will 
be defeated by insisting upon the attendance 
of all the members 
beginning to end. While thus alive to the 
difficulties which may result from not follow- 
ing Karuppana Nadan vy. Chairman, Madura 


Mumicipaltty (1), I would suggest that the ` 


Government under section 16 of the Code 
should frame rules to obviate the difficulty. 
The Legislature must alao make some change 
in the language of the section. The analogy 
of arbitrators is not in point. As pointed 
out by Mr. J. O. Adam for the Public 
Prosecutor the arbitrators derive their power 
under a contract and each of the referring 
parties is entitled to say that he has the 
right to tho experience and guidance of 
every referee in deciding his case. .Thanwnt- 
rajė v. Bapiraju (2) proceeds on that 
principle. Nar is the provision relating 
(3) 3L 118. , 
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to the termination of the proceedings when 
one of the impanelled Jurors is unable or 
unwilling to take part in the trial pari 
materia with this case. The minimum number 
of Jurors has been: fixed by the notification 
of the Government in the different Distmcts 
of the Presidency. The absence of one of 
the Jurors will vitiate the trial as the re- 
quired number does *not take part in it. 
On the other hand, the rules promulgated 
in England for trials by Justices of the 
Peace (Halsbury, Volume XIX, section 1259) 
seem to indicate that the trial will become 
invalid only if persona who did not take 
part in the taking of the evidence assisted 
in arriving at the final decision. Hardwar 
Singh v. Khega Ojha (8) and Damri 
Thakur v. Bhowant Sahoo (4) proceed upon 
this principle. el agree with my learned 
colleague in dimissing this petition. 
Petttion desmtssed. 
8 20 0. 870. 
4) 23 0. 104 


PUNJAB OHIEF OOURT.. 
Orinar Ruaviston No. 887-o¥ 1918. 
November 24, 1918. 
Present: —Mr. Justive Johnstone. 
` EMPEROR —Peoseoutor 
versus 

` RAM LAL AND ANOTHAR—ÅOCUSED. 

Jurisdiction—Appeal—-Bhatinda Railway Btation— < 
Ferosspore and Hissar Magisterial Cowrts, jurisdiction 
of—Thaft oase—Political Agent, appeal to—Cfovernment 
of India Notifications Nos.5157.B.,616 IB. af 17th March 
eal Radia Procedure Oods (det V of, 1898), 
a 171. 

In accordance with the Government of India Noti- 
fication No. 515 I.B. the M laboria] Dont or irar aad 
Ferozepore Districts have of 
offences committed at Rad rag Btatios Btation Pi 

[The said arrangement being found inconvenient 
it was directed that for the purposes of the Notification 
above referred to the Feroaé Courts shall exercise 
Jarislietion at Bhatinda y Station]. 

egeinst conviction in a. case of theft 
Sete st Bhatinds Railway Station Hoa to tho 
sic Agent for the Phulkian Btates and Bahawal- 


Onan referred by the Divisional Judge, 
Ferozepore Division, with his No. 883J., dated 
the 28th April 1913. 

The Government Advocate, for the Crown 
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ORDER. This is a reference on the 
criminal -side by the Sessions Judge of 
Ferorepore upon a question of local juris- 
diction. A theft was alleged to have taken 
placg in the Goods Shed of Bhatinda Railway 
Station. The case was tried by the lat class 
Magistrate, Ferozepore, and on conviction 
the accused appealed to the Sessions Court, 
Feroxepore, where the question of jurisdiction 
was raised. 

Tho ordinary law is contained in section 
177, Oriminal Procedure Code, which runs 
thus:— : 


"Every offence shall ordinarily be inquired 
into and tried by a Court within'the local 
limits of whose jurisdiction it was com-- 
mitted.” 

But Bhatinds Railway Station ix in the 
Native State of Patiala and we have, therefore, 
to turn to India (Foreign Jurisdiction) Order 
in Oouncil, 1902, and to the Notifications 
issued under it by the Government of India 
in order to decide what Courts have juris- 
diction in the aforesaid Goods Shed. 

These notifications, so far we are 
concerned with them here, are two—No. 515 
I. B. and No. 516 I. B. of 17th March 1913, 


republished from the Gasette of India in ~ 


the Punjab Gasette of 28th March 1913, 
Part II, pages 99 to 108. I agree with the 
learned Sessions Judge in rejecting the 
theory put fprward by the Public Prosecutor 
of his Division regarding the scope of these 
Notifications, both of which seem to me to 
apply to the administration of justice. 
Paragraph 4 of the Order in Council has four 
clauses, of which the first three may be 
reproduced (in brief) thus:— 

(a) for determining the law and procedure 


to be observed; 
(b) for determining the persons, who are 
to exercise jurisdiction, and the 


powers to be exercised by them: 

(a) for determining the Oourta, Authori- 
ties, Judges and Magistrates by 
whom jurisdiction is to be exercised. 

Turning to Notification No. 515 I. B. 
aforesaid, I am of opinion that~ clause (1) 
in it corresponds to (a) in the order, and 
clause (3) in it correaponds to (o) in the 
order; while of Notification No. 516 I. B. 
the whole of Pars I, Oriminal Jurisdiction ~ 
and the appropriate part of the first schedule 
page 102, correspond to (b) in the order 
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The questions to be answered are what 
Courts have magisterial jurisdiction in 
Bhatinda Railway Station and what Court 
has appellate jurisdiction over these Courts. 
As Mr. Talbot has pointed out in his referring 
order, the Notification ‘No. 815 I. B., while 
it defines clearly enough the Courts that 
have jurisdiction in this and that section of 
this and that Railway, ignares the fact that 
Bhatinda Junction is part of more than 
one Railway system and more than one 
section of Railway lines. Thus, according 
to the Notification the Courts of Hissar 
District and those of FEerozepore have 
concurrent jurisdiction in that Station under 
its clause (8) and its schedule, and trial 
by neither of cases occurring there can be 
said to be illegal. The arrangement is, 
however, inconvenient, and I, therefore, direct 
that, for the purposes of this Notification, 
Bhatinda Railway Station be deemed part 
of the North Western Railway system and 
that the Ferozepure Courts shall exercise 
jurisdiction there, and not the Hissar 
Oourts. 

It is as well to note here that the second 
Notification No. 516 I. B. has no application 
as regards original jurisdiction sr the present 
case: it only applies when the case to be 
tried is one for a District Magistrate with 
section 30 powers or a Court of Session. 

But as regards appellate jurisdiction in 
the case before me thtte is no ambiguity. 
Here Notification No. 516 I. B. is supple- 
mentary to No. 515 I. B., and the Schedule: 
makes it clear that appeal lies to the Political 
Agent for the Phulkian States and Bahawal- 
pur. 

Oopy of this order should be sent to the 
Sessions Judge, Feroxepore, and the appeals 
and records should be forwarded to the 
Political Agent aforesaid for trial together 
with another copy of this order. 


§39 INDIAN CASES. - TU 
“KMPNROR V. KAMALI KHAN. f : A 
LOWER BURMA CHIEF COURT. . duly empowered tribunal it wanld be proper 
ORIMISNAL Appeats Nos. 324, 825, 326 axp 327 to order a fresh trial. I have, therefore, 
or 1914. heard argumentaas to the merits of the 


June 89, 1914. 

Present:—Mr. Justice Twomey. ` 
EMPEROR— APPELLANT 
BN versus 
KAMALI KHAN AND ANOTHER— RESPONDENTE, 
< Hackney Carriages Act (XIV of 1879), se. 6,7 —Inseia 
Eule, rule 15—Hofueal by driver to ply hackaey carriage 
for hire—Liability of driver ant awasi for auch re 
usal 


The driver of a hackney carrlags who rəfuses to 

ply it for hire is not punishable for infringment of 
fle 15 of the Insein Rules under the Hackney Oar- 
riages Act, because he cannot properly be said to 
“keep” the carriage whioh he happens to be driving. 
And the “owner” or keeper of s carriage isnot panish- 
able for the refusal of his servant, i.¢, the driver. 
It must be shown that the hirer applied to the “owner” 
or “keeper” and was refused by him. 
_ Appeal against the order of acquittal passed 
by the Senior Magistrate of Insein, in 
favour of the respondent on the 29th of 
January 1914, of an offence punishable 
“under section 7 of the Hackney Carriages 
Act. 


JUVDGMENT.—In theao four appeals by 
the Local Government the accused persons 
are owners of hackney carriages at Insein. 
They were fined by the Honorary Magis- 
trates’ Bench forinfringing rule 15 of the 
Insein Rules under the Hackney Carriages 
Act, 1879, which*lays down that “The 
‘owner of or the person keeping a hackney 
‘carriage shall be bound to let such a ‘carriage 
to any peton requiring the same at any hour 
of the day or night.” It was the drivers 
‘who refused .to ply, but the Honorary Magis- 
trates held the owners responsible and con- 
victed them. The Senior Magistrat on 
appeal set aside the convictions and acquitted 
‘the accused persons holding that the “person 
keeping” in rule 15 includes the driver and- 
that it was the drivers and not the owners 
who should have been prosecuted. The 
Government in appeal from the acquittal 
contends that the Senior Magistrate’s view 
is wrong and. that the owners should be 
- held liable for the acts of the drivers. The 
Bench of Magistrates at Insein is a second 
Class Bench and had no power to try these 
cases at all (vids section 261, Code of 

imi Procedure). On this ground 
alone the present appeals must fail, But if 
it appeared to this Oourt that the accused 
persons were liable to prosecution before a 


question raised in the Government appeals. : 

I think the lower Appellate Court. mis- 
construed rule 15 in holding that the drivers 
could be prosecuted under it. The words 
“person keeping” in the rule are taken from 
section 6, clause H, of the Act. Tu “keep” a 
thing, as explained iù Stroud’s Legal 
Dictionary, involves the idea of having over 
it the immediate control of a character more 
or leas permanent. It would apply to any 
person to whom the owner makes overchargo 
of the gharry stables. Buta driver, accord- 
ing to the orders of his employer, may drive 
different gharries on different days, or one 
gharry in the morning and another ir the 
evening. He cannot properly be said to 
“Kean” the gharry which he happens to be 
driving. This view is supported by the 
definition of the word “proprietor” in the 
English Statute, relating to hackney carriages 
in London, 6 and 7 Vic, Ohap. 86, 
section 2. It includes any person “keeping” 
a@ hackney. carriage, but distingdishes a 
person “keeping” it from the driver. More- 
over, if it were intended that the driver 
should be punishable under rule 15, we 
should probably fine the driver expressly 
mentioned in the rule, as he is made 
expressly responsible in several other rules 
(¢9., rules 18, 19, 30 ote.). But if: the 
only persons who can be punished for breach 
of the rule are the owners or other persons 
holding control of the hackney carriage, it is 
clear that the accused persons in these cases 
could ba convicted only on the assumptiou 
that they are liable as masters for the acta 
of their servanta, the drivers. Under 
several English Statutes employers have been 
held punishable in respect of violations of 
the Statutes by their servanta, if the act done 
by the servant was within the scope of his 
authority as such. Most of these cases were 
under the Licensing Acta, the: Merchandiso 
Marks Acts, the Sale of Druga Acta and 
the Weights and Measures Acts.. The 
wrongfal act of the servant under these 
Statutes ia usually held to be the wrongful 
act of the master. But I have been referred 
te no case- in which a hackney carriage 


‘ownér has- been vicariously punished for 


breaches of the‘law by his: divers.‘ and.I 
note that ander-the Statute 6 andi 7 Vio, 
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Chap. 86, such prosecutions as the present 


would not be possible in, London, for it is. 


not the owner but the driver who is made 
pupishable by the Statute for “refusing to 
admitand carry at the lawful fare any 
passenger for whom there is room” (section 
88). Iş is argued, showever, that Indian 
Hackney Oarriages Act contemplates an 
owner acting through his drivers, that it is 
with the driver at a hackney carriage stand 
the hirer has usually to deal and not with 
the owner at the gharry stables, and conse- 
quently that when the Hackney Oarriages' 
Act, section 6, says the owner “or person 
keeping” the gharry shall be bound: to let, 
the intention must be that the owner 
through his driver should be bound to do 
so. Iam not satisfied thatthia view of the 
Act and the rules is correct. Besides rule 


15, there are several other olanses which. 


seem to contemplate the hirer dealing with 
the owner direct (see section 9 which pro- 
vides for disputes between the hirer and the 
“owner or driver,” role 21 which speaks 
of special agreements between the owner 
and the hirer). It seems to me that before 
the owner is held liable under rule 15, it 
should be shown that the hirer applied to 
the owner or keeper and was refused by him. 
The rule and the clauses of the Act on 
which it is based lay the obligation distinctly 
on the owner or keeper and on no one else, 
and it seems reasonable that he should not 
be deemed to have disobeyed the law and 
incurred the penalty provided for this 
disobedience when he has not been given an 
opportunity of obeying. The case is not 
parallel to that of a servant selling ligquar, 
drugs, etc., for his master, as in the English 
Statutes referred to. above, and in those 
Statutes the duty or obligation is not 
definitely laid on the master in oontra- 
distinction to the servant as inthe present 
case. It may be said that according to the 
view which I take the rule will be toa 
great extent inoperutive, for a man who is 
refused by a driver will not take the trouble 
to seek out the owner. That may be a 
.gocd reason for eamerding ihe Act, bunt it 
is not a reason for unduly straining the 
Jaw as it stands. I, therefore, dismiss the 


four-appeals. a 
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: SIND JUDICIAL COMMISSIONER’S 
© COURT. 5 
Cramar Raport No. 129 or 1912, 
December 8, 1913. i 
Preseni:—Mr. Hayward, J. O., ad 
“Mr. Boyd, A. J. O. 
EMPEROR—Prosroutos 

versus . 

RAMZAN BAOHAL AXD OTHERE—ÅCOTSED. 

Oriminal Procedure Oods (Act V of 1898), s 439 (5) 
—Death tn course of fight—Cass compromised by rela-_ 
tions doceased—Revinon—Hwyh Court's pouer to 
interfere—Soection 430 (5) no bar. 

Ons 8 was alleged to have been killed in the courss 
ofa fight. The relations of the deceased put in a 
compromise, which was accepted by the trying Magis- 
trate as a compromises of an offence under section 825, 
Indian Pensl Oode, and the ecoused were uitted. 

Tho District Magistrate reported the osse for orders 
of the Judicial Commissioner's Court pointing out 
that the relations had no authority to compromise the 
‘case on behalf af the deceased: 

Held, (1) that it was a case in which the Oourt ought 
on the marita to interfere in revision; 

2) that clause 5 of section 489, Criminal Procedure 
Onde, was no bar to the Oourt setting aside on revision 
the order of soquittal passed without a full trial in 
the case. - 


Report by the District Magistrate, Karachi, 
referring for revision an order passed by the 
Resident Magistrate, Tatta. 


ORDER.—The facts of this case, briefly, 
are that one Saleh Mahomed was alleged to 
have been killed in the course of @ fight 
about a field with the “four accused. The 
relations of the deceased put in a compromise, 
which was accepted by the trying Magistrate 
asa compromise of an offence under section 
825, Indian Panal Oode. 

The District Magistrate has reported the 
case for-‘our order, pointing ont that the 
relations had no authority to compromise the 
case on behalf af the deceased and that, there- 
fore, the order accepting the compromise and 
the consequent’ “aoquittal was illegal and 
contrary to thé provisions of the Criminal 
Procedure Code. 

It has been urged on behalf of the acoused, 
in the first place, that this is not a casein 
which we ought to exercise our discretion in 
revision and, in the next place, that we 
have no jurisdiction to interfere in revision 
‘and, in default of a regular appeal from the 
acquittal by the party who could have appeal- 

ed, namely Local Government, in view of the 
pan kasesa of clause 5 of section 439, Criminal 


. Procddure Odde; 
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With regard to the first objection it appears 
to us that this is a case in which we ought on 


the merits to interfere in revision. The fight 
alleged to have occurred resulted in the death 


„Of one of the parties and no trial has been 


held to ascertain the exact circumstances of 
that death owing a material irregularity 
of procedure by the istrate. 

With regard to the second objection it is to 
be observed that the case comes before us on & 
report from the District Magistrate and not 
onan application for revision by the Local 
Government and the party who could have 
appealed was not the District Magistrate, 
but the Local Government within the meaning 
of clause 5 of section 439, Criminal Procedure 
Code. We should in any case, it seems, have 
been entitled to act on our own motion though 
no doubt we should have hesitated so to act 
had there been an acquittal after a full trial 
in default of consideration of the facts dis- 
closed in the trial and of the public necessity 
of proceedings by the Local Government. 

We accordingly set aside the order of 
acquittal and order a trial according to 
law before the trying Magistrate, and the 
Resident Magistrate, Tatta. 

Order set aside. 


PUNJAB OHIEF OOURT. 
ORIMINAL Ravision Perros No. 1156 oF 
1918. 

February 28, 1914. 
Present:—Sir Alfred Kensington, KT., 
Chief Judge. 

Musammat NIHAL KAU B—OomeLamast—~ 
a 


Sardar BHAGWAN “SINGH —Acovamp 
-~ —BHSPONDHAT. . 

Oriminal Procedure Oode (At Y of 1898), a. 488— 
Maintenance——Husband and wife— When unja is entitled 
to be maintained while living separate from husband, 

Where the breach between busbend and wife is irre- 
mediahle and itis quite impossible for the latter to 
return to .the formar Rabie au kedhe ingan 
without leading to fresh trouble and ipne a ney 
eutitled to maintenace while 

The rate of maintenance shi panle Pered 
the husband’s joome falls down. 
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Potition, under sections 435/489 of tbe 
Criminal Procedura Code, for revision of the 
order of the Sessions Judge, Amritsar Divi- 
sion, dated the 2nd May 1918, i 
that of the Magistrate, lst Class, Amritsar, 
dated’ the 8th January 19138, rejecting the 
complainant’s application for maintenance. 

JUDGMENT.—It is much to be regretted 
that this dispute between a husband and. 
wife of some position should come before 
the Oourts, but as it bas done so, the 
learned Sessions Judge might well have 
looked into the matter more carefully and 
not merely accepted what I can only describe 
as the remarkable conclusion of the Honorary 
Magistrate. 

The petitioner is the first wife of the 
respondent, a retired Police Inspector, and 
he has by her both a grown-up son and 
daughter. In 1908 she had either left him 
in consequence of his taking a second wife or 
had been turned out on an allegation of 
unchastity. There is considerable doubt whe- 
ther this allegation was well-founded, as in 
that year a Magistrate awarded her a main- 
tenance allowance of Ra. 8 a- month, which 
may have been reasonable enough while 


’ the respondent was still in Government 


service. There is little doubt that the second 
marriage was the real source of trouble. 
At the end of 1904 the respondent was 
retired onan invalid pension of Ra. 26, and 
it is understood that he has also received 


‘a grant of two squares of land. He has, 


however, the second family to maintain and 
he has not been paying the maintenance 
allowance regularly to the petitioner. 

She has now applied for Re. 288 as 
arrears of her allowance for three years, and 
by at once paying Rs. 100 into Oourt tho 
respondent has practically admitted his 
liability. He has since endeavoured to be 
relieved of further liability by alleging (1) 
that the petitioner is living an immoral life 
and (2) that heis willing to maintain her 
suitably if she returns to his house. These 
two lines of defence are inconsistent. 

1 cannot creditthe allegation of continued 
immorality as being seriously advanced. 


- The ‘petitioner is before me, a very old and 


decrepit woman, who should be protected by 
her age alone from insinuations of the sort. 


- Tt may well be the case that she has sought 


shelter and protection with another man 
- more kindly disposed towards’ her in har 
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present miserable condition, but what is sho 
to do when her husbandesbandons her to 
destitution? The assumption of immoral re- 
latigns even on the facts stated appears to me. 
frankly absurd. 

As to the second line of defence I am satis- 
fied after hearing what both sides have: 
to say that it is quite impossible for the 
petitioner to return to her husband after the 
way in which he has treated her for so many 
years. That course could only lead to fresh. 
serious trouble and the suggestion is not made 
by the respondent in good faith. 

The breach between husband and wife 
is now irremodisble, but he is still bound to 
maintain her. The dispute really turns, go 
far as I can judge, on a sordid question of 
money. The respondent, being less well off 
than he was in 1908, finda the allowance- of 
Re. 8 a month difficult to continue, and there 
is something to be said for this. 

The matter is rettled after much discussion 
by my accepting the revision and directing 
that the respondent shall now pay to the 
petitioner a further sum of Rs. 100 to cover 
arrears up to 31st December 1913, and to 
give the unfortunate woman a small sum of 
ready money for pressing necessities, and that 
with effect from 1st January 1914 the monthly 
allowance to be made to her by the respond- 
ent shall be reduced to Ra. 5. 


Revision acospted. 


. LOWER BURMA CHIEF COURT. 
Ormar Appear No. 281 or 1914. 
Oximmman Ravision No. 202 A or 1914 

June 11, 1914. 
Present:—Mr. Justice Twomey. 
NGA THA YIN alias THA IN alias 
NGA THA Treas 


EMPEROR Ruerowpagr, 

Penal Code (Act XLV af 1860), as. 24, 420— 
Dishonestly obtaming Jotiery prise— Wron 
Wi lose —Orimenal Procedure Oods 
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but causes & wrongful gain” to himself by obtaining 
by false pretence what he is “not logally entitled” to 
and, thereforo, he acta “dishcnestly” within the 
meaning of section 24, Indian ‘Penal Code. 

Where a complainant cannot recover substantial 
compensa on in a Oivil Court, compensation cannot 
be awarded to him under clause (b) of section 545, 

Criminal Procedure Code, but s sum may be awarded 
to him under clause (a) of the spotion to defray tho 
expenses of the proseontion. 

Tho Ohief Oonrt, in the exercise of ita revisional powerr, 
ordered, under section 617, Oriminal Procedire Code, 
the appellant who had rewired money by falee pre- 

noe kum the lottery officials to refund the money 
p "tho lottery officials, and directed the 
recover it in the manner provided for ths ps boonies 


fine 

Messrs. May Aung and Ba Dun, for the 
Appellant. 

Mr. Agabeg, for the Respondent. 

CRIMINAL Appear No 281 or 1914. 

JUDGMENT.—The appellant Tha Yin, 
a goldamith’s assistant living at Paung 
dawthi, has been convicted of cheating under 
section 420 of the Indian Penal Oode by 
deceiving the Indian Telegraphic Associa- 
tion Olub, dishonestly inducing them to 
pay him Rs. 72,820 as the rightful owner 
of Sweep Ticket No. 7164 which drew. the 
firat prise in the Sweep of June 1913, and 
thereby causing wrongful loss to the real 
owner of the ticket, a master goldsmith, 
named Maung San Ya also living at 
Paungdawthi. 

No exception has been taken to the form 
of the charge. At the same time, I think, 
the correct view of such & case as this is 
not that the false claimant causes ‘“wrong- 
ful loss” to the rightful | owuer of the 
ticket, but that he causes “wrongful gain” 
to himself. For it is- clear that the false 
claimant is “not legally entitled” to the 
prize money which he obtains «by his falas 
pretence and, therefore, he acts “dishonastly’’ 
within the meaning of section 24 at the 
Indian Penal Codo. He also causes “wrong- 
ful loss” to the lottery officials whom he | 
induces to pay away the money to him. f 

Itis a point in appellant’a favour that he 
was adjudged the right owner by the Indian 
Telegraphic Association officials in preference 
to Maung San Ya. Butit isclear thatthe 
inquiry held by these officials was of a 
perfunctory character. 


Tt is a difficult case, but the Sub-Divisicnal 
Magistrate has recorded the evidence with 
great care and has sifted it thorougly in 
an exhaustive judgment. - 
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X The quastion in thia appaal is whether the 


prosecution. anoceeded in proving beyond 
reasonable doubt that San Ya was the 
rightfol owner of ticket No. 7164 nnd thas 
Tha Yin’s claim was false. Tho ticket cams 
out in the nama of “Ko Tha Ya, Padeinsaya, 
Paungdawthi”’, the nom de plume being 
“Patmapsba”. The prosecution case is that 
Ban Ya’s wife Ma Hnin Get went to the 
Post Office and remitted the money .for this 
tiokot and that the Post Master, ẹ Bengali, 
wrote the name Ko Tha Ya in mistake for 
Ko San Ya. Neither party produced the 
receipt for the money order which would 
have been very good evidence as to who 
the remitter was. But the Postal acknowledg- 
ment was admittedly delivered to Mg. San 
Ya. The ticket did not come to him and it 
is alleged that his wife went to the Post 
Office several times to inquire about it and 
at length got the Post Master to write a 
complaint about - its’ non-arriyal to the 
Telegraphic Association Olub. The Poet 
Master supports her, bub the actual com- 
plaint could not be traced in the Telegra- 
phio Association Olub resords and the 
Magistrate dil not find it established beyond 
doubt that such a complaint was raally 
‘sent. Meanwhile the cover containing the 
ticket for “Ko Tha Ya’ had arrived at 
Paungdawthi in dus course and had been 
delivered to some one in the house -of Maung 
Ba, master goldsmith, under whom the 
appellant Tha Yin was working. 

San Ya and Tha Yin are not the only 
claimants. Ths case was complicated by the 
claim of a third person, the goldsmith, 
Maung Ba, Maung Tha Yin’s employer, who 
stated that Tha Yin sent the money order 
for him. 

The Magistrate inquired separately into 
Maunz Byasa complaint against Tha Yin. 
Ho found that Maung Bi was also a false 
claimant and discharged Tha Yin in that 
caso, It would certainly -have boen better 
to treat the two cases inone trial as arising 
out of the samo transaction, especially as 
ib is part of tha prosecution case that Tha 
Yin at firab actsiin tha matter morely as 


Maung B.’s tool, and only later on sab himself. 
. up a5 tho true ownsria opposition to both 


Ban Ya and Maung Bs. The grounds on 
whioh tha Magistrate has held San Ya’s 
claim to bs proved and Tha Yin’s to be false 
may bə briefly summarized, A ticket had 
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“been taken also in the previchs month's 


Sweep in the namg of “Ko Tha Ya, Padein- 
gaya”, and it is in the highest degree pro- 
bable that the person who sent the monéy- 
for that ticket was the same person who Sent 
the money for the ticket in June. San Ya’s 
wife Ma Hnin Get said that. she took the 
May ticket and the Magistrate found thia to 
be true. Ma Hnin Get’s statement received 
strong corroboration from the counterfoils of 
the money order book in the Post Office 
showing that certain persons, whom she 
named as being present when she got her 
money order in May, actually got money 
orders about the same time. This piece of 
evidence was discovered by the Magistrate. 
himself and was not preferred by the pro- 
gecution. I thik that very great weight 
attaches to it. 

There is nothing improbable in the Indian 
Post Master writing Tha Ya in mistake for 
San Ya. It is shown that he was very care- 
less in transliterating Burmese names. I 
cannot attach much weight tothe argument 
as tothe Burmese and Bangali alphabets. 
It may be that Mahomed Ali would be more 
likely on the whole to write Chand than Tha 
in mistake for San. But the mistake Tha for 
San is certainly within the wida ranga of his 
capacity for error. a s 

The ticket was issged with the nom 
de plums “Kanchantha”, whereas Ma Hnin 
Get saya she gave the nom de plume “Mya 
Get”. The Magistrate finds that this was 
probably due to some mistake in the Indian 
elgraphic Association Office and instances 
are given of equally bad mistakes. It cannot 
be doubted that the person who bought the 
May ticket bought the June ticket also and 
the appellant accordingly made strenuous 
effort to prove that it was he who had bought 
the May ticket with the nom de plume: af 
“Keansantha”. He produced two witnesses, 
Kan Tha and San Mya, who say that they 
took the ticket jointly with him and so gave 
the nom de plume of Kansantha combining the 
names of all three partners. This story is 
plausible. But the Magistrate thonght that 
it might easily have been invented. And so 
it might when Tha Yin found that “Kan Ohan 
Tha” was the som do plume of the May ticket 
issued to “Ko Tha Ya”. The appellant had 
a long time to prepare his defence and he had 
his pocket fall of-money.. Kan and San ara 


‘commion components: of. Burmesd’ names and 


. 
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every ~Bu®mese yonth has ‘friends ‘and ‘for the Sweop. Why should ho give a name 


acquaintances* into: whore names these com- 
ponents enter. The story is refuted by the 
evidence of the Inspector of Post Offices, 

Maling Lu Gale, a witneas who appears to 
be above suspicion and who states tlat in 
the departmental ingpiry held by him, Tha 
Yin said he took no ticket before the June 
ticket. 

“Tha Yin said that when he went to send 
the money order in June the money was 
actually handed in for him at the Post 
Office bya friend Po Bein, and Po Bein 
supports him. But Po Bein’a evidence .is 
elearly untrustworthy, for in the departmental 
inquiry he informed the Tnapector~ of Post 
Offices that he knew nothing about sending 
the money for the ticket. èe It appears that 
he made a similar statement to the Police. 
Moreover. when Tha Yinclaimed the ticket 
from Pakirisawmy at the Post Office he did 
not bring forward Po Bein asa man who 
had actually bonght the money order for him 
and who had actually given the name Ko 
Tha Ya Padeingaya and the nom de plume 
Patamapeba. It would clearly have helped 
him materially to get the ticket if he had 
produced Po Bein to prove these farts. The 
omission cannot be explained except on the 
assumption that Po Boin was not yet ready 
to give this evidenco. 

The Post Master, Mahomed Ali, gave 
evidence that Po Bein obtained a money 
order for another Burman, but Mahomed 
Ali could not identify Tha Yin as the other 
Burman. The Magistrate has given good 
reasons for rejecting Mahomed Ali’s evidence 
altogether. 

On the other hand, Ma Hnin Get’s state- 
ment that it was she who paid for the 
money order in June is corroborated by the 
evidence of the Postman, Santoo, which is in 
turn corroborated by the money order counter- 
foil book, showing that the money order 

bought by “Ko Tha Ya” was issued just at 
the time when Santoo was himself depositing 
money in the Post Office. 

There is evidence that Tha Yin was also 
called by the name Tha Ya in his childhood 
in another village. But it is proved 
that he was known only by the name of 
‘Tha Yin in Paungdawthi. I agree with 
the Sub-Divisional Magistrate in thinking it 
yery unlikely that he would revert io the 
ame of his childkecd in Luying a ticket 


- 


-on his own account. 


-Magistrate’s 


which would render his identity as the 
sender of the money disputable P `I can 


‘understand his taking a lucky name or 


phrase as nom de plunte. But in giving the 
name and address to which the ticket is to 
be delivered one would expect him to’ give 
the name by which the Bestal Officials and 
all other persons knew him at Paungdawthi. 
It seems very unlikely that he would give 
a name by which no one at Paungdawthi 
knew him. It also seems unlikely that Po 
Bein, who according to Tha Yin paid in the 
money for him at the Post Office, would not 
draw attention to the discrepancy, for Po 
Bein admita that he knew Tha Yin only as 


‘Tha Yin. 


It is also unlikely, as the Magistrate 
observes, that the Post Master would have 
preixel “Ko” to the name of a mere strip- 
ling like the appellant, and that the appel- 
lant {would describe’ himself as “Padein- 
saya.” There is some evidence that. he 
did work as a goldsmith for a short timo 
But it is clear that 
in Paunadawthi he was not working on -his 


‘own account but merely as one of Maun 


Ba’s hands. Po Kyu, a fellow-workman 
of the accused, did not describe himself 
as a Padeinsaya in buying tickets for 
the Sweep and it is highly improbable 
that Tha Yin would so describe himself. ~ 

I see no reason to dissent from the 
conclusions as to the circum: 
stances under which the ticket was given 


up to the Post Master, Pakivisawmy, by the 


witness Po Kyu on the 26th June and I 


„think there can bo no doubt at all that 
the 


Station Master, Nurnl Hug, and Po 
Yin and Po Bein did assure Pakirisawmy on 
the 23th June that they. knew Tha Yin to 
be “Ko Tha Ya,” thongh they really knew 
him “as only Tha Yin. This circumstance 
fnornishes additional reason for distrusting 


“the witness Po Bein (who admittedly had 


never known Tha Yin by any other name.) 
It shows also that the witness, Nurul Hug, is 


not to be trusted. 


Itis clear that Nural Huq did not know 
Tha Yin by the nama of his childhood 
days. The fact that Nural Huq refers to 
Tha Yinas Ko Tha Ye in the letter to tho 
Post Master, Exhibit I, only shows that at that 
early stage he had been enlisted by Tha Yin 
to support his claim. 
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> The Magistrate has analysed at soma 
Jength the evidences producad by ths defence 
fo show that Tha Yin was absent from Paung- 
‘dawthi ata funeral onthe 23th Juns. It 
“was necessary for thaappellant to establish 
an alibi in order to accoant for tho fact that 
he 
with. the ticket on the 26th June, the 
day that Po Kyn took it there. The 
< evidence on this point is very conflicting 


and I think it cannot bo said to ba proved 
beyond doubb that Tha „Yin was in 
Panngdawthi on the 28th June. But tho 


point is not one of essential importance, 
though it would have added to the strength 
of the prosecution case if Tha Yin were clearly 
proved to have been in Paungdawthi on the 
26th. 


It appears likely that San Ya when he 
claimed the money at the Indian Telegraphic 
Association Club said he was known also os 
‘The Ya. Bub if does not follow, in my 
opinion, that he ssid so with any dishonest 
intention and it cannot affect the case against 
the appellant. | i 

I can attach no importance to the denials 
of the witness, Po San, who admitted at an 
earlier stage that he was with Ma Hnin Get 
both when she sent the money forthe ticket 
and when she sent her complaint about its 
non-arrival. 

In spite of the lacunas in the evidence 
produced by the complainant I think the 
‘prosecution established the fact that he 
was the rightful owner of the ticket No. 7164. 
Lagree with the Magistrate that Ma Hnin 
Get is proved to have sent the money for both 
the tickets issued in the name of “Ko’Tha Ya 
Padeinsaya.” On the other hand the appel- 
lant by his own admission to the-Inspector -of 

Post Offices bought no ticket at all in May 
and the evidence as to his sending money 
fora ticket in June appears to be fabricated. 
T think the sppoellant has been rightly con- 
vioted. 

The Magistrate has sentenced him to 
rigorous imprisonment for two years and a 
fine of B3. 1,00) (tha miximam fine which 
can be imposed by a 1st class Magistrate), or 
~ in default rigorous imprisonment for a further 
term of six months. - 


The object in imposing this large fine is seen 
from.the Magistrate’s further order award- 
ing Rs. 900 of it to the complainant ag 
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compensation. Bat the compenastion cannot 
bo awarisd under ssstion 545 (b), Code of 
Oriminal Procełare, unless substantial 
compsnsation is resovarable in a civil suit. 
In this cass, San Ya could not recevor 
compensation in a civil anit. The order 
as to compensation is, therefore, bad. A 
sum out of any fine ifiposad could, however, 
be awarded to him under section 545 (a) 
to dafray the expens3s of the proseontion. 

The appeal is dismissed and Tha Yin ia 
re-committed to Jail to undergo his sentence, 
the order awarding Msung San Ya 
Ra. 900 oub of the fine of Rs. 1,000 under 
section 545 (b) is set aside, and instead 
I award him a sum of Ra. 250 (two hundred 
and fifty) under section 545 (a) to meet 
the expenses, of the prosecution. . The 
Magistrate omitted to pass orders regarding 
the disposal of the ‘money, Rs. 72,820, with 
respect to which the offence of cheating 
was committed. I propose to pass orders 
under section 517, Criminal Procedure Code, 
in exercise of the revisional powers of this 
Oourt. It is clearly wrong that the accused 
should bo left to enjoy the fruits of hia 
crime when “he emerges from Jail and 
I propose to prevent it so far as I can. 

Cr. Ray. No. 202A or 1914. 

ORDER.—In exercise of the revisional 
powers of the Oourt I call -upon the 
accused Tha Yin to show cause why he 
should not be ordered to refund to the 
Indian Telegraphic Association Olub the 
amount of the prize money, Rs. 72,820, 
which the Olub officials erroneously paid 
to him in consequence of his false pre- 
tence that he was the rightful owner 
of the winning ticket No. 7164 in the 
Sweep of June 1918. This. money is the 
property regarding which the offence of 
cheating was committed. The Court has 
power under section 517, Criminal Procedure 
Oode, to pass orders as to the disposal of the 
money. 

The accused Tha Yin on being called 
upon to show cause as above states that 
he is the real Tha Ya and on that 


< grotind he should not be required to refund. 


It has been found by the Sub-Divisiqnal 
Magistrate and by this Court that Tha Yin 
obtained the money from the Indian Tele- 
graphic Association Olub by a false pretence. 


I now direct that he shall refund the money 


to the Indian Telegraghio Association Olub. 


‘ 
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If the Olnb are unable to recover it they 
may apply to the Magistrate who will 
proceed to recover the money from Tha 
Yin in the manner provided for the recovery 
of» fines and on recovery will pay the money 
to the Indian Telegraphic Association Olub. 
Appeal dismissed. 


MADRAS HIGH OOURT. 
Osnos Revistoy Oase No. 187 or 1914. 
OBIMINAT, Revistos Parrriog No. 157 or 1914. 
May 12, 1914. 

Present:—Mr. Justice Ayling. 
SUBBARAMA ATYAR anp ANOTHSE— 
PeriTionwRs 
versus 
MARIYA PILLAI—— RESPONDEAT. 
Oriminal Procedure Code (Act V of 1893), s. 145, 
146 —Dscree of Civil Court —Deolaration as to title — 
Possession to be determined by Mazyistrate—Magistrate’s 
jurisdiction under section 149 not ousted—Order wadar 
tion 148—Maquiry wader section 145, nscossary to 

validate that order. 

Where the dispute is as to the possession of im- 

moveable . the existenoo of a decree of a 
Civil Court declaring merely the title of one of the 

to the dispute is no bar to a Magistrate taking 
action under section 145, Criminal Procedure Oode, 
with a view to determine the fast af actual possession 
on a particular date. 

Parma Ramestwoari Koeri, 26 0. 625; 8 0. W. N. 

1, Shsobalak Rai Y. Bhagwat Panday, 15 Ind. Oas. 436, 
nd 0. 108; 18 Or. L. J. 4865 16 O. W. N. 1053 Gulraj 
Marwari v. Bhattoo, 82 O. 706; 2 Or. L J. 761, 


procedure prescribed in section 1 Oriminal 
Ma Code, must precede an order seth under 
section 146 af the Code. 

Petition, under sections 485 and 439 
of the Code of Oriminal Proosdare, 1898, 
and under section 15 of the Charter Act, pray- 
ing the High Oourt to revise the order of 
the Oourt of the Sub-Divisional Magistrate 
of Negapatam, dated the Sth March 1914, 
in Miscellaneous Case No. 9 of 1914. 

FAOTS.—H filed a petition before the Sub- 
Divisional Magistrate of Negapatam under 
section 144 of the Criminal Procedure Oode, 
praying that Sand others may be directed 
to abstain. from interfering with his posses- 
sion of certain property.- This petition was 
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forwarded to the Police for inguiry. ` Before 
the receipt of the Police report, M put in 
another petition to the Magistrate object- 
ing to the course of the Police inquiry and 
praying that the hgrvesting of the crops 
on the property by tho opposite party 
may be prevented, and that they may” 
be ordered not to interfere with the land 
and that the Village Murisif may bs direct- 
ed to take possession of the crops harvested 
and to look to the harvesting of the re- 
mainder. Thereupon the Magistrate issued 
notice under section 144 and directed the 
Village Magistrate to take possession of the 
crops already harvested and to harvest the 
crops then standing upon ‘the property. 
The notice issued, however, did not men- 
tion the section under which it was issued. 
Pursuant to-the ssid notices the parties 
appeared before the Magistrate and filed 
written statements and after hearing argu- 
ments, the Magistrate dismissed the petition 
holding that the parties were concluded by 
a judgment ofthe Oivil Court: in which 
the -right claimed by M had been negativ- 
ed. As regards the paddy harvested and the 
standing crop remaining to be harvested, the 
Magistrate ordered that the Village Munsif 
should. harvest the remaining crop and 
attach the land andthe paddy and: hold 
poasession until an order was obtained from 
the Civil Court and that in case no such 
order was obtained within a. month, the 
Village Munsif should sell the paddy by 
public auction. Against this latter order 
the present petitioner applied tothe High 
Gourt in: revision. 

Mr. T. V. Gopalaswams Mudakar, for 
Petitioners—The order of the Magistrate 
attaching the properties and referring the 
parties to a civil suit was without jurisdic- 
tion. The .tnéerim attachment was evidently 
mate under section 145, clause 4, of the 
Criminal Procedure Oode, and this must 
cease when the Magistrate dismissed the 
petition which was filed under the section. 
The Magistrate did not hold an  inguiry 
under section 145 and come to the con- 
clusion that neither party was in posses- 
sion, nor did be say that he was unable 
to decids upon the evidence as to which 
of the parties was in possession; he had 
consequently no jurisdiction to ‘order an 
attachment of property under section 148. 
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[Vide Sheobalak Ras vy. Bhagwat Pandey (1) 
and Emperor v. Wassanji Dayal (2)]. The 
Magistrate is bound to maintain the peti- 
tioner’s possession which is supported by 
a decree of the Civile Court [Vide Doulgt 
„Koer v. Rameswari Koeri (8); Kunja Behary 
Das v. Khetro Pal Singh Roy (4), Gordon 
Sims v. Johurry | Lal (5); Baldeo Bakhsh 
Singh v. Raj Ballam Singh (8) and Gulray 
Marwari v. Sheik Bhattoo (7)]. The attach- 
ment of the harvested produce is illegal 
becaure the same is not immoveable pro- 
perty [Ohaurasi v. Rama Shankar (8)]. The 
notice issued by the Magistrate does not 
comply with the requirements of section 
145 and the ‘whole proceedings are, there- 
fore, slira vires and void ab initvo. In 
any event the Magistrate had no jurisdic- 
tion to continpe the attachment after dis- 
misging the petition. 

Mr. J. O. Adam, for, the Public Pro- 
seoutor.—What the Magistrate intended to 
‘say was that he was unable to decide the 
question of possession though he has not 
clearly expressed himself to that effeot 
in his judgment. In that view the at- 
tachment under section 146 is perfectly 
justifiable and valid. 

Mr. N. Srinivasacharya, for the Respond- 
ent, was wholly without jurisdiction and 
that the petitioner’s possession ought to 
have been declared. 
“, ORDER.—-This caso arises out of a 
dispute between the petitioners and one 
Mariya Pillai (oounter-petitioner), regard- 
ing the possession of certain lands. On 
17th January 1914, Mariya Pillai filed. a 
‘petition asking for an order under section 
144 of the Code of Criminal Procedure 
directing the petitioners to abstain from 
interfering with his posssasion. This pati- 
tion is said to have been forwarded for 
tepor$ to the Tiruvalar Sub-Inspector of 
Police. He submitted a report on 2nd 
February 1914. Meantime on 24th January 
1914 Mariya Pillai putin another petition 


© (1) 15 Ind. Oas. 496; 18 Or. L. J. 496, 16 0. W. N: 
40 0. 108 


1 : 
< (2) 6 Bom. L. R. 725, 1 Or. L. J. 884 

(83) 26 O. 625, 8 O. W. N. 481. 

4) 6 0. W. N. 85% 29 0, 208, 

6° 5 0. W. N, 568. : 

at a 
meh 82 0. 706; 2 cr 

8) 28 A. 266 A. We (IOG) #79, 8 A. L J. 18; 3 
Gr. I} J. 52. 
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objecting to the course of the Poliee inquiry 
and asking that harvest:of the orops by the 
present petitioners eshould be stopped, that 
the rop already harvested should be 
taken possession of by the Village Munai, 
that the petitioners should be ordered not 
to interfere with the lands and that an early 
inquiry should be held. ° 

On this, tha Magistrate passed the follow- 
ing order on 24th January 1914: “Isane 
notica under sesotion—144 forbidding both 
sides to harvest until the question of pos- 
session has been settled by this Court. The 
crops alroady harvested shall be taken into 
the custody of the Village Munsif. Order 
both sides to produce witnesses before me 
at Noegapatam on February bth.” 

The notics actuglly issned to both sides on, 
ths samo date does.nob purport to be issued 
under any particular section and runs as 
followa:— ee i ed 
To 

Tho Petitionar and Gana Boons, 

Whereas it has been mada toappear to 
m3 that a dispute likely to cause a breach 
of the peaco exista in respect of porseasion 
of the Ignds noted below* within 
the local limits of my jurisdiction,. I hereby 
forbid both the parties to harvest until the 
dispute is finally decided by this Court or 
until further orders, the crops standing on. 
the above lands. 

The cropa already harvested shall be 
taken into the custody of the Village Munsif 
of Elavangarkudi. Both parties are also 
directed to appear with the evidence before 
this Court on 5th February 1914 at Nega- 
patam. They should puntin a List of’ wit- 
nesses to be examined before Lat February’ 


1914 
” Cnitialled) P. A. 
8. D. M, 

Far some reason or other, the hearing of 
the case was delsyed, but from the order 
now under review it appeard that written 
statements were filed by both parties and 
arguments heard. , 

It appears that the present petitioners 
claimed the lands under a sale-deed from 
the sons of the admitted original owner, 


(1) Hlarangarku di Vattam. Lends comprised in 
the patta of pathia Pillai No. 50 and said to 
have been comprised in the sale-deed qf the Is} 
oganter-petitioner, the extent being 10 velis 16 er 
ogad mahs, Je 
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Kolandavelw Pillai. Respondent, Mariya 
Pillai, claimed as the lessee of Kolandavelu 
Pillai’s widow. A judgment was filed by 
the petitioners of the District Munsif of 
Tirevalur in Original Suit No. 144 of 1911, 
jn which it was decided that the widow 


had no right to lease the disputed lands.. 


It was argued appargntly that this judg- 
ment ooneluded the. disputes. The peti- 
tionera asked for an order declaring them 
to be entitled to possession and forbid- 
ding disturbaree by the other aside. Re- 
liance was placed on the case of Dowlat Koer 
y. Rameswart Koeri (8). On the 5th March 
1914 the Magistrate passed the order now 
syight to be rov'sad. He first explains that 
he has taken up the case under section 145 
of the Code of O:iminal Procedure. He 
then considers the point above noted and 
after referring to the Calcutta case says: 
“Tf I were to make any order allowing the 
possession of petitioner, the lessee of Chandra- 
thayammal, I shonld be cancelling the 
order of the Civil Court passed so lately as 
Jone 1912. Unler these circumstances I 
cannot do otherwise than dismiss the peti- 
tion.” 

It may here be remarked that from the 
heading to the proceedings it must be taken 
that the petition dismissed is that filed by 
Mariya Pillai which asked not for proceed- 
ingsi to be taken under section 145, but for 
an order under section 144 of the Code of 
Oriminal Procedure. 

The order then proceeds:—‘“The paddy 
on the land has been to a certain amount 
harvested by the Village Munsif: that 


officer will be ordored to harvest the re- 


mainder and attach all the paddy on the 
land until an order is obtained from a Civil 
Oourt. Ifsuch order is not obtained within 
e month the paddy will be sold in public 
auction.” 


It is this concluding portion of the order 
that the petitioners object to as illegal and 
without jurisdiction. - 

The question has been greatly complicated 
by the confusion which has attended the 
Magistrate’s procedure from the start, but 
after careful consideration it seems to me 
that the objection must be allowed. 


The portion of the order in dispute must 
she taken do have been passed ynder section 
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146 of ‘the Code of Criminal Procedure: 
there is no other provision of law which 
will cover it. This section is a sort of 
corollary to section 145 and the legality of 
an order under it depends on its having 
been proceeded by legal proceedings under 
section 145 of the Oode of Criminal Pro. 
cedure and on the holding of an enquiry as 
to the fact of possession ending in the 
Magistrate’s either finding that neither of the 
contending parties is in poasession or being 
unable to satisfy himself as to which was 
in possession: Vide Shevbalak Rai v. Bhagwat 
Panday (1). 


Now in the present case, apart from the 
fact that apparently whatever inquiry was 
held did not end in either of the ways 
indicated, the only conclusion I can come 
to is that the proceedings of the Megis- 
trate, in so far as they purport to be under 
section 145 of the Code of Oriminal Pro- 
cedure, are void for want of jurisdiction. 
This, indeed, appears to be the conclusion 
the Magistrate himself has come to, though 
for altogether different reasons. 


It is clear from the whole tenor of his 
order that he deemed himself precluded -by 
reason of the Civil Court’s judgment from 
inquiring into and determining the question 
of actual possession under section 145 of the 
Code of Oriminal Procedure. 


I am by no means satisfied that the 
existence of the Tirnvalur District Munsif’s 
judgment in Original Suit No. 144 of 1911 
affects the Magistrate’s jurisdiction to take 
proceedings under section 145 of the Code 
of Oriminal Procedure, which is the argo- 
ment advanced by the learned Vakil' for the 
petitioners, 


There is, no doubt, authority of the 
Caleuttta High Court tending in some 
measure to support the Magistrate’s view 
though the cases are far from being on 
all fours with the- present one. In the case 
he relies on, Gulray Marwari vy. Sheik 
Bhatioo (7), it was held that an order under 
section 146 following an enquiry as to actual 
possession under section 145 was without 
jurisdiction by reason of the fact that, 
eight days before the institntion of the 
enquiry, the petitioner had been put in 
possession of the disputed land. in execution 
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of a Civil Courts decree establishing his 
right to the same. A caso of this. kind 
would seem to fall under the first proviso 
to section 145, clause (4), and this may 
have been in the minds of the learned 
Judges when they say: “It was the duty of 
the Magistrate to have found possession in 
accordance with the decree of the. Civil 
Court.” But at the same time with all 
respect, I fail to understand how the juris- 
diction of the Magistrate to take proceed- 
ings under section 145 was affected. Provid- 
ed he is satisfied that the dispute is likely 
to cause a breach of the peace and chooses 
to give himself jurisdiction by recording 8 
formal order under clause 1 of agetion 145, 
it is difficult to see, looking to the words of 
that section, that his proceedings are uira 
vires. 7 

The same point has been deslè with in 
Doulai Koet v. Rameswari Kosri (8). In that 
case “possession of some sort” was made over 
_ to one of the contesting parties by a Court 
Receiver under orders of the District Judge on 
29th August 1898, and the Magistrate took 
proceedings under section 145 on lst November 
1898, and foùnd actual possession to be with 
the other party. The learned Judges held that 
where the right of one party has been de- 
clared within a time of remote from his 
taking proceedings under rection 145, it is 
the duty of the Magistrate to maintain the 
order of the Civil Court and “to take pro- 
‘eoodings which necessarily must have the 
_ effect of modifying, or even cancelling, such 
orders, is to assume & jurisdiction which the 
_ Jaw does not contemplate.” The Magistrate’s 
proceedings under section 145 were, there- 
fore, declared to be without jurisdiction. 
Here again, with all respect, I find it 
‘dificult to follow the reasoning of the 
learned Judges. The first proviso to clause 
(4), already quoted, protects persons who 
being in possession, wheter under a Civil 
Court's decree or otherwise, are forcibly 
-and wrongfully dispossessed within two 
months before the proceedings. But, apart 
from this, the whole scheme of the Chapter 
contemplates an inquiry solely with re- 
ference to the fact of actual possession, irres- 
peotive of title. 

Apart from this, it is by no means clear 
how far the learned Judges were prepared 
to go. A considerable element of doubt 
(which:is very undesireable where œ. question 
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of jurisdiction is concerned) is imported by 
the phrase “within a time not remote from 
his taking proceedings under section 145,” 
What meaning should be attached to these 
words? In the present case the interval 
between the decree of the Oivil Court and 
the institution of these proceedings- was 
more than 18 montha, and it may be further 
noted that the suit was neither for declara- 
tion of title nor for possession of the dis- 
puted lands, but merely one for damages 
in which the determination of title was in- 
cidentally necessary. There is no order of 
& Oivil Oourt which could be said to be 
“modified or cancelled” (to qiote the last 
mentioned ruling) by a possession order- 
under section 145. There is merely a 
finding on an isage in the suit as to the title 
to the lands. Apart, therefore, from my doubt 
based on the wording of the section, it is by 
no means clear that the Oaloutte rulings 
would apply, or were intended to apply, toa 
case like the present. 

No rulings of this Court have been quoted 
in support of the petitioners’ contention and 
I am inclined to hold, with all deference, 
that the judgment of the District Munsif 
does not’ affect ‘the jurisdiction of the 
Magistrate. 

On the other hand it seems to me that 
the Magistrate’s proceedings are void ab smetto 
by reason of his failure to comply with the 
requirements of clause 1 of section 145 of 
the Code of Oriminal Procedure. This 
provides that where a Magistrate is satisfied 
that a dispute exists regarding any land 
or water or the boundaries thereof within 
the local limits of his jurisdiction, he shall 
record s formal order in writing setting forth 
the grounds of his being so satisfied and 
reguiring the disputing parties to attend his 
Court and file written statements. It is 
only in this way that proceedings _under 
section 145 can be initiated. The provision 
of law is imperative and failure tò comply 
with it destroys the Magistrate’s jurisdiction: 
[vide Banwari Lal Mukerjee v. Hriday 
Ohakravarti (9)]. ; 

It has, no doubt, been held in Kamal Kutty 
v. Udayavarma Raja Valia Raja of Ohtrakal 
(10) by a Bench of this Court, of which I 
was a member, that where a fcrmal order 

H 32 O. 552; 10. L. J. 48% 2 Or. L. J. 847. 


10) 17 Ind Cas. 65; 86 M. 275; 12 M. L. T. 489; 23 
-L J. 400, 13 Or. L. J783; (1912) MaW. N. 1154. 
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under oclatse (1) had been passed the mere 
omission to set forth im the body of the 
order the reasons which *atisfied the Magis- 
trate is an irreguisrity which will not 
‘affect his jurisdiction. But a formal order 
there must be. 

In the present case there is no order pur- 
porting to be passed under section 145 
clause (1),-or which by any stretch of 
reasoning can be treated as having been 
passed ‘thereunder. The notice to parties 
issued on the 24th January 1914 and set 
forth above certainly is not such an order: 
and indeed it seems clear that at the time. 
he issued it, the Magistrate did not concetve 
himself to be acting under section 145 at 
all. The Magistrate himself states that he 
only took up the -caso under section 145 on 
receipt of a report from the Police which 


did notreach him till 2nd February 1914. - 


Wo subsequent order is on record, which could 
possibly be referred to this clause. 

The whole proceedings under section 145 
of the Oode of Oriminal Procedure being 
thus illegal for want of. jurisdiction, the 
order under section 148 of the Code of 
Oriminal Procedure ‘can stand on no better 
fouting. 

i. tharstorsvabt eaa a Diora 


Order set asido. 


“PUNJAB OHIEF COURT. 
ORBIMINAL Case No. 97 or 1913. 
January 16, 1914. 
AHMAD BAKHSH—Aoccussp—Patiriowen 
versus 
BMPEROR—RBesponpsrt. 
Criminal Procedure Coda (Act V of 1998), sa. 526, 
_ 439, 110, 118 —Traasfer of wourtty proceedings from 
one Hagistrate to another —Jurisdiction—He 

enercisable m—Punjab Courts Act (XVIL of 1884), 4. 

83 —Adminietraiics control —Tranafer af case. 
©- Under the of section Oriminal Pro- 
cedure Oods, it is not competent to the Ollef Court of 
Punjab to transfor from the Oourt of ons Magis. 
eae to the Court of another Magistrate proceedings 
under section 110 of the Code. Nor hasit gusladiotion 
to transfer such virtue of the general 
powers of su ndence and supervision conferred 
upon it by section 38 of the Punjab Courts Act, in- 
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asmuch as tho general power conferred upon the Chief 
Court by that section relates to» the administrative 
control which it exercises over subordinate Courts 
and cannot be interpreted as onlarging the powers 
which are specifically granted to it for a particular 
purpose by the provisions of scction 526 of the Code 
of Oriminal Procedure 


Obiter:—Where the High Oourt interferes on the? 
revision aide, it has the same powers in dealing with 
orders as would be possessed ky an Appellate Court if 
such orders were open to appeal. 
ee it has jurisdiction to revise ordera 

scourliy under section 11 
Tomas Gan A a 


Application under section 526 of the Crimi- 
nal Procedure Oode for transfer of the case. 

Mr. Paiman, for the Crown. 

ORDER. 

BRarriaax, J.—(Sepfember 18th, 1918).— 
The question whether section 526, Criminal 
Procedure Code, is applicable to proceedings 
under section 110 is one that should be 
decided by a Division Bench and in this 
connection I would refer to an order of 
mine in Criminal Miscellaneous No. 28- of 
1918* where the question is discussed in 
detail. 

I refer this application to a Division Bench 
for decision of the question above referred to. 
Early date. 

Lala Dhanpai Ras, for the Petitioner. ` 

The Government Advocate, for the Respond- 
ent. 5 


ORDER 

Rartigas AND Onuvis, JJ.—(October 25th, 
1914).—The question referred to this 
Bench is whether it is competent to the Chief 
Oourt, under the provisions of section 526, 
Criminal Procedure Code, to transfer from 
the Court of one Magistrate to the Court 
of another’ Magistrate proceedings under 
section 110 of the Oode. This question was 
considered somewhat elaborately in an order 
Single Bench in Or. Mis. Case 
of 1913, Emperor v. Bahman, 
and in that order the snthorities pro e 


+The arder in this case wus as followm— 
J—(Fwne 10k, 1914).—This is a 





a High Oourt is empowered to 

under sedi an 526 aro as follows — 

offence be enquired into or tried 
er sections 177 to 

e nean oom potant 
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cow are all rep forth. The. point was not, 
however, decided, but was referred, as in this 





“(ii) that any particular criminal case or appeal 
ele ort cone a 
Oriminal Court subordinaté to its suthority to any 
other such Criminal QOourt of equal or superior 


urisdioti 

“(in) thit any partioular criminal case or appeal 
be transferred to and tfied before itself; or , 

“(tp) that an accused person be committed for trial 

| Oourt of Besslon.” 
a pasan paraga is not relevant for tha 
purposes of the question before me, but the other 
wub-sections have to be considered and run as 
iN The High Court may act either on the report 
of the lower Court, or on ths application of a party 
rested or on its own initiative. 
ai ery application for tho exercise of the 
power by this section shail be made by 
motion which ahall, except when the applicant is the 
Advocate-Genaral, be supported by affidavit or 
affirmation. 

“(5) When an accused parson makes an applica 
Hon under this section the High Oourt may t 
him to execute a bond with or without sureties, oon- 
ditioned that ho will, if convicted, pay the costs of tha 


prosecutor. 5 
Bvery accused person making any such applice- 
dice na give to the Publio Prosecutor notice in 
writing of the epploation, _together with 6 
copy of the grounds on which itis made, and no 
‘order shall be made on the merits of the application 
unless at least twenty-four hours have elapsed 
between the giving of such notice and the hearing af 
ee Nothing in this section shall be deemed to 
affect any order made under section 197. 
. “(8) If in any criminal case or appeal before the 
commencement of the hearing, the Pablio Prosecutor, 
the complainant or the accused notifles to tho Oourt, 
before which the cese or appeal is pending, his 
Intentlon to make an application under this- section 
in respect of tho case, the Court shall exercise the 
powers of postponament or adjournment given by section 
$44 in sucha manner as will afford a reasonable 
time for the application bemg made and an order 
being obtained tharean; before the accused is called 
on for his defence, or, inthe oase of en appeal, before the 
the ” | j 
-0 Sri ae: = oe ee sara (4) of 
seotion (1) has no applicability, fora Magistrate 
kaki ey under section 110 ip mot inquiring 
- into an offence that has been committed, be is acting 
for the purpose of preventing the commission of 
‘offences a the kinds specified, and the imputa- 
‘tion of a criminal habit is not a charge of an ce 
[Per Tyrrell, J., in Queen-Bmpress v.-Lakhpat (1) 
approved and followed by Chatterji, J, in Natha Singh 
Y. Pala Singh (2)]. , 


Equally clearly sub-clause (iv) of the said. section 
‘does not apply, a it has now been definitely settled 


- “(1) 15 A. 865, A. W. N. (1898) 118. 
= G 4P. R1898 Cr. | 


t 
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gas, to a Division Bench for detérminatior: 
That’ reference was infroctuon3, as the 
—_. 
by a Full Bench of this Court, approving Muhammad 
Khan r. Emperor (3), that a person from whom 
has been demanded under section 107 is not “an 
accused person” [Narain Das v. Darga Davi (4)]. Ië 
appears to ms that by parity of reasoning, a parson from 
whom segurity is deminded undar section 110 musk 
also noosssarily bs hold not to b> “an accused person,” 
for as obsorved in Hahammid Kia v. Emopsror (8) “Sn 
can hardly ba seriously arqaed that a parson sum. 
moned under Chapter VIII is socased of any, offence. 
and it has been repsatelly held that he is not” 2 
Doss then sub-clause (WW) of sub-section (1) gire 
furisdiction tò tha High Uourt? Or, in other words, 
is- keh proceeding ' under‘ geotlon 110 “a orlminal 
case: 3 ` ' T: . P o- 
Oartain authorities have been olted bəfore me to the 
offect that a proceeding under section 145 of the Opdo. 
(which finds a place in Chapter KIO fs “a a 
case” within the mening and for the purposes of 
section 526 [In re Arumuga Teyxndan (B), Gurudas' Nag 
Y. Gaganendra Naik Tagore (6), -Jaggw Ahir y. Murli 
Shak (7)] On the other hand the Bombay High 
Court holds a diferent opinion [In re Pandurang 
Goriad Pujari (8)] and in Loli Mohan Moitra T 
Burja Kamta Acharjee (9) Ghose and Taylor, JJ, 
give cogant revsona. for holding that the expression 
criminal cease,” as used in section 526, meang 
something different from the exp on “s cass” 
the Oode. I 
entirely agree with these learned Judges that the 
Oourts cannot ignore the action of tho Legislature 
in retaining the expression “oriminal caso’ in section 
526, while extending the sonpe of sections 192 and 528 
by elimlnuating tharefrom the word “oriminal” before 
the word “case.” 


As remarked by Taylor, J., [Lolit Mohan Hotira v. 
Barja Kanta Acharjes (9)), “Looking at tho history of 
the present Oode of Orimimal Procedure it ja olear 
that in 1874 by Aot XT of that year a distinction was 
made by tha Legislature between ‘cases’ and 
‘f oriminal ceases.’ In certain 





“Having regard to this fact and to the forther fact 
that the distinction has been continued and extended 
(see sections 178, 192, 528, 556, where tho wording 
in ‘case,’-and sections 526, 527, “where the 
is ‘criminal case’), I am of opinion thatthe bwo 
phrases are not in the Code of Criminal Procedure 
coextensive, and that the phrases are not used 
indiscriminately or interchangeably. And farther 
it appoars to ms that the phras ‘criminal case’ is 

(8) 42 P. R. 1905 Or; 131 P. L. R. 1906, 2 Or. L. J. 
637. 


(4) 10 Ind. Oa: 178, 6 P. B. 1911 Or; 12 Or, L. J’ 
282; 89 P. W. R 1911; Or. 188 P. L. B. 1911. 

5) 26 H. 188; 12 M. L J: 801; 2 Welr 678. 

8) 2 0. L. J. 61% 3 Or. L. J. 83. 


7) 15 Ind. Cas. 84, 34 A. 583; 13 Or. L J. 452; 10 
A. L. J. 27. ` 
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Magistratep before whom- the procedings 


were pending at the time of the order, was 


subsequently transferred to another district, 


and asa result the application for tranfer. 
fated upon the merits. We have, however,. 


carefully read und considered the order of 
reference in that case, and after hearing 
Mr. Dhanpat Rai, who contended that this 
Court bas jurisdiction to transfer proceedings 
under section 110 of the Code, we are of 
opinion that this power does not exist. It 
is unnecessary for us to travel over the ground 
covered by the order of reference to which 
we have referred, and” we need sap no more 


than that.we agree, for the reasons set forth- 


therein. and in the Judgment of the High 
Oourt of Bombay in, In re Pandurang 
Govind Pujavt (1) and ef: Taylor J., in 
Lolit Mohan Moitra v. Surya Kanta Acharjee 
(2), that section 526 of the Oode does not 
ema %wera High Oourt to pass an order 


1) 25 B. 179, 2 Bom. L. R. 768. 
o 23 0. 700; 5 0. W. N. 748. 





intended to be used in a limited sense and not to 
apply to every oase cognizable by a Orimibal Oonrt. 
For this.reason and also in consideration af the 
provisions of section 435 (8) of ths Uode of Oriminal 
Prosedure { would doubt the existence of a power 
under section 6.6 af the Uode of Uriminal Proceduro 
to transfer cagos which do not relate to matters 
which may strictly be described as ‘ 

as relating to a arime or offence under the law." 

In my opinion, no case oan be rightly desaribed 
as criminal case unless ths .pervon agains} whom 
proceedings are taken is socused of an citence. It 18 
true that in section 433 (7) af the Uode a person 
-against whom proceedings are takon for the main- 
tenanoe of his wife or child, is referred to as an 
“socused- person,” and shat an applioation for 
maiutensnce is not a complains of an o:tence [Ailde- 


Benua Jan (11)]), But thougn desaribed as. “an 
accused person,” the person who is respondent in 
proceedings under section 488 is clearty not an 
accused parson in the ordinary scosptaiion ot the term, 
The very same sub-section provides that hs “may 
tender bimself as a witnoes and in sush case shail 
be examined as such”, the ordinary rule, of course, 
“being that no accused parson can b3 examined asa 
“witness. Bit whochar or not a prooeling undar 
section 438, which bg aerate 
Court, is in lts very nature ofvil proosading, 
yet bs heid ta bə “s orminn! case” yimaly and 
,#olely because tho parson agninss whom it is broughb 


10) 18 P. B. 1885 Cr, > 
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under that section transferring proceedings 
under section 110. Such proceedings do not 
amount to an inquiry into, or trial of, any 
“offence” [Queen-Hmpress v. Lakhpat (38), 
Natha Singh v. Pala Singh (4)], the 
person from whom security is demanded is 
not (“an accused person” [Narain Das y? 
Musammat, Durga Deri e 8)], and in no 
sengo can “the case” against guch person be 
reasonably described as “a criminal case.” 
In a very brief judgment the learned Judges 
of the Madras High Court, in In re 
Arumuga Tegundan (6), remarked that if pro- 
ceedings under section 145 of the Oode were 
nota criminal case, it was difficult to con- 
osive what they amounted to. The difficulty 
does not strike us as insuperable, as such 
proceedings ` may well be “a case” and yet not 
‘a criminal caso,” As pointed out by Taylor, 
J.,in the Calcutta case above cited the 


A 15 A. 36%: A. W. N. (1888) 115. 
4) 4 P. B. 1896 Cr. 
(5) 10 Ind. Oas. 178; 6 P. B. 1911 Or. 12 Or. L J, 
282, 30 P. W. R. 1911 Or., 153 P. L. R. 1911. 
(6) 26 M. 188; 12 M. L. J. 801, 2 Weir 078. 


la, 





{s referred toin sub-sectiona(7) and (9) as “an accused 
person,” I am of opinion that a . under 
pection 110 is nota “criminal case” inasmuch as w 
criminal case is not the same as s case cognizable by - 
a Oriminal Court, and that in every otiminal case 
there must be a charged with the commission 
of an offence, whereas the person against whom such 
proceedings are taken is nob an accused person in 
thas sense. 

I would, therefore, hold, as at present advised, 
that this Oourt has no power under section 
525 of the Oode to entertain the present petition 
and I have not been referred to any other provi- 
sion of law which would give me. jurisdiction to 
direct the transfer prayed for. I would only add 
in conclusion that in Baggw Mal v. Bates (18) 
(decided by « Single Bench) the present 
question was not raised and the judgment 
upon the Fra eon that sonon 530 is appHoable 
to. proceedings under section 4 YO t 
at Isuo before me. -The Seeon involved le: poa 
ever, one of importance and difficulty, and I acoord. 
ingly rafer it to a Division Bench, Upon the merits, 
ifit be held that this Court has jurisdiction, I am 
satisfied that a transfer should be directed, as the 


strong language against th petiti d the -other 
g oners and the - 
persons who have been summoned to show cause why 


eda Dane ara Bo a aaa Som, them An 


early date should be fixed, 
(12) 17 Ind. Can 54 1P. B. 1913 Ors: Ban L Je 
746; 254 P. Le R. 191% 42 P. W. B. 1012 Or, ee 
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Legislature in 1874 deliberately made 8 
distinction between “cases” and “oriminal 
cases,” and a Court of Justice is not entitled 
to ignore the distinction so made and treat 
it as of no material importance, especially 
88 the distinction is still observed in various 
“sections of the present Code, (af, 6. gu, 
sections 526 and 527 with section 528). We, 
therefore, hold that this Court is not em- 
powered under section 526 to direct the 
transfer of proceedings under section 110. 
In so holding we do not, of course, imply 
that it is not open to this Court to take 
action under section 439 of ths Code and to 
revise orders passed by Magistrates in cases 
where persons are called upon to furnish 
security for good behaviour. Section 439 
expressly empowers a High Court in the 
case of any procesding which comes before 
it to exercise (inter alia) any of the powers 
oonferred on a Oourt of Appeal by section 
423, and clause (c) of the latter aection 
provides that a Court of Appeal may, “in 
an appeal from any other order, alter or 
reverse auch order.” 
439, the meaning of its provisions is that 
in any case, where the High Court inter- 
fores on the revision side, it has the same 
powers in dealing with ordera as would 
be possessed by an Appellate Court if such 
orders were open to appeal. This qnestion 
is not now before us and we refer to it 
merely incidentally in order to preclude the 
inference that in holding, that proceedings 
under section 110 are not “a criminal case” 
for the purposes of section 526, we must be 
taken to decide that the High Oourt has no 
jurisdiction to revise orders passed under 
section 118. 

Mr. Dhanpat Rais final argument was 
that in any event the Chief Court has juris- 
diction to transfer proceedings under section 
110 of the Code, in virtue of the general 
powers of superintendence and supervision 
conferred upon it by section 88 of the 
Panjab Courts Act. As regards this argu- 
ment it is unnecessary for us to say more than 
that the general power thereby conferred 
upon the Chief Court relates to the adminis- 
trative control which it exerises over 
subordinate Courts and cannot be inter- 
preted as enlarging the powers which are 
specifically granted to it, for a particular pur- 
poss, ‘by the provisions of section 526 of the 
Oode of Criminal Procedure. 
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Our answer, therefore, to the réference is 
that the Ohief Court has no jurisdiction to 
transfer proceedings” under section 110 of the 
Oriminal Procedure Code from the Court of 
one Magistrate to -the Court of another 
Magistrate. 

The record will now „be returned to the 
Single Bench for disposal of the application. 

Mr. D. N. Mehra, for the Petitioner. ` 

The Government Advocate, for the Respond- 
ent, 

ORDER. 

RaATtTIGAN, J.—(January 16th, 1914. )—The 
Division Bench has decided that this Court 
has no jurisdiction to entertain the present 
application for transfer. It is accordingly 
rejected. 

. Application rejected. 


MADRAS HIGH COURT. 
OURIMINAL APPRAL No. 491 ov 1913. 
December 28, 1913. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

0. KARBUNAKARA MENON—Aoousap 
APPELLANT 


DETsUs 
Dr. T. M. NAIR—OOMPLAINANT— 
PETITIONER. 

Defamation— Newspaper article ambtguows—Inter~ 
pretation. 

Where a nowapeper article is ambiguous and cap- 
able of an interpretation making it both defamatory 
and innocent, it should be interpreted in favour af 
the accused and the more sinister interpretation 
should not be put on it, 


Appeal against the order of the Oourt 
of the Third Presidency Magistrate, George 


Town, Madras, in Case No, 9296 of the 
Calendar for 1913. 
FAOTS.—The accused, Mr, Karunakara 


Menon, “is the Editor of the “Indian Patriot”, 
8 daily newspaper in circulation in Madras. 
The complainant, Dr. T, M. Nair, isa medical 
practitioner in Madras and is a Municipal 
Commissioner for the City of Madras, re- 
presenting the Tondiarpet Division. In tha 
course of a private conversation between 
Dr. Nair and another Municipal Oommis- 
sioner, Dr. Nair, when told of the grifvancee 
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of his Diviston, replied to him; “ Hang [them 


on the nearest tree.” It was doubtful 
whether this referred the Municipal 
Commissioners asa body or to the residents 
of the Tondiarpet Division. This was 
repeated by one of the - Municipal Oom- 
missioners at the meaging of the Oouncilors, 
and upon it an article - appeared in the 
“Indian Patriot,” commenting upon the con- 
duct of Dr. Nair. Then Dr. Nair charged 
the Editor, Mr. Karnnakara Menon, with 
defamation before the Third Presidency Magis- 
trate. The accused was tried, convicted and 
sentenced to pay a fine of Rs. 800. He 
appealed to the High Court. 

Mr. R. Shadagopachoriar, for the Appellant. 

Mr. J. I. Rosario, for the Complainant. 

The Public Prosecutor, forthe Government. 

JUDGMENT.—The point of the defama- 
tion complained of lies in the imputation 
that Dr. Nair was indifferent, not to the 
opinion of his opponents, but to the suffer- 
ings of the inhabitants of Tondiarpet. The 
question is whether the article complained 
conveys this imputation. The wording is 
somewhat ambiguous, but onthe whole we 
do not think the more sinister interpretation 
should be put upon it. We do not think 
it desirable that private conversation of 
this kind should be reported in an account 
of the proceedings of public bodies, but we 
are not satisfied that the criminal offence of 
defamation has been committed and we set 
` aside the conviction and sentence. The fine, 
if paid, will be refunded. 

Oonriotion set arida. 


OUDH JUDICIAL COMMISSIONER’S 
l OOURT. 

URIMINAL Appricatios No. 176 or 1918. 
November 20, 1918. 
Present:—Mr, Lindsay, J. O. 
LALLA—Acovswp—APPLICART 
OCTSUE 
EMPHROR—OompPLAINANE. 

Revision, High Court's powe: in—Ojfence, compound- 
ing of—Penal Code (Act XLV of 1880), s 823—Jdom- 


plainzat and accused, wilhingases to compromise by,” 


effect of—Suficisal reason, what doss not constitute. 
A High Oourt in revision may grant permission bo 
compound an offence and allow a case to be compro- 
ised. 5 


Whare # a caso under section 886, Indian Penal 
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Code, thb complainant and the accused were willing 
to compromise, it was no sufficient reason to refuse 
composition on the and that a i 
master of tha ooma lanan 
injury from tho acoused, had refused or was not 
willing to agree to the composition. à 

Appeal against the order-of the Sessions , 
dated 25th October 


1918, moditying that of the Deputy Magistrate, 


+ Lucknow, dated 18th October 1918. 


Mr. S. N. Sinha, for the Applicant. 

The Government Ploader, for the Orown. 

JUDGMENT: This isan application for 
revision of an order passed by the Sessions 
Judge of Lucknow on appeal. The applicant 
ig one Lalla who. was convicted. in the 
Court of a Magistrate on a charge under 
section 825 of the Indian Penal Code and sen- 
tenced to six months’ rigorous imprisonment. 
It appears that in a dispute between 
two brothers about the right to collect 
rent the accused assaulted one man on the 
other side, named Bhabnti Singh, and broke 
his tooth. When the case came.up in 
appeal before the learned Sessions Judge 
Bhabuti Singh presented an application in 
conjunction with the accused. This appli- 
cation was one asking the Oourt for 
permission “to compound the offence under 
the provisions of section 845, sub-section 
(2), of the Oriminal Procedure Code. The’ 
learned Judge rejected the spplication on 
the ground that he did not feel di 
tò allow any compromise unless Jaideo agreed. 
Jaideo was the master of Bhabuti Singh 
and there is nothing to show that Jaideo 
received any injury in the course of this 
row from the  acoused Lalla. After 
rejecting the petition the Judge proceeded to 
dispose of the case. He rednoed the sentence 
on Lalis to one of one month’s rigorcus 
imprisonment. The only contention ,' in 
revision before me js that the learned 
Judge ought to have exercised his discretion 
by granting permission-for the compounding 
of the case. Certainly the Judge thought - 
that there were other grounds on which 
the offence might be compounded. It was 
no sufficient reason ti refuse composition on 
the ground that the other party Jaideo, 
who had received no injury from the accused, 
had refused or was not willing to agree to the 
composition. According tothe ruling report- 
eod as Ram Piyari v. Emperor (1) a High 


(1) 5 Ind. Oax 606 83 A, 153; 11 Or, Li J. 303 7 
A. L J. 106. R | 
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Court in revision may allow a case to be com- 
pounded. There is an expression of opinion 
to the contrary by a single Judge of the 
Allahabad High Court in the case reported 
as Nagi Ahmad v. Emperor (2). I think the 
opinion of the Bench as reported in the 


former case may be accepted and having . 


regard to the circumstances of this case, 
I think, I may allow the ‘application for 
composition of the offence in the circumstances, 
The affair seems to be rather a petty 
matter and if the party injured agreed to 
withdraw the case, I think such a course 
might very well have been. allowed by 
the learned Judge. I accept the application, 
set asides the conviction and sentence and 
Gisgharg? the accused from his bail. 


Application accepted. 
(2) 18 Ind, Oas. 270; 11 A L. J. 18; 14 Cr, L., J. 46, 





MADRAS HIGH COURT. 
Oxntwinat Appaat No, 9 or 1914. 
February 27, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and , 
Mr. Justice Spencer. 
Inre AUTHOOR VALAPPIL SYED 
AHMAD MUSALIYAR—Pratonazr— 


APPELLANT 
_ Penal Code (Act XLF of 1880), s eben 489, 471— 
Forgery—Abetior—COonriction of abettor for wing 
forged as genuine, legality of. 

An abettor of the forgery of & document cannot be 
convicted of the offence of using it as genuine, 

Queon-Empress - v. Umrao Lal, 28 A. 84, Hokand 
Lal v. Emperor, 26 P. B. 1901 Or., followed. 

Appeal against the onder of the Court of 
Session of the South Malabar Division, 
in Case No. 62 of the Oalendar for 1918. 

Dr. 5. Steam'nadian, for the Appellant. 

Mr. T. C. Adam, for the Government. 

JUDGMENT.—Following , Queen-Hmpress 
v. Umrao Lal (1) [see also Mokand Lal v. 
Emperor (2) and Mayne’s Criminal Law, 
paragraph 608], we set aside the con- 
viction and sentence under section 471 of the 
Indian Penal Code, asthe prisoner was the 
person who abetted the forgery of the docu- 
ment sought to be used by him ng genuine. 
On the facts we uphold the conviction under 
sections 467 and 109 of the Indian Penal Code. 
We reduce the sentence under the circum- 
stances toone of eighteen months* rigorous 
imprisonment, 

Bentonce reduced, 
| 33 A. 84: ae cs Sy). 2s nay. ayes x 5 sS 
6 38 P. B. 1901 Or. evia e 
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MADRAS HIGH COURT. 
Orinar Misostfagnous Parros No. 122 
or 1914. 

April 29, 1914. . 7 
Present:—Mr. Justice Miller. 
CHAPALAMADUGU,PEDDA BALLIAH 
AND ANOrHER—ACOUaRD—PasTITIONERS 


versus 
MUTHIYALU VENKATASAMI— 
OoupLaAInant—RgSPoyDeNt. 

Stay of oriminal trial —Thirgs aanosr to Civil suis 
—Procesdings miy be stays] for tims. 

Where the charga in a criminal case is a defence 
to» civil mit, criminal prossadinga should be stayed 
only if there is a likalfhood of the civil procesdings 
ending soon. 
~ Petition praying that in the circumstances 
stated in tho agfilavit filed therewith x phe 
High Oourt will bə pleased to issue an 
order directing stay of farther proceedings 
in Preliminary Oase No. 1 of 1914 on the file 
of the Stationary Second Olass Magistrate of 
Narasaraopet pending the disposal of Original 
Sait No. 1295 of 1918 on the file of the 
Court of the District Mansif of Narasaraopet. 

Mr. A. Viswanatha Aiyrr, for the Appellants. 

Mr. T. Rama Ohandra Row, for the 


' Respondent. 


ORDHR.—I think it is admissible to stay 
tho criminal proceedings. Tho charge comes 
up by way of defence to the sait, apd- it 
seems on the whole batter that the, two 
proceedings should not go on at the same 
tims. But the possibility that the civil 
litigation may be unduly protracted is not 
to bg disregarded, and it would bo wrong 
to stay proceadings,by an ordar made now 
for all, the tims that may be necessary to 
obtain a final decision in the civil suit. It 
ig said that the suit is proceeding under 
Order XXXVII of the Civil Procedure Code 
in tho District Munsif’s Court and ifso, 
it should not take a very long time in that 
Court. I will stay proceedings until disposal 
of the suit by the District Munsif or for 
six months from this date, whichever is 
earlier, after which if no further order is 
passed the caso in the Magistrate’s Oourt 
may proceed. i 
Petition allowed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. e 
Crvin AppraL No. 9 or 1912. 
. December 6, 1913. 
Presoné:—Mr. Hayward, J.C. 
Byed EDA AE la ca 


MUKHDUM AMIN MAI MAHOMED AND OTHERS 
— RESPONDENTS. 
_ Limitation Act (IX of 1908), s 5—Swiicient cause 
——Delay ın obtaining copies and tm presenting a 
Negligence of Pleadsr's clerk-—-Not sufficient reason. 
Neither the delay caused by negligence in applying 
for delivery of es at the place where the Oourt’s 
records are nor the delay caused by negligence of the 
Pleader’s clerk in filing the appeal is “sufficient cause” 
within the meaning of section 6 of the Indian Limi- 


tation Act. 

Delay in Aling an ap ought snot to be excused 
unless there are ciroumstances, e. g, mis- 
leading by tho other side, a mistake in tho office of 
the Court iteelf, or some sudden accident, which could 
not be foreseen. 

Gopal Chandra Lahiri v. Solomon, 13 O. 62 and 
Emperor v. Bhia Adar, 9 Bom. L. R. 868; 6 Cr. L. J. 
221, referred to. 


Mr. Wadhumal Oodharam, for the Appellant. 
. Mr. Isarsing Hazarising, for the Re- 
spondents, 

Appeal against the order of the Sub-Jnudge, 
Kotri. 

JUDGMENT.—This is a civil appeal from 


the decision of the Subordinate Oourt, 
Tatte. 
It has been urged, as a preliminary 


objection, that the appeal is time-barred. 
The judgment was delivered on the 29th July 
1912; copy was applied for and fees paid on 
the 80th July 1912. Oopy was ready for 
delivery on the 12th of August 1912, but 
was-not taken delivery of till the 19th 


of August 1912. The appeal was not 
filed until the 18th of September 1912, 
that is to say, allowing the 14 days 


requisite for preparing the copy, the appeal 
waa not filed until 37 days after judgment. 
It is, therefore, on the face of it, seven 
days time-barred. 

It has, however, been conteaded on the 
other side that the appeal is not really 
time-barred inasmuch as the appellant's 
son, Jan Mahomed, went for the copy on 
the 12th of August but did not succeed 
in getting it till the 19th of August. The 
affidavits, however, on this point do not 
disclose any good reason why the appellant 
should have waited for the copy from the 
12th to the 19th of August, It was his 
business to get the copy . as soon as. it 
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was ready. [t was not his business to 
wait till the 19th of August, even if—as 
now alleged—the record was with the 
Court in Karachi. The appellant must 
have known that the Conrt was in 
Karachi and it would have been easy for him 


‘to come down to Karachi, specially as he had 


to. instruct his Pleaders in Karachi.. There 
is, moreover, good reason to doubt the truth 
of the affidavits. They ware not filed at once, 
but only as supplementary to the prior 
claim raised for extension of time under 
section 5 of the Limitation Act. 

It has, further, been contended that ex- 
tension of time onght to be given under 
section 5 of the Limitation Act. The reasons 
put forward in support of this demand are 
that the memorandum of appeal was drafted 
by the appellant’s Pleaders on the 7th of 
September, but was not filed by the Pleader’s 
clerk throngh oversight until inquiries 
were made by tho appellant himself. on the 
18th of September. Now the appellant 
might have very well avoided this delay by 
making - diligent inquiries in the office of 
his Pleaders. It cannot in any case be ad- 
mitted that negligence of this sort 
of a Pleadera’s clerk ig “sufficient cause” 
within the meaning of section 5 of the Limi- 
tation Act. It was held that even error 
of Oounsel was no exouse in thecase of 
Gopal Ohandra v. Solomon (1), and the general 
law governing these cases has thus been 
stated: “Delay in filing an appeal ought 
not to be excused unless thero are special 
circumstances, vis, as misleading by ‘the 
other side, a mistake in the office of 
the Court itself, or some sudden accident, 
which conld not be foreseen,” as quoted by 
Chandavarkar, J., in the case of Emperor. v. 
Shiva Adar (2). 

The appeal must, therefore, be dismissed as 
time-barred with costs. 

Appeal dismissed. 

(a) 13 0. 62.~ 


2) 9 Bom. L. R. 898; 6 Or. L. J. 221. 


gzs 3 
_ DAU DIAL V. MURA LAL, 


S ALLAHABAD HIGH COURT. 
opo ‘First Appear No. 43 or 1914. 
Patel Hug June 17; 1914.—" B 
Ca Present:—Sir Henry Richards, Kr., 
~ Ohief Justice, and Mr. Justice Tadball. 
DAU aa > aaa 


MUNNA LAL AND ‘ormwaa—=Davespast9— 


Raespospanrs. 
“Oü Procedure Code (Act F of 1908), s. 20—Cause 


of action—Place achore it ariess—Decres obtained in ' 


Caleuwtta —Suit to set aside that doorse on ground of fraud 
inatitutad in Hainpuri—Jurisdiction, , 

‘A decree was obtained against tho plaintiff lu 
Oaloutta, The plaintiff instituted a suit in Mainpuri 
$o have the decree set asida on the ground of fraud 
and also to have an injunction issued to rostrain 
the defendant from taking ont erecution of the deo- 
ree and #0 release the property which he had attach. 
ed: 


Held, that the Oourt at uri had no jurisdic 
tion to entertain the sult as no oahse of action had 
arisen ab MainporL 

« Banke Behari Lal v. Pokhs Rim, 25 A. 48 at p. 53; 
A W.N. (1992) 170. distinguished 
. Umrao Singh-v. Hardeo, $ A. 418; A. W. N. (1807) 
112; 4 A. L. J. 892, referred 4 


First appeal from ‘ih. order of tho 
Subordinate Judge of Ahinguri, dated 18th 
February 1914. 


~FACTS.—Thia is a suit to set asida a’ 


decree of the Calcutta High Oourt on the 

ground of fraud. The suit in which 

the decree was passed was brought by 

Mewa Lal, defendant No. 1, against Jwala 

Prasad, father of the plaintiff, and two 

others in 1903. The suit was decreed on 

January 1908. The decree was transferred 

- $o tho Sub-Jadge’s Court, Mainpuri, and 
execttion was taken out and attachment 
made of certain property. Plaintiff brought 
tho present suit alleging that there was no 
{rua service of summons on his father and 
that. the decree was obtained by fraud and 
collusion. He prayed that the deorée be 
declared a nullity, be sot aside and injunc- 
tion be issued to the deoree-holder not to 
exeoute the decree. An objection: aa to 
jurisdiction was taken to which the learned 
Subordinate Judge acceded and returned tho 
_Plaint for presentation to the proper Court. 

The plaintif? sappealed to the High 
Court. 

_ Pandit Baldeo Ram Dave (with him Mr. 
Sarat Ohandra), for the _Appellants.—Sec- 
tion 20 of the Code of Civil Procedure of 
1908 shows that this suit could be instituted 


in the Mainpuri Court, A. part of - the. 
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cause of -action -did- certainly - arise’ - in 


Mainpuri when the property was attached 
within the jurisdiction of that: Court. If 
the party had kept the deareé and haf not 
put it into. execution, it world hot have 
affected the- —plaintiffs-appellants - at all, 
When the decree was put into execution 
and property was attached, a cause of action 
arose for the institution of -this suit. He 
referred to Nistarini Dasi v. Nundo Lal 
Bose (1) wad to Maike alan Lal v. Pokhe 
Ram (2)., f 

[RIGHARDS, O: J.—That is a‘case in’ which ` 
the plaintiff was no party to the suit. ] 

. The-Allahabad case, however, discusses the 
Oaleutta case and adopts it and the Calcutta 
tase waa one ine which -tho plaintiff - was a 
party to the previous suit. ` 

| [Rronarns, C. J.—The attachment ander a 
decree which is existing and is valid, does 
not give rise to any cauze of action as the 


‘ attachmént itsdlf ia perfectly valid and in 


order. ] , : 

The attachment perpetuates the fraud 
already . committed and thus gives, rise to 
a cause of action. In order to teat which 
Court has jurisdiction, suppose thb pto- 
perty had been sold after attachment and 


the property had been purchased. by tha 


decres-holder, the suit for possession. would 
have: to be bronght where the property is 
situate and not where the decree was passed. 
This view is supported both by the Calcutta 
and the Allahabad High Conrts. 

[Topsatt, J.—This question does not 
arise ‘here. No salo has taken place in this 
case. ] ` 

Mr. Mangal Prasad Bhargava referred to 
Umrao Singh v. Hardas (3) as distinguish- 
ing the above cases. 

This isa ease in which the only relief 
asked for was the setting aside of the decree. 
In the present cass injunction is also pened. 
for. 

[Riomarps, C..J.—Canse of action means 
such facts as are necessary to be stated in, 
order to enable the plaintif to get the 
relief he wants. In this case, if your client 
proves that the decree was obtained by 
fraud, the decree would be set aside, th- 
cause of action being complete there withe 
out anything moro being necessary to be 
done. 

KEH 891; 8 0. W. N. 670. e 

2) 25°A 43 at p. 53; A W. N, (1902) 179, 

+ EER AS A W. Nu (1007) 18p4 A Lo J; PL 


P 
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Yes,- causo of açtion was.’ BO defined in 
Toad v. Brown (4). It was discussed in 
Banke Bihari Lal v. Pokhe Ram (1) and was 
adopted in the cage, ` ` 

In the old Civil Procodure Code, section 17 
only mentioned a cause of action, and thé 
new analogous sectiof 20 includes part ofa 
cause of action. i 

In Umrao Singh v. Harde (8) it was 
held that suit to set aside a sale cannot 
be instituted where no other relief is 
prayed for, except in the Oourt whoro 
the decree was passed. 

Mr. Mangal Prasad Bhargava (with him 
Babu K. R. Mukerji for’ Mr. 5. O. Banerji), 
for the Respondents was not called upon: 

JUDGME 

Ricuagns, O. J.—This appeal arises ont of 
a spit in whioh the plaintiff ‘claimed that 
it might -be declared that a decree obtained 
by the defendant No. 1 in the Oalcntta 
High Court was fraudulent and false and 
that it might be st aside as against the 
plaintiff and his father and an injunction 
might be issued to restrain the said defendant 
from taking out execution’ of the decree and 
directing him to release attached property 
from attachment. 

The Court below held that the catso 
of action did not arise in Mainpuri and ac- 
cordingly returned the plaint for presenta- 
tion in the proper Court. The plaintiff comes 
here complaining of this order. 

The foundation of the plaintiff's case is 
tho granting of a decree in Calcutta which 
is said to have been obtained by frand. 
It appears that the decree was obtained in 
ihe year 1903 in the Court of first instance 
ond was confirmed by the Appellate Court 
in the year 1908. The present suit was not 
instituted until the year 1911. It is stated 
that the allegation of the plaintiff is that 
his father, who was named as due of several 

. defendanta, was nevar served een tho 
litigation in Calcutta. 

Speaking generally it seems to me that 
where a decree has been improperly obtained, 
the proper and most convenient course is for 
the party aggrieved to go to the Conrt that 
granted the decree and get it set aside by 
that Court. Ido not wish to be taken when 
making this remark as expressing an opinion 
that “a: suit to set aside a decree will not 


(4) 22°Q. B. D. 128; 53 L. J. Q. B. 12; 001, T. 230 
sW. R 8L O TA 
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e. Steps to set asida a decreéd, whatever 
the procedure, should be taken the moment 
a party hos notice that the decree has been 
made. The question , which we “have to 
decide, however, in the present appeal is the 
application of rection 20 of the Code of Civil 


‘Procedure to the fasts of the present case. 


Section 20 provides for th8 Coari in which 
the suit must bo institatel. It is as 


. follows:— 


Subject to tho limitations aforesaid, every 
guit shall ba institutel in a Oonrt within 
the local limits of waose jurisdiction 


(2) the dsfendant or each of the defend- 
ants, when there are more than one, at the 
time of the commencement of the suit actually 


‘and voluntarily resides, or carries on busi- 


ness or personally works for gain; 


:(b) any of ths defeniants, where thero 
are more than one, at the time of the com- 
mencement of the suit, actually and volun- 
tarily resides, or carries on business, or per- 
sonally works for.gain, provided that in 
such. caso either the leave of the Court is 
given, or the defendants who do not reside, 
or carry on business, or personally work for 


-gpin, as oforesaid sedaienes. “in such ine. 


stitution; or 

(o) the cause of action wholly or in part 
arises.” 

The defendant does not reside or carry 
on business in Mainpuri. Accordingly the. 
present suit cannot be instituted in Main- 
puri unlesa the cause of action wholly or in 

arose there. 

The expression “ cause of action” is pas 
haps a little dificult to define. In Read v. 
Brown (4) the expression was defined in 
the following words: 

“A plaintiff's cause of action consists of 
every fact which ib wonld be neceasary for 
the plaintiff to prove, if traversed, in order to 
support his right to tho judgment ok the 
Court. 32 

Now the fraud diid in the answer caso 
is that & decree wos made against him on 
the false allogation that he had been served 
when in truth and in fact he had never 
been served. This is the fact which it 
would be necessary for the plaintiff to prove. 
If he suceseded in proving it the decred 
would be set ngida and if the decreo 
were set aside, he would, get all the relief 


` to which he is entitled. It. soomes to me 
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that all the plaintiff complains of happened 
in Culeutta and that. therefore, the cause of 
action arose in Oalcutta and no place else. 
The plaintiff relies on the case of Banke 
Behari Lal vy. Fokhe “Bam (2). There the 
` plaintiff brought a suit very like the pre- 
sent. Tho decree had been obtained in 


Osleutta, but cortain property had been at- | 


tached in execution of the decree in Oawn- 
pore. A Bench of this High Court decided 
‘that part of his causo of dotion wns tho at- 
tachment of the property and that that took 
place in Cawnpore and that consequently 
the suit could be maintained in Oawnpore. 
The -learned- Judges say, ab page 53: “In 
so far as tho said decree and the compromise 
on which ib was founded nre alleged to 
have infringed the plaintiffs right, the 
cause of action arose in Oalcutta, where the 
decree was made and the compromise was 
admittedly entered into. The ` mere fact, 
however, of the passing of the decree did 
not materially affect the plaintiff until it was 
put into execution and the amount awarded 
by the decree was nought to be realised 
from the estate of Balmakund of which 
the plaintiff claims to be the owner.” 


_i .may point out that in this 
cake the plaintiff was no party to the 
muit in Oslenttse. -His allegations were 
that certain persons brought a frandu- 
lent anit and then compromised with tho 
_offect that the property which he claimed 
to be hia was attached in Cawnpore. There 
is this important distinction between the 
facts of this case and the case before nus. 
During the course of the arguments the 
case of Umrao Singh v. Hardes (3) was also 
cited. In that case tho suit was brought 
to sot aside a decree of the Small Cause 
Court at Calontta on the allegation that it 
“had been obtained against the plaintiff by 
frand. This Oourt held that the suit could 
not be maintained at Agra, 


In my opinion the decision of the Court 
below was correct- and ought to be confirmed. 

“  Toppatt, II folly agree with every- 
thing that the learned Ohief Justice has 
said. I would like to add that an attempt 
was mado to distinguish tho case which ig 
now before us from tho case of Umrao Singh 
v. Hardeo (8). IE is pointed out that in the 
present case the plaintiff asked not only to 
have the decree seb aside on the ground of 
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fraud; but that he also asked that an 
Dt an might hp issued against the defend- 
ant restraining him from putting it into 
execution. I fail to see how the addijion 
of this relief in any way differontiates the 
two cases, No Court which granted the 
first relief, that is the netting aside of the 
decree, would also issue an injunction against 
the defendant restraining him from executing 
the decree which it had already set aside: 
In my opinion the addition of this unneces- 
sary relief does not slter the case at all. 
The Court below had no jurisdiction what- 
soever to entertain the suit and ita order i in 
perfectly correct. 

By tae Covet.—The order of the Court 
is that the appeal be dismissed with costs 
including in this? Court fees on the higher 


scalo. 
Appeal dismissed. 
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PUNJAB OHIWF COURT. 
Sproonp Orvin Appeat No. 1059 or 1911. 
June 1, 1914. 

Present:—-Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 
MUNSHI RAM axp orHwas —PLanerurrs— 
APPELLANTS 


i verse 

RULIA RAM AND orawes—Darexparrs—- 

RESPONDENTS. g 

Grasing right—Non-proprietor or ghair malik— 
Wajib-ul-ars—Shopkespere—Permissive grazing, hs- 
ther confers 1 ight, 

A clause in a Wajib-wl-ars, the heading of which 
referred only to proprietors and others who were in 
any way connocted with the settlement of the land 
revenus, laid down that the cattle of every owner and 
non-owner shall grase in the shamilat banjar without 
charge. Relying on this clause of the Wajib-ul-ars 
as well as on the fact that in the past they had boen 

thair cattle in the shamilat fros of cha, the 
shopkeepers of various castes, who were neitar pro- 
prietors nor tenants in the village, claimed grasing 
rights in the sham:lat Isnd: 

Hold, that as they were outside the pala of the 
village community properly so called ware not 

əs to the agreement which was embodied in the 
ajib-wlars and, ahaa had no right of -grasing 
in the shamilat lan: 

ia, farther, tha tho mero faot that the had beon 


itted by the propniotary bod eir cattle 
es te oe did so ys ho ae 
right they aaa 7 
;. The word “ghair malik” explained. . . 
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Second 8 appeal from tho decree of the 
Divisional Judge, Ludhiana, dated the 4th 
March 1911, reversing thgt of the Munsif, 


first Olass, Garhshanker, District Hoshiarpur, 
dated the 23nd February 1910, decreeing 
the claim. 


FAOTS are suffloigntly set out in Chevis, 
J.'s following. 


ORDER OF REFRRENCE. ° 


Oxnavis, J—(Cth February 1914).—The 
plaintiffs, 23 in number, reside in village 
Rar Mazra, but are neither proprietors nor 
tenants. They are of various castes, and 
geem mostly to be shopkeepers by profession. 
The defendants are the proprietary body. 
Plaintiffs sue for a declaration that 1190 
kanals of banjar shall be kept as graxing 
land and that plaintiffs shall be entitled to 
graze their cattle in it, as of old, free of 
all charge. The defendanta deny plaintiffs’ 
right to graze free of charge, and say that 
any soch grazing in the past has been 
permissive. The defendants plead that it is 
necessary to preserve the land in order to 
protect the village from the action of the 
hill streama. 


The Wajtb-ul-ars ban ry Kg which lays 
down that the cattle of every owner and 
non-owner (har ek malik wa ghasr malik ke 
mawahi) shall graze as of old in shamtlat 
banjar without charge. The first Court has 
decreed the claim in part, declaring that 
-plaintiffs have the right to graze their 
cattle. in such parts of the land in suit 
as may be allotted by the proprietors, which 
leaves it open to the proprietors to allot as 
little as they like, or failing such allot- 
ment, in Khasrah No. 404. 


The learned Divisional Judge in appeal 
has dismissed the suit, holding that tho 
‘plaintiffs’ have failed to establish any rights 
‘and that the entry in the Wajib-ul-ars 
only refers to proprietors, tenants and others 
‘who are in any way connected with the 
settlement of the land revenue. 


Now had the entry referred to tho 
baskindagan, I think it might perhaps have 
been-clearer that all residcuts 
were referred to. Whether the phrase 
‘ghatr malik msans to insluds every resident 
‘other than a- proprietor is the question. It 
may be that the phrasa was intended to 

refer onty to agricnliurista and kamins. Or 
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‘it may have been meant -to refer to all reai- 


dents other than the proprietors. One 
might say that the human raca was made 
up of men and women, but to Bay that 
there were nous but msn and women-in the 
world would be to oferlock ths children. 
T have been referred to Nagina v: Baggu 
(1). Hira v. Nathu (2) and Hanwaj v. 
Narain Ohand (3), but while the first two 
cases seem to refer to tenants alone, the 
third refers to tenants and other residents. 

- The case involves an important point, 
and I note that the Divisional Judge states 
that itis “one of the cases now becoming 
frequent in which the proprietors of 
shamilat land in villages at the foot of tho 
Sewaliks are seeking to reclaim that land 
and thereby protect their cultivated ares 
from the action of tha hill torrants.” If tho 
proprietors are to bo restrained by every 
small body of residents who possess a few 
head of milch cattle it will be a serions 
thing for the proprietors. On the other 
hand if the plaintiffs have a right to grazing 
ik must not be taken from them simply to 
suit the proprietors. , 

I direct that the caso bo 
Division Bench. 

Mr. Duni Ohand, for the Appellants. 

Rai Bahadur Pandit Sheo Narain; for the 
‘Respondents. 

JUDGMENT.—The facts of this case and 
the questions for decision are fully stated 
in the judgment of the Divisional Judge and 
in the referring order of the learned Judge in 
Chambers. Tho plaintiffs-appellanta ‘sned 
for a declaration that 1190 kanals of banjar 
shamilat shall be- kept as grazing land anl 
that they shall be entitled to graze their 
cattle in it, as in the past, freo of oharge. 
The  defendants-respondents denied the 
alleged grazing rights of the plaintiffa;, anl 
the principal question for decision in the 
appeal is whether under paragraph 4 (e) 
of the Wajtb-ul-arz of the village the plaint- 
iffs ara entitled to the grazing rights 
claimed by them in the shamilat land. The 
plaintiffs are neither ‘proprictora in the 
village nor tenants; they are of various 
castes and are mostly shopkeepers by pro- 
fession. The defendants ara mombers of the 
proprietary body. After hearing the appel- 

(1) 109 P. R. 1881. j 

-(2) 119 P. R. 1889. 


(8) 18 Ind. Oaa. 716; 86. P. B. 1911, 22 P. W, 
R. 1911. A 


laid bəfore a 


982 r 
Musammat BHAGWANI v. KHUBHI RAM. 


lants’ Counsel, we heave ne hesitation in 
agreeing with the Divisional Judge that the 
pliintiffs have failed to establish thoir right 
10 grase their cattle over the shamilat land 
in dispute without the permission -of tho 
proprietary body. Thea clause in the Wajib- 
, tears relied on by the plaintiffs is as fol- 
lowa: — 
| “Aur ramin, banjar shamslat men har ek 
malik w3 grair malik ke mawsshi badastur-t- 
Qadim bila kharcha mausul charte rahenge.”- 
The plaintifs claim that ‘they as non- 
proprietors (ghair maliki) are’ entitled by 
wirtne of the right reserved- to them undar 
“the above clause to graze their cattle on thé 
“banjar shamilat in accordance with tho 
ancient practice without payment of any dues 
to the proprietary body; and the question 
fop decision is whether the plaintiffs are 
ghair maliki within the meaning of the above 
clause and can, therefore, exercise the right 
of ‘grazing vested in the ghair malike under 
the olause in question. Now, this clause 
occura in the third column of the 


Wajib-wlars of which the heading is as 


follows: 
“Bayan malikan wa bastindagan jinka heist 
_ qism ka taalug bandodast malguszari ss hai.” . 
As pointed out by the Divisional Judge, the 
plaintiffs are in no way connected with the 
settlement of the land revenue, being owt- 
side the pale of the villaga community, pro- 
perl} so called, and the heading of clause 
(e) of paragraph 4 of the - Wajib-ul-ars 
_ Clearly shows that the plaintiffs were not 
parties to the agreement which was embodied 
‘in that clause. The plaintiffs have thus 
no rights of grasing whatever in the 
shomslat land, and if in the past they have 
been permitted by the proprietary body to 
graze their cattle in the shamélat free of 
charge, they cannot thereby be said to have 
acquired the right which they claim in 
the present suit. The appeal fails and is 
dismissed with costs, 
Appeal dismissed. 
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ALLAHABAD HIGH.COURT. 
Finst Civit Appaat No. 173 8r 1912. . 
June 16, 1914. wis 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
Musammat BHAGWANLI AND axqrisn— 
Dayexpayts—APPELLANTS | 


vs $ terus : 
KHUSHI RAM AXD ANOTHRR— PLAINTIFFS — 
RESPONDENTE. - 

Finds Law - Succession — Jata —Eschusion of daughter 
—Cusiom—Onus—Bengal, N-W. P. and Assam Orcit 
Coxrts Act (XII of 1887), 4. 87 (1). 

Whatever be the origin of Jata, they are and always 
have been held to be Hindus for all practical purposes 
and specially for the p of sootion BT (1) of the 
Civil Courts Act (XII of 1887) in force in the United 
Provinces. Hindu Law hes always “been applied to 
them, exoept where any special customs have been 
alleged and established. If a Jat alleges a custom 
governing his law of inheritance which does aoe ao 
cord with the rule of Hindu Law, the onus is 
him and he must satisfy the Court by clear ind 
cogent evidence that the custom exists. 

In the United Provihces of Agra and Oudh no 
custom of total or ial exclusion of daughters 
exista among Jats in general, : 

The origin of Jets traced, 

- First appeal from the decision of the 
Subordinate Judgo of, Meerut, dated 25th 


April 1912. 4 


Tho Hon'ble Dr. Taj Bakadur deat: (with 
him Messrs. S. Mushran ond J.-M, Banerji), 
for-the Appellants. . : 

The Hon’blo Mr. Moti Dal, (with him the 
Hon’ble Dr. Sunder Lal and Mr. J. Nehru), 
for the Respondents. 

JUDGMENT.—This is a defendants’ ap- 
peal arising out of a suit for possession of 
the estate of one Harbans, by caste Jat, who 
died about August 17th, 1907, leaving. him 


surviving his two daughters, Afusammat 


Bhagwani and Afwammat Risal Kunwar, 
the defendants-appellants, and three rever- 
sioners Khushi Ram, Nihal and Jhanku. . 

Harbans was the gon of Shadi Ram, who 
had two brothers, Nechal and Ganga Rem. 
The three reversioners were all grandsons of 
Nochal through his sons Heth Ram, Har 
Lal and Pat Ram. 


The first plaintiff ia Khushi Ram, plaint- 
iffs- Nos. 2—6 are the sons of Nihal and 


, plaintif No. 7 is the son of Jhanku. Nihal 


and Jhanku hayo died since the death of 
Harbans. Onthe death of Harbans his two 
daughters obtained possession of his estate 
and secured mutation of names by an order 
ated, Dih October 1907. 
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<" The parties are Jats résident in the Meatut 
‘District of tke Province of Agra. ‘The plaint- 
iffs pleaded (vide paragraph 2 of the plaint) 
that according toa oustoni (4 )of the family, (2) 
of the village, (8) prevailing in the neighbour- 
hoof and (4) among Jats in general, daughters 
and daughters’ sons have mo right of 
inheritance. ‘ 
w . $ 
The property in suit consists of semindari 


in the villages of Dungar and Arnaoli and., 


some house property in the latter village. 
Tho daughters applied for partition of their 
recorded shares in Arnaoli and the plaintiffs 
filed objections thereto and were referred 
by the Rovenns Court toa civil suit in the 
year 1910. Hence the suit out of which this - 
appeal has arisen. 


The plaintiffs stated that theirs was a 
family of Panjabi Jats whose ancestors had 
come from the village of Oharkhi Dadri 
in the Jhind State and among them the 
custom stated held good. : 


The defendants pleaded that no such cus- 
tom prevailel either in the family of Har- 
bans or in tha villagas in question or in 
the neighbourhood or among Jats resident 
in these Provinces; that no custom or practico 
prevailing in the Punjab in relation to in- 
heritance had ever been binding on the 
family; that the inheritanco was governed 
by the rale of Hindu Law in force in theso 
Provinces; that the custom alleged was con- 
trary to Hinda Law, the principles of justice 
and equity and was unreasonable and should 
not be upheld by the Courts. Thera was. 
but'ons issus in the case which was framed 
as follows by the lower Court. “ Whether 
there is a valid and binding custom in the 
community to which the parties balong ox- 
cluding- the daughters from inheritance.” 


fF It must bo carefully noted that the 
custom put forward is one under which 
daughters are completely excluded from 
iaheritance, so that even in the total absence 
of reversioners, they would have no right to 
succeed by inheritance. 

The Court below held on the evidence that 
“There is a valid and binding custom in the 
community (Jats) to which the parties belong 
(call them Deshi Jats or Punjabi Jats) or- 
cluding the danghters from inheritance.” 


| Jt gocordingly decreed’ the elaim. 
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“The defendants appeal. On their behalf 


jt is urged—that Jats being Hindna are prima 


facie in this Province governed by the rules 
of the Alitakehara which” prevail in these 
Provinces—that the custom alleged is unren- — 
sonable, - unnatural and unjust. and, 
moreover, is uncertain—that the plaint- 
iffe’. evidence is insufficient to establish the 
custom and har, moreover, been rebutted . by 
the evidence for the defence—that the burden 
lay heavily upon the plaintiffs to establish 
a custom in derogation of the rule of Hindu 
Law; that they had failed to show that tho: 
ancestor: of Harbans came from Charkhi 
Dadri in the Jhind State or thatany custom 
obtaining- in the Punjab was binding on 
the members of the family. 


Harbang admittedly “was a Jat of the 
Sangwan got, 


In the beginning it was urged on behalf 
of the appellants that as Jats are Hindus, 
the burden of proving a custom in derogation 
of the Hindn Law was very heavy upon the 
respondents and they must prove. it- by 
clear and cogent evidence and that in tésting 
the evidence produced 40 prove it, the Court 
should apply the strict rules laid down by 
the English Courts in the matter of “custom.” 


This led toa good deal of argument as to 
whether Jats were or were not Hindus, whe- 
ther they were aborigines of the country or 
were of Scythtan or Aryan origin. “It wis 
urged for the respondents that they were 
not of Hindu origin and there was no pre- 
sumption that the Hindu Law of inherit- 
ance as laid down in the Mttakshara applied 
to them, that they were governed by their 
own special customs and that he who alleged 
that any rule of Hindu: Law (generally go 
called) prevailed among Jats would have to 
prove that that rule had been adopted by 
the Jat community; that it is not nocessary 
for the plaintiffs to prove a custom in de- 
rogation of Hindu Law but that they have 
merely to prove the existence of a custom 
among Jat in the ordinary way and that 
the Court should not bè too strict and shonld 
not adapt the strict rules of practice af the 
English Oourts. : 


It seems to us fitile to follow up and dis- 
cass the various theoriés as to the origin 


of Jats- Very fow, if any, of tha, plaintifin’ - 
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witnesses attempt to say that the Jats are not 
Hindus. Some say that they are not bound by _ 
the Dharam Shastras but by their customs, 
” ~wwhereasthe defendants’ witnessesstatethatthey 
` are bound by the Dharam Shastras. Very many 
Jats have become Sikhs. There is a very 
large body of what” are called Musalman 
Jats. Jats are to be found in great numbers 
in Sind (where they are called Jats), in 
the Punjab, Rajputana and in the western 
districts of this Province, t.s., Agra, Muttra, 
Aligarh, Bulandshahr, Meerut, Saharanpur, 
Moxaffarnagar, Moradabad and Bijnor. They 
are also to be found in great numbers in the 
Native States in the North of India. | 


In his Memoirs on the “History, Folklore 
and Distribution of the Races of the North- 
Western Provinces of India” (now the Pro- 
vince of Agra) Sir Henry Hlliot speculates 
considerably as to the origin of thé Jats. At 
page -135 of Volume I he remarks: “That 
they can scarcely be called pure Hindus for 
they have many observances both domeatio. 
and religions not consonant with Hindu 
precepts; second marriages are common and 
they are still acoused by their neighbours 
of having a community of wives.” The 
Editor of these memoirs has appended a note 
which sums up the situation as follows:— 
“Much ingenuity has been wasted in 
- guesses as to the -origin of the Jat or Jats. 
The hypothesis which is gaining ground 
among sound philologists and which, moreover, 
“fasta on universal native tradition makes 
them either Rajputs- who have lost caste or 
the offspring of Rajputs and some lower 
caste.” ss 4 


Some Jats, we would note, aver that they 
are descended from a Rajput Prince and a 
Jat woman .and somo that they sprang 
from a hair of the deity Mahadeo. : 


But whatever their origin Jats are and 
always havé been held to be Hindus (as the 
lower Oourt has expressed it) for alt 
practical purposes and especially for the 
purposes of section 37 (1) of the Oivil 
Oourts Act (XII of 1837) in force in these 
Provinces, Hindu Law has always been 
applied to them except where any special 
customs have been alleged, and established. ` 


It is equally clear that the Jat is a Shudra. 
He is ùeither' Brahmin, Ohatiri nor. Vaish.. I 
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he alleges a custom governing his law: of 
inheritance which does not aogprd with the 
rule of Hindu Law, the onus is upon him aud 
he must satisfy ethe Court by clear and 
cogent evidence that the custom exists. 

In the present case the plaintiffise put 
forward a custom which is not in accord 
with the ordinary rule of Hindu Law. They 
plead that the daughter, whois a natural 
heir, is totally excluded from inheritance. 
This rule of exclusion appears to us to be 
harsh and unnatural. It is trae that the 
rights of a female in Hindu Law are much 
inferior to those of a male in the matter 
of inheritance, still they sre not lightly 
to be further reduced or totally extinguished 


except on the strength of good and 
cogent evidence. It is true that this 
custom of excluding the daughters 


from inheritancé has been established and 
upheld by the Courts in certain cases 
among Rajputs in the sister Provinces of 
Oudh, so thet the rule is not unknown in 
the country, but this does not make it any 
the leas imperative for the plaintiffs to 
establish the rule in the present -case 
beyond all reasonable doubt and by olear 
and convincing evidence. They have put 
forward the custom as existing and being 
binding - 

(1) in their family; 

(2) in the villages in question; | - 

(3) in the neighbourhood; . 

(4) among Jats. in general, Vide 
2 of their plaint. 

In regard to the existence of a family’ 


paragraph 


‘custom, we may note here that there is 


no evidence of any such custom prevailing 
specially in their family as distinguished from 
the other families which constitute the 
Jat community. If the plaintiffs’ case had 
rested there it would have to fail. Nor is 
there any evidence of any volume or weight 
to show that there is any such special 
custom prevailing in the villages of Arnaoli 
and Dungar, as distinguished from other. 
villages inhabited by Jats. 

The plaintiffs have devoted their efforts 
to . producing evidence to show that the 
custom prevails among Jate in general and 
specially in the Sangwan got to which they 
belong. They have also adduced evidence ta 
prove that it prevailsand is binding among Jats’: 
in the Meernt District and specially in those’ 
villages where Jats’of their got reside. In 
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the pleadings, however, there is no mention 
of the custem being one specially binding 
on Jats of the Sangwan got, unless indeed 
the word family was wsed as a synonym 
for got, which it is not either in ordinary 
or togal parlance. 

We, therefore, have to consider the evidence 
produced on both sides in respect to the 
existence or non-existence of the custom 


(a) among Jats in general; 

(b) in the neighbourhood of the property 
in suit, t. e., presumably in the Meerut 
District 

The Court below has decreed the claim 
holding that the existence of the custom 
among Jats in/general has been established. 


(a) In regard. to the custom existing 
among Jats in general the case for the plaint- 
iffs has been put in this way: 

(1) We sre Punjabt Jats. Government 
records and decided cases in the Punjab 
Province show that the custom prevaila in 
that Province in many places among Jats. 

(2) We are Jats of the Sangwan got who 
came from Charkhi Dadri in the State of 
Jhind. We call evidence to prove that the 
custom prevails there and as we came from a 
place where the custom exista, presumably 
we brought our custom with us. 

(8) We reside in the Meernt District of 
these Provinces. We produce oral and 
documentary evidence to prove that the 
custom prevails there and also among Jats 
generally. We also produce jndicial decisions 
in cases where the custom has been judicially 
upheld. 

To meet this case the defendants-appellants 
plead:— 

(1) The plaintiffs ave not Punjabi Jats 
in the true sense. Charkhi Dadri is in 
Jhind, a Native State, and up tothe time of 
the Mutiny of 1857, had never formed a 
part of the Punjab and it was only subse- 
quently to the Mutiny that the Delhi Division 
was transferred from these Proviuces to form 
a part of the Punjab Province. It does not 

follow that customs provailing in the Punjab 
Proper, 4. s., the trans-Satlej Districts, prevail 
in these Provinces. Moreover, the custom 
there ia, not the total exclusion of daughters 
from inheritance, but an exclusion only by 
oertain near relatives, that tho further Hast 
One goes in Northern "India the greater is 
he influanse of Brahminism on the customs 
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of Hindus. Thaton the showing of the 
witnesses produced the plaintiffs’ ancestors 
migrated to these Provinces many hundreds 
of years ago and customs become affected by 
local surroundings; that the evidence ‘of the 
witnesses from Jhinde is unconvincing and 
unsupported by documentary evidence; that , 
they (defendants) have established by both 
oral and documentary, evidence that 
daughters have in many cases inherited and 
that there are many more judicial decisions 
in favour of the danghter’s right than 
against it; that on the evidence produced it 
is impossible to hold the existence ofa well 
established ancient, unvarying and reason- 
able custom. We note here that the volume 
of evidence both oral and documentary is 
very considerable on both sides. 


We take first the plea that the plaint- 
iff are Punjabi Jats and that the custom is 
shown ‘to exist in gome of the Punjab 
Districts. It is the plaintiffs’ case that their 
forefathers come from Charkhi Dadri in the 
Jhind State and settled in some twelve 
villages round and about the villages now in 
dispute in the Meerut District. Of their 
witnesses (they have no documentary 
evidence on the point) some state that the 
migration took place 200 years ago. Others 
put it at 300 or more and one puts it at 1,000 
to 1,200 yearn ago. Sdtme 17 or 18 witnesses 
have been called from the Jhind State. 
There can be no doubt that Jats of the 
Sangwan got exist in considerable numbera 
in that State. These witnesses state that 
they call themselves Punjabi Jats because 
they live in the Punjab. Most of the plaint- 
iffe’ witnesses state that they know of no 
other Jats but Punjabi Jats, and that they 
know not aught of Hele Jats or Dhe Jats, 
The defendants’ witnesses, who are also Jats, 
state that the plaintiffs are ordinary dats 
usually called Deshi Jats, +. o, Jats of this 

part of the country. 


The witnesses on both sides sre clearly 
ready to swear to anything .favourable to 
their own party. Elliot in his Memoirs of 
the Races of this Province at page 131, 
Volume I, tells us that the Jats of this Pro- 
vince are separated into two grand divisions, 
called the Dhe and the Hel: in the Doab and 
the Pachads and Deshwale in Rohilkhand 
and Delhi. At the time when the Momoir 
were written the Delhi Division was included 
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in these Provinces. - The‘ Dha or Pachade, he’ 


says, scarcely date their residénce beyond a 
century before the “present timè’, and are 
- frequently called Punjabis and are somewhat 
despised by the Hele or Deshwale, and the two 
classes had then only recently ‘commenced to 


intermarry. 

- The plaintiffs’ ancestors according to their 
witnesses migrated from OCharkhi Dadri any- 
thing from 300 to 1,000 years ago. Pre- 
sumably they had settled at Charkhi Dadri 
prior to that. Oharkhi Dadri originally 
- wasa part ofthe Bahadurgarh State which 
was confiscated at the timo of the Mutiny 
and subsequently given over to Jhind. 
Bahadurgarh lies some 18 miles west of 
Delhi. Charkhi Dadri lies completely 
outside of the Punjab Proper t.¢., the land 
of the five rivera, and no one residing there 
prior to the Mutiny of 1857 would baye 
called himself a Punjabi on the ground that 
he lived inthe Punjab, as the plaintiffs’ 
witneastis state. We have considerable 
doubts of the right of the plaintiffs to call 
themselves Punjabi Jats, and that doubt is 
intensified when we gee that many of their 
witnesses pretend that they know nothing of 
Dhe or Hele Jatz. It appears that the hand 
which is guiding this litigation has thought 
it beat to lay stresa on the plaintiffs being 

unjabt Jats soas to be able to rely on 

isions and Révenue Records from the 
Punjab in support of bis case. We haye no 
hesitation im holding that the plaintiffs have 
not satisfactorily established that they are 
Punjabi Jats. It is true they have called a 
large number of witnesses who support them, 
but oral evidence of this sort is easily 
obtainable and circumstances show that the 
evidence given by the defendants’ witnesses 
on the point is nearer the truth, i. e., that 
the plaintiffs are Hels or Deshwale Jats, whose 
family has been settled in these Provinces 

for many generatians and for more than 200 
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” Punjab Oustom:—In regard to the customs 
of the Punjab we have been referred to the 
Volumes on Customary, Law drawn up by 
various Settloment Officers for certain 
Districts and Tahgils of that Province and 
Tupper’s Oustomary Law, Volume I, and 
Rattigan’s Digest of Customary Law in thé 
Punjab. In Volume VIII of the first which 
isthe Hawaj-t-am of, Tahsil Kaithal of tHe 
Karnal: District-at ‘page TL its“ laid down 


tg 


INDIAN GASTE,- 


_ District at page 18 the 


* * 


bin 


that daughters havo nö sight of inheritarite. 
This seoms to refer to all ‘caste# inehiding 
Jats. Atpago 12, howaver, there is à note 
that the Rors admitted that in Sikh times 
daughter’s sons were allowed to succeed. 5 

Inthe Volume relating to the Ambla 
Settlement Officer 
records that “the commonly received custom 
for all tribes except Saiyids and some Rains 
is to exclude the daughter wherever colla- 
torals can. be traced up to the great-great- 
grandfather. Jats and Gujare are inclined to 
go still further and to say that daughters 
never succeed, but this ts doubtful as an 
actual custom though correct as to the feeling 
of the people.” In the Volume relating to 
Feroxzepore, which is much further West, it is 
stated that the Jats ara either Sikhs or 
Musalmans and what among them daughters 
do not inherit. 


In Volumo V relating to the Ludhiana 
District, page 60, it is recorded that Hindu 
Jats will not-admit the right of a daughter, 
to inherit, except one group inthe Ludhiana 
district which allow her to inherit in the 
absencs of malo collaterals ralated through 
the great-great-grandfather. This is also 
a wastern district _of ths Panjab. In 
Volums II of Tappers Customary Law we 
find the customs of tho Gurgaon. District 
which bordara on theas Provinces and-at the 
time of the Mutiny formed a part thereof. 
The answers given by the Sattlement ` Officer 
tothe questions relating to’ the maccession of 
daughters arə to ba found at pages 145 to 
147. Tho firat of the answers is that among 
all castes daughters are not usually allowed 
to inherit, bub it is by no means uncommon, 
espscially- where there are no male lineal 
descendants, to find a man succeeded by his’ 
daughters son-in-law or daughter’s son, 
though this seem3 to have taken place by 
means of gift or adoption to which the 
other male relatives have given express or 
tacit consent; that when the daughter has 
been allowed t> ‘succeed the land descends- 
to her sons; and on page 147 is a note that” 
the custom of allowing land to go to a daugh-. 
ter’s aon in defauk of a sn ss increasing. This- 
was written shortly before 1881, the date: 
of the publication of the volume. 


In the Rohtak District (page 197) it is: 
recorded that daughters have no right of» 
rales taney: anything they get is hy gift of 
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the heirs. In the Multan Diatrict(pages 271-and 
272) the ofstom appears to be by no means 
uniform among the various tribes mentioned. 
The Jats aro not expressly mentioned. The 
das of Multan limit the rule of 
xolusion to brothers'and their descendants. 
And those of Shujahabad ‘say that tho 
custom is not uniform, 

In Rattigan’s Digest the rule as to the 
auccessidn of daughters i is No. 28 at page 22. 
Ib runs as follows:—‘“A daughter only 
succeeds to the ancestral landed property of 
her father in default of 


(1) the heirs mentioned in the preceding 
paragraphs (séns eto., and widow), 
(2) near male collaterals of her father. 


Throo excaptions to the rule are given 
chiefly existing among MuSalmans (at page 
25); exceptions among Hindus aro also 
mantioned (being reported judicial decisions) 
where daaghtera have excluded even nephews, 
and ono Jat case from Ambala where she 
excluled distant cousins. 


One point is obvious, and that .is that the 
rule of the erclasion of daughters by 
oollaterals is by no means uniform through- 
oub the Punjab, that though there is a 
‘strong feeling especially among Jats against 
their baing allowed to succeed, that that 
fooling is strongest in the west and becomes 
“weaker as one goes east, till in. Gurgaon wb 
‘find a note that it is by no moans uncommon 
‘to find a daughter succeeding in the absence 
‘of sons and that the custom of allowing a 
daughter's son to succeed in defanlt of a 
„Bon is increasing. 


It is a well-known fact thab in Northern 
India at least, tho further east one goes the 
‘groater tho influence and effect one finds 
of Brakminism over the customs of the 
thoso castes which are not twice born. Even 
‘at the present day one sees castes, that havo 
‘hitherto been deemed outside the inner 
circle, claiming to be entitled to wear the 
‘sacred thread. The rule of the total oxclu- 
sion of daughters is by no means universal 
even in the Punjab and it weakens appar- 
ently aa one travels eastward. It will be 
‘soon later on when we como to consider 
tha julicial desisions pub forward in the 
pra3zant oas3 that in this Province of Agra 
hərə hava baan disputes betwee near 


llatanay aad dadzutars among Jat; both 
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sides claiming the inheritance, where tho 
collaterals ave not even pleaded -that 
daughters are excluded, i. ê., where they 
have not’ even denied the ordinary rule of © 
Hindu Law prevailing in this Provinces 

The utmost that can be said, therefore, in 
regard to .the Punjab.is that daughters . 
there are ordinarily excluded under Cus- 
tomary Law by near male collaterals -and 
that even in 1880 in Gurgaon at least the 
custom of allowing their sons to inherit was 
on the increase and it was not uncommon 
to find daughters in possession of their 
estate. It is aswell to point out 
here that under section b, Act IV of 1872 
(The Punjab Laws Act), in” questions 
relating’ to succession, the rule of decision 
is, primarily, any custom relating to the 
parties concerned, secondly, Hindu Law, in 
the. case of Hindus as modified by Statute; 


‘whereas under soction 37, Act XII of 1887, 


the Civil Oourts Act in force in these 
Provinees, the rule of decision is, primarily, 
the Hindu Law in the case of Hindus, 
Therefore in these Provinces, he who pleads 
a special custom in derogation af: Hindn 
Low has to prove such custom by clear and 
cogent evidence and such a custom must 
have all the attributes of a legal and 
binding custom. It must be ancient and 
invariable, continuous and uniform, regson- 


“able and not immoral, certain and definite, 


compulsory and consistent. The course of, 
practice on which BR custom resta must not 
but be proved with 
certainty. The custom in regard to the 
succession of daughters in the Punjab as 
disclosed by the authorities mentioned above 
is by no means uniform’, allover that Pro- 


-yince among Jats and in at least one district 


daughters and their sons appear to have 
received greater recognition of their right 
to succeed to the father’s estate. 

We now come to tho evidence adduced by 
both parties for and against the alleged 
custom. 

That of the plaintiffs consists of 

(1) The oral testimony of a large namber 
of witnesses whò state that daughters aro 


‘excluded and who give instances | of -that 


oxolusion. 


(2) Documentary evidensa of two classes, 


(a) entries in a large numberof Wajib-ul: 


arais drawn up at the Settlement. of 1861 in 


the Mesrut District called the Settlement of 
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Mohar Singh, and af the Settlement of 
Nasir Ali Khan which was made some 10 
years after the former. 

(b) Copies of judgments and decrees in 
which the custom has been tpheld by the 
Courts. 

To rebut this evidence tlie defendants- 
appellants have produced 

(1) Oral testimony to tho effect that the 
custom does not exist, the witnesses giving 
instances in which daughters have inherited. 

(2) Documentary evidence of three 
classes (a) Judgments and decrees in suits 
ju which the existence of the custom was in 
issue and in which the Courts have held 
against the custom orin which the parties 
compromised dividing the estate belween 
them. 


' (b) Judgments and decrees in suite in which 
the estates of Jats were in dispute between 
alleged daughters and reversioners in 
which though the latter contested the claims 
of the females, they did not plead that 
daughters were by custom excluded from 
inheritance. f 

(c) Copies of khewats showing instances 
in which daughters had succeeded to their 
fathers’ estates in the presence of colla- 
torals. 


Plaintif? oral soidence.—Wo take first 
the plaintiffs’ oral evidence. They əxa- 
mined 105 witnesses and also rely on 
alleged admissions made by three of the 
defendants’ witnesses. Of those 105 witnesses 
all but one, a Brahmin, are Jats. Seventeon 
of them come from Jhind -including the 
Brahmin. A very few are from the dis- 
tricta of the Delhi Division. The great 
majority are from varions villages of the 
Meerut District. Practically with one accord 
tbog say they are Punjabi Jats and that 
daughters do notinherit at all. Thirteen 
of them give no instances of the exclusion of 
the daughters and make bald statements as 
to the custom. Most of them pretend not 
to know of any other class of Jats or wo have 
heard of Hele or Dhe Jate. Many of them claim 
to be descended from Jats who migrated 
from the Districts of the Delhi Division or 
from Jhind. Most of the Jhind witnesses 
and several of the Meerut witnesses state 
that the plaintiffs like themselves are the 
descondants.of one Sangoo who. had 11 sons. 
Some of them give the names of some of the 
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alleged sons of Nangoo and some go a certain 
though very short way along a pedigree, but 
they failed utterly, when cross-examined on 
the point. They claim to apeak of matters 
200 years and more in age and have no peal 
basis for their knowledge. 
that they have come prepared to give evidence 
on a pre-arranged planygand in suits of this 
class the oral evidence where it is uncorro- 
borated by documentary evidence is not of 
much value. The plaintiffs have not at- 
tempted, except in a very few instances, to 
produce the evidence of public records to 
support the numerous instances of succession 
by collaterals which the witnesses have 
alleged. All are instances oftsuccession to 
interests inland, and in respect to those 
within these Provinces at least, there must 
have been mut&tion cases and entries in 
khewats. It is an easy matter fora Jat wit- 
ness from an obscure village of the Meerut 
District or a still more obscore village in 
the Jhind State to state “that one Indro”, for 
example of his village died at some vague 
period in the past leaving s daughter who 
was excluded from inheritance. Mutation 
récords and mutationregisters are maintained 
in this Province and a large amount of docu- 
mentary evidence would be available to 
support all true instances. We, theréfore, 
feel that it is difficult to place any great reli- 
ance on the oral evidence as to alleged in- 
stances of exclusion or the opposite, as men- 
tioned by the witnesses on both sides, unless 
they are supported by documentary evidence 
which {s not often the case. This is more 
specially soin the case of the Jhind wit- 
nesses. Their statements may be true or 
untrue. It is impossible to properly check 
or test them, 

The plaintiffs’ witnesses who mention or 
claim to point to actual instances of exclusion 
are 92in number, They put forward 134 
instances. Plaintiffs also claim that three 
of the defendants’ witnesses have admitted four 
instances. Out of these 184 instances 27 
are. those mentioned by the witnesses from 
Jbind and the Punjab as baying occurred in 


their villages. A careful examination of these 


shows that 16 appear to be good instancea 


‘of exclusion, eight are doubtful and threo 


are not instances at all, ono being the exclu- 
sion ofa sister, one being a case of a joint 
family and one that of the daughter of 
Lekaji, leged by. the witness Sanwal, ig 


It is quite clear ` 
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which the. witness ia not sure that Lekha 
had a daughter. 

In the case of kima of the doubtful 
instances the witnesses have given only hear- 
say evidence. 

The witnesses who have testified to these 
27 instances have had to admit five cases 
in which daughters or daughter’s sons have 
taken the father’s estate. These are the 
cases of Kapur Singh, Indro, Dala, Agdas and 
Doda Ram. In the case of Indro and Doda 
Ram, they allege that the daughter’s son 
was adopted and in the cases of Dalu and 
Agda some allege that the property was 
gifted. Kapuk Singh’s case is that ofa 
large estate and one witness has clearly 
admitted that he was allowed to inherit his 
maternal grandfather's estate. These are 
cases of daughters sons, not daughters, but 
in the custom alleged by the witnesses, the 
daughter and her sons have throughout been 
coupled. together and are, if excluded at 
all, excluded on one and the same principle, 
t.¢,, agnatic succession. 

We next come to the instances alleged in 
casos from the Meerut and other districts 


. ofthis Province. An analysis of the evidence 


will show that they claim to put forward 110 
instances of exclusion. A careful exami- 
nation of their evidence shows that, tf they 
are to be believed, thay prove clearly only 62 
instances. Of the balance, 37 are. not clear 
cases, and in general arecases of joint families 
or are supported by hearsay evidence. 


Eleven cases are clearly not instances at 
all of the erolusion of daughters and 
their sons. Iu the case of one of these latter 
the daughters or their sons are shown to 
have actually inherited andthe claim was 
won after suit in Court. [Vide Nand Ram v. 
Bhopal Singh (1)]. 


In the cases of 97 out of these 110 
instances there is only one witness to testify 
to the instances. Where the witness is a 
member .of the family concerned his evi- 
dence carries some weight, but this is the 
case in but a small minority and excepting 
these, the oral evidence is not of any great 
weight. We take for example the evidence 
of Ohandan Singh at page 27 of the respond- 
‘ents’. book. He is a résident of Kalinjari in 
the Meerut District.. After testifying to the 


2g 


. 
(1) 16 Ind. Oas. 1; 10 A. LJ 190; 34 A. 09% - 
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custom of the exclusion of daughters he had 


to admit that he carried on the defence in 
the Kuchesar case when the reversioner 
Umrao Singh sued the two daughters Rani 
Raghubans Kuar and Chandar Kuar for 
the estate of their father. The point 


in issne in that and the present cases 
was the same and ïn fact the evi- 
dence for tbe plaintiffs in the present 


_case is at least as to dosnments the same 


prectically as in the Kuchesar case. The 
estate in this latter case was much more 
yalusble than in the present suit. In that 
case on behalf of his mistress Chandan 
Singh called evidence against the alleged 
custom and in the end the parties com- 
promised, the two daughters taking 2/3rds 
of the estate and the raversioners the remain- 
der. Yet in the present case Chandan Singh 
testifies the opposite way to that for which he 
fought in the other case. 

The next witness Nahar Singh also of 
Kalanjari, when cross-examined in respect to 
the estate of one Kure of his village, stated 
that he does not know whethor it was in- 
herited by Kure’s daughters though he must 
know all about it. f 
~- Chandan Singh No. 2 is the witness who 
states that Jats of the Sangwan got came 
to the Meerut District 1,000 to 1,200 years 
agh. Ho states that he is not a Hindu 
bat an Arya Samayist, that all Jats are 
Punjabi Jats but that he does not know 
whether all Punjabi Jats have the same 
customs. Dharam Singh (BR. 85) and 
Horzgian Singh practically admit that the 
wife of one Dallel Singh has besn allowed to 
inherit her father’s estate, though a prior 
witness Pema pretended that he did not 
know of the fact thongh he knew Dallel 
Singh. 

We quote the above to show how parti- 
san is all the oral evidence in this case 
and how impossible it is to place reliance 
on it. The evidence of a few females 
haa been given for the plaintiffs and it 
makes interesting reading. One Musammat 
Badamo admits that the Jafs of Meerpt are 
Desi Jats, which ia the case.for the other 
side, and Musammai Bhuro says there are no 
Punjabt Jats here. 

Taking then the oral. padhane for tlie 
plaintiffs, if it could be accepted it would 
establish some 78 instances of exclusion, ex- 
cluding doubtful cases. - It admits at least eight 
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éasss in which the daughters or their sons 
have faken the estate. 

. We: next take the oral evidence for the 
defendants-appellants.« It is much leas in 
. Volumo. Some 16 witnesses only were exs- 
mined and they testify to 48 cases. An 
oxamination of eir evidence ahows that 
they establish cases where daughters 
have inherited their fathers’ estate. In 
- J1 cases it is doubtful as to how they 
got it, but the danghters are in poases- 
sion. In'-11 cases they admitted that 
daughters had been excluded. Putting aside 
cases which are clearly doubtful, the result 
of the oral evidence so far as instances go 
is 89 cases of exclusion and 34 vases of 
inheritance. 

To these will have to bo added those cases 
of inheritance or exclusion which have been 
established by the documentary evidence 
(judgments and khewats.) 

The plaintiffs-respondenta filed judgments 
and decrees of Original and Appellate Courts 
in 12 suits. 


(1) In Mir Singh v. Musammat Jooni, decided 
“by the Munsif of Meerut on 20th July 1882 
(the guit also went up in recond appeal to the 
High Court), the plaintiffs rued the daughter 
ofaa deceased Jat on the ground that they 


and he formed a joint Hindu family and that - 


* a deed of gift by the widow was of no force. 
The Courts held the family was joint and the 
deed of no force. The custom of “exclusion” 
was not in issue nor decided and the Munsif’s 
remarks thereon were purely obiter dicta. This 
case does not uphold the custom. 

(2) In Hukum Kuar v. Ram Diyal, decided 
in 1895, the custom was alleged and upheld: 
Vide the District Judge’s decision of 4th 
December 1895. 

2(8) In Dipa v. Musammat Jawahtro (ride 
respondents’ book page 252) decided by the 
Munsif of Meerut, on 17th July 1902, the 
custom was set up, but thero was no decision 


_ of the point as the case was decided on- 


another point. 

(4) In Dipa v. Musammat Chhoti (R. 238), 
decided by the Munsif of Meerut on 25th 
July 1903, the Court held that there ‘wns a 
custom ander which near male co-relatives 
such as “brothers and nephews excluded 
datighters. - ‘Though this favours the respond- 
ents’ - case, it does not support the “total 
‘etelusion of ‘daughters, z 
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(5) In Sho Rem v. Musenmaf Nawlt 
(Munsif of Meerut 49805) the custom of total 
exclusion was upheld. 

(6) and (7) In Seth Ram Lal vv. Jewan 
(Meerut Munsif) and Musammat Ram‘ Det v. 
Niadar (Sub-Jnudge- Meerut 1907), it was 
held that a custom existed under which near 
male relations (brothers and nephews) oxclud- 
ed daughters. 

(8) In Bent v. Musammat Chandan Kuar 
(Munsif of Meerut 1908), the claim was sub- 
mitted to arbitration and it was held that 
the woman was not the daughter of the 
deceased and so her claim waa bad. The 
arbitrator in his judgment stata “as a general 
rule among us Jats daughters do not inherit.” 
But the decision was unnecessary in view of 
the finding of fact. 


(9) In Meda v. Musammat. Mano and 
Khasano (Additional Judge Moernt of 29th’ 
October 1908),.the custom was upheld by the 
Court. Appeal was preferred to the High 
Court. It was diamisse] because the parties 
had come te terms. The sale-deed dated 
12th September 1909 (vide A 147) shows 
thot the daughter Khnzino sold. the estate 
to the reversioner Meda by deed and he 
(Moda) presented it for registration. The 
issue was thus not finally dedided between 
the parties. 


“(10) In Shibbo Risali v. Balak Ram, tho 
custom was alleged and an issue framed and 
decided and the suit dismissed. On appeal 
the High Court docreed the plaint- 
iffs claim, pointing ont that the irste as to 
the alleged custom did not really arire and no 
decision on tho point was necessary kode Heel 
v. Balak Ram (2)). - 


(11) and (12) In Marev. Masa ai daka. 
(Additional Subordinate, Judge Meerut, dated 
Sth August 1910) and in Kundan v. Kanwoli 
(Additional District Judge, Meerut, 28rd 
November 1911), the custom of exclusion was 
judicially upheld. There are then some nine 
decisions of the Courts upholding. either the 
total exclusion of the daughters or exclusion 
by near male relatives such as brothers and 
nephews. In one of these nine cases the parties 
‘came to terms and the reyersioner took & 
sale-deed from the daughter so this i is really 
not a good instance. 

“We must also mention again the" well: 


(8) 1 Tadi; Casi 680; OAL, 7.367, 86° N 851, ") 
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"Snown Kuchesar ease, Rao Umrao Singh v. 
Rani Harbans Kear (R.%27, decided on 7th 
July 1907 by the Subordinate Judge of 
Mternt). ‘The custom of exclusion was held 
proved by the first Court, but on appeal the 

parties came to terms, the two daughters 
taking 2/3rd of the ‘estate which wos very 
large and of great value. 

It will be noticed that all the above are 
cases from the Meerut District. 

‘We next take the judicial decisions where- 
'in the right of the daughters to succeed has 
been upheld. It will be noticed in several of 
these cases that though the next reversioners 
and the dangliters or daughters’ sons were ar- 
rayed on opposite sides each claiming the estate, 
the reversioners did not raiso the. plea that 
among Jats there was a custom under which 
the daughters or their sons were excluded 
from inheritance. 

. (1) The first case is that of Umrao Singh 
v. Hl Chand (Subordinate Judge, 
Moradabad, dated 27th June 1868). The 
parties were Jats of the Bijnor District and 
certain transferees. No custom of exclusion 
was pleaded and the ordinary rale of Hindu 
Law was applied. 

(2) The next case ia of the Meerut Dis- 
trict and wah a suit brought by a daughter to 
recover her father’s estate from the possession 
of hia near male reversioners (ride A 26, 
District Judge, Meerut, dated 27th May 
1875). No plea was set up that ihe 
daughter was excluded by custom. 

(8) Uda v. Musammat SAtbga (District 
Judge, Mesrnt, dated 7th April 1887) is simi- 
lar to the suit of 1875, No. 2, above. 

(4) Judgment of the -High Oonrt dated 
llth January 1888 in Naurang v. Musammat 
Fahtmo. This was a case ‘among Jats from 
the Meerut District and the claim was by « a 
daughter to her father’s estate. 

No custom of exclusion was pleaded. 

(5) The case of Natcho v. Musammai Kemi 
is irrelevant to the point. 

(6) Nihalo v. Ballu (Munsif of Meerut, 
7th December 1885) is similar to No. 4 above, 
so also is , 7 

(7) Musammat Sundar v. Din Dial (Subs 
7886). Judge, Meerut, dated Sth June, 
1886 : 

(8) In Musammat Lalis v. Bharah Singh 
(Subordinate Judge, Meerut, 4th ‘January 
1887), 4 daughter sued to set aside a“ gift by 

her mother in-fayour of.:another danghter’s 
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son. The latter pleaded that ‘heo: was the 
adopted son. - No plea taken that -daughters 
were excluded, though it might’ have been 
raised but the case ia not of much value. 

(9) In Musammat Mehro v. Musammat, 
Darbo also from the Meerut District (Sub- 
ordinate Judge, dated 13th February 1888), 8 
daughter sued-to set aside a transfer by her 
own mother to others. There was no plea 
that'ns a daughter she had no right. 

(10) In Musammat Durga v. Kita- Ram 
(Subordirate Judge of Moradabad, dated 8rd 
October 1838), a daughter claimed her father’s 
estate as his heir on the -death of her mother. 
The defendant claimed under an alleged 
adoption asa son and under a Will. No plea 
taken that a daughter was excluded by cus- 
tom. The daughter succeeded. 

(11) Musammat Chatto v, Musammat Shibbo 
(Munsif, Meerut, dated 27th February 1890) 
only discloses an instance of succession by 
daughters to the estate of a deceased Jat in 
the Meerut District. Thore was no judizial 
decision as to her right to succeed, 

(12) In Musammat Mahabali v. Musammat 
Parasaim: (District Judge, Meerut, dated 
21st March 1890), a daughter recovered the 
estate of her father, a Jat. No plea of excla- 
sion was over raised. The parties were 
Jats. j 

(18) In Dhapo v.` Uda Kuar (Subordi- 
nate Judge, Meerut, dated 19th January 1891), 
a daughter’ 8 right tosuceeed on her mother’s 
death was- upheld. All the parties were 
Jats. No plea of exclusion was even taken, 

(14). ln ussammat Natho v. Mehr Singh 
(Subordinate Judge, Meerut, dated 4th 
Angust 1891), the daughter claimed her 
father’s estate as against the nearest male. 
reversionars and her claim was decreed after 
contest. No custom or erxolusion f the 
daughter was ever pleaded though other 
defences were taken. 

(15) In” Natho v. Baldeo Sahat, 
(Subordinate Judge, Meernt, dated 80th May 
1898), a danghter’s son’s suit was dismissed 
as his aunt (mother’s sister) was alive, but 
though the partied were Jats no plea of er- 
clusion was taken. This might bo called 
negative evidence. 

“(16) Dhan Si ghv. Gulsair Singh (Subordi. 
nate Judge, Moradabad, dated Sra April 1893), 
The parties wero Jals ‘and the danghter’s 
son claimed the ‘estate as against- the 
malo agnates of his maternal. ‘grandfather, 
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His claim was decreed. Thongh the case 
was contested no plea of a custom of exclusion 
was even Praised. 


(17) In Musammat "Nihalo v. Rajwantt, 
«(Subordinate Judge, Meenurt, dated 18th 
‘Angust 1893), a danghter’s right to succeed 
on her mother’s death was declared. 


(18), (19) and.(20) In Musammat Teja v. 
Partab, (Subordinate Judge, Meernt, dated 
27th September 1894) and Musammat Bhupia 
v. Khub Ram (Subordinate Judge, Aligarh, 
dated 28th February 1895) and Musammat 
Soulan v. Dhian Singh (Subordinate Judge, 
Aligarh, dated 25th February 1896), the 
claims of daughters to succeed to their 
fathers’ eatates were decreed. In two the 
defendants were the male agnates. In 
none was any custom of exclusion ever 
pleaded. 


(21) and (22) The cases of Musammat 
Beharli v. Musammait Premo and Musammait 
Tajo v. Sowa Ram, one of the Meerut and 
one of the Aligarh District are similar in 
nature. 


(28), (24), (25), (28), (27) and (28) In 
Musammai Hanso v. Sunshra and Musammat 
Tadsaok v. Raghubir (both of the Meernt 
District) and in Badami v. Shiam Lal (Aligarh 
District) and Slibia v. Tulehi Ram, Meerut, 
and Oclleator of Aligarh v. Kalyan Singh 
(Aligarh District) and Jiwan v. Musammat 
Kanwalt, Meerut, the custom now in dispute 
was actually pleaded as against the danghters 
but the Courts held it not proved. 

(29) and (80) There was the same decision 
inthe judgments delivered by this Oourt inthe 
case reported in Lachkm¢ v. Sangram (8) and 
‘in Namli v. Kheri (4). 

(31) In the cases of Shibia 
(Meerut). 
ay Ohuni v. Koka (Aligarh). 
(33) Sri Ram v. Ram Kuwar (Meerut). 

(34) Tuls Kuar v. Gulab Dei (Moradabad). 

(85) Asa Bam v. Musammat Rajwan 
and Ramji Lal (Meerut). The claim of the 
daughter to succeed was upheld, no custom 
of exclusion being pleaded. 

(88) The appellants also point to the coom- 
promise in the Kuchesar case of which men- 
tion has already bean made. The daughters 
recovered 2/8rds of the estate, . 7 


v. Dalip 


78 ae J. 136. 
15 Ind. Das, 607. 
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We muy fairly say that thore are 33° 
judicial decisions Which go to negative the 
existence of the custom, in eight of which 
the Courts distinctly held against the custém. 
The great majority of these suits come from 
the Meerrt District and the others from ad- 
joining districts. 

We now take those instances which the 
defendanta-appellants claim to have estab- 
lished in their own favour by the produotion 
of Khewats. : 

Of these only 83 require consideration, the 
learned Advocate for this party” having 
admitted that the others are of no use for 
his purpose. 

Of these there are five good instances of 
daughters and dgughtera’ sons inheriting in 
the presence of collaterals, 

1. In the village of Chur in the Meerut 
District there was one Shitaba who had three 
brothers, Bakshi, Mani and Bhura. 
On his death his widow succeeded to his 
cultivatory holding and to her snoceeded 
his daughter Mnsammat Kauli (wida 225, 
227A). At page 245 (appellants’ book) 
wo see that .Musammat Kauli was recorded 
as owner of his semendart share in Patti 
Bakshi in 1818 Fasi and át page B62A 
we see that this was repeated in 1316 
Fasli. The same documents show that Bbi- 
taba’s brother Bhura was still alive and 
jn possession of his owp share of the semin- 
gari. 


2. In Mauza Banmauli, District Meerut, 
Durjan died and his danghter Musammat 
Khairati succeeded to his estate by inherit- 
ance in 1818 Fasi, though she resided in 
another village and Durjan’s two brothers 


_were alive (ride 832, 333 A). 


8. In Maura Jallabad, Ram Sukh died and 
was succeeded by his three daughters in 
1318 Fasli. The record does not show that 
there were any collaterals, but the custom 
pleaded is the total exclusion of daughters 
(wide 835A). 


Pd 

4. In Manra Ruri, Chattar Singh was suc- 
ceeded as to half his estate by hia living 
daughter Mrsammat Bhuro, and as to the 
other half by the sona of another daughter 
Mnusammai Birji, though his two brothers 
Bhagwan and Keari survived him (vids 8464). 

5. The khewat of Mausa Kelote for 1818 
Fasli shows that Musammat Modo succeeded to 
her father Kalla --and then dold the estata 
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fo? Ra. 8,000 to the two reversioners, 
Shoo Sahat and Ghasita. Ofthe remaining 
28 instances one or two are clearly not 
instances at all, and in the cases of the 
others though the khswats show that daugh- 
ters have taken property (semindari), they 
do not show clearly thdt these were cases of 


inheritance. Thongh in many of these there - 


is a great probability that the -daughters took 
by inheritance we ennnot hold tt proved that 
they did do so. We, therefore, have-to reject 
them. 

The ee ere filed certain khewats, 
chiefly for other purposes, and we have not 
heen referred to Any for the purpose of show- 
ing that reversioners inherited to the exclu- 
sion of daughters. - : 

We have thus examined all the evidence as 
to instances on both ves and the result i is as 
follows :— 


Instances of exclusion of a proved 
z by oral evidence . 89 
b) by judicial decisions ... 9 


Toran . 98 


Instances in which daughters or their sons 


have inherited 
(a) by oral evidence n 84 
(b) by judicial dosisions a 38 
Co) b khewats Lay 20 x 


ToTAL wa 72 


The figures under (b) 38 include those cases 
in which though the daughters’ right was con- 
tested there was no plea taken that they were 
by cnstom excluded from inheritance, 

We next come to the most important 
branch of the plaintiffs’ evidence, t.e , the 
extracts from a large number of Wajrb-tl- 
arais of the Meerut District. A fresh Settle- 
ment of the Meerut District was made in the 
year 1881, 5. 6., as soon as possible after the 
Mutiny (when all records were destroyed). 
It was:more or less summary and was follow- 
od-by a ‘revision some ten years later. The 
first “was known as Mohar Singh’s Settle- 
ment and the later one as Nasir Alis Settle- 
mont after the names of certain officials 
employed therein. 

There igno class of evidence which varies 


in value so°much as this one, especially in 


palation to customs. It repeatedly is fonnd 
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that those, who diotated the so ealled customs 
rooorded therein, dictated not so much pre- 
existing customs as the usages they wished 
to see prevailing. Some of these documenta 
in the present case are not free from this 
taint. 

- Take for example the „Wafib-ul-ars -af 
Kaszimabad Goon for 1831 ami that for the 
next Settlement of the same village at pages 
856 and 386 of the respondents’ book. Ab 
the earlier Settlement the record states that 
all co-sharers have full power to transfer 
their property (no restriction as to gifta); 
that if one widow have no issue, then the 
issue by the other ‘wife mnst arratge for 
her maintenance and if they fail to do so, she 
has a right to take posseasion of half the 
estate and hold it for her life-time unless- 
she should re-marry; that if a co-sharer die 
childless (lawalad) the widow will be the 
owner of the proparty; that the daughter 
and a son-in-law getno share. Atthe later 
Settlement (Nasir Ali’s) the record sete forth 
that the co-sharer can only adopt or make a 
gift to his owt nephew or near male relative; 
that if two widows be left and one be child- 
less then the latter is only entitled to a right 
of maintenance; (no mention of her right 
to take half the state is made); 
that if a co-sharer die childless (lawalad) 
leaving a widow she is entitled to hold 
for life and on her death her husband's 
male relations will take. 
| There is no specific mention of the daughters’ 
exclusion from inheritance nnless wo narrow 
the meaning of the word “Jawalad” to “son- 
leas” from its true meaning “childless.” 

. According to the older document the owner 
of property had fnll power to gift to whom- 
soever he wished, but under the later ong 
he can only gift to a near relative, And 
at the end of the later document we find 
one co-sharer, Phal Singh recorded as having 
stated that he had full proprietary right 
over the property which had been gifted to 
him by his maternal grandfather. The older 
document doses not restrict the co-sharer in 
the matter of adoption. The later docu- 
ment restricta him to near male relatives. 


Similar differences will be found in the 
records of the village of Timakiya for these © 
two Settlements. In the later one there is 
no language at all which can ba constrned 
even as excluding a danghter from inherit- - 
ance (wida B. 854, 864). 


994 . 
Musammat BHAGWANI T. KHUSHI BAM. 


Khitanli, village (B. 855, 364) is another 

Onstoms clearly do not vary like this in 
the short course of ten years and one’s faith 
in these documents’ as evidence of custom 
is considerably shaken. 


Again, take the case of Muhammad Morar- 
pore (386 R.) Tho document sets forth 
that a co-sharer having male issus cannot 
gift away his ancestral property bat can do 
s2 in the case of self-acquirel property. 
This is the rule of Hindu Law (with certain 
exceptions), but the document goes further 
and states that a childless owner cannot 
make a gift at all and can only adopt a 
momber of his own family. This document 
gives a childless co-widow a right to retain 
possession, of half the estate as against the. 
sons of herco-wife. The villaga of Yusufpore. 
Manota isa glaring instance (vids 362 and 
370 R.) Thoearlier record distinctly states, 
that a co-sharer may gift his property to 
his daughter and her husband by a docu- 
mont duly stamped oni attosted by the 
brotherhood. The later document restricts 
the recipients of gifts to near malo relatives 
of the donor. 


Again see the Wajib-wl-ars of Banauli (393, 
R.) wherein one Ratan Jat oxpressly sets 
forth what clearly was the wish of his heart, 
that his khadsla (step-son) should get half 
his estate on his death. . 

In Azadnagar (861 R.) in 1881 thera was 
ona proprietor only who stated: “I have power 
to transfer the whole village, but. I shall 
do so first to my own and near brother 
and if he refuse to whomsoever I like...... my 
daughter or son-in-law shall have no right.” 

Other instances are to be found in the 
villages of Hasanpore (R. 410), Fakharpore 
(R. 429), Tikri (R. 342) and other villages, 
And in this connection we would point to 
tha note of the Settlement OMoer of the 
Ambala District, already montioned, where 
ho says: “Jats and Gujare aro inclined to go 
still further and to say that daughters never 
succeed, but thid is doubtful asan actual oustom 
though correct as to the fesling of ths psople.” 
Ani a perusal of tha Wajib-ul-arz on the record 
ləaves no doubt that in 1891 (and also to 
the same extent in 1871) the Jats and Gujara, 
Airs and in some cases Mahajans and 


Brahmins in the Meerut District at Settle- ` 


ment time expressed this same feeling to- 
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wards daughters, even to laying -dewn the 
rules that a man could nat gift his property 
to tham or their sons, though in this respect 
there was by no, means, uniformity. ci 

Tt is not necessary to set ont in this, judg- 
ment a list, of the-villages the Wojib-ul-axats of 
which have been filed by the plaintiffs. They 
are seb out in that of the Court below. In 
many cases,, the doouments.of both Rettlements 
have been filed. ‘ 

Inall there are 152 such documenta. In 125 
of these it is expressly stated that daughters, 
are totally excluded. from inheritanpe. 

In 27 (and the majority of thess are-of 
the later Settlement of Nadir Ali) the ex- 
clusion of daughters ig not. mentioned, though 
(in some cases) it had been mentioned.as the 
earlior Settlonfent of Mohar Singh. kk is 
urged thatthe word “childless” (lawalad) 
really means “sonless,” and that where the 
document sets forth that if a man die child- 
leas his widow takes and after her tha male 
agnates, it should be read, if a man die 
“gonless,” and that, therefore, all these 
Wajib-ul-arais really exclude “daughters;” but 
we cannot accept this for in many, other 
cases we find that the language usad is “ifa 
man diad withont, male isata” and we oamnot 
give to the word any but its natmrel mean 


_ing. i 


In eight of these documents we find that 
gifts to daughtera are allowed and in 
eight cases the exclusion of daughters is said 
to prevail in other-castes as already mentioned 
above. In the case of Tikri, (R. 365) we 
find Chanda Mak stating that he isa Mahajan, 
that on his death his property will go, to 
his sons or in accordance with his: Wil if 
he should make one, but that his daughters 
should have no right, . 

It is pleaded that the Settlement of Nasir 
Ali should be teken as supplement to, that 
of Mohar Singh and that where the 
Wajib-ul-ars ia silent on the poi in the 
former bub ‘the point was noted im the 
latter, they should be read together. Thare 
is no. forog in this for in fwa ar aix- 
cases at lopast the record of Mobar Singh 
is silont on the point and atk a rexision ak 
Settlement.all records are neviseds, 

-* We find the custom in question mentionsé 
in many of Nasir Ali’s records. a 

‘No records of customs as drawp up at the 
last and current Settlement have-beerproduced, 
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i The amt Maid to be silent. ‘am the. point 
and in modern, times the Setklament Officer 
rerama those customs: whidh he is. specialig 
inxihed-by oo-shaaara. bo record: Nevertheless 
it thouxious that noone should hawe asked 
that offoer to record the custom now in 
dispute especialy +f the custom prevails 
amversally among Jata and if the fooling of the 
community Ras not aliered on the subject. 


While, therefore, we find that in a large 
number of vilages in the Meerut District 
it was recorded that daughters were excluded, 
wo find also that in some there is no 
mention of it and that in several cases 
where if wef mentioned at the earlier 
Settlement it was not mentioned in the 
later one of Nasir Ali. At the current 


Settlement the Jats apyp&renth did not 
think it worth while to have any such 
custom reeorded. 


It most. be. admitted that doonmantaof 
this class are important eyidence one 
way ar the other but they sare not sacred 
documenta, to be, blindly accepted as. conclusive 
exidence of custom. Both our own experiance 
and judicial decisions shew clearly that in 
many cases these documents were not drawn 
up with proper care.to distinguish between 
asimat existing customa and the wishes (of 
those who dictated them) that cartain 
usages ought to prevail, Moreover, we have 
to hold as te the anistence or non-axist- 
ence of the custom at the present time 
and not in regard to the. remote. past. The 
peeple of this ceuntry have developed and 
many old customs have died and are 
dying aut. Phese. Wajib-nl-arais were-recorded 
in 1861 and 1871 and tho later ones, in 
the case of the cnstom. in question, show 
a decided weakening of the feeling among 
Jats and the inflnance ef the law of nature 
which makes a man love his daughter. 
The censes. which brought about the 
mole of the axalnsion of daughters in the 
remeto past ean hardly be said to be of 
any forde in later years, but natural love 
for one’s progeny is a constant and exer- 
prosent force and when we see that from 
1888 onwards. there have beem a large 
number of cases in which daughters and 
their sons have succeeded, as they do under 
the ordinary Brahminical Law, wa find it 
mpossible to say that there isan invariable 


enstom dn this- Provyinee among Jais. under, 
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which the daughters are excluded. Tribal 
feeling in the Punjab ne donht is much 
stronger but even there, as noted by the 
Settlement Officer of Gurgaon, the recognition 
of the daughters’ nighé was growing ao far 
back as 41880. The Jats have been 
settled in-our Province for many hundreds 
of years, rubbing shoulders. with other castes 
which aHow their daughters to inherit. It 
is ttle wonder that the harsh and unnatural 
rule of exclusien should slowly break down 
when the ocsnuses which bronght it into 
existence have askmost, if not quite, 
Gisappeered. While, therefore, we sro ready 
to give to the Wagtb-ul-arz ia true 
weight as evidence of customs, we cannot 
gre it that overwhelming , weight 
which we are asked to do on behalf of the 
plaintiffs. Judging fairlx between the per- 
ties, the plaintiffs have shown some 98 
actual cases of exclusion and the defendants 
some 12 cases of inheritance within the last 
forty-five years. There are also some cases 
like the Kuchesar case where the parties 
have compromised and divided the estate. 
These facta weigh heavily against the 
enstom. We must point ont that the 
analysis by the Subordinate Judge of the 
judicial decisions.ié not correct. Soveral deci- 
sions of this Oourt were ‘not brought to his 
notice and one case which he held to ba in 
the plaintiffs’ favour was. reversed: by this 
Oeurt on appeal. 


As matters stand, it isimpossible to hold 
on the evidence that the custom of total 
or partiat exclusion of daughters exists among 
Jats in general in these Provinces. No doubt 
there is a large mass of opinion that they 
ought not to inherit and perchance in the 
dim pest they were not allowed to do so; 
stilt there remains the facts, so far, as the 
evidence gees, that they havo succesded in 
almost as many cases as they have failed, in 
the course of the last forty-five years, in 
obtaining their fathers’ estate as heirs in the 
absence of sons. 


Tt.remsins to be seen whether the plaintiffs 
have succeeded in establishing amy: local or 
family custom. 

Tt will be vomembered that in their plaint 
they pleaded that the custom existed not only 
generally among all Jats but also. in their 

family, their village and in the neighbour- 
hood. n S 


v 
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So far as the family is ooncernad, there 
ina total absence of evidence. No special 
instances of the family are given. It is 
urged that the plaintiffs are of the Sangwan 
got, that many witnesses of that got have 
been called and have given several instances, 


” whereas the defendants have not been able 


to call any witn of the g% orto give 
eounter-inatances therefrom. We would point 
ont that nowhme in the pleadings did the 
plaintiffs set forth that the custom wasa 
special one of the Sangwan got. The word 
used was “family”? and a got connists of 
very many families most of which are 
unconnected with each other except by 
tradition. It was a family custom that 
was pleaded and the defendanta are not 
to be prejudiced because none of their 
witnesses are of thisgat. The plaintiffs have 
utterly failed to prove a special family custom. 
. As to the village, the 
reside in Jhajhokar and the property in suit 
lies in Arnaoli and Dungar. As regards 
Dangar no witness is called or Wajib-ul-ara 
produce1 or instance qnoted. As regards 
Arnaoli no Wajtb-ul-aerz is produced and no 
instance quoted. Two witnesses who aro 
residenta of this village were examined. 
Both stated that the custom exists’ among 
Jatsin general. Ono Tejram (R. 97) gave 
no instances, the other Ramjilal gave an 
instance in his wife’s family of the villago 
of Shikorepore. Inthe case of these, two 
villages at least there is no evidence of such 
a custom existing within their boundaries. 
There, remains Jhajokar which presumbly is 
the “village” referred to in paragraph 2 
of the plaint, though its name is not specially 
given. Two Wajib-ul-arais (one of each of the 
two Settlements) are produced. In that of 
Mohar Singh’s Settlement it is distinctly 
stated that the daughter and step-son have 
no right at all. The document of Naair Ali’s 
Settlament nowhere excludes the daughter 
from inheritance, though it expressly men- 
tions that the step-son has no right. It 
shows that Brahmans and Jats own the 
village and excepting the matter of a Karao 
marriage all the so-called customs set forth 
apply equally to both castes. We would 
point out that there is in this document an 
entry to the effect that a childless wife has 
power like her husband to rdopt a son from 
amongst the membera of her husband’s family 

“excepting the wife af one Balkishan.” This 
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entry reads more like the oexSreasion of 
a wish than the relation of a custom. Tha 
two TWajib-ul-arais,"therefore, do not agree as 
to the daughter, the later one not excluding 
her. Three witneasoa from the village were 
called. They swore to the existence of the 
custom among Jats in general. One Sondu 
Bingh could give no instance whatsoever. 

Nawal Singh mentiona ono instance of 
another villago, Phogana, whence his brother 
Ram Newas 
mentions two instances of Moura Jhajokar, one 
of Mohar Singh’s estate and one of Khnshba 
Jat’s estate. In the casa of the former he 
stated that the nephews took the estate 
though separate in every way. In the case 
of Khushba he says that the estate was taken 
by two-brotheras and the grandson of a 
third. He admitted that the Khewat of 
Mohar Singh and hig nephows was joint, t. ¢., 
that they jointly held their land, and the case 
appears to be one ofa joint family, though 
he stated that they were separate. 
admitted that Khushba and hia brothers 
lived in one house and the fact that a grand- 
son ofa brother was not excluded pointa to 
the family here also having been joint, 
otherwise the brother’s grandson would have 
no right in the presence of brothers. This 
is the evidence of the existence of the custom 
in “the village,” and it is utterly inadequate 
to prove the custom. ` 

Lastly there i is the question of the custom 
existing in the “neighbourhood.” What was 
exictly msant by the word has not been ex- 
plained to us. If by it is msant the Meerut 
District then the state of the evidence is very 
much the same as that of the evidence called 
to prove the custom among Jats in general. 
The greater number of instances on both sides 
are from the Meerut District and if we 
remove all external instances on both sides, 
the figures are varied somewhat but leave the 
proportion very much the same. The 
learned Advocate for the plaintiffs has not 
attempted to specify the villages which go to 

constitute the “neighbourhood” mentioned 
in the plaint. Itis said that Jats of the 
Sangwan got reside in 12 villages within 
the boundaries of the district. Thoso: 
scattered villages hardly constitute a neigh- 
bourhood. 

Hf we take the alleged instances from these 
12 villages wo find that they are 11 ja 
numbér (from the Sangwan got) ‘nd an 
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appertain go six of the twelve villages, v. e., 
. “in six villages there are no instances. Of 
the 11 we find that5 may be accepted as 
good instances. 

Whe main case of the plaintiffs and that 
which they set out to prove was that the 
custom existed among Jats in general and 
they exhausted their ° energy in attempting 
to prove that case. The vague word 
“neighbourhood” was entered to prove the 
necessary loophole for argument on appeal. 
In our opinion the evidence produced by the 
laintiffa does not establish any custom in 
‘the neighbourhood.” Tho case for the 
plaintiffs was, strongly rebutted by the 
evidence produced by the defendants which 
establishes the succession of daughters in a 
large number- of cases a an invariable 
custom, regularly followed.in the caste, has 
not been established. The rule of Hindu 
Law’ must prevail We, therefore, allow 
the appeal and seb aside the decree of the 
Court below. The suit is dismissed with 


costa in both Courts including in this Court . 


foes ‘on the higher scalo. 
Appeal allowed, 


ALLAHABAD Bene goure. 
FULL B 
Bacom Ory, Arrear Ne yin or 1913. 
June 23, 1914, 

Present: —Sir Henry Richards, Kr. 
Chief Justice, Mr. Justice Tudball and 
Mr. Justice Chamier. 

RAJ NATH AND oraers—DarenDaxts— 

$ APPSLLANTS 


versus 
NARAIN DAS AND oTaaes—PLacTirr3— 
BEEPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182—Mort- 
gagor and mortyagee—Simpls mortyage—Adveres pos- 
gseeion agains mortgagor” not adverse to mortyagse— 
Butt for sale—-Limitation. 

A. suit can slways be brought undar Artiole 182, 
Limitation Act, against all parsons in possession 
whose posssasion is nk to tho date of the 
martgag3, provided that tho salt itsalf is brought 
within 12 years from the tima upm whlch the 
money became das. Therefore, a suit for sale ontho 


basis of a mortgags against a person who is in. 
possession of the aris wakes aa rak adversely to 
the mortgagor, is not limitation because | 


of lis baring toda Updgtt poyond 12 youre, trom ths 
date of disposssasion of the mortgagor, provided 
fh is ottiarg!so DAN oa 


` Karan Singh v. Bakar Ali Khan, BA. L 9T. A. OMh 


4 Bar. P. O. J. 882, Aimadar Mandal v. Makhan Lal 
Day, 88 ©. 1016; 10 0. W. N. 904 Nandan Singh v. 


Jumman, 17 Ind. Ong. 682 34 A 649; 10 A. L J. 273, 
referred to. 


Second appeal fromethe decision of the Dis- 
trict Judge of Agra, dated 28th January 1913. 


FACTS.—The plaintiff: brought a suit 


for sale ons mortgage, qated January 8th, 
1874. One of the pleas in defence was 
that the defendants (other than the mort- 
gagor’s representatives) were in adverso 
possession since’ 1891. The Courts below 
decreed the claim on the ground that the 
adverse possession began after the mort- 
ae 
Mr. 5. E. Dar, for the Defendants-Appel- 

lants.—Tho suit for sale is in effect a suit for 
possession so far aa the trespasser is con- 
cerned. The mortgagee claims that the pro- 
perty. be recovered from the trespasser 
and then be placed in the hands of the mort- 
gagor ao as to enablo him to soll tt. But 
since the mortgagor cannot sus the tres- 
passer, his claim having become barred, tho 
mortgagee’s right to sue for sale must of 
necessity be barred. 

[Topau J—Does not the trespasser take 
the property subject to the mortgage? | 

He does only when he is a privy to the 
mortgage. 

I submit that the trua test i 18 a8 to what 
is the cause of aption and its date, which 
is obviously when the trespass begins. Ho 


_ bas only 12 years within which to sue the 


trespasser. 


Lrely on Karan Singh vy. Bakar Ali Khan 


(1), Shsoumber Sahoo y. Bhowaneedoen Kulwar 
(2), Ram Ooomar Sein v. Prosunno Ooomar Sein 
(8), Atmadar Mandal v. Makhan Lal Day (4); 
Ramlal v. Masum Ali Khan (5); Ramasawms 
Ohetti v. Ponna Padayachi (6) and Pratap 
ceed Sings v. Maheshwar Baksh Singh 
7 E 


Mr. Tej Bahadur Sapru, for the Respond- 


ents, was not heard in reply. 
JUDGMENT OF THE FULL BENOH. 


Ricuazpa, O. J.—This appeal arises out of - 


a suib upon a mortgage, dated the 8th af 
TATIE ONAT A OVAS Penge? 


2) 2 N. W R. 228 
3) W. R. (1864) 875. 
4) 83 0. 1015; 10 0. W. N. 994. 
3) 25 A: 33 at p. 3% A. W. N. (1002) 175 
6) O-Ind. Oas. 98 SIM. L. J. 397; O M. L. T. 364 
(1911) SM. W. N. 200.. SOF eee 
2 Lid, Cas, 57; 12 ©. O. &&h 
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January 1874. The suit wes not instituted 
until the 18th of May 1911. Both the 
Courts below have granted .a decree for 
sale of the mortgaged property. The defend- 
ants Nos. 6 to 14 have appealed. Their case 
. is that they had acquired title by adverse 
possession as against the mortgagor and 
that, therefore, the present suit as against 
them is barred by limitation. Article 132 
of the second Schedule of the Limitation Act 
provides thata suit to “enforce payment of 
money charged upon immoveable property 
may be brought within 12 years from the 
time when the money sued for became due.” 
It is admitted here that having regard to 
section 84 of Ast IX of 1908 the 
present suit, as @ suit under Article 122, is 
within time. The appellants contend that 
so faras they are concerned the suit must 
be governed by Article 144, which provides 


. 


that a suit for possession of immovyeable. 


property must be brought within 12 years 
from the time when the possession of the 
defendant becomes adverse to the plaintift. 
I may point out at the commencement that 
the suit is not a suit for posseasidn of 
immoveable property. it is precisely the 
suit that is mentioned in Article 182. I may 
.also point ont that the plaintiffs on the 
admitted facts could never have brought a 
suit for possession of the property against 
any one under Article 144 until after á suit 
under Article 132 had been first brought. 
In ‘my opinion a suit can always be brought 
under Article 132 against all persons in 
possession whose possession is subseqrent to 
the date of the mortgage, provided that 
the suit-iteelf is brought within 12 years 
from. the time upon which the money be 
came due. The question would, I think, 
be free from all dificnlty were dt not for 
the views taken’ by some of the Courts of the 
decision of their Lordships of the Privy 
Council in the case of Karan Singh v. Bakar 
Ali Khan (1). In that caso a suit was 


brought upon mortgage-bonds made in the ` 


months of January and Qotober, 1862. 
Some of the defendants pleaded adverse 
possession. The High Oonrt in Allahabad 
‘held that they had not been in adverse pos- 
session for more than 12 years and this 
decision was oonfirmed by their Lordships 
of the Privy Gouncil, with the result that 
the plaintiffs got a decree for sale of the 
mortgaged property. The curious pert ofthe 


"Karan Singh v. Bakar Als Khan (1). 


. vite 


case is that it would sppear that both in 
India and also before their Lordships of the 
Privy Council thé8 suit was treated as a sunib 
for possession, whereas in truth awd in fact 
it wasa suit for sale just like the prefent 
case. This may possibly have been due to 
the fact that the defendant’s case was that 
his adverse possessidn had osmmenced 
before the mortgage was made. This was 
the argument which was put forward by 
the learned Counsel for the appellant when 
arguing the case before their Lordships of 
the Privy Council, and their Lordships held 
on the facta of the case as proved that 
adverse possession did not commence until 
after the date of the mortgage. Fa there- 
fore, became quite unnecessary for their 
Lordships to depide what was the Article 
of the Limitation Act which applied to the 
circamstances of the case. The caso was 
decided against the defendant in the case 
they tried to substantiate. This decision 
of their Lordships of the Privy Council was 
cited inin the case of Aimadar Mandal v. 
Makhan Lal Day (4). The learned Chief 
Justice held that the case did not apply. 
There seems to have been a division of 
opinion in Madras. As mentioned before my 
only difficulty is the decision of their Lord- 
ships of the Privy Council; but having regard 
to the fact that mo argument on the ques; 
tion ever took place before their Lordships. 
and that it was quite unnecessary bo decide 
the point, I do not think that the cease can 
beregarded as in any way a binding authority 
upon this Court on the point in issue. I ac- 
cordingly would dismiss the appeal. 

TUDBALL, J.—I concur. The question now 
before us is discussed at considerable length 
in the case reported as Nandan Singh v. 
Jamman (8). I fully agree with all that 
has been said there and have no reason to 
add anything further. 

Cuamigr, J—-I had to decide this ques- 
tion some years ago, and I then thought that 
it was in reality governed by the decision of 
their Lordships of the Privy Council in 
Both 
this Court and their Lordships of the Privy 
Council seemed to me to have held that time 
began to run against the plaintiff under Article 
145 of the second Schedule to the Dimitaw 
tign Act of 1871 from ¢he date on which 


| 18) 17 Ind. Oas 68% 84 A 64; TOA. Led. 378. 
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the ion of Karan Singh began be- 
@ause that possession was adverse to the 
plaintiff. What has sinca, been put forward, 
as an explanation of the devision of this 
Oourt and of their Lordships of the Privy 
Council, does not seem to have occurred to 
any of the five Judges who dealt with the 
case in this Court, or «bo any of their Lord- 
ships who heard the appeal, and I must say 


that to my mind the explanation is neither’ 


sufficient mor satisfactory. But as some 
learned Judges of this Oourt and of the 
Madras High Court have recently expressed 
the opinion that the decision of their Lord- 
ships should not be regarded as covering a 
case of this kind, T defer to their opinion 
with a view to secure uniformity of decision. 
If the decision of the Privy Oouncil is not 
appticabla to the case then, if my opinion, the 
vaso is clear. On this ground I agree with 
the learned Chief Justice in dismissing ‘the 
appeal. : 

By rea Oouer—The order of the Gouri 
is that the appeal be dismissed with bosta 
indhiding in this Court fees on the higher 
scale. š 


Appetd dismessed. 


` 
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MADRAB MIGR OOURT. 
Urru Appa No. 65 or 1911. 
Apri 22, 1914. 

Prewent>—Sir Charles Arnold White, Kr.,Ohief 
Justices, and Mr. Justice Seshagiri Aiyar. 
BREE BRAH SREE MADANA MO NA 
ANANGA BHEBMA DEO KESARI 
QAJAPATHI, rira A umor, Br SREE SREB 
SREE KANDANA DEVI PUTTA 
MAHADEVI, HIS NEXT FIEND, BUT NOW HAVING 
ATTAINED MAJORITY, vide ORDB ON CIVIL 
Mrecentaxgovs PETITION No. 371 os 
21911, Datan Aru May 1911—-Pramterr— 

t APPHLLANT 


DOTES 
SREE SREE SREE PURUSHOTHAMA 
ANANGA BHEHMA DEO—Darasnixrr— 
PREsPONDHAT. 

Hindu Lawa Adoption by widow—Death of ‘adopted 
sonfecthd adoption, validity of-~Gonditions—- Vesting 
and divesting of ecstate—Joint family=-Go-parosnary 

body~-Lemitidat!—fenpattitie alate Tras kmit for 
sioption—ggile piien-dèril, ovtetnuction o` 
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MADANA MOTAWA ARANGA SÍNA DHO KASARI v. 
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In construing a deed conferring authority to adopt, 
the safe rule is to try and ascertain the intention of 
the donor of the power from the terms in which the 
authority is given, viewed in the light af such ex- 
trinsic evidence as would be admissible if the ques- 
tidn for consideration 7 the construction of a 
Wil. 

Suryanarayana F. Veàtataramaxa, 20 N. 882 (P.0.); 
10 0. W. N. 921, 1 M. L. T. 260,16 M, L. J. 276; 4 
L. J. 171; 8 Bom. L. B. 700; 8 A L.J. 70% 88 L A. 
145, followed. 

Rani Dharam Kunwar v. Balwant Singh, 15 Ind. Oas. 
678; 89 L A. 14% 16 0. W. N. 675; 9 A. L.J. 780; 14 
Bom. L R 493; (1012) M. W. N. 641; 12 M. L. T, 98; 
18 0. L. J. 63; 84 A. 898; 73 HM. IL J. 200, Bhagabat 
Pershad v. Murari Lal, 7 Ind. Oas. 427; 15 0. W. N. 524, 
Mussumat Bhoobun Moyes Debia v. Ram Kishore 
Achar} Chowdhry, 10 W. L A. 270; 3 W. R. (P. O.) 
15, 1 Buth. P. O. J. 574 2 Bar. P. O. J. 111; 19 Eng. 

1868, on3 A, 4 semindar, gave authority to his 
wifo, K, to adopt a son to him. In 1870 K adopted B 
who died in 1006 learing his widow E. On B's death 
the son of 4's undivided younger brother succedded 
to the semindart. He also having died fifteen days 
after his soonssion was succeeded by his two sons 
(defendants Nos. 1 and 2). In 1907 K adopted 
another son, the plaintiff, who sued to recover tho 
semindari from the defendants Nos. land 2: - 

Held, that the widow had powar to make a second 


“adoption, bub it could not be exercised in this oase 


by. reason of the fact thst B's widow was alive 
when the adoption in question was made by A's 
widow. 

Mutasaddi Lal v. Kundan Lal, 28 A. 377 (P. O); 
8A L. J. 246; 1 M. L. T. 08; 8 Bom. L R. 871; 16 M. 


L. J. 174 Bimakrishna v. Shamarao, 26 B. 528 (F. B.), : 


4 Bom. L. R. 315, refarred to. 

Per Arnold White, O. J—Ths doctrine of vesting 
and divesting of an estate by an adoption applies both 
to separate and joint property. 

Sinnachami v. Rrmasamy Chsitiar, 18 Ind. Oas. 7; 
10 M. L. T. 463; (1011) 2 M. W. N. 539 22 M. L. J. 85, 
followed. 

Per Ssshagiss Aiyar, J—An authority to adopt 
given by @ Hindu husbani to his wife should be re- 
garded aa baing gonera!lin its nature, unless condi- 
tions have basen imp sed upon lk by him. 


Obiter dicta,—(1) An heir to a semindar: in the 
Madras Presidency is to be found by regarding tho 
estate as family property; 

(2) the last melo-holdar’s theory is inapplicablo 
to a joint Hindu family; 

6) whare property passes by inheritance end 
vests ina full owner, a subsequent adoption would 
not divest his property; 


(4) the ostete taken by survivorship a 
member of the joint Hindu family is a condi 
estate subject to defeasance ‘on the coming into ex- 
fabance by adoption or otherwise ofa new member 
into the oco-parcenary. The rule of law that in 
ordar that an estate once vested may bo divested the 
adoption should .bs made to the last male-holdaer, is 
not appliceble to 0o-parcenary properties; 

(5) an impartible. semindan is joint family prp- 

subject to an ekoeption; 

(6) there is no limit of time within Which -a 

widow should thake ad. adoption; f 
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(7) 
second adoption will not resultin creating a new 
lina of snocassion but will only transfer the estate 
from ons intermediate owner to another with the 
prospect of the lattar sven to be diveared, ths Oonrt 
might well lay down that the limita of the power to 
adopt have been reache 

0, When a poron i in exlstbsnæ who is oym- 
ps 2 adopt a boy in whom ths fall propri 
right will vest thet must be taken tobe the ital 
of the exercise of the power by the widow to make 
wnoosasive adopti 

Krishna v. Sami, 9 M, 64 (F. B.), Bachoo v. 
Maxkorebai, 20 B. 61; 6 Bom. L. B. 288, Surendra 
Nandan v. Sailaja Kant Das Mahapatra, 18 O. 885, 
Baja of Kalahasti y. Achigadu, 39 M. 454, 17 M. L.J. 
887, SZamiadar of ar v. Trustee of Thirs- 
malai Tirnptti Davasthanam, 2 Ind. Ons. 18; 82 ML. 420; 
19 M. L. J. 401, Maharajah of Bæbili v. Kaminayani 
Bragtre, B Ind. Osa, 860; 9 M. L. T. 135; (1910) M. 
W. N. 101; 85 ML 198, Abhinana Paras Priya v. Armi 
Ringaswami Rao Sahib, 15 Ind. Oas. 412; (1912) M.W. 
-N. 700; 12 AL. L. T. 245; 23 M.L.J. 79, Vellanki Fentata 
Krishna Rio v. Venkata Bama Inkhshmi, 41. A. l; 1 
M. 174 (P.0.); 26 W. B. 21; 1 Ind. Jur. 68; 3 Sar. P. O. 
J 88h38 Zath. P. O. J. 858, Veatapps Bapa v. Jivaji 
Krishas, 25 B. 306; 2 Rom. L, B. 1101, Padmakumari 
Debi v. Court of Warda, 

(P. OD; 4 Bar. P. O. J. 285; 


where the exercise of a power to make a 


Thayanmal v. 

11 Ind. Jur, 271; 5 Sar. P. O.J. 1 
M. L 

Trimbak v. Shantarae, 17 B. 164 yamala 

v. Nanda Kumar Boos, 88 O. 1806; 4 O. L. J. 857; 11 0. 

W. N. 18, Adivi Ssryzprakasea Bow v. Nadimarty 

‘Gangaraju, 4 Ind, Oas. 896) 7 M. L. T. 286, (1910) M. 

W. N. 251; 88 M. 228, referred to, 


Appeal against the decree of the District 
tone of Ganjam in Original Suit No. 12 of 
1908. 

Mr. K. Srintnasa Atyangar, with him Mr. 
H. Suryanarayana, for the Appellant. 

Mr. S. Srinivasa Atyangar, with him Mr. 8S. 
Varadachariar, for the Respondent. 


JUDGMENT. 


Warm, C. J.—The material facts for the 
pusposes of this appeal are set out in the 
judgment of my learned brother which 
I have the advantage of reading. I 

- need not repeat them. The questions for 
determination are:— 

(1) Was the second adoption within the 
powers conferred by tho authority to adopt 

` (Exhibit B) P? 

(2) If so, (a) was the adoption, though not 
made to thelast male-holder, effective for 
the purpose of divesting the estate or interest 

` which, atthe date of the adoption, had become 
| Voated in the defendants P 
(b) Was the fact. thatAdikonde’s son's 


widow was alive when the adoption was 
made to Adikonda a bar to the exorcise of 
the power P . 


As pointed ont by their Lordships of the 
Privy Oouncil in Suryanarayana v. Venk@arc- 
mana (1), “the main factor for consideration 
in theo cases is the intention of the 
husband.” I think the only safe rule is to 
try and ascertain the intention of the donor 
ofthe power from the terms in which the 
authority is given viewed in the light 
of such extrinsic evidenco as would be 
admissible if the question for consideration 
were the construction of a Will. In the 
present case, for instance, jn my opinion 
evidence that the husband who gave the 
authority was at enmity with his brother 
and was anxioug to exclude him from the 
succession, would be admissible extrinsic 
evidence as evidence of an attendant circum- 
stance. Evidence that the- first adopted 
aon lived for thirty-six years, ond that events 
happened between the giving of the authority 
and the second adoption which if the testator 
could have foreasen them might have made 
it likely he would restrict the authority to 
one adoption, seems to mo to be extrinsic 
evidence which is not admiasible. 


As regards the argumeniatum ab incon- 
pensnii on which the learned Judge lays 
considerable stress, I think considerations of 
convenience have more relevance in- connec- 
tion with the. second md third questions 
than with the question of construction. No 
donbt, there are passages in some of the 
judgments in the cases to which the learned 
District Judge refers which lend support 
to his view that for the purposes of as- 


‘oertaining the intention of the donor of 


the power, subsequent events -might be 
looked to. The learned Judge cites a passage 
from the judgment in Mussumat Bhoobun 
Moyes Debia v. Ram Kishore Achar} Ohowdhry 
(2): “It could hardly have been intended 
that after the lapse of several successive 
heirs a son should be adopted to the great- 
grandfather of the last taker.” This was 
an observation with reference to the 


“particular case beforo their Lordships, I 
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do enot think ‘this caso was intended 
e to lay dêwn any ganaral canon of coastrao: 
tion. 


_ With all respoot to “tho saad District 
Judge Ithink the suthority in the present 
-case, read by the light of the judgment of tho 
Privy Council in Suryanarayana v. Venkata- 
ramana (1), is sufficiently wide to include a 
, second adoption. 

As regards the second question, it is common 
ground thatthe adoption was not made to 
the last male-holder, and that, when “it 
was made, the semimdart had vested in 
Vaishnava Des and his son succeasively. 
The contention, on behalf of the appellant, 
was that the rules suggested by Mr. Mayne 

win paragraph 191 of his book are nob appli- 
cable to joint Hindu families living under 
the Mttakshara Law. © 


As regards this question, whilst I do not 
‘desire expressly to dissant from the view 
‘which my learned brother takes, I am not 
satisfied that the view which I took, though 
the point did not then actually arise for 
decision, in Sinnachami v.° Bimuimy 
'OheHitar (8) was wrong. Ido not think it 
‘necessary to discuss this question further 
since I agrea with my learned brother's 
conclusion with referenco to the third 
‘question vis, that in tha prosent case the 
‘power is-not exercisable by raason of the 
fact that Brojo Kishore’s widow was alive 
when the adoption in question was made by 
Adikonda’s widow, 

I would dismiss this appeal with costs. 

BESHAGIRI Arran, J.—Adikonda Deo, remi- 
dar of Chinnakimidi, died on the 23rd Nov- 


omber- 1833. Prior to his death, on the' 


18th November 1868, he gave authority to 
his wife Kandanna Davi (Hxhibié B) to adopt 
a gon to him. She was then pregnant and 
subsequently gave birth toa daughter ; she 
‘adopted Brojo Kishore D3 on the 20th 
‘November 1870. Batwaen tha death of 
Alikundi and the adoption, tha semindari 
vested in Raghunatha Deo, the undivided 
younger brother of Adikonda. The autho- 
rity toadopt having been disputed, a suit 
was instituted (Original Sait No. 1 of 1871) 
on behalf of the adoptel] sont recover 
possession of tha ssmindari. Tha mutter 
went up to the Privy Counsil; it was desided 


(8) 13 Ind. ~~ "14 L T. 433; Gen) SM. W. 
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that the authority to adopt was gonuine, and 
thatthe’ adopted son divested Raghunatha 
Dao. [Sri Virada: Pratapa Raghwnada Deo 
v- Sr Bros Keshoro | Patta - Deo 
(4)]. Brojo Kishore died‘on 8rd September 
1903, leaving his ‘widow’ Ratnammala him 
surviving. She is alive'but is not a-party to 
the present litigation. Vaishnava Deo; the 
son’ of Rioghunatha Dep, succeeded to the 
somindari on the death’ of Brojo Kishore; 
he died on the 18th November 1903, 15 days 
after his sacoeasion. Defendants Nos. 1 and 
2 aro‘his sons. Knundunpi Devi, the widow 
of Adikonda, purporting to act on the autho-. 
rity conferred on her’ by’ her husband, 
adopted the plaintiff on the'lst December 
1907. 
adopted son to recover the semindars from 

the defendants. The defendants plead that 

the power given. by Adikondsa did not 

enable his widow to mike a second adoption; 

that the oxistence of Ratnammala, the widow 

of Brojo Kishore, is a bar to the exercise of 

the power, even if it was not exhausted by 

the first adoption; and thas the’ adoption 

not having been made to the last malc- 

holder,- it is: invalid. The learned District 

Judge of Ganjam ina very elaborate’ judg- 

ment held that ths plaintiffs claim’ was ` 
unsustainable, and dismissed the suit. Hence 

this appoal, 

The first question for determination is 
-whether under Exhibit B Kundunni Devi 
can makea second: adoption. The genuine- 
neas of the document: is not in question. It 
does not specify any particular individual as 
the boy to be adopted and it imposes no 
othar restrictions. It was rightly conceded 
by Mr. S. Srinivasa Aiyangar, the learned 
Vakil far ' the respondent, that the use of 
of the words “ a sn” was not intended to be 
restrictive of the member: Similar; words 
were held to authorise * successive ‘adoptions, 
Vids Rani- Dharam- Kunwar vy. Balwant 
Singh (5).- Ib was argued, however, that 
Atikonds could ‘never have contemplated the 
death of the’first adopted son and the ‘neces- 
sity for a second- adoption and, therefore, the 
dboument shonld not be construed as ' con- 


Nn 6:25 W. mopar teh A - 154 11 Ind. Jar, 
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ferring such a power. The canon of con- 
straction regarding powers to adopt is mot 
different from that of ordinary testamentary 
dispositions: the mtentien of the testator has 
to be gathered from the language employed 
by hin ‘and from the cifcumstances existing 
pt the time of the grant ofthe power. If 
Adikonda was eeu of looking far ahead, 
I am prepared to that he contemplated 
thet his brother Raghunatha Deo and his 
descendants should not suvoeed to the 
somindori under any circumstance. Jn the 
earher Htiga¥ion it is ‘pointed out by Sir 
James Colville delivering the jadgment of 
the Judicial Committee in Sri Virada Prabapa 
Raghanada Dao v. Sri Brow Keéshoro 
Patta Deo (4) that the brothers “were 

long on bed terms with each other... ..... 
The strife was embittered by subsequent 
quarrels between the brothers, and by the 
desperate attempt of Raghunada, as late as 
: ae to oust his brother by proving him to 
be iflegitimate. ” The judgment goes on to 
say “ that Adikonda would desire to retain, 
by afl means in his power, the semindari in 
his‘own Hne.” If, therafore, ib is permisstble 
to speculate upon what Adikonda would have 
desired in case his adopted son died, the 
probabitities are that he intended his widow 
to make second’ adoption, if the law per- 
mitted her to do so [see Bhagabat Pershad 
c. Merari frak'6)]. It is clear that Adikonda 
was anxious that he should have a son 
“worthy of his throns”; and the fact that the 
authority was given ata time when his wife 
was pregnant artentuates the position that 
hia intention was that his line should be 
continued by an adopted son in case his 
wife gave birth toa female child: The 
vase is covered by the decisien of the Judicial 
Committee in Suryanarayana v. Venkata 
rancor (1). The learned Vakil for the re- 
spondent contended that the authority given 
to the widow in that oase was more general 
and comprehensive in its terms. than is 
contained in Exhibit B. But tho principle 
enunciated in that devision appHes with 
equal: ferce to this case. Their Lordships 
of the Jutivial Commitee have indicated 
that the authority given by a Hindu husband 
tw his wife should è regarded as being 
enget in ita nature, unleas conditions have 
been imposod or Limitations plated upon 
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it by him. At page 387, their Lordahipa 
say that they are mabla 44 stich much. 6 
weight io the opjnion of Sir Wikiam 
Mamangiten to the effect that wx 
gecond ‘adoption is invalid. This di- 
approval is based sn the fact that Sir 
William Maonaughten ignored the opinion 
of the Pandit and dad not quote amy pre- 
cedents for his conclusion. The Vyavas¥ha 
of the Pandit, which is cited with approval, 
expreasly says that asthe “the dead put in 
does not restrict the adoption to, one son 
only” another may be adopted. The wow 
of the 


ramana (1), is in entire accordance with 
the dictum of the Bkhagabut Pershad v. 
Murari Lal (6) anå Ram Dharam Kemat v. 
Balwant Singh (5) also proceeds on the same 
ground. T' am, therefore, of opinion that 
Exhibit B did confer a power to make a 
second adoption. The learned District 
Judge’s conclusion to the contrary is largely 
based upon two consideretions: (1) that no 
question of spiritual ‘benefit conld have beèn 
in the contemplation of Adikonda, a3 ib 
was customary in Uriya Zemendari tamites 

to appoint a Brahmin priest’ to conduct the 
funeral ceremonies ef the deceased and to 
perform his annual sradhas, and: (2) that 
aa the adopted son lived tothe age of 88 
years tho spiritual cravings of the deceased 
must have been fully satisfied. Tt is true 
thet a priest known by the wpplioation of 
the pro-Brahmen is generally appointed by 
thesd sémwndars to perform their vbsequies 
aad sradkas He: also takes the gotrom of 
the deceased. Tt is impossible bo argue from 
fhis thet this hited priest exhaurits all 
the spiritual benefits which a son is ex- 
pected #0 confer upon a Hindu father The 
performance of thease two ceremonies is not 
the only object of having a son. I have no 
desire to discuss sk any length the religions 
precepts. retwting to ‘this question. Ex- 
tracts tem the Smvitis and from the Maba- 
bharata bearing on this subjèêt are collected 
in Serkar’s Vyavestha Barpena, Ohapter 
TX these, ‘however, do mot exhaust the 
materials but they are fainly representative 
of the Shastric injunctions on the subject. A 
Hindu father disires a sen in order that he 
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may discharge his obligations to his ancestors, 
fto his creditors and 4o the gods. A pro- 
Brahmin can discharge only a small portion 
of the first function. The debt to the 
gdis which the Smritis and the Vedas speak “ 
of as being incumbent upon the son to dis. 
charge, consists not onty in the worship of 
the family gods, but‘aiso in the performance 
of good and pious acts, building and 
endowing temples, going on pilgrimage, 
feeding the poor, relieving the needy and the 
distressed, the digging of tanks, etc. The 
appointed priest is not expected to perform 
aus of these duties, nor can he pay the debts 
of the decegsed. The idea that the pro- 
Brahmin can bes substitute for a son is 
altogether foreign to Hindu notions. The 
second objection must DOW be taken to have 
been set at rest by their” Lordships of the 
Judicial Committee endorsing the considered : 
opinion of Mr. Justice Romesh , Chunder 
i Mitter in Ram Soondwr Singh v. Surbanse Dosse 
(8). Itis enough to say that that view is 
folly supported by the statement of sage 
Yajnavalkya, an authority paramount in the 
Presidency, who says: “The attainment of 
worlds, immortality and heaven depend on a 
gon, grandson, and great-grandson.” That 
a son whe lived for 36 years must be taken 
to have satisfied this craving for three 
generations of descendanta can find no sup-- 
port in Hindu Theology. I have, therefore, 


come to the conclusion that the authority 


conferred by Exhibit B should not be con- 
strued as restrictive of: the powers of Kan- 
dunni Devi to make a second adoption. 


The next question is, whether the ‘fact 
that the plaintiff was adopted to Adikonda, 
who was not the last maile-holder, and after 
the semendari had vested in Vaishnava Deo 
and his son -successively invalidates the adop- 
tion. The only limitation placed by the text- 
writers on the power to adopt is that the 
man should be destitute of “a son.” The word 
has been construed in the . Dattaka Mimansa 
{section 1, paragraph 18) following the text 
of Manu to include a grandson and a great- 

m. Of course, there is an obvious 
limitation of the death of the donee of the 
power. She cannot delegate. These are the 
only qualifications which the ancient law gives, 
and haye been recognised, but the Courts 


have from considerations of expediency im- 


(8) a2 W. B. 131. 


posed further restrictions on the exerċise 
of the power to adopt. They are àttri- 
butable to a desire that property should 
not be dtvested frequently and capricionsly, | 
‘and are the outgrowth of idees tending to the 
preservation of- peace and quieting of title. 
Buoh being, according to my opinion, the. 
principle of judicial pronouncements relat- 
ing +o the divesting of, property, { consider 
that it will not advance justice to crystallise 
them into inflexible and rigid rules, and 
then to endeavour to engraft exceptions on 
them. I shall presently examine the deci- 
sions bearing on this question. Before doing 
go it is necessary to state that the term 
“vesting of property” as applied to a 
Mitakshara joint family i Hable to be mis- 
understood; all that is connoted by the phrase 
is that, in the absence of preferential heirs, 
the presumptive heir- is entitled to possession 
of the eatate withont prejudice to the right 
of others which may acorue at some future 
time. He takes the surviving ‘interest von- 
ditionally. See Krishna v. Bami (9) and 
per Russel, J., in Bachoo v. Mankorsbot (16). 
He gets no absolute Property in‘it, In. 
Hindu Law, property cannot be in ‘abeyance 
but must vest in some one; but the inter- 
mediate holder is not tó be regatded as the 
absolute owner of the property. If this view 
of the position of the persen who takes posses- 
sion pending further de tent is kept in 
mind, there will not be much difficulty in re- 
conciling the various rulings upon the point. 


Mr. K. Srinivasa , Aiyangar contends that 
the roles suggested by Mr.: Mayne in pare- 
graph 191 are notapplicable to families 
living in co-parcenary under the Mitakshara 
system of law. I think the contention is 
well-founded. The graph in question 
has a marginal note “Bengal decisiong,” and 
the rules themselves are obviously inappli- 

cable to joint property; the reference to 
Madras decisions is explainable on the ground 
that they relate to separate property obtained 
by“ inheritance. The authorities bedring on 
the question may be considered under two 
heads. Those relating to separate property 
and to inheritance proper and those.dealing 
with co-parcenary property and to survivor- 
ship. Mwyssumat Bhoobun Moyes Debra v. 
Ram Kishore Achari Ohowdhry (2) and Sri 


tay aot . B.). 
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Virada Pratapa Raghunada Deo v. Sri Broz 
Kishoro Patta Deo (4) represent the 
two classes. It will be convenient, before 
proceeding further to deal with the argu- 
ment of Mr. S. Srinivasa Aiyangar. 
that the distinction Between survivorship 
and inheritance is arbitrary and that the 
decided cases lead ‘to the conclusion that 
joint Hinda family property is really taken 
.by inheritance. He has drawn our attention 
to atray observations in some of the judg- 
ments of the varions High Courts: Krishna v. 
Sami (9) Surendra Nandan v. Satlaja Kant 
Das Mahapatra(11) Bachoo v. Mankorebat(10). 
It bas often been pointed out that sentences 
should mot be detached from the main con- 
text and quoted as precedents. Ido not 
think the quotations themselves bear the 
‘interpretation placed upon them by the 
learned Vakil. He made a further point_ 
that whether survivorship is tho rule of law 
in joint Hindu families or not, it is not so 
in the case.of impartible ssmindaris. The 
course of decisions in this Presidency has 
established that the heir to the semindari is 
to be found by regarding the estate as co- 
parcenary ily property. See -Raja of 
Kalahasti v. Achigads (12), Zamindar af 
Karvetnagary. Trustee of Thirumalat, Tirupathi 
Devasthanams (13), Maharaja of Bobi ~v. 
Kaminayani Bangaru (14) and Abhinana 
Purna Priya v. Arni Rangaswami Rao Salib 
(15). It is true, as pointed out by Mr. S. Srini- 
vasa Aiyangar, that in section 2, sub-clauses 2 
and 3, of the Madras Impartible Estates Act 
(IL 2f 1904) the successor is spoken of as the 
heir; it does not follow therefrom that he 
takes by inheritance. Section 4 of the Act 
introduces practically the same restrictions 
upon the power of the proprietor of the estate 
to make alienation as fetter the acts of the 
managing member of a joint Hindu family. 
The law-has thus practically been brought 
into conformity with the state of affairs 
which existed before the decision of the 
Judicial Committee of the Privy Council in 
the Mahali alienation case, Sartaj Kuan v. 


. L. J, 867. 5 
& 82 M. 429; 19 M. L. J. 401. 
Ind. Cas, 860; 9- BE. LoT. 155; 35 Bf. 108 
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Deoraj Kuari (16). It is true, that the 
semindars in the hands of the successor has? 
been decided to be assets for tho purpose of 
enabling the decree-holder to proceed against 
it for the realisation of the amount due to 

him; to this extent, there is a divergence 

fromthe normal-rule applicable to a joint 
Hindu family. On the other hand, every 
incident which attaches to survivorship, exists 

either by virtue of legislation or by judicial 

pronouncements in an impartible ostate. I, 

therefore, see no reason to hold that the 

semindart of Chinnakimidi is not governed 

by the rule of survivorship relating to joint 

family property. A 

_ Turning now to the two classes of cases 
mentioned by me, I shall first deal with those 
relating to co-parcqnary property. The decision 
in Sn Virada Raghunada Deo v. 

Sri Brow Kishoro Pakta Deo (4) does not. 
directly bear upon the question, but it ‘is 

authority for the position that oven’ when 
the estate had vested ina male owner who was 

capeble of transmitting it to heirs in ful 
proprietary right the adoptes was entitled 

+o divest such person. The next caseis the 
Guntur case reported as Vellanki Venkata 
Krishna Rao v. Venkata Roma Lakshmi (17). 
In that case, the property vested in the first 
adopted son who died an infant and unmer- 
ried. The mother succeeded and made a 
second adoption. This was upheld in the 
Privy Council. The theory thatthe adoption 
should be to the last male-holder fails in this 
case. The case in Suryanarayana v. Venkata- 
ramana (1) illustrates the same position. 
The first adopted son lived for over ten years; 
it was held that the mother was competent 
to make a second adoption. Here again, the 
theory that the adoption shonld.be to the 
last male-holder falls to the ground. In 
Bachoo Hurkisondas v. Mankorebat (18) 

there were two brothers. One of them died 
while his wife was pregnant. The surviving 
brother gave power to his wife to adopt and 
died. The adoption was made after a son 
was born to the predecensed brother. Over 

ruling ihe contention that the case in- 


(18) 10 A. 272 (P.0.);15 L A. bly 6 Bar. P. O. J. 

189; 12 Ind. Jur. 218. 4 sa NA nase 

(17) 4L AL 1 A. 174 (P. 0.); 26 W. B. 21; 1 Ind. 
Jur: 68; 8 Bar. P. O. J. 680,-8'Suth, P; O. J. 853. 

841, A107; 31 B. "978: (P. 0.); 110, W. N. 

neh 2 M. L. T. 206; 17 H. L. J, 348 9 Bom. L. R. 64 
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eHusammat® Bhoobun Moyse Debia v. Ram 
Kishore Acharj Ohowdhry (2) applied, it was 
held that the adoption conferred title to the 
ontgte of his adoptive father. The case in 
Rant Dharam Kunwar v. Balwant Singh 
(5) is the last of the Privy Council rnlings 
on the question. In éhat case during the 
pregnancy of the wife, power to make succes- 
sive adoptions was given ............ & malo 
child was born but died soon. Two adop- 
tions followed in quick succession: both the 
adoptees died; a third adoption was made, 
but was questioned by the adopting widow 
herself as being invalid; the decision itself 
was based upoh the principle of estoppel as 
against the widow; but their Lordships take 
care to say that the adoption was otherwise 
valid and binding. On paĝe 148," there is 
this observation: “Of course, the estoppel 
. pleaded against the Rani must be taken as 
purely personal. It does not bind any one who 
claims by an independent title, but, in view 
of the decision now given, that the respond- 
ent was, in fact, duly adopted, further 
Itigation on the point may be taken as 
happily out of the question.’ 


These decisions of the Privy Council are 
consistent only with the principle that the 
theory that the adoption should be made to 
the last male-holder does not apply to joint 
Hindu families living in co-parcenary. I 
shall very briefly deal with the “decisions of 
the High Court. In Venkappa Bapu v. Jivaji 
Krishna (19) it was held that where the 
mother succeeded after the death of the son’s 
widow, the adoption was valid. In Surendra 
Nandan v. Satlaja Kania Das Mahapatra (11) 
gn adoption by a pre-deceased brother’s widow 
‘waa held good. The same principle was 
applied where property had vested in a 
member of the joint family to the exclusion 
of a disqualified member of that family. It 
waa held that the son of this disqualified 
person succeeded to his share in the joint 
family property. 

These decisions show that the last male- 
holder’s theory is inapplicable to joint Hindu 
families. 


On the other hand, it is now settled law 


that where property had passed by inherit- 


ance and had vested in a full owner, subse- 


quent adoptions would not divest his property. 
(19) 25 B. 806, 2 Bom. L. EB. 1101. 
sles Mean eT 


* Page 677 of 15 Ind. Can—Fd, 





Bhooban Moyee's case (2) decides this expli- 
citly and has been followed in Padma- 
kumari Debi v. Cowrt of Wards (20), Bhu- 
baneswarit Debi ~. Nilomul Lahiri (21); 
Thayammal v. Venkataram (22) and in Rathna 
Mudalvar v. Ragunadha Bhaitar(28). The head- 
note in the last case is incorrect, The case was 
one of inheritance and nôt of survivorship. 
These are oll cases really of collateral succes- 
sion; where property is taken by inheritance 
there is no equity by which it oan be divested 
in favour of a person who had no olaim on 


the inheritance. To this class of oases, the . 


rules enunciated by Mr. Mayne will apply; 
and I feel no doubt that it was never the 
intention of that learned writer to formulate 
a set of rules applicable to joint and separate 
properties alike. Mr. S. Srinivasa Aiyangar 
pressed upon our attention the case decided 
by the learned Chief Justico and Mr. 
Justice Philips Stnnachamt vy. Ramasamy 
Ohettyar (3). In that case the question was 
whether an adopted son can question the 
alienation made by a person in whom the 


property had vested prior to the adoption.- 


It was held that the intermediate holder was 
not in the position of 8 trespasser. The 
learned Chief Justice points out at page 93 
that the language of the judgment in Musam- 
mat Bhoobun Moyes Debia v. Ram Kishore 
Acharj Ohowdhry (2) is not appropriate to a 
case of survivorship; withont giving any 
decision on the point his Lordship -indicates 
that the weight of authority is in favour of 
applying that decision to joint Hindu 
families; no final conclusion was arrived at, 
because it was not necessary for the decision 
of the case;and I do not think that case 
helps the respondent. The learned Vakil for 
the respondent invited our attention to the 
rulings in Ohandra v. Gojarabas (24), Krishna- 
rao Trimbak v. Shankarrav (25), Mantkya- 
mala Bose v. Nanda Kumar Bose (26), 
Adin Suryaprakqsa Row v. Nidamarty 
Gangaraju (27). It is not necessary 


(20) 8 L A. 229, 8 0.802 (P. 0.); 4 Sar. POLS. 
285; 6 Ind. Jur. 148. : 
(21) 191. A. 187; 12 O. 18 (P. O.); 9 Ind. Jur, 898, 
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to. discuss the question considered 
in, these rulings, especially in the Bombay 
cases, as to whether a oo-parcenary comes to 
anend when there are no male mambers 
in the family, and that the property. then 
passes to the widow of the surviving mem- 
ber of the joint Hindu family by inheritance. 
The learned Fudgeg seem to regard the joint 
family asa guasi-corporation which logea this 
character by the death of the last male 
member. Whether this position is correct 
or not, these cases cannot afford any 
assistanes in deciding the question before us. 


I have examined the authority at seme 
length, and my conclusion is that the estate 
taken by survivorship by a member of the 
joint Windu family is a conditional estate 
subject to defeasance on the coming into 
existence by adoption or otherwise of a new 
member into. the co-parcenary, that the rule 
of law that inorder that an estate once 
yeated may be divested the adoption sheuld 
be made te the last male-holder, is not 
epplicable to oco-parcenary property, and 
that an, impartiblo semindant is joint family 
property subjent to an exception. 

There remains yet anobler question ‘and 
that ia whether the existence of Ratnamala, 
the wittew of Brojo Kishore, is a bar to the 
adoption made by Kundonni Devi. Mr. K. 
Srinivasa Atyangar argnes that the only 
limit bo the power to adopt is that mentioned 
in the text of Dattakn Mimansa already 
quoted. His true that the Legislature has 
fixed no period of limitation and as pointed 
ont, in Matasnd& Ial v. Kundan Lat (28), 
there is no mit of time within which an 
adeption sholli be made. First adoptions 
made long after the granting of the 
authority have been upheld on this ground. 
Spe also Mayne, paragraph F354, and the cases 
cited at the foot-note. Our attention has been 
drawn by the learned Vakik for the respond- 
ent to the casein Ramtrishna v. Shamarao 
(29), where Justico Ohandavarkar in 
delivering the opinion of the Fall Bench 
BAYB: ere a Hindu dies leaving è widow. 
and a son and that som dies. leaving a natural 
born or adopted son or leaving no son but 
his own widow bo confinue the line by means 
of adoption, the power of the former widow 


ak ACS ia J. 246) k IE L. T 98; 
8 Bom. L. B. SAL. TAK. L. d.. 
(297 20 B. 526 GF. D i Bom h ms 


is extinguished and can never afterwards be, 
revived”. Itis not easy to trace the oxigin® 
of this rule. It is stated in some of the decided 
cases that the law does not favour an 
unlimited ‘user of the power to adoht. 
Although the power fo adopt muat receive 
a liberal interpretation, it is mot, in my 
opinion, inconsistent .with this prineiple 
that some limitation should be placed on 
the donee of the power. Law does not ` 
favour constant interruptions. with posses- 
sion; and it is desirable that seme pule of 
equity shonld be enforced against permitting 
successive adoptions. In the present case 
Brojo Kishore was 36 years of-age whan he 
died. He had no male issue at the time of 
his death. He made no adoption himrelf. 
As his widow Ratmammals is not a party to 
this litigation, we sre not ina position to 
say whether he has authorised her to make 
an edoption, nor can we assert that this 
lady is not in a position to make an adeption. 
If she adopts, the plaintiff, as admitted by 
the learned Vakil for the appellant, can hawe 
no claim to the estate; where the exercise 
of a power to make a second adeption will 
not result in creating a new line of succession 
bub will only transfer the estate from ons 
intermediate owner to another with - the 
prospect of the latter being eventually 
divested, the Courte might wek lay down 
that the limit of the _power to adopt has 
been reached. Mr. Justice Ohandavarkar 
has taken this view and I find he is support- 
ed by authorities; West and Buhler 984 and 
985, Payapa v. Appanna (80), Thayammal v. 
Venkataram (22): Amulya Oharan Seat v. 
Kali Das Sen (31). Ft is true that in 
these latter cases the property vested in the 
son’s widow. In the present case the pro- 
perty does not vest either in the mother-in- 
law or in the daughter-in-law. f do not 
think this fact can affect the principle that 
where a person is in existence who is com- 
petent to adopt a boy in whom the fult pro- 
prietary right will vest, that must be taken 
to be the limit of the exercises of the power 
by the donee to: make snoeessive adoptions. 
I have, therefore, come to the conclasion, 
though not without hesitation, * that the 
power of Knndunni Devi to make a second 


adoption is not exercisable under the 
3 23 B: 827. 
8)).42-6. 861,10. L, J. 20: ° 
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e circumsfances of this case. Ib ig upon this 
ground” alone that Ipold that the appeal 
fails: I- agree: in dismissing, it. with coats 
k Appeal dismissed. 


MADRAS HIGH OQUBT. 

Omi, Reusiox Panrtios No. 340en LITI. 
April IS, 1914, 
Present:—Mr. Justice Sadasiva Aiyar. 
ARUNACOHALAM CHEFTIAR—~ 
Prusororey—Perrrioxee 
vara’ 


KASI NEVENDA PIELAL Acem or 
Messrs. RALLI BROTHERS AND ANOTHER 
— Dern DANE- RISPON DENTS. 

Contract Act (LX of 1872), 4.. 290-—Coatract in pris- 
cipal's namo—Ayent's liahility—Respondgntnot appear- 
ing at first hearing, of appeal—Right to appear 
ab subsequent stages without permission of Court. 

An agent, by entering inio, a, contract in his pringl- 
pal's name, holds out that he is merely an agent 
and it is the principal and not the agent that in lidble 
on, such a contract, ‘ 

i Ttika Basawaraju v. Parmpand Yo, 21 M. 318, fol. 

Quore.— Whether a responden: b falling to appeer 
on, the first hearing of an appeel has a right to 
appear at any further of that appeal withont 
the Oourt’s permission. a i 

Petition, under section 25 of Act IK of 1887, 
` praying the High Cour te. revise the decree 
of the Court of the Suberdinate Judge of 
Tanjore in Small Cause Suit No. 610 of 1916. 

Me. G. N. Rama Ohandsa Astyar, for the 
Petitioner. 

Mr. T. K. Venkatarama Basri, for the. Be- 
spondent. : 


This petitien coming on for hearing on: 


the Jat October 1912, the Oourt delivered 
the follewing 

JUDGMENT.—l. The Subordinate Judge 
is mistaken. in saying that Exhibits V Series, 
‘VI Series, VII Series and VILE Series mention 
Ralli Brothers as the other contracting 
party. | They mention ““Messes. Ayence Bnls 
Freres” which I taka to mean “ The Agents 
of Rallt Brothers.” = 

2. Probably they mean the Agents’ at 
Pondicherry of whom the Ist defendant 
alleges that he is only a sub-agent (para- 
graph 6). i SN 


| 3. The lewer Count's. finding om the 44h 
isaup cannot, be accepted as it ia vitiated By 
ike, misreading of these docamanta. Me ig 
raquacied to. give a rewised finding after 
aensidering the quedtion. whether he is merely 
a sub-agent.of the Pondicherry Agency and 
whether, if the contract was with the 


` Pondigkarry Agency, the Int defendant will 


be Kable. He will alse consider the oral’ 
avidenoe (if any} on the record ak to the ` 
lst defendant's, undertaking to be personally 
Hable before coming to his conclusions. 

4, He will also give a finding on the 
Sed! issue. ; 

The time for the snbmission of the findings 
wiki be one month from the date of the 
recsipk of the reeerds. 

Seven days will be. allowed for Bhing 
obgections. 

In compliance with the order contained in 
the akeve judgment, the Subordinate Judge 
of Tanjore submitted, the folowing 

~~Theaboxe snit has been re- 
mended for a revised finding on the evidence 
on record on. the 4th. point and: for a finding 
on the 3x& point. 

2. Shh poins.—Pirnt defendantin paragraph 
Gof hiswritten statementsays.that ho is mi 
the snb-agent of Messrs. Ralli Brothers at 
Pataketu. In his deposition as his witness, he 


‘swears that he was. appointed snb-agent at 


Fatukota by the chief agent of Messrs. Rall 
Brother, at Pondicherry. Exhsbit I is a letter 
written by one of plaintiff's Kaviasthans ap- 
parently to the Ist defendant, in which he is 


. described as the sub-agent of Messrs. Ralli 


Brothersat Patukota. Exhibits VIO and. VITHa 
are day-book and ledger mainteined by the Ist 
defendant. They are describet as the 
accounts of Messrs. ReMi Brothers’ sub- 
agency at Pattnkote. These documémts oer- 
noborate let defendant’s statement that he 
is enly:a sab-agent. I hold, therefore, that 
lst defendant was only a sub-agant appointed 
by the chief agent, of Moss», Rall Bro- 
there.at Pondicheney. 

8. Exitbits V, Va snd Vo are the sale 
memos: relating- to tre contracts in question, 
They were executed by the 2nd dhfandané 
(alleged agent of the plaintiff) to the agent 
of Messrs. Ralli Brothers at Pondicherry. 
Exhibits VIL Vile and VII} are memos. 
of accounts relating to the said ocontracta 
etd: it. isi stated in them’ that they are 
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accounts of 2nd defendant with the agent ot 
Messrs, Ralli Brothers at Pondicherry. It 
is, therefore, clear that the agent of Meesrs. 
Balli Brothers at Pondicherry was in writing 
made the contracting party and that tho 
contracta in question wero made directly in 
his name. 

4 The plaintiffsePleader here has not 
pointed out to ms any authority to 
show that. in the circumstances of the 
caso, lst defendant is personally liable for the 
plaint claim. He merely. relies on the 
statement of the plaintif made in his de- 


position as his lst witneas that he looked” 


to lst defendant for payment of the money 
due in respect of these contracts. There 


contracts were ontered into, not by the’ 


plaintiff personally, but by the 2nd defendant. 
In the plaintiff's accounts, Exhibits A Series, 
yo mention is made of lst defendant’s name 
in any place, but ib is shown in them that 
the dealings are with Messrs. Ralli Brothers, 
Patukota. The plaintiffs statement in the 
light of documents in the case appears 
improbable and I do not believe it. I 
hold that the contracta in question wero 
with the agent of Messrs. Ralli Brothers at 
Pondicherry and that the lst defendant did 
not undertake to be personally liable to the 
plaintiff for the money alleged to bo due in 
respect of the said contracts. 

b. Section 192 of the Indian Oontraet 
Act lays down that the sub-agent is reaponsible 


for. hia acts to the agent but not to tho_ 


principal, except in case of frand or wilfulness. 
Section 230 does not in terms apply to sub- 
agents. If the agent of Messrs. Balli 
Brothers at Pondicherry is to bo treated as 
the principal and the sub-agent (lst defend- 
ont) as his agent af Patukota, the principle 
of the decision reported in Tutika Basavaraju v. 
Parry & Co. (1) applies. I find the 4th 
point against the plaintiff and in favour of the 
1st defendant. - 

6. The second defendant does not put in 
his appearance either in person or by a Pleader. 
The plaintiff's Pleader and the Ist defend- 
ant’s Pleader here put in memos. asking me 


JG) 27 XL 815. ‘ 


Fa | END or VOLUME XXIV. 


2 


not to give any finding on the Srd point {ina e. 


I, thérefore, record DQ finding. 

This petition coming on for final hearing 
yeaterday and this day after the return by 
the lower Court of the findings on the issues 
referred by this Court of trial, the Oourt 
delivered the following e 

JUDGMENT.—When this case came on 
before me on the 81st October 1912, theinterest- 
ed respondent (lst defendant) did not appear 
and I called for a revised finding, believing 
in the light of the argument of the petitioner’s 
Vakil thet a French oxpression used in Ex- 
hibits V Seriea ef cetera meant: “The Agents 
of Ralli Brothers.” The respondent's learned 
Vakil now tells me that that expreasion has 
the meaning, “The Agency business carried 
on by the Firm of Ralli Brothers.” Iam 
not quite sure that a respondent, who did not 
appear when an appeal or a revision petition 
was called on or argued on the firat day of 
the hearing, can afterwards appear as of right 
and claim to be heard at later stages of the 
case without the permission cof the Court. 
However, I shall allow him to appear, asg- 
suming that such permission is required. 

It ig unnecessary to consider the meaning 
of that French expression further, for, 
whether the defendant isa sub-agent under 
the agent of Ralli Brothers or is anagent di- 
rectly of the Firm of Ralli Brothers, the. 
contract with plaintiff was in writing, and, 
according to the ruling in Tutka Basavaraju 
y. Parry § Co(1), the presumption raised under 
section 280 of the Indian Contract Act is 
rebutted by the fact that the contract is’ 
made in the name of the lst defendant’s 
principal (whoever he may be) and not of the’ 
1st defendant. 

As regards the Subordinate Judge's re- 
fuml to add Ralli Brothers as dofendants, it 
is too late to add them now, having regard io 
section 22 of the Indian Limitation Act. 

The petition js dismissed with only halt 
of the 1st defendant’s costs, as the lst de=’ 
fendant’s failure to appear on the first 
occasion has unnecessarily delayed the dice 
posal of this‘crse. 


Petition dismissed, 
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— — Custom——Succession of adopted son in 
natural family—Bars Jats of Garhshankar Tahsil, 
Hoshiarpur Distriot—Burden of proof—Riwaj-t-am 
entry in— Weight In absonce of instances. 477 


Adoption-deed reserving irfe-interest to 
mother—Registration compulsary 716 


Adverse possession — Grazt-deed — An 
cient instrament—Ambiguity — Construction of 
document—Oonduct of parties -Usage—Intention 
—Plain meaning got overridden by long umge 
Debutter property—ANenation co 

—— Heia of deceased pei son— 
Tenants-rx-comnion—Kaclusion fron enjoyment noces- 
sary to claim title by adverse posession. 


Where possession can be referred toa legal right 
there is no acqumtion of title by presomption 

Where the heirs of a deceased person succeed as 
tenants-in-common, mere possession of the property 
by one of the hers of the deconsed cannot be adverso 
against the other, unleas thero has been exclusion of 
the latter from enjoyment to hig knowledge. Ma 
GIRI APPAYA v, Gra KRISTAMMA 436 


— - Ocoupation for more than 
80 yeare—Storing hay-ricke—Animus possidendi— 
Burden of proof. 


. The ocoupation of a Gramanatham or village site 
belongmg to Government by merely storing hay-ricks 
on it will not of itself constitute adverse possession 
as against the Government even if the occupation 
be for a period of 80 years. Where, however, acts of 
ownerahip, such as transfer, eto„ hare been 

the animus possidendi, necessary to constitute title 
by adverse possession, is manifest and possession for 
& period of 80 years is sufficient to presume title in 
the occupant and to shift the onus on to Governmont 
to prove their titl. WM. Puricon Boraxma v. 
Gonusu Asuruy, 16 M, L. T. 48 735 


~ Partition of jaint property 


— c —— Booond appeal — Questi 
of custom—Absence of certificate—Person gan on 
ing along with last holder 6 


2min : Simple mortgage—Adverse 
possession against mortgagor not adverse to mort- 
gagee 997 
title by—Anim 
aidendi—Animus based on real or pretended titla 
Titls aoqwred not higher—Defendants leenses withen 
twelve yoare—No acquenntion of title by prescription, 


Acquisition of title by prescription depends 
the nature of tho animua posndeadi, w. othar a 
e 











— 




















—Burden of proof 
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‘Adverse possession- oonold anak 


annie in bgsed en a real or falso or pretended title 
edoes not matter, and the title cannot bs higher than 
what could be acquired uf the pretenco or falsshood 
proved true, i > ï 
- Where the defendants ware lessoes within twelve 
yoars, there could bə no acquisition of title by pres- 
oriptlon. M. Mastara Vitti, Raman r. PUTHU- 
LATH AMBU - 95 


— —«— by widow—Intention’ to 
aoquire absolute estate warting—No adversences— 








- Plea of lumitation in second appeal 716 
Agent —Oontract in principal's name— Agent's 
liabilities S 1007 


Money entrusted to broker — Criminal 
breach of trust—Broker to bear all loss 332 


Agra Tenancy Act (Il of 1901), eae 


—— —— 8. 57 (D)—House, erse- 
tion of, on very amall portion of holding—Act com- 
planed of not detrnnental to whole holding or even 
bulk of tt—Jectment only jrêm portion ingurrously 
affected, 

Where a tenants holding consisted of 18 flelds 
with an area of over 26 bighas and he built a house 
in one of those fields withan area of 3 or 4 bincas: 

Held, ihat, under section 57 (b) of the Agra 
Tenancy Act, the tenant could not be e from 
the wholo of his holding but only from one field 
in which he had built the house, inasmuch as the 
‘building complained of did not inyuriously affect all 
the land in the holding or even the bulk of it. U. P. 
B. R, Kativu v. Sumpan Lat, 10 L.5.276 783 


———— Ch. XK—Renti-fres grores 


——» 








snare 





— Assessment of rent—Jurisdiction—Orril or Revenus, 


Court. 

A Civil Court has jurisdiction to assess rent ona 
grove A. Pauscosnt, KATASTHA PATHSHALLA T. 
Simo BALAK, 12 A. L. J. 440 


< —— — 8. 194-—Lambardar’s 
right to swo alone—Other co-shasers not necessary 
party ' 

In a lombasdari village a lambardar is entitled to 
bring e amt alone under the Agra Tenancy Act, 
without impleading the other co-sharera. As GUL- 
LARI Lan v. Jar Raw, 12 A L. J. 006 178 


— na -88. 196, 197—Jaris- 
diction — Ejectment suit—Lessor and leseco—Agricul- 
tural tenancy, determination of. 


_ There is nothing m the Tenancy Act which sag- 
gests thak a tenant puts an end to tho tonancy by 
denying the title of his lessor. 

In the case of an agricultural tenancy there is only 
one wey in which the leasor can determine the lcase, 
and that is by taking proceedings to eject the lessee 
or tenant under the provisions of the Tenancy Act 

Tho provisions of section 106 of the Tenancy Act 
apply to suits in which an appeal les in any evant to 
the Distriot Judge or High Oourt, whether they bo 
instituted at the first instance in tho Oiml or im the 
Revenue Court. A. Becuu BAHU v NAND RAM Das, 
12 A L. J. 902 i 5 700 


———— s. 197 7co 
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Agreement—Dəbtor and hls ereditora—dygres- 

mont by some for satisfaction of al debts—Non 
atceptancs by othe: s—Considsration, farlure of. 


Some of tho oreditors of a person, without authority 
from his other oreditora, purporting to act on behalf 
of the whole body of the creditors, entered mto an 
agreenrent with the debtor for the satisfaction of all 
of his debts. The other creditors, however, did not 
accept the arrangement and obtaining decrees for their. 
claims attached tife property included in the agree- 
mont. ` 

Held, that under the circumêtanoes none was bound 
by the agreement unless all the creditars oonssnted, 
and non-acceptanoe of the agreement by same af the 
creditors absolved al. M. Onunpra GURULAH v. 
Gueerraw Korun, 28 M, L. J. 868 i 462 


—-— Offer by lstisr to Company—Minute 
of Company—Acoœepting offer—AU tems of letter 
not sncorporated in minute——Contract. 


One Rose, who had invented a tile called “perfect 
tile,” offered his services ha well as his patent to the 
provisional directors of the ‘Perfect Pottery 0d”, 
which on being duly formed accepted the offer by 
a certain minute of Ootober 15th, 1005, agreeing to 
pay Ra. 30,000 for the patent, Ra. 10,000 id in 
oash end Rå. 20,000 in shares, with the kad jg that 
absolute property therein should vest in Rose in the 
fifth year. Rose died before the-expiration of the 
fourth year and the Oompany refuscd to allot finally 
the said shares to, his widow: ` 

Held, that the only contract between Rose and the 
Oompany was contained inthe -minute of Ootober 
16th, 1906, and thai, therefore, the clause in the 
offer enabling tha .Oompany to cancel and retin 
shares was of no offect. P. C. Paarror Porrary 
Oo. Lro. 4 Mas. Ina L. Rose, 27 M. L J. 74, 180. 
W. N 1185; 1 L. W. 610 . 506 


to rafer to arbitration—Suit in- 
dependently of agreement, whethor barred—Pro- 
cedure to be adopted 490 


Allenatlon—Ouastom—Necesmty—Recent bonds 

in favour of person other than aleuee — Burden of 
< proof—Socond appeal—Quostion of necessity 682 
~— Custom—Sale by Punjab Agriculture 
of ancestral land—Legal necssstty-—Past of conside: - 
ation not for necessity——Furm of dec:ee—Kmpenses of 
stamp and Registration—Sale of part in order to re- 
deem minal moitpages. ` 


In an usual declaratory suit brought by a rever- 
sioner of tho Punjab agriculturist, of a sale is «found 
to be partly for necessity, the decree should declaro 
that the alienation would affect the reversionary nghts 
only to that extent, bnt tho transection cannot bo 
split eo that its one part may be declared binding 
while the other not. - 

A sale for about Ra. 50,000 cannot be set aside 
simply on the ground of there being no particular 
necessity for a sum of Ba 500. ih ` -- 

Whore an alienation {2 otherwise valid the amount 

_required for Registration and stamp is necessary ox- 
penditure 7 

“ Where a vondor is in hopsless diflonlty and ia 
fòrcsd to a sale for redeeming tha numerons mort- 
gagos (not apparently challsngable) slroady oxisting 
in order to get back a part of tho land for his lireli- 
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Allenatlon—concld. 


hood, the sale is a prudent act on his part and cannot 
be attacked by his reversioners. P., BHAUK MuU- 
manan v. Fasair Hussam, 28 P. W. B. 1914; 102 P. 
L. B. 1914 689 
— - —— Oastom—8yocesaion—Heirs right to 
contest alienailon—-Burden of proof—-Dhillon Jats 

« of Ambala District—Daughter’s right to succeed in 
preference to oollaterals—Locus*staadi to contest— 
Burden of proof chapged by Ohief Oourt—Remand 

— Forther idence 470 

by father not diminished by birth of 
subsequently born son—Such son’s share in re- 
maining family —Oiyil Procedure Code 
(Act XIV of 1882), 14. aerate 
of 


——- by guardian—Neocasity 426 
mama ———— Hindu Law—Widow—. necessity 
—Pilgrimage to Gaya—Feast to Bre Roa- 
sonable expenditure 670 
Hindu Law—Widow in possession of 

husband's estate--Alienaiion of on of ostate 
with consent of nearest reversioner—Right of 
-remoter reversioners to contest alienation «9417 


Hindu widow—Le ity— 
by ow gal noooit 


—— Hindu widow—Succeading to business 
of her husband—Necossity 398 
_ of husband’s estate to pay off interest 
—Inoome not sufficient —Validity 534 
——- Kabsadari land—ANenation of certein 
lands, restrictions put by Settlement Court decrees 
upon, effect of—Buperior proprietor alone can 
challenge alienation 32 

- =- ——— by limited owner—Family settlement 
309 





























——— by widow—Hindn Law—WWidow's 
estate — Widow in possession as trespasser— Buit by 
reversioner — Burden of proof that widow had only 
limited interest 88U 

_— by widow—Remote reversioner, whe- 
ther entitled to sue for declaration — Collusion of 
immodiate reversioner 796 

Allyasantana Law—Hijaman, remora} of— 
Grownds—Ismutation Act (LX of 1908), Bch, I, Arts. 
44°01 and 144—Alenation partly bindeng—Charge. 
Where an ¢jaman of an aliyasanthona family sets 

up a titis to family properties in himself and alienazes 

them and does not the family debts when 
funds are available and conduct is inconsistent 
with the interesta of the family, he is liable to 








to recover 


jaman, not being a suit “to set axide an instrument” 
within the meaning of Article 91 of the Limitation 
Act, is governed by Article 144 of the Act. 
The portion of the consideretion found to be bind- 
ing on the family is a charge on tho fomily property. 
“a. Kuwnawna Surry v. Tooo, 27 A. L. NG 
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Amendment- Case st up By defendant after 
plaintiff closed his case—Amendment of yritten 
statement not to be permitted tulese plaintiff al- 
lowed to call further evidence—Pkedings 822% 

—— Limifation— Cause of action arising 
before amendment—Snuit instituted after amend- 
ment— Under-rasyai, suit for ion —Di 
session by landlord — Vested. right of walt. Disg 

aman ——— — Order amending decree—Revision 
petition i such order presented more than 
eight months from date af order—Delay not ex- 
cussble—Decree amended eight years after, whe- 
ther ground for revision 56 

= —— of plaint—Purchaser knowing of 
mortgage by vendor and his father—Not bona fide 
ostensible owner—Statementa in 

deed only admissions which may be rebutted by 
evidence—-Plaint not permitted to be a TT 

_ in second appeal—Suit af eject. 
ment, whether can be amended to make it suit for 
redemption 723 

Ancestral proéperty—Property inherited by 
two brothers from their maternal grandfather— 
Joint tenancy and not tenancy-Incommon 928 


Animus possidendil. 


BIOK. 








Ses ADVERSE POSSRS- 





eo — Adverse possession, title 

by—Assmus based on real or pretended title—Title 
acquired not higher—Defendanis lessees within 
twelve years —No acquisition of title by presah, 
on 


Appeal (CiviI)—Appesl by 
ant—Ap Court, power of, to vary decree in 
favour of es parts defendant—Oivil Procedure Code 
(Aot V of 1908), O. XLI, rr. 4, 38—Finding of faob 


Bome reasons for finding —High 
Gourt, interference by, in second ap Oonstruc- 
tion of Btatute—History—lLllnstrations 924 


—-———Appeal dismissed for default—Restoration 
of appeal—"Sufficiont cause”—Non-appearance of 
Pleader due to his engagement bates another 
Oourt, whether “sufficient cause”—Bench and Bar 

826 


———Appeal to His Majesty in Oouncil—Oertifi. 
cate—Order of dismissal for default, application 
for setting aside of, rejected—High Court on revi- 
zion ordering re-admission of case—Privy Ooun 
caso intrinsically fit for 62 

————Appeal from order dimmissing petition for 
frand and ebuse of process of law—Inoompetent 
without leave of District Oourt or High Court 

438 

—— Appealable cassee—Judgmsnt—Lower Court to 
pronounces opinon om all issues—Hisconstruction of 
document—G ownd for second appeal. 


In oppealable cases, the Oourts below should, as 
far as possible, pronounce their opinions on all the 
important points raised, so as not to necessitate a 
remand. 

The misconstruction of a document is a ground for 
second appeal. M. PALANIANDY Onsrrr r. Kanna. 
mara Onurry, 1 L. W. 416 87 


Vol. XXIV] 


- Appeal-— contd. » 


-———— (CivI]}— Appellant, duty of, to keep him- 
e self inform8d of respondent's death 275 


Appeal incompetent—Application for refer- 
ence berred by time—Oollector making reference— 
Oourt dismissing epplication as barred—Power of 
O8urt to do so—Signatore on sward—Official de- 
signatign—-Land Aoquimtion Omoge Dolanan, 79 





————0ourt refumng tq remove Receiver—Jurisdio- 
tion—Pleadings 862 

Decision in fuvour—FPinding agaimst—Appeal, 
whether competent. 

A party has no right to appeal against a decision 
in his favour on the ground that one of the findings is 
against him. A. AHMADUNNISSA v. GULLARI Lat 

26 
Disponsesalon by suctbion-purohaser-—Applh- 

cation by dispossessed mortgagee disallowed 3 

—-_-__—Exeoution proceedings—Donbtful points 
915 
-Final decree — Objection to preliminari 

decree without appealing fromesame 1 
——_—No appeal preferred against final docree— 

Whether appeal from preliminary decree lies 827 
Finding of fact based on no positive evidence 

bul on probabtlities— High Court will not interfere. 

The High Oourt cannot interfere ona finding of fact 
simply because that finding rests on no positive 
evidence in the case but on probabilities and circum- 


teancos as discloeed by the evidence. Mi. T. M. 
Ramaswamy Iywe v. GANAPATHIA PILLAI, 1 L. T 





w 








————Object of appeal— Appointment of guardian 
—Condition- Seourity, extent of 202 


—-———Question of law—Hasement — Light — In- 
fringement — Nuisance 300 
Respondent, whether can support judgment 

“appealed from without filing cross-objection— 

Matters not opened by either perty cennot be ro- 

opened by Appellate Court itself 68 


-— — Reversal of decree on common ground— 
Appellate Oourt— Discretion 439 


dent not appearing at first hearing of 


appeal — t to appear at subsequent stages with- 
out permission of Oourt 1007 


————-Becond oppeal— First Appeal Oourt not 
giving as much weight to certain circumstance as 
High Court might have done if it were First Appeal 
OCourt— Finding of First Appeal Court based also 
ou other facts - Legality 383 

——_—Beoond appeal- Suit by losses — Plea that 
rent was paid to lessor— Oonflioting claim to land 
between parties — Plea that plaintiff is benasardar, 
whether available to defendant when plaintiff ro- 
gistered under Land Registration Act (VII of 1876) 


Suit trustee and his alienee— Death 
of trustee— Abatement of appeal— “Right to sue,” 
meaning of-—Alenee in good faith for consideration 
and alienee for consideration but not in good faith, 
distanction between —Limitation Act (IX of 1908 
Boh. I, Arte, 120, 184 36 
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Appeal-— contd. A 


(CIVID —Two orders in two esscetion oases 

— One jomnt appeal, legality of. 

If there are two distinot orders in two separate 
execution i their propriety cannot be 
questioned in one joint appeal C» Raxnat UHUNDRA 
Tawari v. MANMOTHA NATE 438 


Appeal (Criminal)—Summery dismissal — 
Judgment 4 600 


man ee c Chhavi—Question of ex 
alusivo possession, whether tan be raised for first 

tame in appeal 694 
— — m — — Jurisdiction — Bhatinds 

Railway BStetion—Ferorepore and Hissar Magis- 

terial Courta, jurisdiction of ~ Theft case — Political 

Agent, appeal to—Government of India Notifica- 

tions Nos. 616 L B., 516 L B, of 17th March 1918— 

Ortminal Procedure Code (Act V of 1898), s. ar 
a Variation of sentence by 

Dist ict Magistrate — Term of wsmprisonmont reduced 

but amount of fine in dafault 1nc1 eased— Enhance- 

mont—Reriston, 

A Subordinate Magistrate sentenced a person to 
undergo rigorous imprisonment for a period of one 
month and to pay a fine of Ra. 5. A period of one 
week's imprisonment was presorbed in case of default 
of payment of fine, Oneppeal the District Magis- 
trate reduced the period of imprisonment to one of 
three days and directed the accused to pay e fine 
of Ra. 100, or in default to undergo imprisonment for 
one month: 

Held, that in the absence of any evidence to the 
fact that the convict considered the sentence of fine 
of Be. 100 heavier than one month's mgorous impri- 
sonment the High Oourt would not interfere in 
revision, A. BMPNROR v. Manar UHAND, 12 A. L. J. 
827 60 


Appeal to Privy Coumcll. Sæ Parry 


Ooumoin APPEAL. 
Appeal (second) - Decision on quantity of 
land 283 


— Finding of fact— Oourt ignoring 
important endence—Ground of appeal—Pre-emp- 
tion — Burden of proof—Absence of good faith — 
Market value, where to be allowed 8EO 


——- — —-——- Finding of fact, when oan be 
questioned by High Oourt— Evidence relied on by 
lower Court not conclumve upon issue of fact but 
legally admissible— Partition of joint p. rty 
—Adverse possession— Burden of proof 3 


—— -— Injunction — Opening door in 
publio street of village -Incompotency of proprie- 
damage 


tors of soil to object — Special e 
2 


faot without evidence 
—— Plea of limitation 
Question of custom—Absenoe of 
certificate—Person occupying along with last holder 
~~ Adveras possession. 
A question of custom cannot be taken up ina 
second appeal without the required certificate. 
Where the donse’s line of descent having become 
extinct, the land reyerta to the line of the donor, tho 
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Appeal- oonold 


possession of any person occupying the land elong- 


with the last holder does not become adverse daring 
the Irfe-time of the lattar., Pe ILAHIA r. NIZAM-UD- 
DIN, 04 P. W. R 1914; 198 P. L. B. 1914 623 


(second)—Question of fact—Grant by 
Government of gowchar land }— Incon- 
aistent with general wialfes and well-being of oom- 
` munity 111 
aan —- man —— Question whether common an- 
- ceator oocupied the land—Punjab Courts Act (XVII 

of 1884) as amenfled, section 40 (1) (a)— Punjab 

Tenancy Act (XVI of 1887), s. 50. 

In a sult brought by oollaterals of an oooupancy 
tenant for succession to bis holding, under section 50 
clause (c) of the Tenancy Act, tho question whether 

| thoir common ancestor occupied the land or not is a 

mre question of fact, consequently it is no und 
or a second appeal under section 40 (1) (a) of the 
Punjab Courts Actas amended. P. Duan Sman 
v Santa Ninon, 92 P. W. B. 1914, 190 P. L. B e 





Arblitration—Agreement to refer to arbitration 
by sarviving pertnors—Legal representatives of 
deceased not party—Oontention put for- 
ward for first time in appeal — Practice 307 


_——— Application for reference made 
parties —Discretion of Court 6! 
Award — Conditional purchase of 
partnership outstandings by ono partner —Remis- 
sion of private awerd | 132 
. -— — Reference to decide wih or without 

ecidence— Whether paitiss asthoiized to seetrict evi 

dance. 
- There cannot be a valid submission to arbitration 
where the parties contract that neither they 
nor ther witnesses shall give evidence, that 
is to say, where the evidonce is slight or of 
such little value thet the arbitrators oannot 
be fairly said to be able to exercise a judicial 
discretion in the matter, the submismon amounts 
merely to a wager on the fancy, whim or partiality of 
the so-called arbitrators and is no valid submission 
at all; but there can be no objection to the parhes 
curtailing an inquiry before arbitrators by agreeing 
to reat their case on the documentary evidence alone, 
provided ıt is sufficient to enable arbitrators to roally 
exercise a judicious discretion and not to decide 
haphesard or by chance. 8S. Basnio Fapoo v. Ma- 
HOMAD LADHA, 7 B. L. B. 118 264 


Archaka office -Claimant to pros ordinary 
competency 
A olaimant to the offloa of archaka in a templo 
must possess the competency of tho average œ chaka 
in reciting mautrams in the tomple. M., Nor 
LAKSHMINABISIMHaM or. PRATIPATHI LAKSHMINARA- 


YAKA ` 825 


Arms Act (XI of 1878, ss. 19, 20— 
Ohhavi dafined - Possession by keeping it hidden — 
Offence — Question of eaclusive possession, tchsther can 
be saso for first time 1m appeal. i 
Everything is a chharı which has a large axe-like 

blade, curved or otherwise, with an ment of 

ring or pings for binding it tothe handle, and a handle 
of a considerable length 
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Arms Act—oondd. . 

Being in possession of a chhariond keeping it 
hidden 1s simply punishablo under fbotiên 19, Aot XY 
of 1878. Boction 20 is applicable only to those 
cases where the impert or cxrport ofan arm is 
attempted. 

The question of exclusive possession of an arm gan- 
not be raised for the first time in appeal. P. Gamma 
v, Bupwnon, 1 P. W. R 1914 Or; 38 P L. R. 1914 


594 
— 8. 20 ° 594 


Arrest-—Civil warrant not addressed to bailiff b 
name~— Legal 17 


Assignment—vcherge-Sum due under fixed 
deposit with Bank, assignment of 385 


——— Equitable mortgage effebted before 
extension of Transfer of Property Act to Burma — 


Assignment of such mortgage 700 
Attachment of decree — Paymént by judgment- 


debtor to original decree-holder during subsistence 
of attachment, validity of 795, 


— Jom undivided Hindu family— 
Money decree inst co-parcener— Attachment of 
his sharo in joint property in his life-time — fale 
kada aa aa atic ae 
before judgment—Precludes titlo 
by survivorship on death of judgment-debtor 
occurring after attachmont-decree 320 


— — before payment of money into 
Oourt—Invalid 617 
— ——~ —— Beowity depomt in Railway Oom- 
pany — Notice served on anditor—Liabflity of Oom-. 
pany 725 
Attestation - Attestation of document no notico 
of its contonts 45 


Auctlon=purchaser, whether becomes 
shebait - Shebart— Offermgs to tomple—Share of 
income from offorings sold in oxecution of decroe — 
Shebaitahip, whether depends upon receipt of share 
of income from offerings — Adverse ion — 
Limitation Act (IX of 1908), Sch. I, Art. 124— 


Civil Procedure Oode ‘Act XIV of 1882), en. 18, 
244 50 


Auction sale- Proceedings to set aside sale— 
Real owner not necessary party 44 


Auditor appointed at gonoral mesting of sharo- 
holders without proper quorum ~ Mere {irregularity 
not vitlating appointment 431 


Auditor of Ratlway Com pany-~Attach- 
ment—Secunty deposit—Notice served on saditor. 
— Notice disrogarded — Liability of Oompany —Lien 
of Oompeny on security deposit 725 


Autrefois Acquit, See ORIMINAL PROORDUBU 
Oops, s. 408. 


Award by Collector - Contested in Civil Court —, 
Burden of proof — Market value — Basis of valuation 
—Value of neighbouring lands 141 


- Oral award, effect of —Award, when it can 
operate to transfer property —Family arrangement, 
moaning of—Family arrangement, test of 542 
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Bed of non-tilal and non-narigable stream ın Mala- 
bar, bionerghipein, whsther in Government or in 

@ private riparian owns s —Hadras Act (HT of 1908), 
8 2—Presumption a to ownership in Gorernment ta 
auch beds—Raght to flood public path, how aoqutied 
—Suit for declaration of right to dam up stream, 
parios to. 

The plaintiff sued for a declaration’ thot she was 
entitled to dam up s stream im Malabar ın order to 
take the water flowing therein to imgaete her lands 
and also to flood a public path across the channel. 
Tho claim was resisted by Government on tho 
ground that the stream and the path were Govern- 
ment property: 

Held, Per Sankaran Nar, J, (Sadasiva Aiyar, J, 
dissenting )— Alllandsin Malabar have from time im- 
memorial been held by private owners and Malabar 
jonmia, liko every proprietor on the banks of a non- 
tidal and non-navigable river, are entitled to the soil 
usque fium agud or ad mehum filim aque. The 
Government has no right thereto. 

The course of decisions on the subject renewed. 

_ The presumption in sootion 2 of Madras Act (II 
of 1005) that Govarnment is ®the owner of all 
unoccupied lands and beds. of streams, has no appl- 
cation to beds of streams in Malabar whioh are 
private property. 

A prescriptive right to dam up a stream is 
aoquired by the continued exercise of the right for 
25 or 30 years. 

In tha absence of evidence asto who the pro- 
prietors are on either mde of the stream, the plaintiff 
will be entitled to a declaration of her right to dam 
ups stream. 

Per Sadanva Atyar, J.— According to the Oommon 
Law of Indis the Government, as representing the 
public, should be presumed to be the owners of the 
beds of natural streams end of the sites of public 
paths in Malabar as well asin other districts and 
such permanent right of the Btate over beda of 
natural streams whioh do not both have their origin 
in ond siso flow, tll the end of their course continu- 
ously, through the land of some private owner and 
over the sites of public roads and paths, are 
not inconsistent with the righta of private pro- 
prietors in Malabar. 

After the enactment of Madras Act LIT of 1908, 
the presumption isthat all public roads, streets, 
lanes and paths and the beds of rivers, streams, 
nalas, lakes and tanks, canals end water-courses, 
are Government and not private property and the 
burden of proving that they are private property, lies 
upon the person who asserts that they are not Gov- 
ernment property. $ 

To a mip for a declaration of an easement right 
to dam up a stream in Malabar st a particluar 
point the jenis of the lands lying on either side 
are necessary parties and in their ce the guit 
ought to be dismissed. M. Muxcassa NAIR VERTIL 
o Secastapy oF Stara, 15 M. L. T 247; 1 L. W. 807; 
26M L J 385; (1914) M. W. N. 521 547 
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ae es Resuling trust—Presump- 
hom when property purchased in name of wife and 

daughter—Gift—Presumpiion, how rebutted—Hu- 

hammadan Law—Gyt of wadinded share. 
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Benam! transactlon—contd l 
A berami purchase is in the nature of a resulting 


trust in favour of the person from whose funda the. 


purchase is made 
Where a Muhammadan purchesed properties in the 


name of his wife and daughters, there is a strong pre-* 


sumption that they were intended as gifts to them and 
the burden of proving the contrary lies on the “person 


who asserta it. Where it is proved that the fimds out’ 


of which the properties were purchased were all his 
and that he treated all the properties and the income 
derived therefrom as his own by entering them in his 
own accounts and ostensibly appeared towards the 
ablic as the owner, the presumption of a gift arising 
m the title- deeds is rebutted, i 
There cannot be, under tho Muhammadan Law, a 
gift of undivided share in immoveable property, as 
such share is not capable of actual physical posses- 
sion. MI. ABDUL RAHIMAN NACOHIYAT, v. MIRATHA- 
TAR Amat, IL W 451 10 


———_ ———_ - Buit against iwo dafendant 

—OContest by one—Docroe agains bath dafondinte 
jomtly—Appeal by contesting defendant— Appellate 
Court, power of, to vary deores in favour of ex parte 
defondant—Ciril Procedure Coda (Act V of 1908) 
O. ILI, rr. 4, 83—Findang of fact—Some reasons for 
Tang retin i AGE dered ‘Court, tatorference by 
t appen Tuction Statute—Ai j 
—IUusirations. n ey 





That no consideration pesed for a wale-dead, 


that the price mentioned therein was not proper 
and that the possession of the property sold did 
not pass to the vendees but remained with the 


vendor, are facts which warrant an mference that’ 


the transaction evidenced by the sale-doed was a 
shem transaction, a aa when coupled with 
evidence that the sale-d was executed with 
an ulterior purpose. 

Order XLI, rulo 88, gives fall power to the 


Appellate Court to pass the decree which should. 


have been passed by thé Oourt of first instanoe 
on the findings arrived at by the Appellate Court 
and in favour of any’ of ‘the parties to tho 
suit, whether such party is a party to the appeal or 
not. There is no reason to restrict this power 

a reference tp the history of the reasons whic 
led to the enacting of that provisjon or by the 
single illustration affixed to that rule. |, 

Per Sadasiwa Atyar, J—The High Oourt will 
interfere in oond eppeal with a finding of ee 
by the lower Appellate Oourt, even though a, few 
of the reasons given for the finding may not be 


Quere — Where the Oourt of first instance passed 
a joint deares for delivery of immoreable property 
against two defendants and one alone appealed, 
whether the District Judge had power to diamisa 
the whole suit under Order XLI, rule 4 on his findin 


that the plaintiff had no title to the plaint house? 


Per Seshagsrs Asyer, J.— Where in a suit in eject- 
ment against two defendants one alone appeared 
and defended the sut and the othar remamed 
ew parte and where a joint decree for delivary of 
possession was passed in favour of the pamti 
and against both the defendants and the contesting 
defendant alone sppealed against the decree, the 
District Judge had no power, under Order XLI; rule 


+ 7 


e 
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4, to dismisa the whole sult, sa agana the param who 
remained 69 e; as it oo no mai e 
judgment jara District Munsif proceeded on a 
ground common to both the defendanta. If, however, 
the 
Tate wan that the sgledeed, on the foot of 
which the suit was brought, wasa sham transac- 
* tion, these were sufficient to e the operation 
of Order XLI, rule 88, to the case and a decree dimmiss- 
ing the suit even aa against the party who did not 
pear in the trial Oourt, could be supported. Rule 

83 of Order XLI was intended to cover cases where a 
puts forward an untrue claim, and in this case 
allowing the plaintiff to get possession of the share 
of the defendant who did not appear would be to give 
a decree on a false claim. M. PERLA KRISHNASAMI 
Wark v. Arvappa NAIK, 1 L. W. 376 924 


Will by lady—Description 
of devises as grand-daughter’s husbend—Devise, 
whether benami for grand-daughter—Collector’s 
certificate, whether evidence of recognition of am- 
tocedent title—Rent, collection of, by wife, whether 
evidence of enclusive ion against husband— 
Transfer of Property Act (IV of 1882), s. 51—Im- 
provements, 











value of—Evidence required to prove 
claim for smprovements, nature of—Who can claim 

—Heir of tromaferee, whether entitled to recover 

sams. 

The mere description of the dovisee as the husband 
of her grand-daughter in oertain Wills executed by 
a Hindu lady, does not show thet it was intended 
that the devises should take the property benami 
for his wife. 

The obtaining of the Collector's certificate in his 
wifos name in respect of property obtained by a 
Hindu male under & devise from his wife's grend- 
mother is no evidence of & recognition by him of his 
wife's antecedent title to that property. 

The mere fact of the oollectionof renta by the 


wife la feanen a which admittedly belong- 
ed to her husband, is no evidence of exolusive pos- 
seasion by the wife as the husband. 

A claim forthe value of improvements under section 


51 of the Transfer of Pro Act must be os 
tablished by more precise evidence than such general 
evidences as that the sale-proceeds of certain jewels 
were devoted to the. improvementa of the suit pro- 
perty and that the entries in a certain saccount 
referred tothe expenditure of money on the suit 
house. 

No” claim to the value of im under sec- 
tion 51 of the Transfer of Property Act can be uphold 
unless the improvements have been effected by the 
transferee oft bamereahi poparty. 

Quærs:—Whether the heir of a transferee is entitl- 
ed under section 51 of the Transfer of Act 
to recover, sa against the party who seeks to evict 
him, the value of improvements effected on the pro- 
perty by the trensfareoP Mu. Maumnaronm AMMAT, v. 
Wanioxa Onerry, 1 L. W. 860 918 


Benam|dar—Kobvala from benamidar, if neces. 
sary to complete title of real purchaser: 17 


Bench of Magistrates—Abeonce of same 


of Bench Magistrates from later stagos of a 
effect of 957 


INDIAN OASES. 


parties were before the Oourt and the. 


_ the right to bring whatever mita are 


e £1914 


Ben Land Registraticn Act (VII 
of 1876 B. C.), 38. 78, S1—Non-registra- 
tion, whether bar to recovery of uf che falls undor 


section 81—Contract between parties or their suc- 
coesors, ° f 


Non-re, on of a proprietor's name under seo- 
tion 78 of tho Land Registration Act VII of 1576 
(B: O.) is no bár to his recovering rent if his œse 
falls within section 81 of the Act, thatis, if there 
is a contract between the This contract need 
not be executed between the actual parties them- 
selves; it is enough if there is a oontract, though 
entered into between the predecessors of the parties 
or the succeasor of one of the ies and another 
original perty. C. Surya Kamra GHATTAK v. 
ANANDA MOHAN OHATTERJAR 865 


— — 8. 8i ' 886 


Benga! Land Revenue Sales Act (VII 
of 1868), s. 12, cl (3) ° 53 


— m XI of 1859), ss. 14 
33 $ dhik. 


Bengal, N.-W. P.and Assam Civi! 
. Courts Act (XII of 1887', 5. 37 dls 








3 
Bengal Tenancy Act (VIII of 1885), 
88. 30, 1|88—Mrhancemont, smi for—Co-she- 
baite—Jotrnt landlorde—-Hindu Law— Widow, who- 
ther forfeits sights as shebait if wachass, 


The ion and management of dedicated 

perty belongs to the sheba:t; and this oarries with it 

necessary for 
the protection of the property, for the right of sult is 
vested in the shebait and notin the idol. Therefore, 
where there are more than one shebaits, the shedaits are 
joint landlords, and tly one oo-shebait is 
not entitled to bring a suit for enhancement making 
the other co-shebaits defendants, 

A Hindu widow, after she becomes a shedail, does 
not forfeit her rights as such shebait as soon as she 
lapses fram the path of virtus and honour, Cs ABDUL 
Garon MANDAL v. Uxa Kawra PANDIT 266 


— 8. 48 — Under-ralyat, 
kabuliat by, for produce rent—Naming money value 
inetead— Suit for such value, whether a money rent. 


Section 48 of the Bengal Tenancy Act applies only 
to cases in which the land held by the under-rasyat is 
oo-extensive with the land held by his raiyat landlord 
and not where it is, as in the present case, = very 
small fraction of the holdings of his raiyat landlord. 

Where an under-ratyat delivara a kabuliat stipu- 
lating for the payment of a produce rent and in oase 
of ita non-delivery stipulates that his landlord will 
be able to sne him for the fixed money-value tharoof 
named in the kabwliat and ib is accordingly sued for, 
it will be for the under-rotyat to prove that the 
amount so sued for is contrary to section 48, Bengal 
Tenanoy Act, provided it applies to his case. C. 
AKBAM ALI v. AR ALY 677 





— 48, 60, 153—Appeal— 
Second appeal—sSuit by leseee—Plea that rent was paid 
to lessor—Conflicting claim to land between partise— 
Plea that plaintif is benamidar, whether available to 
dsfendant when plaintiff registered under Land Re- 
gistration Act VH of 1876. 
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Bengal Tenancy Act—oontd. 


In anit f t, where the plaintiff is a lessee and 
dhe tenant. enlant claims to pay rent not to the 
pina pit bo his lpesat, hae sade question of title 
tween parties having conflicfing claims to the land 
on the ground that in such @ case both parties are 
claiming to be tenants of the same degree under tho 
same person Butif the plaintiff is a mere mort- 
gages, then there cannot be conflicting claims as to 
their ive interests in the land between the 
plaintiff and the defendaft 
Obiter dictura:— Where the plaintiff is registered 
under the Land Registration Act as proprietor or 
m , it is not open to the defendant to take 
the plea that the plaintiff is a benamidar and, there- 
fore, not entitled to get rent from the defendant. C. 
MoHAMMAD HOSAIN v. HIRAMAN BAUT 118 


eman aaa 88. 61 (d), 185 ‘e) 
—Paimi Regulation VIII of 1819—Zendloid and 
tonant—-Deposit of rent by patnidar—Bona fide dowbt 
as to who is entitled to receive rent. 

It is competent to a pain idar to avail himself of the 
provisions of section 61, clause (d), of the Ten- 
anoy Act, notwithstanding claus’ (e) of section 195 of 
the Act. £ 

Therefore, œ paimidar is entitled to deposit rent 
when he entertains a bona fide doubt as to who is 
entitled to receive the patai rent C. Baro KRISHNA 
Baxo v. Janaxt Nara Panpa, 180. W. N. 916 71 


—— a oe ar c 8, BE, whether applies 
as betwesn iwo wader-raiyats— Permanent tenancy 
created by one wnder-raiyat in favour of another — 
Valsdity of lease-- Construction of Statute —Analogy. 


Section 85 of the Bengal Tenancy Act does not 
directly apply as between an under-raiyat of the 
second degree and another of the third degree. 

Therefare, an under-rasyat of the second degree 
oan validly create a permanent tenancy in favour of 
an under-raiyat of the third degree. 

Arguments from anslogy may arise where a 
principle of law is involved; but where the Courts aro 
dealing with the pomtive enactments of a Statute, 
reasons founded upon analogies are scarcely applicable. 
C. (luru Das Das v. Katt Das Ouanca, 18 O. W 
N. 882 i 287 


Le a eR 88. 10! 12) (d), 104, 
192—Rent, settlement of fair and equitable, by 
Oollecton on his non motion—Record prepared under 
Chaptsr X—Nowabad land—Rent payable to Govern- 
meni in Gove nmani Betate island revenue. 

Under the 1 Tenancy Act, qs it stood in 1888, 
where @ Record of Rights was preparod under Ohap- 
ter X of the Act, a Settlement Officer could, of his own 
motion, make a settlement of fair and equitable rent 
in cases where a settlement of land revenne was be- 
ing or about to be made. 

Nowabad land is land which forms part of Govern- 
ment estate, and rent payable to Government for 
land in a Government Eetate is land revenue. Ca 
DHARMA Ounarin Duy v. Rawusn Coanpna Ror 











820 
—- 8s. 104 820 
—— 8. 105 281 


————— 88. 106, 1094, cl. 
(3)—Suit for amsadmsat of entry ia Bscord of 
Rayhto—E acess lun in occupation of tenaati—Oourl’s 
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Bengal Tenancy Act—oortd 


tnabiliiy to determine precise aioa — Evidence — Sale 

osrtificats — Purchase of holding in execution of money- 

decree against tenani by landlord ~ Sale 

whether admissible m evidence — Admission ~ State 

ment against tnisreat—Evidence Act (I of 1872), 

"ss. 21, swb-ch (1), 82 - Decimon on quantity of land— 

Second appeal 

Where a Special Judge, in a sult under section 106 ° 
of the Bengal Tenanoy Act instituted by the tenants 
against their landlord for amengment of the Record 
of Rights as to an entry in respoot of rent, finds that 
the tenants are in occupation of land not ori y 
comprised within their tenancy, but is not le to 
determine the area of such excess land, 
it is open to him to amend the entry and to add e 
note to the effect that the tenants are in occupation 
of excees land. Such» decision is not a decision 
settling æ rent within the meaning of section 100 of the 
Bengal Tenancy Act, but rather œ decision on the 
question of the quantity of land comprised in the ten- 
anoy and is, therefore, appealable. 

A landlord purchased the holding of his tenant at a 
sale in execution of a decree for money obtained by 
him against the tenanta, .In the sale certificate the 
aros of the holding was 20 bighas in all 

Hold, that the statement by the landlord that the 
tenant held under him 20 bighas of land was not a 
statements in his own favour but ono t his pro 
prietary interest, within the meaning of section 32 of 
the Evidence Act and covered by sub-clause (1) of 
section 21 of the Act; and thet the entry in the sale 
certificate might be used in evidence in favour of the 
landlord. C. MANIK Diswas r. JAGADINDRA NATH 


283 
—— — — — 8. IODA, cl. (3) 
283 








— ——— —— s. 153 118 
—— —— 8. 155 538 
— —— -~ ss. +170, cl. (3), 

178, Cl. (3) (G)—Landlord and tenant—Non- 


transferable holding— Mortyaga of portion, af operaias 

as forfetture—Hortgages, tf entitled to make deposit 

to prevent sale of holding in execution of rent decros 

—Passing of Aot and commencement of Act, difference 

between—Contract of tenancy mads after passing of 

Act but bafare commencement, effect of. 

Evon if a holding 18 non-transferable, the transfer 
of only & portion thereof does not operate as œ for- 
feiture of the tenancy 

Therefore, tho mortgagee of a portion of a non- 
transferable holding has an interest in the holfiing 
whioh, if the holding is sold ın execution of è rent 
decrees, would bo voidablo within the m of sec- 
tion 170, sub-section (8), of the Bongal Tenancy Act. 

Consequently such a mortgages is entitled to de- 
posit money under section 170, sub-section (3), to 
prevent the sale of the holding 
` Bub-section (8) of section 178 of the Bengal Ten- 
ancy Act refers to contracts made after the ing of 
the Act, that is, after March 14, 1885, and not those 
made after the commencemont of the Act. 

Therefore, a contract of tenancy executed between‘ 
those two dates cannot bo treatod as operative m so 
far as it takes away tho right of the rayat to transfer 
his hol in aooordanco with local usage, under 
clauso (d) of sub-secton (3) of section 178 af the 
Act- C. Sarin Kanta Roy v, Toran MULLIOE 9 


+ 1018 
s a 


Eengal Tenancy ACt— conoid. 

8. 173, sub-s. (3) 
36 

——— — —_— — 8. 178, cl. 3(d) 9 











— —— —— 8.188 265,28! 
— —— — g. 192 820 











———— Sch’ ll, Art. 2— 


before amend 

—Under-raiyat, sun for possession—Disposacssion by 

landlord—Veated right of swit. 

The decision of the majority in the case of Hun- 
juri Bibi v. Akkel Mahmud, 19 Ind. Cas. 788; 170. L. 
J. 816, 17 O. W. N. 889 has not been affected by the 
judgment of the Privy Council in the’ case of 
Boni Ram v. Kanhatya Lal, 19 Ind. Oas. 201;40L A 
W418 M. L T. , 11 A L J 389; (1918) M. W. N. 
470, 17 0. L. J. 488; 15 Bom. L. BR. 489; 25 M. L J. 
181; 85 A. 227 (P. O.); 17 0. W. N. 608. 

Therefore, the special rule of limitation extended 
to under-raiyats by am 
Article 8 m Schedule I of the Bengal Tenanoy 
Act, does not apply where the disposseselon was in 
1898 and the sult for recovery of possession was in- 
stituted on August 25, 1908. 
by the Act 
ing in force, still the mtention to take 
nway a vested t without compensation or any 
ving ls not to be imputed to the Legialnture unless 
it be expressed in un terme. C., GoPmEsu- 
WAR PAL v. JIBAN OHANKDHA, 18 O. W. N. 804 19 0. 
L. J. 540 37 


enna a s ———— AML, B—Ouster by land- 
loid—Forcible possession, 


Artiole 8, Schedule IU, Beriyal Tenancy Act, apples 
even where the landlord, purchasing at a rent sale in 
the name of a former tenant, takes forcible posses- 
sion of the holding without deHvery of possession 
through the (ril Oourt, and thus ousts the pre- 
sent tenant. 5 
“ There can be no distinction in principle between 
the case where the landlord purchases in -bis own 


name or in the name of a new tenant. Ca Prram- | 

BAR MAHAPATRA v. BHAGABAT Lat 860 

Berar Land Revenue Code, I896 
s. 69 868 


BharbhunjJa caste. Ses Hinvu Law. 


BILL of ladsng lost by consignes—Shippmg Company 
entitled to be satisfied as to bons fides—Compcny 
bound to deliver goods to consignes——Delirery to third 
person after notice at Oompany’s own sual. 


Whon a person has proved that he is the owner 
and the consignee of certain goods, the shipping 
Son pang are bound to deliver the goods to him. 

The pany would not be bound to deliver tho 
goods to any one that produced the Bill of lading, 
and if after notloe from the consignee not to do so, 
they give delivery to the wrong person, they do so at 
their own risk 


The consignee having lost tho Bill of leding, the 


shipping company are entitled to be satiafled that 
that was bona fide. L.B. Exe. Lroxa AND Co. v. 
“B. I B.N. AND Oo. LTD., 7 BUR L, T, 92 70 
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Bombay High Court Rules, r. 107— 
Summons sent through registered post, sevice of— 
Cru Procedure Code (Act F of 1908), gs. 126, 181— 
General Clawess Act (X of 1867), 8. 27. e 
Bule 107 of the Bombay High Court Rules falls 

under section 27 of the General Olauses Act (X of 

1897). 

A if the summons in a registered cover be 
tendered to, and refused by, the defendant, he refuses 
at his own risk; where he disputes the actnal delivery 
or tender of delivery, it ig a mere question of fact, 
and the onus is on him. B. BRooronanp BAKGILDAS 
v. Hast Husser Han Manowan Sovupaaan, 16 Box. 
L. R. 204 437 


Bombay Land Revenue Code (Act 
V of 1879), 8. 37—Oollector dealing with 
private lend- Ultra mree—Entry in Revenue Be- 
cords does not krang ar > asion Bon baf 
Revenue system — Denial of user o a parti- 
cular way, no denial of title é 813 


Ist Law. See Sucomssion Act. 
Bunun —— Religious offering—Verbal decla- 
- ration or delicery of possession sufitcrent-—Buslding 

A verbal declaration or delivery of possession 
renders a Buddhist religious offering irrevocable 
syen without the formal dedication ceremony. 
erected on a Buddhist gagan ng A 

und m a pana, on of the presiding mi to 
ieee m pertakes of the nature of the 
ground on which it stands and becomes ecclesiastical 
Yuo Kyaw Sux v. U ag 





See MoRTGAGA. 
verse possesion 633. 
ee mawanan aman ——- Adverse pospesalon—Ocon- ~ 

pation for more than 90 yoars—Storing hay-ricks — 
Animus posaldéndt 735 
— — Alienation by guardian— 
Necessity ~Recital in deed — Evidenco 426 
an —— aan ——- — Alienation — Necessity — 
Recent bonds in favour of person sia hana an 
—__—_—- — — Burden of proping power of 
interference by distant collaterals with gift to niece 
—Oollateral succession of widows— Presumption 


Burden of proof. 





cancers comment 


nn 


ran  —— changed by Chief Court 








470 
Gift by pardanashin lady 
validity of 34 
——— — ——_— Land A on-~ Markot- 
yalue—Basis of valuation—Value of neig 
lands 14 
—— en maa —— Naidu’s tran onfranchise- 


ment, effect of—Inam title-deed does not affect 
other people’s interests 377 
—— that plaintiff is not éar 





pa 





midar 








———-—— Rebuttal, evidence in, of 
presumption as to lawful connection between man 








and wife and as to legitimacy of offspring 643 
eet —— Ravagj-t-om, entry in — 
Weight in absence of instances 477 


an am aaa — — Riroaj-1-cm not: supported 
by instances relied upon ‘ 942 

Bale, validity of 57 

———— —— thet widow had only Hmit- 
ed interest 3 vë 


oo, 





oe 
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Burma Gambling Act (I of 1899), 

83, 8, 6, 7—glriminal Proosdure Code (Act F of 
o 1808), s. %0g-"Searoh lit added to after being 

signed by witnsseds, effect af—Common gaming house. 

A Police officer should not add any new items to a 
soaroh list efter it has been signed under section 108 of 
the Oriminal Procedure Code, but his doing so would 
not be a breach of section 108, Criminal Procedure 
Code, invalidating the search. 

Where it ia not proved that gambling at œ club waa 
confined to the members of the club, the place called 
the club might be a “oommon 
defined in seotion 8, even though the profits of the 
gaming carried on at the alub are devoted to feasting 
dnd to the general purposes of the.alub. L. Ba 
Hraune r. PMPHRBOR, 7 BUR. L. T. 168 835 


—— ss. 6, 7 


— ——_ — 8. 7—Presumption—COri- 
minal Proceditre Oode (Act V of 1898), s 108— 
Witnooses to warch—" Respectable inhalitants,” moan- 








ing of. 
Per Portetit, Young aad JJ., (Hartnoll, Off. 
O. J., and Robinson, J., dissen — Ward-headmen in 


n aro competent witnesses 


of soarohes under on 108, Oriminal Procedure 





8. 46—Tusation on buudmg 


tamod, but to be taken into account m ascertaining 
value of premises to be tamed. 


Machinery placed for use in a building is not liable 
an moh to taxation under section 46 of the Burme 
Muniolpal Act, 1896; but machinery, which is on the 
premises to be rated and which is there for the -purpose 
of making and which makes the premises fit as premises 
for the particular purpose for which they sre used, 
is, however, to be teken into accomt in asce 
the rateable value of such L. B., Rix- 
aoon RLEOTRIO TRAMWAY BuPPLY Oo. Lp, v. 
‘Rangoon Mumorpatrry, 7 BUR, L. T. 445 + L. 5 B. 
119 


-Caste— Way, right of—Presoription—User by a few 


A caste, in India, is a Corporation with civi rights 
and can aoquire title by user to a rightof way, even 
tf that user be by a few members of the caste, pro- 
vided it is exercised on behalf of and for the caste. 


M. BUPPAN ÅOHAERY v. Varna Konan, 27 M. L. J. 
110 467 


Cause of action, accrnal of—Contribution, 
suit for, by ons of several joint Jjudgmentdebtars 


Goods consigned to buyer by Rail- 
way—Suit for balance of soenan Jariadioion o 


—— — yı ifcan be prolonged by transfer of 
title—Vendor and purchaser — Vendor, if oan oon- 


fer on transfered better title than he ml pos 
16 


somes 
Sa joindar of 519 
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Cause of actlon—concld 


——~— Natural siream—Riperion owner, 
entitled to take water to irrigate lands abutting on 
stream bui not lands not so abutting— Buit for 


deciaration to prerent such future user—No actual 
ngsor 





——- +—— —-Place whore it arises— Decree ob- 
tained in Cal — Buit to set aside that decree 


on ground of frand instituted in Mainpuri—Juris- 
diction 





è 978 
——-——-Suit for doclaration—Plainiiff in 
possesalon—Limitetion 535 


Central Provinces Land Revenue 
Act (XVIII of 1881), as amended by 
Acts of 1889 and 1898, s. 65-A— 
Osrtificate uf protected statue—Joint Hindu family— 
Members entitled to bensfii—Joint family property— 
Priority of contract «with lessor tmmaisnal as regards 
rights inter se of lassose— Absence of right of partition 
does not affect enjoyment of jont property—Ltabile 
ties of thekadar enforceable against all entitled to 
benafits—Property purchased from imoome of joint 
property—Joint property. 


Land, held on lease, even of a pesos ima tennre, 
is all the same property, such as law recognises, 

The mere fact of the certifioate of protected status, 
under section 65-A of the amended Central Provinces 
Lend Revenue Act, 1881, being issued in thename of a 
particular individual is not conclusive of the question 
whether it enures for the benefit of the family which 
he then represonted before the Betilement Officer 
or for his own personal benefit. 

Where the protection is earned by reason of the 
possession of another member of the family, and the 
family fonds haye been utllised for the improrament 
of the land the family being joint, the protection 
would enure for-the benefit of the family and the pro- 
perty would be the joint of all the members. 

The question of the priority of contrast between ` 
the xomenda: and the several members -of the family 
does not affect their right as each other. 

The amending Act of doeg not affect the 
vested rights of persons. 

Pro which is joint property and enjoyed na 
such, does not cease to be joint property merely be- 
cause & subsequent Btatute does not recognise s 
partition. 

The sbeende of a right to partition does not 

which hasbeen heldand treated as 


joint property from being joint property so far as ita 


enjoymeri ie concerned: 

t is not only the person in whose name the oerti- 
floate of protected status is issued, butalso, every other 
person entitled to the benefli- of 6. protected 


is bound to perform th 4 
thak perform the duties presaribed b 
the law for such a thekadar, 4 


Property purchased by the se or anticipations 
of the income derived from he p m property 
of the famiy, although in the namo of one of the 
members of the family, would be joint family property. 


N. Faewa v. BUDHRAMN, 10 N. L. R. 64 855 

Charge. See MISJOTNDNR oF Ousncns, 

—— — Aliyasantana Law—Fjaman, removal af— 
Grounds—Limitation Act (IX of 1908), Sch. T 
Arts.44, land 144—Alienation partly Shas 
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Charge-—conold. 


— —— —— Assignment—Sum due under filmed depeoit 
with Bank, assignment of. 
- An agreement between a debtor and a creditar that 
the debt shall be pald out of a specific fund coming 
to the debtor is a good equitable assignment. 
Therefore, a person who hes deposited money in fixed 
depoeit with a Bank is entitled to assign it with the 
consent of the Bank, if not withoft it, to any person 
whom he pleases either absolutely or by way of a 
charge. A. Gun Pråsan r. GORAKHPUR Baxr, Lp 
12 A. L. J. 886 385 


—~-Equitable lion - Specified plots mentioned 
in mortgage of undivided share not falling to 
mortgagor in partztion, mortgagor's right in res- 
pect of—Entire partitioned share of mortgagor 
to be looked to for security equal in value to 
that of specified plota - Proclamation of sale, mort- 
gage-charges not being notified in, effect on suction- 
purchaser of - Prior mortgagees, no duty of to get 
their mortgnge-liens notified in sale of mortgaged 
property consequent on subsequent mortgages s 





Charter-~parly - Negativo implied — Condition 
subsequent, ita effect -Non-specificamon of lay and 
cancelling dates, ita effect - Exercise of power of 
sale in one’s own favour, its result Right of mort- 
gageo of ship to interfere with contracta of its 
employment - Prejudice to security - Onus —Mort- 
gagee taking security with notice of charter- cee 


Charter Act (24 & 25 Vic., C. 104) 
s. 15 313,597 


Chinese, Buddhist Law of Inherlt~ 
ance, applicable to — Marriage form 367 


Chowkldar’s register containing entries as to 
birth and death—Oorroborative evidence — Admis- 
sible 540 


Circumstantial evidence-—wWo szsplana- 
tion offered — Presumption. 

Where a prima facie case has been made ont against 
an accused the force of suspicious ciroumstances is 
augmented if he does not attempt to explain them. 
S. Issnsing BAWANBINGH v. HMEPEROR, 78. L. B. 109 

585 


Civil Courts, jurisdichon of—Istimrari patta— 
Documents, Revenus Courts relying on—Suit for de- 
claration that document ia false and void, maintcin- 
ability of 
The Oivil Courts havo jurisdiction to decide that a 

document, put forward by the defendants in the 

Revenue Courts in proof of their being perpetual 

lessees and held as genuine by the latter Courts, is 

a false and invalid document under which the 

defendants are not entitled to set up any claim os 

perpetual lessecs. O. DHONDE Kuan v, Naru 

Kunwar ' 381 


Civil Procedure Code (Act x 
1882), 8. 2—Prelimenary (ee Teen 
Act (IX of 1908), Sch. I, Art. 182—Appeal— Final 
decree—Objectron to preliminary 
pealing from same— Limitation — Accownt—BSuit for 


for dus performance of duties—Sust to recover i 
found due from hypothocated property—Suil to yii 
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Civil Procedure Code— (1882) — contd. 


Under the old Civil Procedure Dodë, objections, 
could be taken to a preimmary decree in an appoal 
ogainst the final decre® without appealing from tho 
prolminary decree. C. TRoILUKHTANATH MANDAL 








v. ABINASH OHANDRA Ror 16 
me —— 8s. 13 501 
= —— ——+— 8. 13—Res judioata— 





Joint property partitionsd by every sndividual oo- 
sharer by suit—Property left in posasesion of last 
co-sharer lees than his proper share—Suit by that 
co-sharer to correct previous allotments — That co- 
shaver dsfendant in all previous suits— Partition, 
effect of - Parties. 


Tf any oo-sharer applies for a partition of a pro- 
perty he must make the other oo-sharers defendants, 
because the partition which is made in his favour 
isa partition against his That which 
gives him 6 portion of the property takes away all 
right which they would otherwise have to that 
partion, and, therefopp, it is a decree against them and 
in favour of himself 

The co-sharers in a patai talun brought individual 
suits from time to time impleading the other oo- 
sharors, including the present plaintiff, as defendants 
and had their ahares partitioned out by meton and 
bounds, Thus every co-sharer, other than the plaintiff, 
had his share partitioned ont Hll the plaintiff was 
left with the remainder os representing his share. 
The plaintiff, after satisfying himself correctly that 
this remainder was insufficient to represent his sharo 
of the original patmi talug, brought present suit 
to correct the apportionment to those af the previous 
plaintiffs or oo-sharers who had received more than 
their proper share: 

Held, that the suit was barred by the rule of © 
res judicata, Pa Co NALINI Kawra LAHIRI v BARKA- 
uor Denta, 27 M. L. J. 76 1 L. W. 807 294 

304 


sag 8. 32 


8. 2i I — Doores awarding 
mesne profits -Period not preecribed—Ñeoree to be 
construed awarding mome profits for 3 years —Appls- 
oation for mesno profits beyond 3 yeara— Treated as 
suit—Order—Deores— Appealable—Civil Procedure 
Code (Act ¥ of 1908), s. 47. 


In awarding meme profite «decree did not pres- 
cribe any period for the calculation of mesne profits as 
directed by section 211 of the Civil Procedure Oode, 
1882. The decree-holder applied in the execution for 
meme profits beyond the period of three yeere. The 
executing Court, while declining to give any relief 
upon the appHoation as regards the period in excess 
of three years, converted the application into a suit 
on the ground thata suit for the period Di gasak on 
would be berred and passed an order the 
payment of mesne profits for that period: 

Held, (1) that in the absence of s period for the 
calculation of mesne profita being presorlbed tho 
decree must be oonstrued ss awarding means 
profits for three years from the date af the decree, be- 
cause the grant of any further sum would be beyond 
the isdiction of the Courts 

(2) that after the Court hed hold that the decree did 
not include mesne profita beyond three years, there 
was no further question relating to the execution of 
the decree which could be determined unger section 
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Civil Procedure Code—(1882)—contd. 


e 
oti, Civil Procedure Code of 1908, but as a Oourb 
treated the execution application as a suit and 
passed an order undor section 47, its order was a de- 
oree and, therefore, appealable 4 
fection 47, Civil Procedure Code, is intended to 
obviate the injustice caused to parties by mistake 
in the initiation of prodeodings and enables a Oourt 
to treat an application asa sulbor omit as an 
application, but it does Jbt enable one procecding to 
be treated as both suit and proceeding. M, Vax- 
Kata Kuaga MAHIPATI Surya Rao v. BUBBATAMMA 
Bao, 1 L. W. 448 


——— ss. 212, 244 283 
——-— —— 8, 244 501,696 
aj tir on eas BAG 304 


Team amangan — 88. 253, 583, 610— 
Ciril Procedure Code (Act V of 1008), as. 50, 52— 
Hindu Law - Surstyshtp debt—Deoree agamst father 
~-Partition between father and son — Beacution 
against property in hands of agn~ Liability of son to 
pay ü. | 








The provision oontained in section 258 of the Code™ 


of Civil Prooaduro, 1882, as to enforcement of the 
dearee against a suroty, applies also to appellate decrees 
and the restitution of money paid toa surety oan be 
ordored under section 588 of the Code. 

A son is liable for the surety debt of his father 
only if they lived as members of a joint 
Hindu family, but if there was a pertition even if 
made after the date of the order passed against the 
father as surety, the property obtained by the son on 
such partation cannot be proceeded against to enforce 
such Hahbility. 

An order for restitution is tantamount to a decree. 

The pro obtained by son on partition with his 
father cannot be said: to be “ameta” of the father in 
the hands of the son within the meaning of sections 50 
and 52 of the Code of Civil Procedure, 1908, so long as 
the father is Hving. M. Dwvacuptapu Kaunswa- 
RAMMA v. VADADDI VUNIKATASUBBA Bao, 27 X L. J. 
112 474 


— m em 8., 257A, repeal of— 
Effect of repeal—Rzecuhon of decree—Agresment to 
give time io judgment_debtor—Iuidence Act (10 
1872), ss. O1, B2— Any matter required by Law to be 
reduced to the form of a document,” tohsther covers 
case of deores—Oral agreement between decres-holder 
and + tor fo gws teme——Oral evidence, tf 
admiussible--Ooniract Act (IX of 1872), s. 68, where 
appticable. . 

The effect of the repeal of section 257A of the Code 
of Civil Procedure of 1882, that is, of ita non-produo- 
tion in the new Code of 1908, is to make an agree- 
ment to give time to a judgment-debtar an agreement 

-the legality of which must-be tested like that of any 
other agreement; in pther words, an agreement to 
gire time toa ent-debtor may now be entered 
into between the b8lder and the jadgment- 
debtor without the sanction of the Court and effect 
may be given to such an agreement as to any other 

ent, if vahd in law. Such an agreement to be 
valid must be an agreament for consideration, 
although its validity will not be affected by the 
circumstance that the consideration is not reasonable 
or that it has not received the sanotion of the Court, 
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Clvil Procedure Code —%1882)— bontà 


The expression “any matter required by law to be 
reduced to the form of a document” in section 82 of 
the Bvidence Act, if read, as it must be read, slong 
with the expression “as between the pardes to any 
such instrument or their representativee-in-interest”’, 
cannot cover the case ofa decree. Therefore, oral 
evidence may be admissible in proof of an alleged 
oral agreement bessveen a decree-holder and a jndg-° 
ment-debtor to the effect that although only two 
years’ time for payment was shpulated ina compro- 
mise between the parties, yet in reality no attempt 
would be mado to execute the decres within twelve 


years. 

Section 68 of the Contract Act doesnot apply where 
the parties stand in the position of decree-holder and 
judgment-debtor and not in that of promisor and 
promisee. C». Danaxpra NARAIN BINHA v. BOURIN- 
pra MOHAN Borma 391 


—— ——- — — — 8. 2B63—8ymbolical! pos- 
session—Sudstontial compliance with provisions of 

a 262—Tranafer of possession complste—Adveree pos- 

session of jucigment-debtor interrupted, 

Where the provisions of section 268 of the Civil 
Procedure Oode, 1882, are substantially compHed 
with, transfer of possession, in the eye of the law, is 
complete, whether it is called symbolioal possession 
or not, and such delivery of pression would have 
the effect of interrupting the jadyment-debtor's 
adverse The possession of the judgment- 
debtor such delivery oan only be regarded asa 
fresh sot of trespass giving rise tos new cause of 
action. N. DHAMSINGH v. Ganpat, 10 N. L. B. 60 


850 
— —— —— — s8. 318, 319, 335 i 


— ————— s. 372 364 


—— —- —- — 8. 37 5 Compromise dso- 
ree—Some terms of raxinamah not relating to swit— 
Oonsideration—Juriedeotson of Court, whether Court 
competent to pase decree mciudeng all terms—Mae- 
cuhon proceedings, validity of decres, whethar can be 
questioned tn—Interest, when penal. 

Where a certain term of è rasinamah does not re- 
late to the “subject-matter of the suit,” a Court hes 
atill jurisdiosion to make it a part of the decree if 
that term forms a consideration for the rasinamah. 

_ The question of the pecuniary jurisdiction of 6 Court 

is determined not by the relief awarded but by the 

valuation of the suit in acoordance with the terms of 

the plams. i 
Where a Court has passed a decree beyond its furis- 

diction, either pscuniary or otherwise, the validity of 

the decree must be questioned by way of an appeal 
against the decree, and not in execution proceedings. 

A provision in & decree directing payment of an 
enhanced rate of interest in case of default cannot 
be deemed to be penal, if the rate payablo on such 


default is not unreasonable. W. RATNASAWHI 
Ousrrr v. Ratnam, 1 L. W. 446; 15 M: L. T. 416- 
27 M. L. J. 888 135 
——— —— — 8. 392 618 


8. 530 — Scheme framad 

~ by Court—Moeque, scheme of management of—Floo- 
tion of trustee—Nature of election procesdéngs—Ap- 
peal—Hacoution procesdings—Doubtful points, 
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Civil Procedure Code—(1862)—conotd. 


An appeal Hea from the order of a Judge on tho 
original side deciding the question as to the election af 
a trustee of a mosque under a scheme framed by the 
Court, as the proceedings would be proceedings in 
execution of the decree in the suit which originally 
sanctioned the scheme. $ ' 

e The proceedings of the election of a trustee in pur- 

suance of s scheme framed by the *Court under sec- 

tion 589, Otvil Procedure (Act XIV of 1882), 

should not be protractéd. They should beas short, 
and as possible. 

The doubtful and defective provisions of a scheme 
< framed under section 589, Civil Procedure Oode (Act 
XIV of 1882), should be construed reasonably, but 
dsbateable points should not be worked out, nor should 
the scheme be modified in execution proceedings, 
though it is open to persons interested to bring 6 
regular suli to have tle scheme amended and the 
doubtful and defective matters made coclear. L. Be 
ManoMan Bsoor v, MAHOMED Esoor 915 


—- 88. 583,610 474 


Civil Procedure Code (Act V of 
(1808), 8. I 1—“Olaiming under sams title’ — 
Bes judicata—Surt on behalf of publio. 


In 1887 two Muhammadans bona fide brought a mit 
against the predocessor-in-title of the defendants that 
a certain property was wakf and that one of the 
plaintiffs was the switch, Tho Court holding that 
the plaintiffs could not provo the to be wakf 
dismissed their suit. Subsequently some other mem- 
bers of the Muhammadan community brought another 
suit in respect of the same property claiming it to be 
wakf: 


Held, that as tho same question of wakf was in- 
volved in both suits and aa the plaintiffs in the 
vious suit were Htigating bona in respect oe 
publ right claimed in common for themselves and 
others, the present plaintiffs must be deemed to be 
persons under the plaintiffs in the previous 
suit and their suit must be held as barred by the rule 
of ree judioata. A. MUHAMAD AMIR v. BUMITRA 
Kvar, 12 A L. J. 648; 86 A. 424 97 


————-—- 8. 1 1— Mortgage — Fire 
and second mortyages—Suit by second mortgages im- 
pleadmg firat—N 

















tw ogecution-—Suit by second mortgages for possession 

agawa first mortyagee—Ros judicata. 

A first mortgages sued on his mortgage and got 
the mortgaged property sold and himself purchased 
it. He failed to Se eooni mortgagee a party 
to his suit. Bubsequently, the mortgagee 

and made ths 


sued toenforce her own m 

first mo pa. party to her suit. In the plaint 
she the first mortgagee being in posses- 
ont p tee rR deer the rents and 
ag beroof bad satisflod claim. No relief was 
asked for or 


decree, the second mortgagee herself became the 
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CIvII Procedure Cade—l1908)- conta.- 


e 

purchaser, and then she brought a miit fo ojectment q 
against the first martgagee- P 

Held, (1) that the Ceurt in passing the e» parte 
decree never intended to way that the absence of 
the first mortgagee from the trial, cansed the 
mortgage -security of the second martgugee to over- 
ride the prior security which was held by the first 


mortgagee 
(2) that the doctrine of merger does not apply so 
aa to give the second mortgagee the benefit of the 
first mortgage, simply by reason of the first mort- 
in a suit to enforce his encumbrance, not 
ving joined the second m: gee, whose existence 
perhaps he did not know as aparty to the 


suit; 

(8) thet nothing was decided inthe former mit 
with reference to the first mortgagee’s prior en- 
cumbrance, that it was left altogeiher untouched, 
and that the mere fact that the prior owner of 
the equity of redemption was also the first 
mortgagee is not sufficient to raise a case of ree 
judicata. Ce MAHIRUDDIN MANDAL v. INDRA KUMARI 
Dası, 18 0. W. N. 101 42 


—— m- — £. l [—Ros judicata bet- 
ween oc-dafendamts—Alisnation by Hinds widou— 
Legal necessity—Interost. 


In a suit bya mortgagee on foot of his mortgage 
both the plaintiff and the defendant of the present 
suit were arrayed as co-defendants, plaintiff as a 
puime m and the defendant as 6 donee 
from a Hindu widow. Subsequently, the plaintiff 
brought the present suit on the basis of his mortgage. 
The defendant pleaded that the mortgage in mit had 
been executed by the widow without legal 


necesaty: 

Held, that the defendant was not precluded from 
Pagan hao plea simply because he had not raised 
it in the previous sult, 

Legal necessity must be shown not only for the 
loan itself, but also for raising the loanat an exception- 
ally high rate of interest, 

In the case of a mortgage by a Hindu widow it is 
not sufficient merely to show thet the widow had in- 
ourred previous debta, but it must be shown that those 
debta lvea were incurred for legal necessity. 
A. OHiTran Mat v. Ram NARAIN, 12 A. L. J. 008 

84 


8. II—Beos judicata — 








Dismissal in default. 

Before a Court can hold thats suit or issue is res 
judicata, ib must be satisfied that that iasne was 
directly and substantially in issue in the former suit 
between the same os and that the issue was 
heard and finally decided by the Court in the judg- 
ment which is put forward as a bar. 

A judgment which dismisses a suit in default does 
not operate as res judioata. A. LAOHMIN NARAIN 
BIMGH v. DHONDU SINGH, 12 A. L. J. 911 460 
—_—— amma Bg Il — Ros judioata— 

Dismissal of previous sust for default of plaintif and 

in dafendant’s abscnce—Benamdar—Kobala from 

benamdar, 4f necessary to complete title of real pur- 


When a suit is dismissed for defanlt of both parties, 
the decree does not operate as ree fudscata, S 


3s 


Vol. XXIV] 


Civil Procedpre Code—(1908) — conta. 


A real of immoveable property dooa 
not requir? to have a conveyance of title from 
his benamdar in order to enable him to sue for 


possession. C. Bris NANDAN Soren v., KAILASH 
TwwaRr 17 
ten Ba TI, Expl. I—Res 


judicata—Rule of res judicata, whether applicable 
to all stages of sust—Landlord and tenant—Suit for 
rent—Defence of eviction and consequent suspension 
of renti—Previows swit tenant against landlord for 


` possession of land as included within tenancy—Dis-_ 


` missal of suit. : 

Tf the same question is in controversy between the 
same parties in two distinct Htigations instituted one 
after the other, but simultaneously pending, the final 
decision in the later suit, if given earlier, operates as 
res judicata in the earlier sulh whose final stage is 
reached later. | 

The rule of ree judioata is applicable to all the 

of a suit till it is finally terminated and is not 
confined to Courts of first instanoe. 4 

It cannot be laid down as & prehensive rule of 
law that, because a tenant has failed in a suit for 
reoovery of possession of certain lands alleged to be 
comprised in his holding as against his landlord, the 
defenoe of eviction and nt suspension of rent 
is not available to him in a suit for rent. 

But where the tenant od certain lands in the 
plaint in a title suit against his landlord and asserted 
thet those lands were included in his tenancy, and the 
claim was negatived: 

Heid, that this was a determination that the title of 
the tenant to the lands specified was not proved, and 
that, consequently in any other litigation between the 
same parties, tt would not be o 
lead that the lands desaribed in the plaint of the 
armer suit wore included within her tenancy. Ga 
Mipwapozs Zwarmpary Oo. Lp, v. NITYA Kari 43 


8s. II, Expl. IM— 
Ex parte decrse—Pleas raised in subsequent suit 
barred—Oourt Fees Act (VII of 1870) —Instalment 
decroe— Appeal-—Oourt-fese, how to be calculated. 


Plaintiff ened defendant under the terms of a bond 
for interestand compound interest. Defendant did 
nob appear and an es parte decree was passed 
against him, disallowing, however, the compound 
Interest. 

Subsequently plaintiff brought a snit on the same 
bond for the principal and for interest and com- 
pound interest for the period from institu- 
tion of the former suit. Defendant pleaded undue 
influence, weaknoss of intellect, and want of con- 
sideration, and that interest was extortionate: 

Held, that the decision in the former suit barred 
the pleas of the defendant asto undue influence, 
weakness of intellect, eto, oxoept the plea as to 
compound interest not being claimable. The deci- 
sion in the farmer suit being in favour of the defend- 
ant on he point of compound interest, operated as æ 
bar to the plaintiff and must be adhered to. 

In an appeal by the decree-holder from a decree 
for money fixing instalments, Oourtfeas must be 
paid on the difference between the amount claimed 
in appeal and the amount decreed, and also on tha 
difference to the appellant between getting his money 
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.on the date of the decree under appeal and E 


it by instalments as ordered. P. Gosrwp L v. 
Eao BauDso Spren, 226 P. L. R. 1914; 128 P, W. B. 
1914 931 





s. II, Exp. IM— Bos 
jodicata - Irrelevant pgint put in issue informer 
suit— Mortgage — Redemption — Defendant + sub-mort- 
gages and purchaser of equity of redemption— Susi by, 
mortgages again® dafendani for redemphon—Defend- 
ant moompetent to claim redemption of plaintiff's 
mortgage in sht. : 


F mortgaged a certain house to W and W subse- 
quently mortgaged it to R. W sued B for redem 
tion of the house. R pleaded thet he was not a 
mortgagee but really an assignee of W's mo 
rights, and that V had also sold the equity re- 
demption to him. The question whether the alleged 
sale of the equity of redemption was genuine or not 
was pub into issue and decided in favour of R. W 
was, however, granted a decree for redemption on the 
ground that there was only a sub-mortgage between 
the i and the sub-m | had not been dis- 
tin ed by the sale of the equity of redemption, 
-and the sub-mortgagee R was granted compensation 
for improvements. z 

E subsequently sued W far redemption of the mort- 
gage on the basis of the sale of the equity of redemp- 
tion in his favour: E 

Held, (1) that the genuineness or otherwise of the 
sale in favour of R was not res judioata between the 


parties; $ 

(2) that it was not open to R as a defendant to a suit 
brought by W to olaim redemption qf Wu mortgage 
and hance R was not debarred by Explanation IV of. 
section 11 af the Oivil Procedure Code. P. Dawan 
Omax v. HARI Onann, 218 P. L. R. 1014 636 


——— 8. 20— Cause of action — 
Place where tt as isee—Docres dhiginod tn Caloutia — 
Gust to ast aside that decree on-ground of fraud insti- 
tuted in Hampuri — Jurisdiction. . 


A decree was obtained against the plaintiff in 
Oaloutta. The plaintiff instituted a suit in Mainpuri 
to have the decree set aside on the ground of freud 
and also to have an injunction igsusd to restrain 
the defendant from taking out execution of the dec- 
Too and to Foloase the property. which be had attach- 

Held, that the Court at Mainpuri had no jurisdic- 
tion to entertain the suit as no cause of action had 
arisen at Mainpuri. A. Dav Dut v, Mong Jan 


12 À. L. J. 055 

memang aman aaa 88, 22, 23— Transfer by 
High Court from ons to another subordinate Oourt— 
Both subordinate Cowi ta must have jurisdiction, 


It is only when a suit may be brought in one or other 
of two Oourta, both of which have jurisdiction, that an. 
application may be made under sections 22 and 28 of 
the Ofvil Procedure Oode in order that the High 
Court may determine in which of such Courts the 
suit should proceed. Where the jurisdiction of one 
of the Courts is denied, an application for. tranafer 
under the soction cannot lie. A. Purma OHANDRA 
Muxsen v Doone Kristo Biswas, 12 A. L J. 806 


318 
8.23 318 
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= B, 23—Tiansfer, grounds 





for. 

The: ¢ransfer of a civil caso from one Court to 
another under section 28 of the Civil Proceduro Oode 
is an extraordinary procedure. Some good cause 
should be shown why such procedure should be 
exercised. A. BAOHENDRA Nara MITRA v. MUHAN- 
MAD HABIBULLAH 707 
—— —— — 8, 3I Costs awarded by 
Court, when oan be gusationad in appeal — Collection 
charges, saasonable allowance for Haq lambardari, 
ite + lent of right as to cosis of collection 
of costa being entirely in the dis- 
urt, such discretion should not be 
interfero With im appesi walen 1t cao be made out 
that the Court has utterty failed to exercise its dis- 
cretion or has acted man arbitrary and unjudicial 
manner. 

Ten cent. is a reasonable allowance to the 
lambardar for costs of collection. R 

The five per cent. which is allowed by way.of hag 
lambardari is allowed to the lambardar in connection 
with the responsibilities he has to undertake in oon- 
nection with the payment of land revenue and is a 
matter entirely independent of the charges for -col- 
Jecting the village rent. Ou IQBAL NARAIN v. BURAS 
Nanain, 1 O. L. J. 166 673 
: me m — Ba 3B5—“Oosts wowa 

abide the result,” meaning of—Duscretion. 

The words “oosts would abide the result” do not 
mean costa will follow the result 

The discretion ordinarily vested in a subordinate 
Court, to decide how the costa shall be borne, is not 
curtailed by the mere use of the phrase “costa would 
abide the result” in an order of the Appellate Court, 

Where a litigation 1s caused by the langnage of e 
Will, its costa ahould be borne by the estate of the 
testakor and not by the trustees. Mi. GODAYARBTHI 
Pre v. Gopavartuy LAKSHMI DHYAMMA 


8.47 484 


B. 47 — Faccution procesd- 
ing tainted with fraud— Suit to set amde sale, whe- 
ther barred— Declaration — Lumutation. 

A suit to set aside e male held in execution pro- 

tainted with fraud is not barred by section 

47, Oivi Procedure Oode. 

Ruch a suit is not to set aside an auction sele but 
to have it declared thet the sale being tainted with 
fraud cannot affect the righta of the plaintiff in res- 
peot of the p sold and is, therefore, not barred 
by limitation if brought beyond the period of limita- 
tion provided for the setting aside of suction sales. 
A. Bıra Raw v. SUBHEDA KUAR 695 


8.47, 0. XXI, rr. 
100, 101—Dispossession by auction-pwrohassr— 
Appuoation by disposseceed mortgages disalowed— 
A L 
T obtained a decree for sale of a mortgaged property 
subject to a prior mortgage. The property was pub 
to sale and was purchased by 7 himssif. T obtained 
possession of the property through Court. The prior 
mortgagee then applied to the Oourt praying that the 
on might be restored to him. The Court dis- 
allowed the application: 
` Held, that no appeal lay from such order A. Tuy 
Par v. TARA SIKON 93 
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8. 48— Limtahon act (IX 
of 1908), Sch I, Ait 182, cl, T—Kzecuthn of decies y 
—Deorse diecting mortgaged propeitiss to be sold 
and tf sale-proceeds $s sneufficient, balanos to be re- 
alised from other prope: ties and persons of judgment- 
debtors—A pplication for emecution after tuslve yeirs 
from date of decree, +f barred 
It was directed in a mortgage decree that the 

mortgaged property should be sold, and tf the pro- 

ceeds of the sale were insnfffclent, the balance should 
be réalised from the other properties and the persons 
of the judgment-debtors. An application for execu- 

Hon of the decree was presented mare than 12 years 

after the date of that dearee: 

Held, (1) that under section 48 of the Civil Pro- 
cedure Code, 1906, time runs from the date of the 
decree and not from the time when the mortgaged | 
property has been sold; 

(2) that the direction im the decrea la not a direc- 
tion to pay money at a certain date within the mean- 
ing of tease 7 of Article 182 of the Limitation Act of 
1908, as the date in the present case is not certain 

(8) that applicati for execution are ordinary 
applications for the attachment of property and bear 
no resemblance whatever to an application under 
section 90 of the Transfer of Property Act; 

(4) that the epplication was barred under section 4 
of the Code. C. JNANBNDEA NATH Bosa v. KAULNA 
Loam Oo., Lo., 18 0. W. N. 402 35 


——-—— 8, 4B—Nadras Oow of 
Wards Act (I of 1902), 4. 45 - Limitation Act (IX of 
1908), s 15 - Mortgage decree against person of pro- 
pi tor = Not in accordance uith section 80 of Transfer 
of Property Act (IV of 1882) — Irregular — Propi isiy 
cunnot be questioned in eaocution — Estate under Court 
of Wards - Kaclusion of temo — Barred ~ Lemitation. 
A mortgage decreo giving a personal romedy 

against the mortgagor before the sale of the mort- 

gaged , though irregular under section 89 

of the Transfer of Property Aot, cannot be questioned 

in execution proceedings. 

The provimon in section 45 of the Madras Court 
of Wards Act that the period during which tho estate 
remains under the Conurt’s management should be 
deducted when calculating the period of limitation 
prescribed by the Limitetion Act, will apply only 
when decrees have been transferred to the Collector 
for execuhon An amendment of it in execution peti- 
tion ought notto be permitted to revives barred claim. 

Quares—Per Sadastva Atyar, J.—The sections of the 
Limitation Aot relating to excluaion of time and ob- 
taining the benefit of time spent in n acts 
and other mmilar provisions govern also the 12 year’ 
period of limitation provided in section 48 of tho 
Oode of Oivil Procedure? Mf. KUMARA VENKATA 
PuBUNAL RAJA BAHADUR VARU v, VMLAYUDA BMDDI 
27M. L.J 25 195 


—— — — —— 8. 50 474 


as. 50, 52 and 53 
— Decres against assets 8f deceaesd father —Haecution 
— Death of son—Son's legal representativa — Property 
sili of deceased father. 
Where a decree was against the asseta of a 
deceased father in the hands of his son, and property 


in the hands of the lattor wa proceeded against 
in execution: 
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Held® that the property did hot cease to be 
“property of the deceased father’ for purposos 
of sections 50 and 53 af the Code of Civil Procedure, 
morely because the son died and the property 

e passed into the’hands of the son's -heir or logal repre- 


sentative, W. Kasrunt Raxca AIYAR v. VANITA- 
Bawa Arrar, (1914) M. W. N. 354 7 280 
——-—- aan 8. 52 280, 474 
—— — em an nn 8. 53 280 
— — — an aan an 8. BO Pemions Act 

(XXII of 1871), 6. 11—“Pension”, meaning of— 


Reecntion attachment—Jagir—Land granted with- 
out power of alienation—Crops on such land, whether 
atiachabls iw eaecution of decree. 

Tn the case of land granted as jagir without the 
power of alienation, the land is inalienable, but the 
orops standmg on it cen be attached in execution of a 
dearee 


The word “pension” in section 60, Civil Procedure 
Code, has the sume moaning as it hes in section 11 of 
the Pensions Act, thab is, a® periodical allowance of 
ee granted, not ee of aay right, privilege, 
perquisite or afflce, but on account of past serri 
or particular merita or as compensation to dethroned 
prinoes, their familios; and dependants, C. Bansi 
BAM v. NARSINGHA Sawres 805 
nn —- c 8.73- Two decrees against 

same person - One against him personally and other 

a» herr—WNot same judgmeni-debtor — Section 78 snap- 

plicable — Bereral judgment-debtors—Soms common 

tn more than one decres— Rateable distribution accord- 
tng to their tnteroet. 


Section 78 of the Code of Civil Procedure (Act Y of 
1908) cannot be invoked unless the judgment-debtor 
occupies the same character in each-decree. 

Whare there is a decree against a judgment-debtor 
personally and another against him as heir, he is not the 
samo judgment-debtor in the two decrees within the 
meaning of section 738. 

Where there are several defendants in ons decree 
and only some of them ın another, rateable distribu- 
tion may be allowed so far as the interests of those 
in both decrees are concerned. La Ba Toora Raw 
v. ABDUL GAYUR, 7 Bun. L. T. 67 


——_—_ — —— 8.73, O. 21, r. 52 
— Fund th Court attached by several decres-holdsrs — 
Laapplioabiity of section 73 - Atiachmnt bafore pay- 
mant of money into Cowrt- Invalid. 


Where the fund in Oourt consisted of ths surplus 
eale-proceeds payable to the defendant-mortgagor 
after sale under a mortgage decroe, and was attached 
by the Oourt at the instance of the several decree- 
holders of the mortgagor. 

Hold, that section 73 of the Civil Procedure Oode 
had no application, and the decree-holders were en- 
titled, te be tally paid in tha otder of their attach, 
ments; 

that an attachmont mada before the money had 
been paid into Court, was nob e valid eitacshment 
under Order XXI, rule 52, of the Codo. M. Trav- 
YANGADIAL v. THIRUVANGADIH, 26 M. L. J. 3864 G17 


iar ad 8. 73, O. 21, r. 90 
—Decree-holder's application for eadcution diemused 





GENERAL INDEX. 


476 ` 


bbe 1625 


Civil Procedure Code - (1908)—conid. 


—Raght of such decree-holder to apply to set aside 
sale. 


Dismisael for non-prosecution of a decree-holder’s 
application for execution does not affect his 
right to share in a rateable distribution under sec- 
tion 78, and he is, fhereforo, entitled to make an 
application under rule 90, Order KAT, to set agido 
a sale on the ‘ground of frand, eto C. Browcesn 
OHAKRABUTTY T. HuwaNTA Kuwan Buwas, 18 0. W. 
N. 1811 83 


——— —— 8. 92- Temple propeity 
— Hradw entitled to worship has interest — No ‘direct 
interest required — Land given to priest for public 
purpose —Temple budi from public subscriptions— 
Public temple — Private templo — Offerings of public 
temple sot property of prisst—Nocessary consent 
under s. 02, Oollector tn Bind may give. 

A Hindu entitled to worship ina temple has-an 
interest in the temple sufficient to support a suit 
under section 92 of the Oods of Civil Procedure. The 
terms of the section no longer require parties to 
have a ‘direct’ interest ` 

Where half the plot of land on whioh a temple 





stood was given to a priest andthe other half was, 


bought and the temple erected out of funds raised 
by public subscriptions for the purpose of building 
the tample: 

Held, that the temple was a publio temple and not 
the private property of the priest. 

The adverse acts of a priest afa temple cannot 
alter the real nature of the property attached to it, 

There oan be pnvaote temples as there can be 
public temples. Where an idol is set up temporarily 
for worship, or where the offerings aro af a perishable 
nature, such as articles af food, the priest in ettend. 
ance, as the nearest Brahmin a le, generally 
appropriates the offetings, and the same isthe case 
where the idol itself isthe private property of the 
priest, But whore .the idol is an anofent one 
permanently established for publio worship and the 
offerings are gencrally of a more or less permanent 
character, being coins and other metallo articles, in 
the absence of any onstom or express declaration of 
tho donor to the oon , they are, as thay ought to 
be, taken to be inten to contribute to the maim- 
tenance af the shrine with all its rites, ceremonies 
aad charities, and not to become the personal pro- 
perty of the priest. 

The necessary consent toa suit under section 92 
of the Civil Procedure Oode can be obtained from 


“tho Oollector in Sind, and it is unnecessary ib approach 





the Advocete-General in Bombay. 8. OssRI r, 
Bawa BALMUTANDASA, 78 L. B. 129 712 
——-—— — 8.92, 0, 22, r. II 


—SuH againstirustes and hisalienee—Appeal—Death 
of iruetes—Abatement of appeal—“Right to mie,” 
meaning of—Aliense in good faith for consideration ` 
and alisuse for oconsidsiation but not tn good faith, 
distinction belween—Limitation Act (IX of 1908), 
Beh. I, Arts. 120, 184 


The msro fact that ono of the respondents 
is dead and that hig representative is not 
brought on the record, will not make the appeal abate 
if the right survives to the appellant and the result 
of the adjudication will not affect the deceased party 


« 
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A suit for declaration that the mle of trust 
property by a trustee is invalid im nos a sub 
for recovory of possession of trust property within the 
meaning of Articolo 184 of the Limitation Act and is, 
therefore, governed by Article 120 ofthe Act | 
Trust property in the handsf a transferce m good 
faith for consideration without notice of the trust 
cannot be followed by the benefi at all, but 
whoro a transferee has paid valuablo considomtion 
but has not acted in good, faith, he acquires good title 
after the lapse of the period for oxtingn- 
ishing (under section 28 of the Limitation Act) the 
right of the beneficiary to follow the trust property 
in his hands 4 
Por Tyabji, J —The words “ the t to sue” mean 
“ the right to prosecute by law, to obtain relief by 
means of legal procedure.” M. Onerrmixunam PRA- 
BANNA VENKATACHALA BMDDIAR v. COLLECTOR oF 
TRIOHINOPOLY, 26 M. L. J. 587; (1014) M. W. N. 681 


—_— _—____-—. s. 86 (3), O. 42, T. 
I (m)— Compromiss—Order to record comp omis 
tn decree -Appeal—Agent compromising without 
power to do s — Compromise not binding on principal 
—Hmor—Complete surrender of minor's rights, 
whether for his benefit. 


Aocoarding to the strict provisions of the law, when 
a mit is compromised, the Court should first pass an 
order directing the compromise to be recorded, and 
then pess a decree in accordance therewith. 

An order directing a compromise to be recorded 
does not cease to be such simply because it directs at 
the same time a deares to be passed m saccordance 
with the compromise, An appeal will lie from such 
an order under Order XLII, rule 1, clause (m), and 
section 96 (3) 18 not applicable to the cease. 4 

Where tho power-of-attorney did not suthorixe the 
agent to adjust a sul} by compromise, any oompro- 
mise by the agent, being in excess of his anthority, 
will not bind the principal and will be set aside by 
the Appellate Court. 

A compromise which completely surrenders a 
minor's rights cannot posmbly be for the minor's 
benefit and cannot bind him. Pa MUHAMMAD RASHID 
v. RAHMATULLAH, 212 P. L. B. 1914 630 


eaaa aan aaa — 8. 100—Grani by Gov 
ernment of gouchar land (pasturage)—Inconsistent 
mih general wishes and scell-bemg of communtty— 
Second apperl—Question af fact. 


Where the main question ma case was whether 
the grant of a œ gouchar or grazing land by tho 
Government was inconsistent with the general wishes 
and well-being of the village community, and it was 
decided by the first Appellate Court that it wes, a 
second appeal was not entortained as the point 
decided was one of fact. A. GITA Raw r. KIRPA 
Ram, 12 A. L. J 378, 36 A. 256 111 


— — —— —- -— — 8. 100—Second appeal 
— Finding of fact, when can be questioned by High 
Court - Evidence relied on by lows: Court not con- 
clun upon tia of fact but legally admisable— 
Partition of jomt property- Adverse possession — 
Bua dan of proof 
A High Court is not ontitled in second appeal to 

1oview a finding of fact arrived at by a lower Court 
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. 
merely upan the ground that the d¥ideace upon 
which the latter Court reed was not conclusive upon 
tho issue of fact or that ethe finding is erroneous, 
however gross or inexcusable that error may seem to 
be, if there is no substantial error or defect in prot 
oribed procedure followed by that Court and it h 
before it evidence legelly admissible and proper for 
its consideration in support of the finding. 

In a suit for tion of a paoperty, which after its 
owner's death devolved upon the parties jointly, the 
party alleging that he eoquired exclusive title to it by 
adverse possession must prove that allegation. O. 
JAGANNATH r. KEDAR 633 





h 8. 100—Secord appeal 
—First Appeal Court not gwing as much weight to 
041 tam circumstance as High Oowt might have done 
af uw were Fret Appeal Cqurt——Findmg of First 
Appeal Court based also on other facte-+-Lagalty. 
The finding of a& District Judge cannot be called 

ilegali simply because he does not indicate sufficiently ' 

that he gave as much weight in defendant’s favour 
end against plaintiff to the circumstance of plaintiff's 
non-production of e deed as the High Court might 
have given to that circumstance, if ib had been the 

Court of First Appeal, especially when the Judge has 

relied on other circumstances which in his opinion 

strongly justified his finding. M. CHORKALINGsAM 

PILLAI o MAHALINGAM PiLLAI 1 L. W. 860 383 

s. LC4 (1), Sch. H, 
para. 20 — Arbitration — Award—Conditional 
purchas of partnership outetandiags by one pai tner 
—Ramission of private award. 


The pertners in a monoy-lending firm referred their 
disputes and differences regardihg certain items to 
arbitrators agreeing in writing to abide by their 
award if made by a oertain date. The arbitrators 
made the award by the specified date and directed 
thet as the plaintiff purchased outstandings ata oer- 
tain valuation the defendant should be responsible 
for any error or omission in the accounts regerding 
those outata: 

Held, that the award did not finally determine the 
questions referred for arbitration, as it exposed the 
defendant to a sumt by the plaintiff for any error or 
omission subsequently discovered in the sacoounta, 
however unintentional it might be. 

There is no provision for remitting to .the arbitra- 
tors an award made in arbitration without the inter- 
vention of a Oourt.e L. B. BUBRAMOKIAK OHETTY t. 
Vattun Currry 132 


e ~ 8. 109 (C)— Appeal to 

His Majesty ta Council— Oertificate - Order of dis 
misal for default, application for setting aside af, 
rajected— High Court on revimon ordering re-admu- 
sion of case—Privy Council, case intrinsically fit for. 


The plaintiffs’ application to have the order of 
dismissal for default set aside waa rejected by the 
Court of first Instance and this order of rejection was 
affirmed on appeal by the first Appellate Court The 
High Oourt on revision reversed the orders of both 
the Courts and directed the Court of first instance to 
re-admit the suit on to its file and to proceed with its 
disposal according to law The defendants applied 
for leave to appeal to the Privy Oouncil against this 
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ordes of the High Oourt The case was one which 
could not Bare come, before ao mngle Judge of the 

igh Court on appeal but before a Bench of two 
Judges, and the mnsuccessfub perty had a right of 
appeal to His Majesty in Council, so that the defend- 
apis were entitled to question in the latter appsal 
the legality of the High Oourt’s order passed in rori- 
sion: 

Held, that a special certificate for appeal to His 
Majesty in Council coukd not under the circumstances 
be granted to the defondants under section 100 (e), 
Civil Procedure Code. O., Jar Davar v. Beis Narn 
PRAAAD f 620 


— 84, ISOs Error 
Panom to correct 


Under section 115 of the Code of Civil Procedure, 
the High Court can interfera and correct an incorrect 
figure entared in a decree as Vakil’s fee owing tos 
mistaken calotlation, but not an omission to enter 
proportionate costs which could have been corrected 
by an appeal. M. Sanxunarar Toora v. Ur- 
PALAPATI 878 


e 
——— 8. IIB — Interlocutory 
order— High Court will not interfere +f order can ba 
attacked vm appeal from decree 


The High Oourt will not interfero with an inter- 
loéutory order which oan be attacked by the party 
aggrieved by appeal against the decree in the suft, 
if it goos i him. Mf. A. Gampor v. RAMAYI 
Amman, 1 L. W. 282 -  78BI 


= B. 116—Limitation Ari 
(IX of 1908), s. 5—Delay in pi osentation of appeal— 
Refusal to excuse delay—Order, whether open to reri- 














sion. 

An order of a subordinate Court refusing to excuse 
delay in presentation of an appeal is not open to 
revision under section 115 of the Code of Oiri Pro- 
cedure, even for the purpose of showing that the 
appeal was presented in time. Ml. THANDAYUTHa- 
PANI r. OHINNATHAL 872 


— m — 8. 11 5—Order amending 
decrese—Reviaton petition against such order presented 
more than eight months from date of o1der—Delay 

, wot eaousable-—Decres amended ght years after, 
whether ground for revision, 


Where an order was t to be revised, under 
section 115 of the Code of Civil Procedure, by a peti- 
tion presented more than eight months from the date 
of the order and after five months of inexcusable 
delay, there is no sufficient reason to excuse the delay 
in prosecuting the petition. Ml, VALHAKUTTIA KUTTI 
v. Kann Korr . 56 








——— 8. TITS — Order setting 
aside ox parte decree— High Court wll not interfere 

~—-Potitioner’s right to contest ıt in appeal against 

final decree 

The High ‘Court will interfere under section 
115 of the Oode of Procedure, 1908, with an 
order setting aside an ew parte decree, it being n 
to the plaintiff to contest the order when ap 
against the final decree in the suit, if itis decided 
against him. W. V.R JAGANNATHA MUDALIAR v. 
Vargrar APpasawarr MUDALIAH, 1 L. W. 238838 782 


l 
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an 8. 11 5— Rerision — Re- 

` fusing to allow amendment of plaint—Order a)i onoous 
in lare — No legal esercise of gurisdiction or mate: ial 
trregularity — No revision competent. 


The High Court will not interfere in revision 
under section 115 af Civil Procedure Oode with 
an erronsous order re to allow the petition for 
amendment of plaint, there being no error in thg 
exercise of jarixMotion or material irregularity Ma 
Kamra BRAYvLAMMATL r. Farawa BIWIAMMAL, 1 L W. 
280 ° 779 


~—— 88. 115, 152—WNo n- 
terference «chere order good on tmerits—Saction 152 
does not contemplate reversal of findings on 198ucs. 


The powers of the Court under section 115, Civil 
Procedure Code, are discretionary, and it will not 
interfere with the order complained against if it is 
admittedly good on the merits. 

Section 152, Civil Procedure Code, does not con- 
template the practioal reversal of the Oourt’s finding 
ona formal issue. 8. Tsanpas r. THAKURDAN, 7 8. 
L B. 186 831 


—— 8. 115, O. 21, rr. 
59, 60, 61—Olaim—Soope of ingi! y—Possos- 
sion of judgment-debtor—‘‘Some inte) ost” in rule 50, 
meaning of—Queetion of possession to be gone mito — 
Court not determining question of possession —Reri- 
sion by High Court. 7 


Eule 59 of Order XXI of the Civil Procedure Code 
does not mean that if the claimant establishes that he 
has some interest in the property he is entitled to 
succeed irrespective of the questions of possesmon; nor 
does it imply thet if he fails to establiah “hp parHonlar 
interes: he sets up, his claim must be mod 
irrespective of the question of possession of the judg- 
ment-debtor. 

The words “some interest” in the rulo mean such 
an interest as would render the possession of the 

udgment-debtor possession, not on his own socount, 
on account of or in trust for some other person. 

In each of the cases mentioned in rules 60 and 
61 of Order XXI of the Code, the Oourt must 
determine the question of posession of the judg- 
ment-debtor. The Court cannot ‘fonnd its decsion 
on the question of the vahdity of the claim or 
the determination of the title to the property attach- 
ed 

Where the Oourt below m 6 claim case refuses to 
determine the one question it was competent to 
decide, namely, the question of possession, and, on 
the other hand, determines the question it was not 
competent to investigate, namely, the question of 
title, the order made by it under rule 61 of Order KAT 
of the Oode oannot be mupporied. ©. BATLARI 
HANDAL v. TIBTHA NARBAIK BHATTACHARJEN 62 


aias —— — 8. 118, O. 33, r. 5 
—Application for permission to sue as paupsr rejocted 
—Dafective procedure—Revision——High Court going 
into evidence ard aestting aside lower Court's order 
The primary Oourt having failed to determine 

whether the petitioner was a pauper onthe date on 

which her appheetion for permission to sus as 6 

pauper was presented and having rejected her appli- 

cation on the ground that she was possessed of some 


had 
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ornamenta more than six months boforo that date, 
the High Court, holding the lower Court's procedure 
to be materially defective, went into the evidence and 
act aside its order. C. Sanosrm Dati r. BROLA 
Naty Das 792 


—_——- gs. h15, 0.47, r. I 
—Aplication rejected without hearing applicani— 
Material irregularity. A 
Itis the essence ofa judicial order upon an ap- 

plication that the applioen? should havo an oppor- 

tanity of being h in support of his prayer. 
Where no such opportunity is given the Céurt acts 








with material ty in the exercise of ita 
jurisdiction, C. JATDHARI, Dasya o. Rasik Lan 
BIDAR 

———— —— 88. 129, 131 437 
em aa — 8.135 513 











. - 88. 148, I51- Decree 
not to be altered when once it becomes fnal—Archaks 


office---Claimant to prove ordinary competency. 


A Court has no power to altor tho terms of a decree 
when once it becomes final 

A claimant to the offloe of achaka in a temple, 
must possess the competency of the average a chaka 
in reciting manirams in the temple. M. Nozi 
LaksHMINABASIMEAN v PRATIPATHI LAYSHNINARA- 
TAWA ‘ 825 


S. 151 825 


IS %—Court Sale— 
Fwocution of rent decies—Applioation to ast aside 
sale dismissed by fira Conrt—Sums deposited by 
auction-purchaser withdrawn by dacree-holder and 
j -dobtor—8ale set asıda on appeal—Reshtn- 
pakanan of Appellate Court—JInherent power of 
owrt 


An application to sot aside a sale held in oxecu- 
tion ® rent decree was dismissed by the first 
Court, and the dearee-holder and judgment-debtors 
withdrew from Oonrt the sum deposited by the 
auction-purchaser. On 
aside- 

Held, that the Appellate Oourt should have not 
merely set aside the male but also directed the 
decree-holder and the fudgment-debtors to bring 
beck into Qourt the sums which they had respeo- 
tively withdrawn in order that the auotion-purchaser 
might recover back whathe had paid into Court; 
and that ib was clearly incumbent on the Court to 
make such an order for restitution in the exeraise of its 
inherent power, as otherwise a grave infastios might 
be done to the suotion-purchaser. C. NAPAT, 
OnAWDRA OHAKRAYARTI v, RAMENDRA Nato Onarra- 
TARTI 324 


831 


ett 152 — Arithmetioal 

error repeated in High Court to be corrected —Ciril 
Rules of Practice—Pleader’s fee in appeal from ‘order 
under old sections 244, 212 


Arithmetionl errors made in the lower Court and 





ae or ne aeaa 
8. 








order of the High Court must and will be corrected, 


7 


° i INDIAN CASES. - 


appeal the wale was set . 


reposted in the High Court office in drawing up the’ 


f1914 


e 
Civil Procedura Code —(18§) - contà 


In an appsal against an order under the old sec- 
tion 244, read with the old section 218, a Rteader’s 
feo will be allowed, under rule 82 of the Civil Bules 
of Practice, only at therate of 14 percent M. 
ADUSUMALLI VENXATARATNAM r. SANKARATANNA, l L. 
W. 208 283 
——— O. I, re B—Misjoinder 

of causes of action—Removal of crope by sach tndivi- 

dual tenant—Conspiracy neither alleged nor proved. 

Where every one of the several tenants individually 
removes crops on the land and their acts sproad over 








the space ofamonth, in the absence of any conspiracy ’ 


ot collusion among them, there are as many causes of 
action na there are tenants, anda single suit against all 
of them is bad for misjcinder of causes of action, even 
if the cause of action alleged in the plaint ia only 
the denial of the landlord's title implied in the un- 
guthorixed removal, MW. Rawanargan Onmrry T. 
Mattata AMJAPPAN 5 813 


— — — O, I, r. 3--Suit byre- 
versioner to recover possession from several transferees 
of properties from toido®—-Multifariousnsss. 


A reversioner’s suit for possession of proporties 
from several alienoes of a widow is not bed for molti- 
farousess. A BALKRISHNA Das v. Hea Lat, 12 
A. L, J. 500, 36 A. 408 95 





O. I, r. 9 — Hindu 
governed by Mitakshara Law suing on mortgage 
executed in his father's name without joining brothers 
on allegation of partition. 

Where a Hindu governed by tho Mitakshara Law 
without joining his brothers and on tha last day of 
limitation, sued on two mortgages standing in the 
name of his deceased father onthe allegation that 
there was a partition between the plaintiff and his 
three brothers, at which the two deeds fell to his 
share: 

Held, that the suit failed not on the ground of 
mere non-joinder but on the ground that the rights 
and interests of the parties actually before the Court 
could not be decided. . 

The o made in tho new Oode does nob 
the rule regarding the indivisability of e mortgage 
nor the rule under the Mitakshara that no co-parcener 
has a definite share till a partition is mada N. 
Naeonso v, Niao, 10 N. L. R. 72 83i 


—— O. 2, r. 2—Mortgagor 
and mortgages—Redemption, swit Jor— AH olaims 
should be decided—Orope standing on land on date of 

i wit by mortgages to recover crope, whe- 
ther barred. 

Ine suit for redemption all claims between the 
mortgagor and the mortgagee should be settled. 

A mortgagee cannot, therefore, bring a separate 
suit ina Small Canse Court to recover the value of 
the crops standing on the mortgaged land on the 
ground that the mortgagor had misappropriated the 
sama. MM. NARASIKGA PATRO v. BHAGAYAN Sanur, 
(1914) M. W. N. 499 688 


TR 0. 5, Pa §—Mortgage 
suitt—Gummons issued for final disposal—Dafendant 

appeared—Issues raised— Parties not ready with evi- 

deace—Prooedy re. 7 
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In a mapigage caso. summonses were issued for 
final disposal aed né& for settlement of issues. On 
thi date of hearing the defendant appeared and de- 
nied the execution of the mortgage-deed and the re- 
csipt of consideration. As the plaintiff was not 
ready gwith his witnesses, the Court dismissed the 

` mit: 


Held, that in such casos a Court should iswuo sum- 
mons only for settloment of issues and give the parties 
an opportunity to produce gvidenoe on the issues 
settled. B. Tonsaram HARIOHAND GUJAR v, Sita- 
RAM NARATAN KASAR, 16 Bow L. R. 86; 88 B. OT gs 

— 0. 6, r. I7—Ammd- 
ment—- (Jasa set up by defendant after plambii closed 
his casse—Amendenont of written statement not to be 
per milied unless plaintiff allowed to oall further ev- 
dence—— Pleadings. 

Rales of ure are not to be converted into 
mechanical tests by*which Courts may save them- 
selves the trouble of deciding the real issues be- 
tween the partios The object of rules of procedure 
is to provide the best and most convenient mode in 
which the Courts may adjudicate ufon the questions 
brought befare them. 

The power of a Oourt to allow amendment of plead- 

is very wide. But where s defendant changes 
his defence after the plaintiff has adduced all his 
evidence and prays for permision to amend his 
written statement, the permission should be refused 
unless the plaintif also is given an opportunity to 
call such further evidence as he may be desired ta 
produce to rebut the new case set up by the defend- 
ant. Ma TADIPARTI HANUMANULU v. MADDUKURI 
GoLATYA 822 


—— r O0. 6, r. 17—Amend 
ment after limitation—Second appeal—High Oourt— 
Powsr to tnterfere-—Practioe-—— Pleadings. 

The plaintiff was entitled to various alternative 
reliefs under & mortguge-deed. He sued only for one 
of the reliefs within limiteéton: 

Held, that he could not be allowed to amend his 
plaint in such a way as to enforce his other reliefs 
which had beceme time-barred at the date of the 
amendment. 

Where an amendment was allowed after the expl- 
ration of the period of limitation, the High Oourt is 
bound to take notice of it in second appeal, although 
the point was not in the lower Appellate 
Oourt. Av Bat UPADHYA v. GAYA DIN KALY. 

12 A. L. J. 685; 86 A. 870 255 











—— 0. 6, r. IT—Amend-. 
ment in ssoond appeal—fuit for ejecimeni, whether 
can be amended to make it smt for redemption. 
Amat for ejectment cannot be allowed to be so 
amended in second appeal as to make it ome for re- 
demption when the plaintiff is guilty of sleeping 
over his rights for a very long time. A. Munna 
Lat v, Marcu Lat - 723 


eS ee 0. 7 r. jara. (2) 
r.2,p hae 


— 0. 9, r. 13 —Ex parte 
decree against debtor and his suroty—urety alone 
applying for setieng aside of decres—Decros set asides 
against both, s 
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Civil Procedure Code—(198)— contd. 


An ew parts decree against a debtor and his surety 
can, in view of the proviso to Order IX, rule 18, 
Otvil Procedure Code, be set aside against both of 
them on the application af tho surety alone. O. 
MUHAMMAD Raza v, Musammat BARKA 118 
a aman _ --— O, [TI—Imerroguorie— 

Facts m issue, whether can be asked—Practioe. 

Under Order XI of the Civil Procedure Code inter- 
rogatories oan be admfnistered in the mame manner as 
is done in England for discovering the facts in isme. 

In a mit on a hundi the executio#, consideration and 
presentment of which were denied by the defendant, 
the Court allowed the defendant to ask the plaintiff 
on interrogatories 
(1) in what form the consideration of the huads 


was d; 

(2) to state particulars of the place where the 
defendant drew and accepted the hundi; 

(8) where and by whom the kundi was 
for payment. C. BAIINATH Kapu r. RAGHUNATH 

















Prasad, 41 O. 6 | 765 
O. 17, r. 1 206 
E NAN O. 17, rr. 2, 3—sSuit 


adjourned to produce succession certifloate—Defaxlt— 
Suit mot to be dismissed, but to be decided on merits, 


After a plaintiff has adduced all the evidence on 
which he intends to rely but has fafled tn produce a 
succession certificate as to a part of his claim on the 
adjourned ee hia mit t not to be dismissed 
under Order XVI, rule 2, of © Civil Procedure Code, 
but decided on merita under Order XVII, rule 8. M. 
DROUPADI Ammar v. BOUTH INDIAN Rarnwar Oo. Lp. 


— 0. 17,r.3 333 


ear 0. 20, r. 18 (2)— 
Limitation Act (IX of 1908), s. 5—Properties assessed 
to land revenus, partition of—Form af deoree—Lower 
Court not to add to terms of decree as passed by Ap- 
pelate Court—Decres defective and not capable of 
boing enforced—Decree-holder's remedy in cane of 
decree not being in legally proper and correct form— 
Review—Saveag of limitation. 


The of Order XX, rule 18 (2), Oivi Pro- 

cedure Code, relate to properties other than those as- 

sessed to the payment of land revenue to the Govern- 
onb. 


mi 
In cases of parttifon of properties assossed to land 
revenue, the Oode of Otvil Procedure does not oon- 
template the passing of a final decree by the Otril 
Court. It atmply authorises the Civil Court to đe- 
clare the shares of the parties concerned and to 
give a direction to the Revenue Courts to give effect 
ko its decree, and no further. 

The lower Oourt cannot add to the decree of the 


though wrongly, by the latter. 

Where a decree-holder cannot obtain fram the 
lower Oourt any relief owing to the decres passed by 
the Appellate Court being in the form legally in- 
correct, the proper course for htm is to apply for 
review of the judgment of the Appellate Court 
upon which the decree is based and nob to apply for 
revision of the lower Oourt’s order refusing to grant 
the relief claimed, 
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Civil Procegure Code—(108)—oonta. 


The time thus spent by tho decree-holdor in 
seeking for the relief under tho said docree is allow- 
able to him under section 5 of the Limitation Act 
when he applies for a review. O. Som Nara v. a 

Bras, 10. L. J. 198 113 


c c OL, e Emon 
of deeree—Uncertifed payment, thathar oan save 
limttation — Mere mention of, payment, rchether 
amounts to certificate. 


An unoertified p@yment or adjustment cannot 
operate to prolong the period of Imitation for apply- 
for execution under the Limitation Act, nor oan a 
decree-holder certify payments after his decree has 
become barred. 

Therefore, where s payment, alleged to have been 
made ont of Court, was not formally oertified undor 
Order XXI, rule 2, but was mentioned in the next 
application for execution. 

Held, that this did not amount to certificate as re- 
quired by the Oode. A. BHAJAN LALL v. CHEDA 
Larr, 12 A L. J. 825 215 


— — O. 21, r. 1G—Decree— 
Tronaferee from transferee of a decies Auphan 
Jor amscution—Judgmentdebtor's opposition —No in- 
quiry as to legality of trarsfer—Raefusal to recognise 
tranafer, if valid. 

Where an application by a transferee of a dscree 
from a person who was himself a transferee 
thereof was opposed by the judgment-debtor on 
the ground that the transfer was fraudulent, and 
the Court without inquiring into the validity of tho 
transfer and the competency of the transferce to 
execute the decree refused to recognise the 
transfer: 

Held, that the order was illegal and must bo set 
aside, Mi. KOTHANDAPANI Narpu +. KUPPUSANI 
Narcan, 1 L. W. 206 766 


—— O. 21, rr. 19, Z0— 
Decree for aale of mortgaged groperty—Costs award- 
od to judgment-dedtor—et-of—Orossclanns under 
sama decree va wnortyage sint. 


Under rule 19, read-with rule 20, of Order XXI, 
Civil Procedure Code, the-costa awarded to tho judg- 
ment-debtor in a decree for sale of the mortgaged 

property can be set-off against the mortgage-money 
Peeoreraile by the decree-holder from that property. 
Bule 19 is not in terms limited in application to cases 
in which the remedy of each party against the others 
is of precisely the sante nature or where the parties 
fill the same character. O. Banx HUSAIN Kuan v. 
Hasnain ALI Kuan ; 376 


a ——— a — O,Z2I,r.20 376 
— 0.21, rr. 48, 52— 




















Deaskeent—Baourity deposit—Auditor of Railway - 


Co.—Notice served on auditor—Notios disregarded — 
Taabdity of Company—Lien of Company On ascurity 
da posit. 

The auditor of a Railway Company was the only 
disbursing officer of the Company and was notified 
under Order KAT, rule 48, Civil Procedure Code, as tke 
officer to whom notice shonld be sent of orders 
atmching salary or allowances of Railway employees. 
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e 
Civll Procedure Code(1908)— contd. 


Ho was prohibited by the olor of a Court 
from paying to a Railwny employee ® the amonný 
of a secumty depomt. At the time of the order th 
moneys were under the control of the Agent ofthe 
Railway Oompany and oould not be paid to the 
depositor employee without the sanckon of tho Agent, 
The auditor ignored the Oourt’s prolhfbitory order, 
on the ples that the amount of the security deposit 
was not at the disposal óf tho employee and, therefore, 
was not Hable to attachment- 

Held, (1) that the deposit could be attached subject 
to the Railway Company's Hen, though it could not bo 
realized until freed Fon that lien, 

(2) ihat the prohibitory order of the Court ought 
not to have boen disregarded by the auditar and 

(8) that the Railway Company was Hable for his 


default. L. Bs. Burma Raitway Co, Lrpo.r HIRA- 
LAL 725 
—— ——— — 0.2I1,r.52 617 

725 


ee amanna anaman O. 21, rr. 53, 57— 
Atlachmsnt af dec ‘Payment by jucdgmant-debtor 
to original decres-holder during subsistence of attach- 
ment, validity of. 

In execution of his decree a decree-holder got 
attached a decree which his judgment-debtor had 
obtained against a third person The Oonrt, in 
which he was exeontmg his decree, directed him 
to exəcute the decree which he had attached and 
consigned the oxecution case of hisown decree to 
the records, Tho decree-holder applied several 
times for exscution of the attached dacrea, but his 
applications were straok of for defauli Then the 
judgment-debtor in tho attached decred paid a sum 
to his dearee-holder: 

Held, that the payment was invalid inasmuch as 
the provisions of Order XXL, rule 57, were inapplicable 
to the case and the attachment of the decree was 








subsusting at the time of the payment. A. PREN v. 
MUHAMMAD HABIBULLAH 795 
—— 0. 2l; r: 57 795 

0. 21, r. 58 752 








O. 21, rr. 59; w 


61 
— —— —— 0.21, r, 66—Decree- 

holder purchasing property—Sale est aside—Judg- 

ment-debtor claiming set off for occupation of decres- 
holder after sale—Subsequent sale—Proclamation— 

Set-of allowed—No separate suit necessory—Firet 

mor tgages not bound by subsequent mortyage—-Stay 

of sale 

Where a decree-holder himself purchased tho 
property of his judgment-debtor ab an suction sele 
which was sot ands owing to certain irregularities, 
and the judgment-debtor at the time of consideration 
of the proclamations for the next sale claimed to sat- 
of aguinst:the decre amount the net income 
derived from the property by the decree-holder when 
he was in possession after the sale: 

Hold, that the matter of what was due owing to the 
decree-holder’s ogonpation was one which should be 
dealt with in execution proceedings and not by a 
separate suity and 
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Civil Procedure Code—(1008)—contd. 


LI . 

that the judgmefit-debtor was entitled to have set- 

d against tho decretal amount the net profit onjoyod 

by the decree-holder. ° 

Under Order XXI, rule 66, Olvil Procedure Code, 

tho vpluo of the property to be sold is a very material 
thing for the purchaser to know. 

Where a fair and accurate value is not given in the 
proclamation for sale, it will be sufficiont reason for 
staying the salo. . 

o first mortgagee is entitled to bring tho mort- 
gaged property to sale in exeontion, of his decree 
irrespective of what other claims thore may bo that 
are subsequent to hia, and irrespective of litigation 
that may prejudico the interests of a subscquent 
mortgagee. Le Bs Mauxa MAUNG v. WIGHTMAN, 7 
Bus L. T. 64 . 468 
——— 0. 21, r, 88—Decree- 
holder entitled tg no more than what was due to him 
on date of payment by auction-purchaser. ii 


Upon a sale be set amdo under Order XXI, 
rule 89, the decres-holder is only entitled to what was 
due to him under the decree on ti date of payment 
into Oourt by the auction-purchaser L» B. D T. 
Arrapius v. R. M. K. Onwrry, 7 Bun. I T. 68 479 


O. 21i, r. 90 83 


— oO. 21, rr. 9l, $2 
(2)—Anction sale—Proceedings to set aside sale— 
Real owner not necessary party 


A. person alleged by the suctlon-purchaser as the 
real owner of the property is not a necessary party to 
a proceeding to set tho tala asida: The proper course 
is to p against him by suit, otherwise he would 
be deprived of the benefit of a second appeal. Pro- 
ceedings under Order KAT, rule 92 (2), are not final 
and a third person is not concluded by an order under 

* that role. M, Kom Kampapal AMMAN v UOMJEKTA- 
pax HOGSKNPNT DAKARAKSHAKA NIDHI LYD, 1 L. W. 
412 


—— —— —— —— 0. 21, r. 92 (2) 44 


——— aan O. 21, rr. 95, 97— 
Lunitation Act (LX of 1908), Sch. I, Ait. 167— 
Failure to complain of obstruction within thirty duys 
—Fresh application for posession, whether barred. 


~The failtre of the decres-holder-purchaser to take 
proceedings undersOrder XXI, rule 97, af the Uode of 
Olvil Proceduie, within the time limited by Article 
167 of tho Limitation Act, does not prevent him from 
putting in a fresh application for delivery of posses- 
sion under Order KAT, rule 05. Mi. ABDUL KARIM 
BAHIB v. TIMMARAYA OHETTY 





—o8 





— 














Sons, O. 21, r. 97 512 
ee ee ee OF“f.21,7.99 771 
an mn en — 0. 21, rr. 100, 101 

: 93 
he 02l, r. 103 77i 
Ka ae O. 22, r, 5 —Decres 


agains wrong repressntative—Bascution of dscree— 
Propsrty recocersed-—Bightfal sepresentatira subsi- 
tufed—Propsrty restored to psreon who hid basa in 
possession —Ordsr aote appsalable —Plaadings—Prac- 
tice. = 
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Civil Procedure Code—(1908)— conta. 


D sued R for possession of a house. B haying died 
during the pendency of the suit both K and A applied 
to be brought on the record as representative of the 
deceased, each claiming to be his sole heir. K was 
entered aa representative and the application of A 
was disallowed. K confessed judgment anda decree 
for possession of the property was parsed in favour of 
D, who‘m execution pf the deareo took possesaion. In 
the meanwhile A had appealed against his exolusion, 
and the Appellate Comt having g@ecided that he was 
the representative of R, the cose was sent beck 
fcr dirposmi A applied for recovery cf possession 
of the property D had obtained possession of in exe- 
cution. There was nothing on the revord to show 
that 4 had been in possession or that he was ovioted 
by the sxocuting Oourt His application, howevor, was 
granted and N who had been previously in possession 
was ovicted. Thereupon N applied for restoration of 
the status quo and obtained an order in his favour 
from the Oourt- 

Held, that no appeal lay from -the order restoring 
the status quo. 

The Ohief Court will not ellow an appellant to 
raise a new point in the course of second appeal. Pua 
AMIR Ouand t. NARSINGH Das, 222 P. L. R. 19014, 123 
P. W. B. 1914 ' 94I 
=- ——— —— Oz. 22, r. 9— Abatement 

of appeal, order as to, setting asido af— Death of 

principal 1oapondent, plea as to ignorance of, «weight 
of—Lmitation, savmg of—Presumption—Appellant, 
, duty of, to keep hemaelf informed of respondent a 


An order as to abatement of an appeal becanse of 
the death af a principal respondent, cannot be eet 
aside on the more statement of the appellant to tho 
effect that owing to his ignorance of the respondent's 
death he could not, the prescribed period of 
limitation, apply for bringing .the legal representa- 
tives of the deceased on to the record, especially 
whero it is found that the appellgnt and the respond- 
ent resided at no great distance from each other 
end no reason can be shown why the former did not, 
asin daty bound, keep himself informed of tho 
occurrence. O. Govinp PRASAD v. Ganaa PRABAD 


275 
— O. 22,r. II 369 
0.33,r.5 792 


——— 0. 34, r. 4 Decree 
Mortgage— Costs of suit become part of mortgage debi. 

The amount declared to be due under Order XXXIV, 
rule 4, cannot be regarded as two distinct debta, ono 


512 - on dooount of principal and interest and the other on 


account of costs The costa allowed by the decree 
becomes part of the debt secured by the mortgage. 
A. PANDAY JAGANNATH v. JUNIAN, 12 A L, J. 8045 


63 
O. 34, r. 10—Mortpage 
decree— Ooats of Appellate Oowri— Personal labiiy. 


In a mortgage suit the mortgugor-defendant pre- 
ferred e second appeal which was dismissed by Bho 
High Oourt with costa after a final decroe had been 
prepared in the case by the Oonrt below: 

Heid, that tho appellant was personally liable for 
the coats of the High Conrt. A. Mowaman BADIQ t. 
JAIGOPAL 8 


oe ee o 
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Civil Procedure Code-— (1908) — contd. 


SS 0. 34, r. 14—Joint 
family property mortgaged by father —Mortgage— 
Redemption—Mortgages purchasing equity of 1edemp- 
tion in execution of simple monsy-decres obtained for 
mor iyage debi— Right of sons of mortgagor to redeem. 
The sons, who forin a joint Hindu family with their 

father, can sue to redeem property belonging to the 

joint family which has been sold and purchased by 
the mortgages at Ogurt mle in exscutionof a simple 
money decree obtained against the father in a suit on 
the mortgage bond given by the father , in which the 
mortgagee released the security of the mortgaged 
property and naked for and was granted a simple 
money decree, A. Smar Bwen v. RATAN Lat, 12 
AL. J. 855 612 








cs 0. 38, rr. 5, 6, 7 
9, 10, 11, 12 ’ 1 


— 0.39, r. 2—Inte lou 





tory application—Mandatory -injunction—Mofunall ` 


Courts —Oompetency to grant—Revision—Proper pro- 
cedure in such cases. 


Where in a suit to obtain an order di the 
defendant to pull down an erection, the lower Court 
on an interlocutory epplication ordered the erection 
to be pulled down: 

Heid, that it was s proper case for the exercise of 
the High Court’s revistonal powers. 

Per Beamon, J.—It is doubtful whether in any case 
the Mofuasil Courts have the power to -issue manda- 

injunctions on interlocutory spplicacions, and 
sal more whether thoy have any j iction to grant 
mandatory injunctions before tho hearing. 

Upon ds of general expediency the proper 
course mien applications of this kind are mada would 
be rather to expedite the proceedings rather than to 
grant an injunction, and where the matter is really one 
of urgency, as in the case of pestilenti nuisances, 
something like the procedure in England might be 
followed by treating the order upon the interlocutory 
application es a decree in the sult. B. Basu KARIM 
v. PIRBHAI AMIRBHATL, 16 Bou. L. R. 280; 88 B. 25 
—— 0. 40, rr. I, 4, O. 

43, r. l, Cl. (B —Court refusing to remors Rs- 
- ceiver—Appeal—Jurisdiction—Ploadiags. 

Under Order XLII, rule 1, clause (+), Civil Proce- 
dure Code, an appeal lies from an order made under 
rule lor 4of er XL. An order refusing to remove 
a fooviver is not anorder under rule 1 or rule 4 of 
Order XL and consequently is not appealable. 

A question of want of jurisdiction, dependent on 
investigation of facts, when not urged bsforo the pri- 

Gourt, cannot be dealt with for the first time by 
tho High 








h Court. C. BAHNBJADA HARIDUN SHIKO Y. 
Faxm MUHAMMAD €62 
—— — 0.40, r. 4 862 

—— aman —- — 0.41, rn 4 924 


-_— — — O, 41, ra 4—Rereraal 
` of decres on common gromad—Appellate Court— 
Discretion. 
Tho reversal or variation of a decroo in favour of a 


noh-sppealing party, under Order XLI, rule 4, of the 
“Godo of Civil Prooedare, on the ground common to 
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Civil Procedure Code— (1908)— contd. 


e 
all the dofondants, is a matter which & in the diraye- 
tion of the Court. A. NABAIN DixsHIT v. Bewaux 
Buair, 12 A L. J. 888 439 


— O. 4i, r. 19- ippeal 
dismissed for defawlt—Resforation of appeal—Suffi- 
cient oaues”’—Non-appearancs of Pleader dus to has 
engagement before another Court, whether “sufficient 
canes’ — Bench and Bay 
Tt is not “sufficient cause” for the restoration of an 
appeal dismissed for default that when the appeel 
was called the eppellant’s Pleader was engaged be- 
fore another Oourt, and, therefore, failed to appear. 
It is the duty of the parties to e Pleaders 
who oan oome in proper time and no QOourt can bo 
expected so to arrange its business oa to muit tho 
convenience of a particular Pleader. The usual good 
feeling prevailing between the Bench and the Bar 
leads the Bench whenever possible to acoommodata 
Pleaders, but for a client to set up an absolute right 
to such concessions is quite a different . There 
is no such absolute right and so long as there is no 
such right, there ih no “sufficient cause.” Ce MAJID- 
Vassa BIBI v. À WIRASA 826 


Se eS 0O. 4), r. 22—Appeal— 
Respondent, whether can support judgment appealed 
from without flung cross-objection—Matisrs not open- 
ed by either party cannot be re-opened’ by Appellate 
OCowrt itself. 

In an appeal itis open to # respondent without 
filing a cross-objection to support the judgment 
and decree of the lower Court by traversing any 
ground which that Court may bove found against 
him. 

But it is the reapondent who must support the judg- 
ment and decree, he cannot throw upon the Appellate 
Court the burden of aing a cubs for hini which ho 
does not choose to raiso himself. ii 

Therefore, where a matter is not agitated before an 
Appellate Oourt-by either party it is notthe duty 
of that Oourt to, in fact it cannot, re-open a finding 
which both parties accept and do not more 
against, C, NAGENDRA NATH Gross vr Raw BHAROSA 
HALUAL 68 


—_ ——— 0. 41, r. 33 924 


Ta — 0.41, r. 33—0owmts 
power—Interferonce, sateni of-—Duseretion, 


The words of rule 38 of Order XLI of the Olvil 
Procedure Code are widely expressed, but they must 
be applied with discretion. No herd and fast 
rule can be Jaid down, but ordinarily the power 
contained in the rule should be limited to those 
cases where, as the result of the Appellate Court's 
tnterference with tho decree in favour of the 
appellant, further intorference is required in order 
to adjust the rights of the parties in accordance 
with justice, equity and good consmence. 

In a sult for possession the first Oourt granted tho 
pal Aa doiros for“ possession against defendant 

o. 6 and directed payment of alanu by defendants 
Nos. 1 to. The tif appealed with the result 
that the Appellate Court, so far fram modifying the 
decres of the first Oourt in his favour, deprived him 
of whab had beon awarded to him, though no cross- 
appeal or cross-objection had been filed by any of the 
defendants: 
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Civil Procedure Code- (1038) - oonofd. 


. . g 
Held, thet tf propor order for the lower Appellate 
Court to have mads would have been to dismiss the 
poal, and that the decree astually made was beyond 
the legitimate scope of rule 33. C.' Ganea DHAR 
MpRADI v. BAMABASHI PADIHABI 208 


‘O. 43, r. I (m) 
y 0. 43,r. I, c] ad 
el ees Cees è r. Cl. (8) 
. sr Del Wan 


——— — — — 0. 47, r. I 694 


--_—--- ‘Sch. II, para. 3— 
Arbitratwon—Application for reference made by 
parties—Disoretion of Court. 


Notwithstanding that much time of the Court may 
have been occupied in hearing a case, still the law 
distinctly gives the parties to a suit the right to have 
the matter submitted to arbitration if they come to 
an agreement to referib to an arbitrator st any 
time before the judgment is pronounced. 

It is quite olearon the visions sot out in the 
second ule to the Code ef Civil Procedure that 
the Court has no disaretion in the matter, and where 
the parties to a suit oome to an agreement in writing 
by whioh they agree to refer to the arbitration of 
certain arbliretors and apply to the Court to refer 
the mult to them, the Oourt cannot reject the 
application because it is “untimely.” Ce MOHANDRA 
Lat BINGHA Duo v. Fam OHANDRA DUTTA 610 


Sch. Il, paras. 18, 
22—Specific Relraf Act (I of 1877), s. 21—Agresment 
to rafer to arbitration —Suit independently of agree- 
ment, tchether barred—Procedure to be adopted. 


A party to an agreement tò refera dispute to 
arbitration isnot debarred from bringing a regular suit 
on title. Ifhe doose bring sucha suit, the Court is 
bound to allow the party who pleads the agreement as 
a ber, a reasonable opportunity of enforcing it. If that 
party takes proper stops within reasonablo tima, the 
regular suit will remain susponded while the arbitra- 
tion proceeding continues. If, on tho other hand, the 
opposite party neglects to take any steps within 
guch time as the Oourt might prescribe, the pre- 
sumption would be that ho also was dissatisfled 














— = ad 











the agreement, and the Oourt would hold the 
agreement to have become dead letter. A. BHao- 
BABU v. UDIT Naram, 12 A L. J. 767 490 
——— para, 20 132 

z para. 22 480 


Clog on equity of redemption. Sæ 
ORTGAGE, 


Common gaming house. 
~ Gawpiore Act. 


Common Intention. 3% Panir Cops, s. 84 


Companies Act (VI of 1882). 8. 147 
~ —Oontributory—Shares—eliability of purchaser. 


Tho appellant admitted that be had originally 
agreed to purchase 70 shares in the Company under 
liquidation, but objected to his name being included in 
the lst of contributories on the de (1) that he 
had been induced by falso and fraudulent misrepresen- 
tation to purchase the said shares, (i) makmuoh as the 
prospectus which had beon sent to him contained the 


See Buri 
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Companies Act—contd. ý 


names of some highly respectable gentlemen as 
Directors of the Company, (:i) that in the notice 
which appeared ina newspaper oalling for applica- 
tions for the post of Manager it was stated that the 
Manager would have the control of a large body of 
men and it wes also that the Company waa 
in a good sound financial pomtion; (2) that subse; 
quently tho Company had agreed to substituto 28 

paid up shares in lion of 70 shares above referred toy(3 
that the applicant's shares héd been pledged with the- 
Company and, therefore, the Company, and not the 
applicant, must be regarded as the real owner of the 
shares and liable thereon; and (4) that the persons 
primarily Hable to the creditors of the Company were 
the late Directors and that until every effort had been 
made to recover from the latter the shareholders 
could not be held responsible: 

Held, (1) thet the objections were untenable, for 
(1) it was not proved that the applicant took shares 
in the Company upon the faith of all representa- 
tions made to him. And that even if the applicant 
hed been deceived into taking the shares he was not 
entitled in the circumstances of the present case to 
avoid the contract which he made with the Company, 
as even upon his own allegations he must have known 
Tory shortly after kis ap tment as Manager of the 
Oompeny fraud hed practised upon him and 
he did nothing to repudiate his Habflity till the Com- 
pany was ordered to be wound-up; 

(2) thatthe applicant was not freed from liability 
on the ground that the Managing Director had written 
to him, ‘I will sso what you heve paid up and arrange 
to give you fully paid-up shares for the same and 
transfer your liabilities on the remaining shares,’ as 
the promise contained was s purely personal one; 

(3) that the legal owner of the shares being the - 
applicant and not the Company he was Hable as s 
contributory; 

(4) that the proposition No. 4 was startling in 


. its novelty and no authority was olted in 


of it P. Avisras West v. Bust Parsman, 165 P. 
L., B. 1914 60 P. R. 1914, 118 P. W. R. 1914 236 


B, 21l 4—Axditor appointed at 
gensral macting of shareholders «without proper 
quoram—Moere trregularity not citating appoint. 
mane, i 4 


` Ina general meeting the shareholders of a Com- 
pany appointed certain persons as auditors who acted 
as auditors, signed'the belance-sheet as auditors and 
were shown as auditors on the frontpage of the 
Director's report issued to the shareholders. But it 
was subesquently discovered that their appointment was 
inasmuch asthe general meeting in which 

they were appointed was without proper quorum: 
Held, in & proceeding against the auditors under 
section 214 of the Indian Companies Act for mis- 
foasance sa auditors, that they were not only de facto 
auditors but also de jure auditors and that no 
irregularity in their appointment could avail them. 


Per Ormond, J, (Twomsy, J, dissenting).—Whero 
thres of the Directara who could appoint to a casual 
vacancy yotod as shareholders in the general meeting 
which appointed the auditors, they could bo sai 
to have made the appointment aa Directors. La B. 
BTUART BMITH v. OFFICIAL LIQUIDATOB or THs BAKK 
or Bumu, LD. 431 
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Companies Act—ooncld. 


an ——— —— 8, 242—Suit against registered 
Company dismissed after Company's liguidaton— 
Effect af such dismissal—Hea judicata. 


A suit against a registered Company was dismissod 
after the Company went into wignidation : 

Haid, that the Taman) of the sult did not ber 
the maintenance of the claim before the Official Liqui- 
datar. A. Puanzy Latv. W. K. Porter, OFFICIAL 
Lrquiparon A : 99 


Com pany—Soorstary — Managing Director, powers 
of-—Granat of permanent lease—Principal and agent — 
Act done by agent m course of employment — Binding 
upos proncipal—Prosumption by third party that act 
of Managing Director is regular—Speciic pen formance 
against Company— Discretion, 


The two Secretaries and the Managing Director of 
the defendant Oompany agreed to grant to the plaint- 
ifs a permanent lease at q certem premium and 
rent, The premium was and the lease engrossed 
and stamped and ten to the offloers of the Com- 
pany, but the Managing Director declined to 
execute the document because his act was not ap- 
proved by the Directors The plaintiffs sued the Oom- 
pany for ific performance: 

Haid, (1) that although a Secretary to a Joint 
Book Company cannot ordinarily be treated as a 
general agent of the Company but is prima facte a per- 
Eon invested with wuthority w ive effect to the deoi 
sions of the Directors, yet when the terms af the 
agreement were approved by the Managing Director 
also, it became operative against the Company; 

(2) that the grant of a permanent lease would be 
clearly within the scope of the apparent authority of 
the Managing Director, 

(8) that every act dono by an agent in the ' course 
of his employment on behalf of the principal and 
within the apparent scope of his authority binds the 
principel, beken the agent is in fact unauthorized to 
do the particular ant and the person dealing with him 
has noticed that in doing such act he is exceeding 
his authority; 

(4) that the plaintiffs were entitled to presume 
that the Managing Director hed acted regularly with- 
in the scope of his authority and ın the manner pro- 
vided in the Articles of Association. 

As in this case there was in fact no agreement made 
by any person duly suthorised to grant a permanent 
lease on behalf of the Oompany—although by Rebar 
of the ppaition of the Managing Director the peny 
might not be free to-repu and to obin a oan- 
cellation of the agreement entered into by him—and 
the Company never ratified or aoquiesced in the 
act of the Managing Director but repudiated it at’ 
the earliest posmble opportanity, specific perform- 
anoo cannot be granted against the Company. C. 
KHULNA Loan Oo. Lp. v. Jamin Gorpar 209 


Compensation for false and vexatious oom- 
plaint—“ Information given to Polloe Offloer,” 
meaning of—Complaint of thoft to village headinan 
— Report sent to Station House Officer—-Oharge by 
Polloe—Falmty of obarge — Magistrate's order 
directing payment of compensation, whether bgal, 





~——-— Malabar Law — Improvoments b 
tenants—-Purchaser from tenants, rights of 84 


. INDIAN OASES. > 


a [1914 


Compensation—ocondd. 
Rofund—Revision © è 963 
Bult for compensation—Tort— Coste 


—Objection petition difmissed—No cost allowed to 
other party——Interest 261 


Complalnt, who can make—Oomplaint 
persons mentioned in the’ complaint unfounded— 
Other persons appeering from ution evidence 
to; be real offenders—Magistrate, whether com- 
petent to proceed against those persons—Oogni- 
xance—Oomplaint of serious charge 

Composailtion-deed—Same definition as in 
Stamp Act applies to transfer of immoveable pro- 
perty—Not limited to mere agreement to take 
fractional payment in settlement of claims 730 


Comprom!se—Oonsideration—Partios in doubt 
about their rights—Minor eon bound by compro- 
mise af father a8 491 


_ Hindu Law—Family setilement— 
Alienation by limited owner 309 


~, tate pretation of-—Agreement to con- 
tinus im posession of holding as long as certain 
amount of rent paid, rights created wnder—Tenant’s 
heirs or successors-in-interest, rights under agreement 
not extended to, effect of—Tranaferable right in land 
—Zemindar, transferee’s right as agarne’—Pereonal 
right. 
A tenant holding land under an agreement 
that as long ss he continues to pey a certain 
amount of rent he will remain in possession 
and occupancy of the land, has no ttansferable 
right in the land, and the transferee from the 
tenant obtains no title whatsoever as against the 
landlord. 4 R 

The right created by the abore agreement is 
a personal one inasmuch as it does not provide 
for the extension of that right to the tenant's heirs or 
successors-in-interest. U. P. Bs R, RAM Dix DUBIE, . 
v. Raw BHAROSA BHUKUL, 1 O. L. J. 246 789 


—— ——Order to record compromise in 
decree — Appeal — Agent oompromising without 
power to do s»o—Compromise not binding on princi- 
pal--Minor—Complete surrender of minor's riga 
whother for his benefit 4 


—— decree—Some terms af rasinamah 
not rélating to suit—Oonsideration—gJurisdiction of 
Court, whether Court competent to pass decree 
including all terms—Exeoution proceedings, validity 
af decree, whether can be questioned in—TInterest, 
when penal - 135 


Compromise of criminal case—Beri- 
sion, High Oourt’s power in—-Offenco, compounding 
of—Penal Code (Act XLV of 1860), s. 325—Com- 

lainant and accused, willingness to compromise 
te effect of—Sufficient reason, what does not oon- 
stitute = « 975 

Confession made byeaccused while in custody 

of Juilor, whether admissible in evidence 568 


made before prosecution witnesses owt of 
Court and not recorded by Magistrate, weight of— 
Penal Cods (Act XLV of 1880), s. 218—Pay-sheets 
drous up in Railway Offices, whether a “record’ — 
Accused eshtenced by Magistrate under two offences, 
one of uhtch uar eaclusively triable by Court of Bes- 
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ab ak oT 2 
sion—Bentenos under Offence not specifled— 
Objectan a eee jurisdiction 
verbally taken for first time before High Oourt—~ 
Apportionment of aggregate sentenco—Conviction and 
sentence, setting aside of. 

“ There is nothing in law to prevent a Court acting 


upon extra-judicial oconfessigns made by the 
prisoner to prosecution witnesses ont of Court’ and 
not recorded by a Such confessions may 


be, though osnilousl$, considered by the Oourt, 
A pay-shoct drawn up in e Railway Office and 
setting out certain sums as due by the Rallway to 


certain coolies described as working in a special gang, ` 


is a record within the meaning of section 218, Indian 
Penal Code. 
Where a person was chargéd before a 
with two offences, one of which was ‘exclusively 
triable by a Court of Session, and the rine 
awarded an aggregate sentence without 
pe sentence awarded in respect of eok of 
the offences, the-High Oourt, on dbjection as to the 
ty and want of jurisdiction being verbally 
taken for the first time befoge.it, ‘apportioned the 
sentence between the two offences and set aside the 
conviction and sentence in of the offence 
exclusively triable by a Court of Bession. O., Kasrı 
Max v. Huranor, 10. L. J. 200, 15 Ox L. J. 602 590 


Magistrate, power of, to put ma to 

accused—Questions of inquisitorial nature not to be 

put 562 

Consennential rellef. 
Aor, s. 7 (4). 

— ———,, interpretationof 316 

Consideration — Compromise — Parties in 
doubt about their rights—Minor son. bound his 
compromise of father I 





See Oount Fams 





made in favour of daughter -— Dang tat an sue — 
dia Small Osuse Courts Act (IX of rai 
Boh. H, Art. 18 94 








entered in sale-deed proved by 
vendor not to have passed ——Vendee’s right to prove 
that consideration was less than shown in deed Lel 
—e-— —, faflure of — Agreement— 
Debtor and his creditors—Agreement by some for 
satisfaction of all debts—Non-acceptance by an 


— Lean for bribe —Plee not raised 
before first Court oannot be ground of appeal— 
Practice-— Pleadings 692 


we Pre-emption—Oonsideration for 
relinquishment of erx- e hta—Pre-em: 
tor not bound to pay ee 630 
a — — ——Snrety—Time granted to debtor 
—Part payment of de% by debtor 864 
Construction of document—“for pwr. 
poses of cultivation and buslding tenants’ howses,” 
saterpretation of —Lease, miwed agricultural and non- 
agriculiural—Jurisdiction of Oil and Revenue 
Oowrts—Swit eognisable . partly by Revenue and 
partly by Oil Court, proper forum f» oas of. 











— an 
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d . 
Construction ôf docyment-— conta. 


Where certain land was given on lease “for the 
purpose of cultivation and buil tenants” houses” 
on payment of & certain amount of annual rent and ` 
an appreciable partion of the land was found to be 
occupied by non-agricultural tenants: 

Held, that the lease was a mixed one containing 
both agricaltural and non-agricultural land held under 


a lump rent. 
-Whare a case js partly cognizeble by the Civil Cort 
and partly by the Revenue Court, the Civil Court 


must decide the whole ap. U. P. B.R. Unio 
BAHADUR v. Seomwtary or Ntara, 1 O. L. J. 124 788 


—— —— —— Granit-deed — Ancient in- 
stroment— Ambiguity ‘839 


——- —— —— ——Hortgage or chargo 372 
Construction of Statutes, See Srarurrs, 


History - Mustrations 
924 


Meaning doubtful 823 


Contract—Bilatend contract—Party repudiating 
his part of contract cannot enforce it, 


B, a creditor of a registered Company B, entered into 
a bilateral contract with B whereby B agreed to 
execute a mortgage in favour of 9 for the sum due 
to him and 8, on the other hand, agreed to get his 
suit against B dismissed and also to allow 
B to raise money, by means of a second mort 
gage which would have precedence over his mort- 
gago. The deed containing the above ee and 
mortgaging the entire property of B in favour of 9 
was oxecaoted and registered. When B put tho 
deed in Oourt in order to get the suit pending against 
it dismissed, S denied ita validity and repudiated it: 

Held, theab under the circumstances 9 could not 
enforce the deed as the other creditors of B. 
A. BHAM Lat v. W. K. Porrme 53 

p breach of—Absolute promiso—Non-per- 
formance—Oaues of acton—Damages—Suit. 

Where the defendant's promise is an absolute one 
to do a particular thing, an action may be brought the 
moment he has failed to perform his contract, and a 
plea of non-demnificatus would be bed.’ 

A suit instituted in forma pauperis was settled ont 
of Court on the terms that if a Oourt-fee were eren- 
tually levied, Ba, 250 should be paid by the plaintiff 
and the balance by the defendant. Order for pay- 
ment of Oourt-fee being made, the defendant failed 
to pay with the result that the plaintiff's property 
was attached. Upon this plaintiff sued the defendant: 

Hold, thet the suit was not premature inasmuch as 
the defendant had Talled to perform his contract and 
the plaintiff had suffered damage by having her pro- , 
perty attached. Mi. BAMALINGATHUDAYAK v. UN- 
WAMALAL ACHI 873 


— — —=—Consideration—Interest created m farour 
of third pereon— Whether Hurd person can enforce 
contract — Partition -— Family provision made in 
favour of daughter—Daughter can sus ~ Provincial 
Small Caws Courts Act (TX of 1687), Sch. IE, Art. 18. 


A provision in a family partition-deed for the per 


formance of the marriage of a daughter of the faintly 
creates a trust for her benefit, and she can sue to en- 


force it, although not 4 party to the partition-deed, 
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Contract contd 


Such a suit will not lie in a Small Cause Court, 
as it would “relate to a trust” within the meaning 
of Artlole 18, Schedule IL, of the Provincial Small 
Oause Courts Act, IX of 1887. MM. BUNDARARATA 
AIYANGAR v. LAKSHMIAMMAL 943 


~~ Consideralion— Public polioy—Bala of oalf 
—Oontract not to sell to another and not to castrate 
z Damages —Hx penser of purificatory ceremony—Pre- 
emption. j s 
The plaintiffs sold a calf to the defendant. which 
< was worth Ra 30, for the sum of Rs. 14 on the condi- 
tions (1) that the defendant would not sell the calf to 
any one, and if he desired to do so, the plaintiffs 
would have a right of pre-emption; and (2) thas the 
defendant would not castrate the calf, and H hé did 
so, the plaintiffs would be entitled to Ba 50 as dama- 
ges and also to the orpenses of a puriflontory ceremony 
which they might have to perform for the p 
of atonement. The defendant castrated the animal: 
Held, that the contract, being for consideration anid 
not opposed to public policy, was enforodeble, and 
the plaintiff was entitled to recover the damages and 
the expenses of the purifloatory ceremony C., 
Surempea Naru BASU c. Towss MANDAL 86 








== to all and deliver acogrding to office terms 
-Practice af European merchanis—Dus date Sunday 
Delivery to be completed by Saturday. 


A person contracting to sell and deliver toria according 
to offloe terms must make arrangements according to. 
the usual practios with merchants for the 
drawing of samples, for their analysis and for 
weighing and delivery a fow days before due dato, 
in order that it might be possible to effect delivery in 
the ordinary manner within due date, though it 
might have been posalbie with special efforts to deli- 
ver the whole amount in one day working from early 
morning to late at night. 

Where thé due date is Sunday, a non-working day 
for European merchants, the deliveries have to be 
completed by Saturday. 8. Fma or MoTmat v. 
Firx or BUuTTANIL 78 L. B. 141 


Teji or mandi—Ris or fall Contracts — 
Purchase or sale of an option or right—Not neces- 
sarily wage: mg comtracts—Where neither party in- 
tends to give or take delivery contract wagering— 
What is delivery—Delivery of milling notice +m rice 
trade, tts affect. 

Each contract, whether teji or mundi, is unilateral 
and not reciprocal—s purchase of an option in a taji 
contract tb buy and in a mend: contract to sell at a 
given price in a given month. Asa concise method 
of expressing their mutual intention, the taji cater 
signs the sold note and the mundé eater the bought 
note, implying that he is bound; and the other party, 
in token of his freedom from the correlative obligation 
to take delivery ina teji or to give delivery in a 
mundi contract, does not sign the bought note in 
& taji or the sold note In a mundi contract. Rach 
contract is entered into in consideration of « small 
fixed payment to the seller or the buyer, as the case 
may be, and in each oase only a fixed brokerage in 
Heu of an ad valorem brokerage is paid at the inception 
of the contract. 

_ The purchase of an option or right to call for goods 

is not necessarily a wagoring contract, and a contract 





INDIAN CASES. 


[1914 
. ° 
Contfact- cond. ° 
is not a wagering contract unless thor ofethe 
parues intended under any oircumatan ® give or 


take delivery. The delivery, however, must be a 
genuine delivery and not omere sham, not merely the 


delivery of a piece of paper never to be transformed ` 


into delivery of goods. “ 

In the rice tracts the delivery of a milling notice 
is oonsidered to be tantamount and equivalent to the 
delivary of the actual rice. L. B. Duunst Demo r. 
PoxmRuaLt ANANDROTY, 7 Bur hk. T. 64 


Contract Act (IK of 1872), s. 11 927 


—— 8. 1G—Undas injlnence—Dominat- 
ing postion —Unfair advantage—Farr and reasonable 
bargain, 


Plaintiff was lawfully entitled to claim Ra. 4,800 
from the defendant. The latter absoonded and there >` 
were some grounds for proceeding nst him not 
only civilly but also criminally. The plaintiff by 
way of compromise accepted an immediate payment 
of Rs 2,000 and took a bond with tro sureties for the 
balanos to, Bo paid en at tere on the 
whole debt within two y 

Held, that the bargain in the bond being fair and 
reasonable, the plea of undue influence collapsed. 

In order to avold a contract for undue influence 
the promisor must show that the promises, nsed his 
dominating position to obtain an unfair advantage 
L. B. Ma. Mra v. Moosan AHMAD AND Co. 7 Bur. 
L. T. 90 67 








8. 23 -721 


— — 8. 23—Consideration — Loan for 
bribe—Plea not raed bafore Rr Oourt cannot be 
ground of appeal—Practice—Pleadiags. 


A suit is not maintainable for .recorvering money 
lent and used for an illegal ob as bribe. 

But where the defendant did- not plead in the first 
Court that the money waa botramel for giving bribe, 
he is precluded from reising such a plea for the first 
time in appeal and the Appellate Court is not allowed 
to decide the case on that point. P. Fram or Arran 
Sineu v. Haxu, 84 P. W. R. 1014, 185 P. L. & 0 











8. 26—Restraint of marriage— 
Agreement to re-pay moneys spent om education of 
boy if hs married another woman during life-teme of 
his wife—Section 26 not restricted to AMi marriages 
only. 


Where the fathers of a newly married couple at 
the time of marriage between themselves 
that the girl's father would pay all expenses 
for the education of the boy, and incase the boy, 
during the life-time of his wife, married another 
woman, his father would re-pay all that might have 
been spent on his education by the father of his wife: 

Heid, that the agreement coame within the meaning 
of section 26 of the Contract Act, asthe burden of 
re-imburaing the considerable amount spent on the 
education of the boy would naturally exercise a 
restraining influence on him if he thought of marry- 
ing another woman. 

There is nothing in section 26 of the Oontract Act 
to restrict its operation to the case of first marriages 
only, it does apply to a person marricd already. L. Bu 
U Ga Zax r, HARI Pru, 7 Bur. L. T. 98 777 

. 
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Contract Act. cond. - 6 . 
gte of eso] ea aed to swe 4> recovery f 
debts dus to partnership. 





When one of tho Seger A dies, the ‘sur-- 


yi can sne for the recovery of debta due 
des 2 wigar kan making the legal representatives 
of the deceased partner parties to the suit. If the 
surviving partners refuse to bring the suit, the only 
remedy of the legal representahve of the deceased 
partner lies In a suit againlt the surviving partners for 
winding-up and for an account of the partnership and 
in an application in that suit for the appointment of 
a Receiver. The Receiver will bring suita for recovery 
of dobis due to the frm 

English Procedure and section 45 of the Indian 
Contract Act compered with Order XXX, rule 4, of the 
Olvil Procedure Code, Act V of 1908. L. B. Oopa- 
Yarra Onmrry v. Ramasawuy Onerry 


— "5. 63 391 


£8. GS, 7O—Contndutron—Suit 
for contribution, meaning of—Test of contribution— 
Mutualiiy—Provinowl Small Cguss Courts Act (IX 
of 1887), Jy Bala II, Art. 41—Rent decrees by co-sharer 

wader decrre—Passing of entire ten- 
Pan ir nha of deores by person likely to be 
affected by sale—Suit for money paid. 


“Qontribution” 
parties interested 
bility. Oonsequently, an action for contribution isa 
suit brought by one of such parties who has discharg- 
ed the lability cammon to them all to compel the 
others to make good their shares, Mutuslity is thus 
the test of contribution ' 

Therefore, where the plaintiffs deny that they were 
to any extent: hable to satisfy the judgment-debt 
which thoy satisfied ond which was recoverable from 
the defondanta alone, itis not œ caso of satisfaction 
of & joint Habiity. The suit of the plaintiffs for 
recovery of money paid by them for the benefit of the 
defendants is maintainable in lew, but it is not a suit 
for contribution which is covered by Article 41 of 
Schedule II to the Provincial Small Cause Oourta Act 
and is cognizable by the Small Canse Oonrt. 

A male of the right, title and interest of the ju 
ment-debtors in execution of a decree for rent o 
tained by a co-sharer landlord may, in certain cirqum- 
stances, the entire tenancy. 

Therefore, a party liable to be affected by such a 
sale would be entitled to the decree to protect 
himself from the apprehended injury to his rights 
and he would be entitled to be reimbursed under 
sections 09 and 70 of the Oontract Act. C. Barra 
BHUSHAN BANDOPADHYAYA ©. KRISHMAXALI BANDO- 
PaDHYaYa, 20 O. L. J. 196,180. W. N. 1908 259 


— $. 70 259 
—— — — 88. 91, 93—Goods consigned to 


buyer by Railway—Suit for balance of accownt— 
Oaues of achon—Jurimiotion, 


Where a buyer and sollfr reside in different 
places, the oause’ of action for a sult by the seller 
for balance of accounts due from the buyer arises 
where the goods are consigned to the Railway. MA. 
Goal PrpwaBasaPPa v. MADDUR VaNKATASUBBLAH 


os S. 93 z 423 








his share in any common lie- 
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. 
T> — 88. 99, 101, 102, 103— 
Btoppage în transit to sub-buyers—Kaceptions—Com- 
. mission agent buying on his own oredit—Venador— 
Railway receipt no document of title. 


A commission agent, who buys on his own orodit 
for another, is a quasi-vendor and in the position of 
the vendor for the purpose ef stoppage in transit. 

The nght of stoppage, given to a seller b kena 
99) of the Indian Oongract Act, exista when 
are in transit to any one who derives his right paon 
the buyer except a sub-buyer or pledgee (as described 
in sections 102 and 108) to whom a document of title 
has been assigned. 

A Railway receipt is not a document of title. 8. 
Fina oy KALURAM v. Fiw or BUDHURAM, 7 8. L. B. 
183 798 


—— — —— ss. 101, 102, 103 788 


— 8. 135—Surety—Time granted to 
debtor —Connderation—Part payment of deht by” 
debtor. 


A surety is not exonerated from lHabiHty if the 
creditor gives time to the principal debtor in ocon- 
sideration of part payment of the debt by the latter. 











Wi. SUBRAMANIA PILLAI v. PABAMASIYAN PILLAI 
l 864 
—— en —— 8. 230 —oviract iv principals 


name—dAgent's Liabulity—Rsepordent wot appearing 

at firet hearing of appeal—Right to appear ai subse- 

quent stages without permission of Cow t. 

An agent, by entering into a contract in his prinoi- 
pal’s name, holds out that he is merely an agent 
and it is the prinofpel and not the agent that is Hable 
on such a contract. 

Quere.—Whether a respondent falling to appear 
on the firab hearing of “an appeal has « right to 

appear at any further hearing of that appeal without 
the Oourt’s pe i WM. ARUNACHALAM CHETTIAR 

v. KASI Nayana, Prunal : 1007 


—— ———— $. 230— Principal and agent-— 
Non-disclosurs of principal's name—Agent, whother 
psreonally liable, 


The defendant aa manager of the Banaili Raj got 
some work done by the plaintiff Theo dame oes 
Raja was not disclosed to the plaintiff: 

Held, that the defendant was not personally liable 
to the plaintif for the work done by him for tho Raj. 
A. Gute ABMAD v. Sova SHANKAR Sanat 41 


——- - ——— 8, 237—Principal and aggnt— 
Principal, lability to third person for acts done by 
agent—Prmoipal taduoing third person to believe 
„unauthorised act of agent to be authorised 


The shareholders and Directors of a Limited Com- 
pany induced the people, by w long course of conduct, 
to believe that a certain firm were thelr permanent 
agenta and ware authorized to raise money on their 
behalf. The Manager of that firm executed and 

od hundis on behalf of the Oompany of which E 
was à holder in due course: 

Held, that under the circumstances the Company 
was liable for the sum due under the hundis, even 
though the agent firm waa not legally authorized to 
execute the Instrument. A. Kons Kiswors v, Portus, 
BSE over 29 
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Court-~fee - Clam for mesne profits — Jurisdiction 
—Leens profits- If Munsif con enterticn olam for 
mesne profits beyond peouniary jurisdiction ~ Plaint 
— Presentation of plaint in Court of competent juria- 

~ diction, if to be deemed now swit- Claim for meeng 
profits already accrued gus — Plaintif to values amount 
claimed approwimately—Civil Procedure Coda (Act 
Y of 1008), O. VI, r. 2, para {2). 
Oourt-foes cannot be leviod in respeot of a claim for 
mesne profits lite. 

A Munat has no jurisdiction to entertain a claim 

for mesno profita in excess of the limits of his pecu- 


niary OTL. z 
The institution of a p ing. in a Oourt 
which has no jurisdiction to entertain it, is not 
a valid institution of a proceeding which may there- 
after be continued on transfer in a Court of competent 
jurisdiction. Therefore, the prosantation of a plaint 
in a Court of competent į on must be deemed 
to be the institution of a new suit. 
Where a is latinoa before a Court for 
recovery of mesne profits the entire amount of 
oan has accrued due and the plaintiff is in a 
position to value the amount olaimed by him, at 
least approximately, ha is bound to state approximazely 
o amount sued for, under Order VII, role 2 
(2), of the Civil Procedure Oode. C. Buv- 
PANDHA KUMAR v. PURNA OHANDRA Bose 232 


—— — Suit Aled with inefficient Oowrt-fes— No 
hinake —Court not to give tims to fille deficient 
OCowrt.fee —Btansion of period of limitation — Benami 
transaction — Direct evidence — Bengal Land Ravenus 
Sales Act (XI of 1850), s. 14, 38, construction of — 
Dafoulting proprietors if excluded from sales under 
soction 14—First depositor to be purchaser — Swit to 
sot aside sale wader motion 14 - Plamtif must prove 


4 . 

This not proper for a Court to extend the period of 
limitation beyond that allowed by law and to the 
prejudice of defendanta, when there is no question 
of any mistake, merely to suit the oonvenience of the 
plaintiff. A 

Therefore, where a suit was instituted on the last 
. day with a Oourt-fee Ra. 900 in defect and the Court 
allowed two adjournments to putin this money and 
subsequently the Oourt was closed for three days and 
the money wes paid on the opening day: 

Held, thet the order of the ge was qoite anjuti. 
fiable, but as the order had been complied with, the 

on of limitation could not be raised. 

Direct evidence of a berami transaction cannot be 
expected. The whole object of such a transaction is 
to suppreas evidence of the real facta. But the true 
facts can be proved by circumstantial evidence, 

As there la no previous reference in section 14 of 
the Bengal Revenue Bale Lew, 1850, to any sharer, 
the words “other recorded sharer” must mean “a 
corded sharer of a share other than the share exposed 
for sale", This perhaps would by implicasion exclude 
any sharer of the share exposed for sale, even though 
he himself might have paid his quota of the revenue ~ 
due on the share exposed for sale. It seams doubtful 
if the intended this, It is clear from seo- 
tion 53 that defaulting proprietors may purchase at 
saloa for arrears of revenue and there is no reason 
why they should be excluded from sales under soo 


tion 14. 
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The word “other. in section 14 poems to be a mere 
inadvertence. The framers of ation did b 
advert to the possibilty of more than one se 

Section 14 was intended merely to give co-sharers 
a chanos of saving the estate and to secure dha pay- 
ment of the revenue and was not at all intended to 
deprive the rights of the oo-sharers mer as. 

The purchase is effected by the peyment of tho 
arrears. As soon as the payment is made, the pur 
chase is complete and there is nothing left for any 
one else to buy. The Collector is bound, therefore, to 
recognise the depositor who first pays the whale 
amount, or if there are more depositors than one, to 
recognise as joint purchasers those whose payments 
first amomnt to the total arrears due. 

Section 88 of the Bengal Revenue Sale Law applies 
to sales under section 14 and where the plaintiff has 
suffered no injury, section 88 is fatal to the suit for 
setting asido a sale under section I 

Where the defendant has been formally declared 
the under section 14 and the land has been 
delivered into his to take it away from 
him and to give it to the plaintiff would be a manifost 
annulment of the sale. C.» Banoria BAMBHO Kom 
v. Hagmar Prasan, 18 O. W. N. 1071 276 
Court Fees Act (VII of 1870)—Instal. 

ment decree —Appeal— Oourt-fees, how to be cel- 

culated i 931 
——~ ——--— 8. 7 (4) —Suit for declaration and 

injunction — Consequential reliqf—Ad valorem Oow t- 

jes. 
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In a sult for a declaration as well as for an injuno- ` 
tion, the plaintiff must pay an ad valorem Oourt-fee 
to the amount at which the relief sought is 

valued in the plaint or memorandum of appeal. 

Per Richards, O. J, (Tudball, J., dubitants).— 

The proper meaning to be attached to the words 
“the plamtif shall state the amount at which he valuas 
the relief sought’ in section 7, clause (tv), of the Court 
Foos Act, is that the plaintiff shall truly state the 
amount at which he values the relief sought and 
they cannot moan that a plaintiff is entitled to pub 
in a fotitious value when the relief is capehle of 
valuation, A. Musammat JAGBSHRA v, DURGA Pra- 
sHaD Sinan, 12 A. L. J. 844 679 
aman s. 7? (lv) (C), Sch. H, Art. 

17, cis. 3, 6G—Conægusntial rebiaf, interpretation 

of—8Buit for declaration that plainhf was member of 

Oommities of Mamagement—Consoquantial roliaf not 

warranisd by avorments in plasmi—Suit sncapable 

of valuation—Oognisance of plaintifs valuation of 
relief sought, when acceptable—Nadras City Oird 

Oourts Act (YI of 1802), ss. 8,9—Suits Valuation 

Act (VH of 1887), 6. 8. ` 

For the purposes of the Court Fees and Suits 
Valuation Acta, the expression ‘consequential relief 
means a substantial and immediate remedy in ao- 
cordance with the title which the Oourt has been 


asked to declare. 
Where the plaintiff prayed for a declaration that he 





- was a duly appointed member of the Oommittee of 


Management of a certain charitable institution and 

also prayed for possession as ential relief, but 

no title to salon of the pro of the charity 

was and no prayer was or could be in- 
. 


Vol. xxv] 
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sorted in the pains for a declardtion that the plaintiff 
fas ontitled to such possession: 

Held, (a) that & prayer for possession, being un- 
warranted by the averments inthe plent, oould not 
bs ‘religf consequential’ upon a declaratory decree; : 

(by that the mit was in facta suit for declaration 
merely, and fell within Articole 17, clanse(1:), Order VI, 
of the second Schedule of the Court Foes Ket, 

(o) that in either case a fixed Oourt-fee of Ba 10 
was ble under the Act, and ssctlon 8 of the 
Suite Valuation Act did not apply; 

(d) that the declaration in the suit only rolated to 
an ooe and not to property, and waa in le of 
valuation and was not excepted from tho visions 
. of section 8 of the Madras City Olvil Courts Act. ` 

For the purposes of jurisdiction, the Oourt is bound 
to acoept ths plaintiff's statement of the valua of the 
relief sought by him only in osses w. the state- 
ment depends upan facts which consti the cause of 
ection alleged inthe plaintand the Court cannot verify 
it without trying the whole onse, But where the state- 
ment is obviously a fictitious avarment made for the 
urpose of ousting the j in of a Court and its 


is apparent from the averments of the piaint 
e documents recited therein, the Oourt will 
b itself to be made « party to the plaintiff's 

but should inquire whether it has jurisdiction, 
Mursa HYDAR ALLI SARIB v. Hussan 315 


643 


and 
not 
fra 
m. 
Sanm, 1 L. W. 806 


— m — 8. 7, CL Iv (f) 
—— ——— 8. 7, cl. x! (cc) 


eee A 
$. 11 


- — Worda, “the amount or value of the property,” refer 
to natt valuo—Nott value of estate less than Re. 1,000 
— No fee chargeable on Probate or Latiers—Oonstruc- 
tion of Statute—Moaning doubtful. 


The “the amount or value of the property 
in Article 11, Schedule I of the Court Foes Act, 
only tothe nett value. Therefore, where the nett 
valus-of a property in respect of whioh Probete or 
Letterw are granted, does not exceed Rs. 1,000, the 
Probate or Letters are not chargeable with any foes, 
Where the meaning of the legislature is not olear 
the doubt must be given in favour of the subject, 
L: Ba UHIN An Yara, In re 23 


: 2 : 

— — 8. 19=1, Sch. I, Art. I}, 
Sch. IN, Form—TValus” moans neti value— 
Interpietation of Statute—Moaning not clear—Doubi 
tn favour of subject. 

The word “value” in Article 11 of Schedule I of 
the Oourt Fees Act means the nett value and, there- 
fore, only the neté value of an estate should be taxed, 

Where the meaning of the Legislature is not clear 
the doubt must be given in favour of the a 
L.e Be. CATHERINE THADDEUS, In re 93 


— Sch. Is Art. II 793,823 


Sch. Il, Art. 17 (HI —Ad 
valorem fas —Properties other than mortgaged, kabilsty 
of, for decretal amowat—Mortyage-monay, realisation 
of. 


man 





” 
, 











+ 


In a miit for sale based on s mortgage ethe plaintiff 
was given a dearea for his mortgage-money to be 
hd 
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realized by a sale of some of the properties, but his 
olaim to make certain other properties Hable was 
dismissed. The plaintiff on appeal reised no question 
about the amount of the mortgage-money, but sought 
only to make the properties exempted by the lower 
Court liable far the amount of his decree and paid 
a Court-fee of Rs. 10 only on the ground that the 
relief sought in the appeal was merely of a doolara- 
tory nature: 5 

Held, that in such a case an ad valorem foe 
was payable on the value of the property, because- 
the question in dispute was the lability of the land to 
be proceeded against for the ebi O. BSUKENANDAN 
v. LACHMAN PrAsAD, 17 0. O. 286 


——-—— Art. 17, cls. DAUD. 








—— ——— Art, 17; cl. (v!) 643 
————_ Sch. lli, Form 793 
Criminal breach of trust. Se Paya 
Oops, s. 408. 
———-~— +Money entrusted to broker 


—Broker to beer all loss ~ Ownership —Trustee— 
Agent 7 332 
Criminal Procedure Code (Act V of 
1898), ss. 4 (h), 190, cls. (1) (a) and 
(C)—Complast, who oan make—Complaini against 


persons mentioned in unfounded — 
Other persoas appearing from prosecution evidence to 
be real offenders— Magistrate, whether competent to 


ä It is hat kn y iat the complainant should 
ways e yed 
eee 7 y sggrieved by the commis. 

A Magistrate, having taken cognisance of a oom- 
plaint, oan proceed against‘ amother person who, 
althongh not mentioned in ‘eumplaint, appears on 
the evidence for the onto have been oon- 
cerned in the commission of the offence, In issuing 
process against the person whose name thus trans. 
pires in the prosecution evidence during the trial of e 
case, the M takes underolanse (1) 
(a) of section 190 af the Code of Procedure, 
and not under clause (1) (c) of the section, 

Where aftor making complaint of a serious offence 
the complainant applies for withdrawal of ‘the 
complains on the ground that he is unable to prove the 
truth of the complaint, the Magistrate is right in prder- 
Ing examination of witnesses in order to ascertain rf 
there is any substance in the petition of withdrawal 
and in the complaint C. Danar Bux v. Sram. 
PADA MALAKAR, 18 O. W. N 921; 15 On L. J. 548 


—_—_ oo 88. 15, 16 — Denok 
Lagistrates—Absence of some of ae Maka 
from later stages of a trial, effect af. 


The abeence of some of the Bench Magistrates, . 
were present at the earlier stages of a trial, front the 
further stages of the trial and at the time of judgment 
does not vitinte the trial or invalidate the oonyiction. 
M. -Vewcatrawa [ren v. BWAMNINATHA Irar, 15 Ce. 
L: J 548 957 


—— SS + 8. NG 957 


. 
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357 —Beneh of Honorary Magustiates, judgment 
paned by, validity of—Each Magistrates not present 
at every hearing when evidence recorded, affect of— 
Local Government, rules mads by, legality of—Sub- 
stantial justios—Judicral officer deciding cass, not 
noosssarily to hear whol# evidence—Objection as to 
irregularity of procedure taben for first tune in 
revision bafore High Court, noteantertamable. 
Tt is not necessary thet each of the Magistrates of 
a Bench of Honorary Magistrate deciding the case 
‘must invariably be present at every hearing when 
evidence is heard and recorded. The words the 
constitution of the Berich for conducting trials’ in 
section 16 of Act V of 1898 do not exolude the 
authority : 
agistrate to la down rules for the guidance of the 
Kage oí Pasien Benches of Honorary 
a. The criterion of the validity of a judgment 
of Bench of Honorary Magistrates is simply whe- 
ther substantial justice has or has not been done. If, 
for example, 2 out of the 3 members of the Bench 
t were present on 11 out of 


oocasioning: justi 
bian face of section 850, Orim Procedure Code, 


it oannot.be assumed as an inherent principle of 


Oriminal Procedure that the Judicial Officer who’ 


decides the case must heve heard the whole of the 
ga an on as to an improper procedure adopted 
by the original Oourt, H takon neither before that 
Court nor before the bars Court, cannot be 
entertained in revision by the High Oourt. O. IKAR 
Dar v. Exraror, 17 O. O. 142; 15 Or. L. J. 516 604 
———_— nn sa ae Lo)» 250, 
435, 439- Compensation for vewatious 
complaint —‘'Information given to Polis Oficer", 
meaning of =, Complaint of theft to village headmon 
— Raport sent to Staton House Officer—Oharye by 
Police—Falsity of charge-—Magistrate's order diract- 
wag payment of compensation, whether legal. - 
words “information given to a Police Officdr” 
kan a 250 of the Oode of Criminal Procedure 
(Act V of 1806) include also a report tchich a willage 
headman 1s bound to send, wader section 45 (e) of the 
Oode of Oriminal Procedure, on a complaint made to 
him of the commission of a non-beilable offence. 
Where a complaint of theft was made toa village 
headman and he sent a report af the mme to the 
Station House Officer upon which the Police charged 
the accused, and that charge the Magistrate found to 
falso and vexatious. | 
ald, that an order by the Magistrate directing 
payment of compensation to the accused by the com- 
plainant was nob (egal. M. NACHIXUTHU Oxmurrr 
v. MUTHUSAMNI Oury, 27 K L. J. 37; 15 Ur Tay 
cole —s.103 321,835 
—— — ——_ — Ch. VIII 843 
— —— — BSa NO, 118 971 


————— - — 88. i 19,437, Chap- 
er V1ilil—Ordsr of discharge under s 119 cannot 
be retised—District Magistrate cannot order further 
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Criminal Procedure Code—contd. ; 
inquiry—Hay sart fresh prerscdyngs bn fresh 
materials. ° 
Section 487 of the ẹOriminal Procedure (ode does 

not apply to proceedings under Ohapter VIII of the 

Code. 


. # «6 

Therefore, a District Magistrate cannot order further 
inquiry into the case of a person d under 
section 119 of the Criminal Procedure Oode, but it is 
open to him to institute fresh proceedings on entirely 
fresh materials. 

It is proper to give notice to the person discharged 
before an order for further inquiry is made against 
him, U. B. JAMAL v. Noray, 2 U. B. B (1914) 8 
15 On. L. J. 681 i 843 


— m — 83. 121, 438, 514 
and 518—Porfeiture of security — Appellate Court 
incompetent to safer to Chief Court case wa which 
appeal lies—Misleading head-note af 18 Pwniah 
~ Record, 


In an appeal under section 6515 of the Oriminal 
Procedure Oode, a District Magistrate took action 
under section 488 (1) and reported the case for the 
orders of the Ohief Court, as he entertained some 
doubts abont the correctness of the rulings reported 
as 13 P. R. 1913 Cr; 15 P. B 1918 Or. 

Held, that the procedure adopted by the District 
Magistrate was unauthorized by any provision of the 
Oode. His business was to dispose of the appeal be- 
fore hım, and he oould not divest himself of his 
powers merely because he elther misunderstood or 
disapproved of the seid rulings. 

Held, also, that the head-note of P. B. No 18 of 
1918 (Orbmmal) is misleading and goes beyond the 
terms of the judgment. Init the Chief Oourt has 
not overlooked the provisions of section 121, Oriminal 
Procedure Code, 1898, and has not laid down any hard 
and fast rule prohilmting the forfeiture of security 
under certain circumstances, All that the ruling 
indicates is the necessity for moderation and the 
reasonable exercise of discretion in determining the 
extent, if any, to which a conviction would justify 
the rigorous measure of forfeiture. P. Basea Binen 
v. Euraror, 7 P. W. B. 1914 Or; 62 P. L. R. 1914; 15 
Or. L. J. 485 73 











—- —— 8. 133, scope gf—Bons 
fide claim of private righi—Jurisdiction of Magis 
trate . 


Whare s bona fda claim of private right is raised 
by the second party, = Magistrate cannot make an 
arder under section 188 of the Oriminsl Procedure 
Gode, but should leave the determination of the 
question to the Civil Court. 


Bection 183, Oriminal-Procedure Oode, contemplates 
only an inquiry as to tho existence or non-existence 
of the obstruction complained of, and not an inqniry 
into & disputed estion af title. ©. MOHAMMAD 
ÅSHRATUDDIN v. Éanna Buxsu, 19 0. L. J. 681, 18 
0. W. N. 1148; 15 Or. L. 8 516 


—— —— — 38s. 144, 145, 435, 
39—Oharter Act (24 4 25 Vic. o. 104), a 15—No 
jurisdiction to interfere under Code—Under Charter 
Act High Court will tnterfere only when question of 
ju ? wavolved or gross- rriage of justics 
—Lagistrats's pote: to appoint Receiver, 
. 


` 
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Tho Hih Court has no jurisdiction to interfere 

under sections 485, 439 of, the Orimmel Procedure 
Oode with orders passed nder section 145 of the 
same Code. 
e Phe High Court will not interfere with orders 
passed under section 145 of the Oriminal Proceduro 
Oode even under section 15 of the Charter Act, except 
where the question of the Magistrate's on is 
involved, or the High Gourt is satisfied that there hes 
been gross miscarriage of justice. 

A Magistrate has no power to appoint a Receiver in 
144, Oriminal Procedure 











Oode. MWM. Paranı Onerty v, RATHINA Onmrry, 26 
M. L. J. 208; (1914) M. W. N, 862 397 

Ch. XII 608s 
——— ———- —— — 8. 145 597 
—_— awa — 88. 145, 146—Decres 





of Oiwl Court — Declaration as to Htle—Posasssion to 

be determined by Magisa ate—Magistrais’s jurvedio- 

ton under section 145 not ousted—-Order under 
section 146 —Enguiry under Motion 145, necessary to 
validate that order. 

Where the dispnie is as tothe possession of im- 
moveable property, the existence of a decree of a 
Otvil Oourt declaring merely the title of one of the 
pertios to the dispute is no bar to a Magistrate taking 
action under section 145, Criminal Procedure Code, 
with a view to determine the fact of actual possession 
on a particular date. 

The procedure prescribed in section 145, Orbninal 
Procedure Code, must precede an order made under 
section 146 of the Code. Mf. BUBBARAMA Aryan v. 
Masrra PIrLLAL 16 M. L. T. 62; 1 L. W. 498; 16 OB. L. 
J 559 967 





ee es pan 
88. 


145, 146 — Dis- 
pisa as to immoreable property likely to caws 
breach of peace—Title, question of, not to be deter- 
' mined—Posseesion, mers fact of, to be determined— 
raaa triad Pi iba be dasa pan of Magiwtrate as 

to—-Evidence to be reosived and considered. 

The question of title does not arise in proceedings 
taken under section 145, Oriminal Kan Oode. 
There ths Magistrate has simply to determines with 
which of the parties possession lies at the time. 

Under section 146, Oriminal Procedure Oode, a 
Magistrate has got no jurisdiction to issus any order 
for sttachmen#of property unless and until has 
made the ing contemplated by section 145, Orimi- 
nal Procedure 6, that is to say, unless ho has re- 
ceived and considered the evidence produced before 
him by the parties. O.’ Ivarat ULLAH v, AMANAT 
Husain, 10. L. J. 242, 15 Or L. J, 470. 350 


——-—— — 8. 145 (1)—Jurisdiction 
~-Order under section 145, provisions of clause (1) not 
complied, affect of. 

- Without compHance with the requirements of soo- 
tlon 145 (1) of the Oriminal Procedure Code, a Magis- 
trate's order under the sectidn is without jurisdiction 
engillegel. A. Avtar Kuma v Rurenon, 15 Or L. 








160 

—— —— —— — s. 148 350,9687 
—— vr 88. 146 (2), 435 
(3)—Jwrisdéction—Ultra vires order—C? imenal Ro- 


walan Foner af Ohiaf Cowra, 
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A Sub-Divisional Magistrate attached certain lands 
and appointed a Receiver under section 146 - (2), 
Oriminal Procedure Oods, till a competont Civil Court 
would determine the righta of the parties, but refused 
to make over the posseimon to the successful 


party 
í weon the District Oourt determined the righta of the 


testing parties, on the ground that the losing 
See gar ike ooa e h Court: 

Heid, thet the Sub-Divistonal Magutrate’s order 
vos clearly without ‘furisdiction, os a Magistrate 
ceases to have sathority to retain the property after 
a competent Oivi Court determines the rights of the 


The Obief Court has power to annul such orders 
in revision under section 485 (8), Oriminal Procedure 
Oode. La Ba Me. THA Zan v. Ma. Ba Gara, 15 Oz, 
L. J, 500 588 





———-—- 8. 177 958 
—— s. 185, Ch. XII. 


Section 185 refers to those oases only where some 
offence is being inquired into or tried. The section 
does not apply to proceedings under Chapter XI of 
the Code. A. RUDRA Pratap Bami v, DAWAN eos 
12 A. L. J. 890; 15 OR. L. J. 520 

aa 
4 


—_ — —— B. 180, cls. 
and (c) 

—— 195 (6)—“Giver,” 
meaning of—Sia months, from what order to be 
counted. 

A complaint requiring sanction under section 198 
of the Orminal Procedure Code is within time tf filed 
within six months of the order of the Appellate 
Oourt, though not within six months of the order of 
the lower Court. 

The word “given” used in section 105 (6) of the 
Oriminal Procedure Oode means “confirmed by a 
superior Oourt.” IW. PUBLIO Prosamcuros v. Raven 
UnNITHIRI, 26 M. L. J. 611; 15 M. L. T. 408; 15 On. L. 
J. 408 145 


aman — ——-— Ba 205—Beemption from 
personal atiendance—Complarni alleging no spenfic 
act, 


The complainant prosecuted three women together 
with his wife for assisting in the performance of œ 
bigamous alleged to have been contracted 
by the latter. The complaint against tham was 
couched in the vaguest and d no 
specifo act. There ap to be no mty 
for the prosecution witnesses to describe them 
their absence - 

Held, that the Magistrate would have akiran 
wise discretion in exempting them from personal 
attendance until he was sure that the complaint 
against them was not made for the purpose of harass- 
ment and vexaiion. $. BAOHAL v. BMPMROR, 7 B. L. 
B. 161; 15 On L. J. 580 947 








—— —— 8. 


pai 


156 
167 


——— amma B. BEO — Order of acquit. 
tal — — Order of compensation —Continuation of procesd- 





inga. 
An arder as to compensation undor section 250, 
Gcinsinal Prosedure Oode, inot favalli ib th ty nich pees 
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nounosd in the same breath es the order of acquittal, 
that isto say, if it is written a few minutes or even, for 
good and sufficient cause, a few days later, provided it 
is substantially a continuation of the order of ao- 
quittal and pert of the same pyoceedings. 

Where a Magistrate in his orders of acquittal ex- 
pre sly said that he closed those ers subject to 
furthe ` orders as to compensation efter recording and 
considering the objection, of the person liable to pay 
the compensation who was then absent, and the orders 


for compensation were accordingly passed on the 


adjourned hi 

Hold, that the Wa were substantially a continnation 
of the orders of acquittal and part of the same pro- 
ceedings and valid in law. 8, GHANUMAL Nawar- 
Mat v. Hupunon, 7 B. L. R. 128; 15 Ow L. J. B04 oe 


— — —— —— 8. 282—Trial by Jury— 
Ona Juror discharged after emamination of soma of 
prosecution witnesses——Now Juror impanelled—State-- 
mants of witnesses previously sxamined read over and 
thair admission sscured—No proper frial. 


In a trial by Jury aftar the first two witnesses for 
the prosecution had been examindd it was 
that one of the Jurors was deaf and had 
not followed tho trisl ab all He was and 
another Juror was added. But the Sessions Tadge, 
instead of commencing the trial anew, called 
two witnesses and had their statements out 
to them and they admitted that their evidence which 
thoy had heard was correct: 


Held, that the trial was ill A. EXPRROR v. 
wa eee J. 588 946 
— m Tana ama ana an 8. 3O7—Duty of High 


Oourt ~ Ponal Jods (Act LEY of 1860), ss. 209, 800, 
304 — Murder —-Oulpable homicidas not amouating to 
murder—Intention—Knowledge. 


On a reference under section 807, Criminal Proos- 
dure Code, the High Court has all tho, powers of an 
ate Court and should form its own opinion after 
considering the entire evidence and giving weight to 
the opinion of the Sessions Judge and the Jury. 

If a person strikes another on @ vital with a 
outing instrament the striker should be presumed to 
have Intended to cause bodily in sufficiant in the 
ordinary course of nature to cause th; but ib does 
not follow that the striker must be found guilty of 
murder. his act may fall under one of the exceptions 
to sectéon 300, Indian Penal Oode. 

Oude pai of sections 290, 300, 304, Indian Penal 

with “knowledge” are not applicable to 
a ee ae which bodily injury intended for a particular 
individual has resulted in death. Where s death hos 
been caused by intentional bodily injury inflicted by 
the soccused on the deceased, the question of what 
knowledge must be attributed tö the sacoused comes 
in only “as a means of arnving at his intention when 
hs committed the aot and for that purpose, and nob 
for the purpose of deciding whether the osse falls 
within the last part af section 80-4, must the question 
ba considered.” L: B. BxPsroB v. Kotrra, 15 OR. 
L. J. 618 601 


——e 





— — — B. J42- Examination of 
accused before completion of prosecution evidence, 
aas c anah 172 
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« 806, Criminal Procedure Oode, 
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——-—- aan a — B, 342—Statenct of 
accused in answor to questions put by Magistrate,. 
admissibility of, in evddence against aocused ~ 
Confession — L Maglatrate, powor of, to put questions 
to accused—Questions of mquisitorial nature not ao 
be pat 


——— s. 350 Boa 


=. 360 (1) — Deposition 
of witness, reading af by witness Aimeel{, whether 
legai—Fovdence —Perjury — Admissibility of depos- 
tion, 

To hand over  witnesa’s deposition to him so that 
he may read it over himself not sufficient oom- 
plianoe with the provimons of section 860 (1) of the 
Oriminal Procedure inasmuch as sub-section 
(1) requires that thé evidence should be read over in 
the presence and hearmg of tho acqueed inorder that 
the accused should have an opportunity of correcting 
any mistake in it. Such depomtion js nob ad- 
missible on @ charge of giving false evidence. C. 
KMPEROR v. Joaunpea Mare Guosn, 18 O. W. N. 1242; 
15 Og L. J. 488 571 


—Summary dinnusal—Judgment, 

A Magistrate dismissing an appeal summarily under 
acction 421 is not bound to write a judgment as de- 
fined in section 367 of the Code. As 
Ewrmror, 12 A L, J. 851 











8.- 403—Autrefois ac- 
quit—“ Any other offence with which he might have 
been meaning and affect of —Acquittal on 
Gos he ee hae of culpable 
homicide where culpable homecide was charged in pre~ 

. viows trial—Acqmital on charge nader section 302/84, 
Indian Penal Code, if bar to trial on wader 

_ section 802/114, or 802/109 —Penal Codes (Act XLV 
of 1860), 8. 84, meaning of—Discharge of yury wider 
asction 806, Oriminal Procedure Codes, and trial 
bafore a fresh Jury undor direction af Court, ya cor- 
tinwation of fret trial on original plea—Plea of 
accused, if necessary again sn second trial—Pleading ` 
not guilty and autrefois aoquit at ons and same time, 
af proper—Baglish law of oriminal pleadmg, bearing 
of, on Indian criminal procedure-——Plea of mot guilty 
nota plea recognised by Indian Coda of Ofiminal 
Piocedure. e 


The socused was indicted in the Oaloutte Oourt of 
Oriminal Sessions under five oounts which were, 
firetly, the murder of one N under section 802/84, 
Indian Ponsi Oode, sos tiy, murder of the same 
man under section 802/114, Indian Penal Code, 
thirdly, abetting the murder of the same man under 
seotion 302/109, Indian Penal Code, fourthly, the 
murder of one A, fifthly, culpable homicide of A, 
Ths aconsed pleaded not guilty to all the charges. The 
j unanimously aoguitted the accused of the first 

the fourth 
counts, there being not as many as six who 
opinion. The Judge discharged the jury undar secti 
and directed a re-trial. 
On the re-trial of the accused before a freah jury on 


the remaining counts of the indictment the socused < 


pleaded note guilty aa also axfefow acquit, and 
jt was urged in defence (1) that as the accused had 


KUNDAN v. 
600. 


sang differed as to the other . 
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been aoguittdh of the charge of murder of 4, he could 
not be tried in for committing. culpable homicide 


on him; and (2) that as he had been eoquitted of an, 


offehos under scotion 802/84, Indian Penal Code, in 
yoletion to the murder of N, he could not be convicted 
af an offence in relation to the same man under 
section 802/109, or 302/114, Indian Penal Oode: 
Held, that section 408, Criminal Procedure Code, 
protected the accused only against a trial for murder 
and any other offence for which a different charge 
from the one made against him “might have been 
made.” But the offence of culpable homicide for 
which he was tried again was one of the charges 
actually made against him and on the tarms of 
section 408, Criminal Procedure Code, the first objec- 
tion failed If the aocused had been charged with 
murder alone, a verdict of not guilty would have pro- 
tected him from another trial far culpeble homicide 
and were ho doquitted of culpeble homicide, he would 
be protected from s trial for any offence Involving 
hurt; but where a charge was made the case foll 


outaide the provisions of thalaw dealing with cases - 


where it might have been made. 

That for the purposes of section 408, the accused 
was not beng tried but was being tried on 
the original indictment and on his first plea of nob 
guilty. Section 308, Oriminal Procedure Code, did 
not affect the construction of section 408. 

That section 408 should ,»not be construed with 
reference to the English Law relating to oriminal 
pleading Sections 271 and 272, Oriminal Pro- 
cedure Oode, contain all that is necessary as to 
loading and there is no need to supplement their 
Pontenis by a reference tọ any other system of 
Judicature. 

That the plea of not guilty was one not recog- 
nised by the Oode of Oriminal Procedure and it 
waa not open to the scouted to make any answer 
to an indictment except guilty or e claim to be tried. 

Section 408 has nothing to do with pleading, but 
is in terms of a limitation gn the jurisdiction of the 
Oourt. A defenoe under that section may be set 
up at any time before the verdict in any form. 

That even assuming the case to be governed by 
the English Law of pleading, autrefois acqust was not 
properly pleaded. 

That the accused had already pleaded not guilty 
in the” first trial and thas plea wes still awaiting 
adjudication smd the second ples was. therefore, m- 
necessary and of no effect, 

That even if the principles of Bngliah Law were 
to be applied to the present case the -soquittal for 
murder wan no ber to the re-trial for culpable homi- 
cide. : 

Where another person actually Killed the deceased, 
the accused who was stated to have socompanied 
him and attempted to kill him oould not be charged 
with the murder under section 34 of the Ipdian 
Penal Code 

fection 84 of the Penal Gode is to be read 

to the moan ng of its terms without 
PEtorence to any doctrines derived fram the English 
Common Lew. 

The construction put on the section in Queen 
Hmprees v. Mahabir Troan, 21 A. 2638; A. W. N. 
(1839) 76 and Gomridae Namasudra v. Emperor, 2 
Ind. Oas. 841; 10 Or. L.J. 186; 13 0. W.N. 680; 36 


0, 059 (which is summarised in paragraph 248 of 
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Mayne’s Criminal Law) is wider than the terms of 
the section justify. 

The findmg of not guilty the on the 
charge under sectiin 302/84, Bane eae Oode, 
under the direction of the Judge for an acquittal 
an legal grounds, did not decide any question of fact 
and oould not as negativing the commtmn 
intention of the acoused and the man who in fact 
Killed N. d i 

That there is no reason for saying that a man must 
be absent in order to abet under section 109, Indian: 
Penal Code. - a 5 

That by i the unknown murderer by 

i him to the place and by aiding him 
in his flight afterwards, the accused would be 
abetting the murder under section 100, Indian 
Penal Ocde, even if he was not present at the 
murder, his presence there would make him liable 
for the murder under section 114. 

The effact of section 109 and section 114 of the 
Penal Code is to supersede all the English Law 
relating to pri of the first and second degrees 
and accessories ote the act. C» EHEwrmnor v, 


Nieman Kanra Roy, 18 O. W. N. 728,15 Or. L. J. 460 © 
i 340 


— 





8. 421 
8. 435 
8. 435 (3) 
8. 437 
—_ — — —— 8.438 


600 
167, 597 
583 
843 


573 


=o ~ 3. 438—Raference by Dis. 
trict Magistrate on poini of law in pending oase, whe. 
ther valid. r 
A District Magistrate is not competent to refer to a 
High Court, under seotlon' 488 af the Opde of Oriminal 
Procedure, a point.of law actually arising in a case 


NT an 




















pending before him. MH. Paramı Gownpay, In re, 
15 Or L. J. 472 : 352 
——— 8.439 167, 597 

833, 971 





s. 439 (5)~Decth in 
course of fight—Case compromised by relatwns of 
- deceased ~ Revision — High Court's power to interfere” 
— Section 430 (5) no bar. 

, One S was alleged to have been killed in the course: 

ofa fight. The relatians of the deceased put in a 

compromise, which was accepted by the trying Magis- 

trate as a compromise of an offence under section 825, 

Indian Penal Code, and the acoused were 

“The District Magistrate reported the case for orders 

of the Judicial Commissioner's Court pointing ont 


, that the relations hed no authority to compromise the 


case on behalf of the decemsed: 
` Held, (1) that it wang case in which the Court ought 
on the merits to interfere in revision; 

(2) that clause § of sectaon 489, Criminal Procedure 
Oode, was no bar to the Oourt setting aside on revision 
the arder of acquittal passed without s fall trial in 
the case. 8, HMPNROR v. Ramzan BAOHAL, 7 8. L. 
R. 200; 15 Or. L. J. 653 961. 


———— — — — 8. 476—Whm action to 
bs taken —Ordar for prosecution without preliminasy 
inguiry — No prima facie case on recat} Order set 
aside on revimgn, 


« 
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Where the Conrt orders a prosecution for perjury 
without any prima facis case appearing upon the 
record and thus commita a material irregularity 
in not making the necessary preliminary inquiry, the 
order will be set aside on reviséson. 

There ia nothing in section 476 of the Oriminel 
Précedure Code either hmpliedly or exgresaly limiting 
the time within which action under the section should 
be taken. It is desirable, however, where possible to 
take steps under the section very soon after the end 
of the trial or proceedings. 8. JETHUAL WaDHUMAL, 
Inte, 78. L. R. 187; 15 On L. J. 641 


—- — ——. ——. —— 8. 488 — Maintenance — 
Husband and wife — When wife is entitled to bo matn- 
tained while liring separate from husband. 

Where the breach between husband and wife is irro- 
modiable and it is quite impossible for the latter to 
return to the former after many years’ separation 
without leading to fresh trouble and dispute, she is 
entitled to maintenance while living separate from him. 

The rate of maintenanee should be reduced when 
the husband's income falls down Pa NIHAL KAUR 
v, BHAGWAN Binen, 26 P. W. R. 1914, 170 P. L. B. 
1914 15 Ox. L. J. 554 962 


— m —~ aan aan an §, 488 — Maintenances — 
Marriags—Burden of proof—Burmese woman and 
Ohno man — Law applicable— Chinese law of mar- 
‘ maga more restricted. 

In maintenance under the Oriminal 
Procedure Code the wife must show that she is the 
wife of the accused. 

In questions of marriage between a Chinese Buddhist 
man and a Burmese Buddhist woman, the man’s own 
personal law would be applicable to him. 

Tho marriage laws among the Ohinese are consider- 
ably more reatrioted than among the Burmese Bud- 
dbists. Le B. Wa Foon v, Ma Tarin Tin, 7 Bun 
L. T. 71; 15 On L. J. 484 -> 572 


Cna 8. 488 — Mamisnanos— 

Wife, whan entitled to maintenance—Husbaond’s 

father not kable— Father willing to keep child—Rate 

af maintenance. 

Where the husband quarrela with and fll-treats his 
wife she is entitled to Hye apart and claim mainter- 
ance, but her husband's father cannot be made lable 
for it and when tho father is willing to keep the sony 
order for the child's maintenance cannot be 
P. PATET aga W. R. 1014 OR; 
116 P. L B. 1914 16 Or L. J. 520 841 


am am mm 8., 483 Marinum sen 
tence — Peocution for aneas of mamienance for 
several months — Construction of clause 3. 


When a Magistrate issues a warrant for arrears of 
maintenance for more than one month and when the 
allowance for more than one month remains unpaid 
after the execution of the warrant, he is not compe- 
tent to passa sentence of imprisonment exceeding 

.one month. Tho words in the sub-section 8 “for the 
whole or any pert of each month’s allowance re- 
mamingunpeid” may mean “for the whole orany part 
of every month's or all months’ allowance remaining 
unpaid” where tho arrears remsining unpaid are for a 
period exceeding s month. La B. Zaw Ta v. Px- 

panon, 15 On. L J. 484 170 
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8.514,515 * 573 
—— ———_ — 3. 517 963 
8. 526—Tranafer—Delay 











in applying. 


An application for transfer, under soction 526 
of the 


Procedure Code, ought to be pub 
-forward st the earliest possible epportunity after the 
occurrence of whatever facta or circumstances are 
alleged as affording reasonable basis for such appl 


cation. A. AsHig HUSAIN v. Bupmror, 15 Or. L. J. 
5386 248 
— — —— 8. 526 Tramajer of case 


—Proceedings initiated under orders of District 
Magistrats—Deputy Magistrate of District, where 
accused is tried, appearing as prosecution sine. 
Where the proceedings against an ‘accused were 
initiated under the orders a District Magistrate 
and one of the important witnesses for the prosecution 
waa è Deputy of the same District: 
Held, that under such circumstances the oase ought 
to be transferred to some other District O. BANG 


Goran Panda v. ExPRROB, 1 O. L, J. 271; 15 Or. L. J. 
548 951 


ss. 526, 439, 110, 
“IIs 18—Tronafer of security proceedings from ons 
Magistrate to another—Jurisdiction — Retunon, power 
enorcisabls in — Punjab Courts Aot (XVII of iges), 
8. 88—Admuinistrat vs control— Transfer of oase. 


Under the provisions of section 526, Oriminal Pro- 
cedure Code, it is not competent to the-Ohief Court of 
the Punjab to transfer from the Court of one Magis. 
trate to the Oourt of another Magistrate proceedings 
under section 110 of the Oode Nor hasit jurisdiction 
to tranafer such proceedings in virtue of the general 
powers of superintendence and supervision conferred 
upon it by section 88 af the Punjab Courta Act, in- 
esmuchas the general power conferred upon the Chief 
Court by that section relates to the aiminatmtre 
control which it exercises over subordinste Courts 
and cannot be interpreted as the powers 
which are specifically granted to it for a partioular 
purpose by the sawan An of section 526 of the Gode 
of Ormminal Procedure. . 


Obite-—Where the High Oourt interferea on the 
revision. side, it has the same powers in dealing with 
orders ay would be posscased by an Appellate Court if 
such orders were open to appeal. 


Therefore, it has jurisdiction to revise orders passed 
in security proceedings under section 118, Oriminal 
Procedure Oode. P. AHMAD BAKHSH v. Ewrmrorn, 5 
P. B. 1014 Or; 154 P. L. R. 1914 16 OR L. J. s71 


_ 8. 526 (8)—Transfer of 
case, acoussd’s intention ia apply for, notified when 
inal about to commence — Adjournment refused by 
Magistrate — Opportunity of applying to High Court 
Jor transfer to be given to accused — Retrial. 

Where the soonred notified, when the trial was 
about to begin, their intention tompply for transfer 
of the case afid asked foran adjournment, and the 
Magistrate refused to grant it, urgently proceeded 
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qith tho case dhd convicted” and sentenced the 
gooused, but ib was found that the adjournment could 
not have been asked for earlla 


He that the Magistrate ought to have, under 
sootitn 526 (8), Criminal Procedure Code, granted the 
adjournment so as to allow the accused an opportu- 
nity of making an application for transfer before the 
High Oourt. É 

Held, also, that the case should be sent for re-trial 
to some other Magistrate. O. RAMANAND BINGH v. 
Bucrmnon, 1 O. L. J, 218; 15 On, I. J. 507 595 


8. 537 
s. 545 
Criminal Revision. See Ruvisioxn. 
Custom. Ses Pas-sxprion. 

—+ —— Adoptlon— Succession of adopted som 
in natural family — Bain Jats of Garhshankar Tahal, 
Hoshiarpur District—Burden of proof—~Riwaj-i-am, 
entry m— Weight in absence of stances. 
Among Pain Jats of Garhshankar Tehsil of the 

Hoshiarpur District an adopted son cannot succeed 

in his natural family. 

an entry of custom in a Réêwaj-tam has not 
foe ee al value es an entry in a village 

Wajib-wl-crs and is of little or no value unless sup- 

ported by instances, yet clroumstances alter cases and 

a record of custom in which the custom of one part 

of a district is carefully differentiated ~from that of 

the rest of the district some weight. P. MILEHI 

v, Rax Das, 188 P. L. B. 1014 55 P. B. 1014 477 


—— Allenatlon—Necessity — Recent bonds 
in favour of person other than alenss—Burden of 
proof—Becond appeal Qusstion of necessity. 

In case of recent bonds e.g., four years old, the proof 
of necessity to be given by the alienee cannot be dis- 
pensed with even if y are nob executed in his 
favour. 








156, 604 
963 














the Ohief Court went {nto the ` 











consideration not for 

of stamp and 
in order to redeem several mortgages 
Suocession—Herr's right to 
contest alienation - Burden of proof—Dhillon Jata of 
Ambala District— Daughter's right to succeed in pro- 
ference to collaterals — Locus standi io contest — 
Burdan of proof changed by Ohtaf Oowrt—Remand 
—Further svidence. . 








eet amanah 


The right to succeed does not carry with it in all 

cases tho right to contest the last owner's allenations, 

Therefore, where a female challenges the alienation 

effected by her grandmother, mother or step-mother, 

she must prove tit sheis antitled custom to 

contest the allenation, and itis not sufficient for her 
Gi 
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age Fhimt sino the succession has oome down to 
her must necessarily be regarded as having the 
right to oontest the same. 

Not proved that among Dhillon Jats of Ambala 
District a married daughter snoceeds in preference 
to collaterals beyond the fourth or fifth degree or 
that she has any right to succeed exoept by reason 
of the absence of all male collaterals. 

Where the onus*of ving the plaintiffs loows 
standi to contest an enatiops was placed by the 
Court òf firstinstance on the defendant who pro- 
duced no evidence on the paint, with the resnltthat 
the plaintiff also produced no evidence, and the Ohief 
Oourt on sppeal changed the onus by placing it on 
the plaintiff- 

Held, that the case ahould be remanded to give an 
pppoe ae the plaintiff to produce further evi- 
dence on issue, g 

Unless tt is eatabliahed that the Dhillon Jats follow 
thé same custom throughout the Punjab generally, 
no reliance can be placed on the evidence of witnesses 
from other districts. P. Gopiwp Raw v. SURAJ” 
Kaun, 181 P. L. B. 1914 114 P. W. B. 1914 470 


ma — Awang of Tahal and Disinict Mianwali— 

Succossion——fister and collateral in Rfth degree— 
Land mutated im sister's favowr—Acgwrsscence by 
oollatsral—Srlence for more than four years taken to- 
gether swith coorta acts and omissions, 


The land of an Awan of Tahsil and District 
Mianwali was mutated by the Collector in favour of 
his sister. The reversioners of the deceased in the 
fifth degree who were entitled to the property - 

3 kept silənoe for more than four years; 

b) at the time of mutation in her favour of the 
share of the deceased in joint plota of land, appeared 
before the Attesting Officer as co-sharers and admitted 
the correctness of the new entricg; 

(6) made an application jointly with the sister of 
the deceased for ent of the produce of oer- 
tain land held by their tenants, describing her as one 
of the oo-aharers of the land; 

(d) made two appHocations jointly with her for 
ejectment of certain andin both of them 

© was mentioned as one of the landlords; and it was 
proved also that i : 

(e) she paid off the debts of the deceased and was 
in possession of his property and expended money on 
it in making improvementa: 

Held, that, collectively, these acts and omis- 
sions amounted to an acquiescence on the part of the 
collaterals in the title of the sister, and hence suit 
for recovery of the land from her must be dismissed. 
Pa Sums KEAN v. Musamenct Sis Bano, 225 P. L. R. 
1914 125 P. W. R. 1914 930 ` 


Baluch custom of Killing for umohasti 
565 


force of 





———- —  Gurmani Biloches of Musaffergarh District 
-—Buoccssnon—fister and collaterals ın Sih and Gih 
degree—Sister praferred—fister marrying owinde 
brother's family not eacluded—Burden of proaf— 
Biwaj-i-am not supported by instances resed upon. 
Among Gurmani Biloches of the Muxaffargart 

District a sister succeeds in preference to collateral 

related in the Pth and Bth degree, b 


x 


"10-46 . -- 


n- 


Custom - ocfitd. 


It makes no difference whatsoever even if the sister 
has married outside her brother's family. 

The burden of proying that a sister A excluded by 
collaterals in the Sth and 6th degroe, ar that she 14 
so excluded by reason of her marriage outside her 
brother’s family, llas upor the collaterals. 

A Rewaj-iom is not to be disregarded simply 
heocause no instanocs are given fy support of the pro- 
position laid down in the Ritoaj-i-am, Pe RANJHA 
v, JINDWADDI, 221 Pel. R. 1914 122 P. W. B ean 


—-- ——Hindu Law - Snocession—Jats— Wr- 
clusion of daughter— Onus — Bengal, N. W. P. and 
Assam Civil Courts Act (XII of 1887), a. 87 (1) 32 





Khattars of <Attock—-Inheriiance—Self-co- 
quired.and ancestral property—Daughiers and collate- 
rals m third degree—Will—-Daxughiers preferred as 
to self-acquired property—Collaterals in thd degree 
preferred as regards ancestral property—Marriage of 
daughter with ona of nocrest collatsrals, affect of. 
Among Muhammadan KaAatars of the Attock 

District daughters will succeed to the self-acquired 
property of their father in preference to collaterals 

‘in the third degree. But as ancestral pro- 

“perty, a sonless proprietor isincompetent to bequeath 

it to his daughters in the presence of his collaterals 

in the third degree, and a daughter even if she 
marries one of the nearest collaterals has no right 
as heir in presence of these collaterals. P. Mowaz 

r, Guras Jan, 220 P. L. B. 1914 121 P. W. B, 198 


verruling ordinary law—Hindu widow, 
absolute power of, as to alienation of her husbend’s 
property 640 
-= Pathans of Jullundur District—Giyt by 
sonless proprictor to his nieco—Tribe once following 
personal law adopting a rule of custom—Not noces- 
sary that «t should follow all rules—Burden of 
proving power of mierference by distant collaterals 
aoith gift to misce—Collateral succession of swidows— 
Presumption. 


X è 

In the case of a tribe that undoubtedly .did once 
follow its personal law itis for the party saaserting 
that it now follows custom, to prove the point. In 
such a case that the tribe has adopted this or 
that rule of custom followed by (for instance) the 
Jats, is no warrant for holding that it must follow 
all the other rules governing Jats. There may, of 
course, be rules of custom so intimately and indis- 
oe connected with each other that the adop- 
tion of one necessarily implies the adoption of the 
‘other, but in such a case the maion d'etre of 
the two rules would be alike In an exogamous 
tribe a rule preventing alienation to a doughtor 
or a sister or a niece has the same motive behind 
‘it as a rule prohibiting transfers direct to an 
outsider, whilo in « tribe like the Padhane the adop- 
tion of the former rule would imply-a different 
motive from that which compelled the adoption of 
the latter rule. k 

In the case of Pathaas there is a certain initial 
presumption against the t of w 6th degree collate- 
ral to prevent gifte even of ancestral land bya son- 
less proprietor to a nieco, the daughter of a brother 
‘with whom the donor has always been joint. 





— oO 


INDIAN CASES, 


, 


ks {1914 


Custom —condd. 


. e 
Among the dominant tribes of tho Jwllandur Doa 
there is a presumption in favour of the collateral su 
oesmon of widowi.e Pa Suytan BIBI v. GHULAM 
Harmar Kaan, 206 P. L. B, 1914 . 358 


Specific instances where custom sof uf and 
proved —Evidence-—Madras Civil Courts Act (I 
of 1878), 4 19 528 


————- Successlon—tJats of Jagraon Tahsil, 
Ludhiana District—Appointed heir—Right to succeed 
collaterally in family of his adoptive father and that 
of his real father—-Riwnj-i-am—Frtry of custom 
eacluding appointed heir from his own father's pro- 
perty ' : 


The general custom among the Punjab agricul- 
turista is thet an appointed heir does not succeed 
collaterally in the family of the person appointing 
such heir This rulo has basen - adopted on the 
ptinciple, which is almost of universal apphoability in 
this Province, that an appointed heir is not precluded 
from succeeding collaterally m his natural father’s 
family. So where@by oustom such heir does not 
mucosed collaterally in his real father’s family, his 
right of collateral snoceesion in the adoptive father’s 
family is very often recognized. 

Among Jats of the Jagraon Tahsil in the Ludhiana 
District no custom prohibiting collateral succession 
of the appointed heir in his natural father’s family 
exista and he is not entitled to succeed collaterally 
in his adoptive father’s family. 

The Riwaj--am of Jagraon Tahsil prohibiting an 
appointed heir from inheriting his natural father’s 
property along with his own brothers, does not mean 
to establish that he is also debarred from snoceeding 
collaterally to his paternal uncle P. MUTSADDI 
SINGH tv, NABAIN, 40 P. B. 1914, 177 P.L R. 1914 71 
P. W. B. 1914 894 


— — Validity or oxistence of custom in question 
_ Certificate ; 361 


Damages, moamure of—Action for breach of 
covenant not to assign —Bongal Tenancy Aot pen 
: of 1885), 5155 ~ 38 


Darkhast grant—Oonditional and absolute 
grant—Oonstruchon—Shivaljama, meaning of— 
Cwi Courts, power of, to interfere with Gortrameni’s 
right to lavy assessment—Putta, tohagher Government 
bownd to tesve ryotwarl—Shivaijama tenure-holder, 
right of. 


Where the plaintiff applied for grant of certain 
lands to. him on darkhast and the Revenue Authorities 
aemgned the same under two. grants, stipulating 
that the plaintiff was to hold the land subject to 
the payment of certain assesamens and subject to the 
condition that in case the lands ‘were required for 
Railway purposes, they should be relinquished with- 
out any claim to compensmition and that, in case 
the lands were not requjred for Railway purposes, 
patta would issue as soon as the alignment had been 
decided upon: : 

Held, Por Sadasica Atyar,J (Seshagiri Atyor, J, dis- 
sonting`—The grants in question amounted to com- 
pleted granta to be held in the first instance as tem- 
porary granja on shivaijama tentrre tll the Railway 
alignment been decided upon, subject to fhe 

` 


‘Declaratory 
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Darkhast grant- conold. - 


condition if gary a of the eid wen Gk 
wo for Railwhy purposes, the plaintiff should not 
claim compensation therefor and that as soon as the 
Rigamonti was made and the postion required for the 

ascertained and deducted, the plaintiff 
aoe M hold the remaining extent on ordinary, 
ryotwary tenure. The Government did not reserve 
to itself the power to refuse to recognise the plaintiff 
as rydtwars holder of the remeinmg lands not re- 
quired for the Railway, and could neither initiate 
fresh darkhast i therefor, nor could it 
impose a condition that the plaintiff should not glaim 
¢.ompensation whenever, after any length of time, it 
required the land far o publio purpose. 

‘he power to grant a larger t involves and 
includes the power to make a conditional grant af a 
lessor right in the first instanoe and the larger right 
on the happening of an event. Inthe case of such 
a grant, the larger right vests in the grantee on the 
happening of the event. 

The Government has unoontrolled power over 
ryotwart lands so far asthe rate of assessment and 
the right to levy the same ee concerned and 
O.vil Courts have no right to mterfere with that 

The Government is undar no statutory obligation 
to issue any patta toa ryotwari land-holder for the 
lands in his holding. 

Per Seshagis Aiyar, 
did not amount to a promise to mako grant on oer- 
tain contingencies or to an ment which was to 
remain in force until the condition worked out. The 
property in the soll did not vest in the plaintiff, 
na he was distinctly made to understand at the 
time that, 1n case the lands were required’ for the 
Railway, he would have to surrender them without 
claiming compensetion. The plaintiff was not entitled 
to say that he was liable to surrender the lands only 
for Railway purposes. The plaintiff had not aoqmred 
any right to compel the detendant to grant him æ 
pata, and the mere belief of the plaintiff as to the 
fixity of.the grant could not affect its character. 

Mere non-issue of a patta will not take away exist- 
ing rights arising out of a grant. 

In the osso of land; the assessment for which is 
collected under shivasyjama system, no Savard passos 
to theeoultivator and the land continues to at the 
absolute disposal of the Government. 

The meaning of shivayama explained. M. ALAMAN 
RAMA Rao v. Sforsrasr or Brata, 1 L W. 389, (1914 
M. W. N. 888 - 


SUIE — Mutation — Competent 
toare soins tsnants aounoiwledge plaintif, some dafend- 
ant —Aaoestral proprrty —OQnus probandi—Pleadings 
— Pisa not taken in lowsr Oowts por in grounds of 
appsal to Ohsef Court, twhather to bs allowed at hear- 
tag. : 
Where soms of the land in dispute was in possem 
alon of the plaintiffs, and other portighs of it were in 
posssasion of the defendants, and somo tenants 
askoowledgad plaintiffs and soma dsfendanta, a suit 
for dsolaration that the mutation of ths land effected 
in favour of dsfendants shall ba null and void as. 
against plaintiffs is maintainable. 

Tas onus proband of showing that certain property 
is anoestral lles upon the parson who asserts it. 


r 


GENERAL INDEX ; 


J.—The assignments in questicn — 
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é 
Declaratory sult-*concld. 


Where the defendants did not acvept and plead 
Muhammadan Law as contended in the plaint, nor 
did they put forward this plea either in the Oourts 
below or in their grounds of appeal to the Chief. 
Oourt, they were ruled to be too late at the hearing 
of the farther appeal to urge Muhammadan Law as a 
defence to the sult. P. MUHAMMAD UMAR v NaWin 
Din, 217 P. L. R. 1014, 127 P. W. B. 1914 678 


Decree—Declaratory or esecwtory decreeo—Distine- 
tron— Decree ın accordance with award—Test trhather 
declaratory or executory. . 

In 6 partition suit between plaintiff and her sons 
referred to arbitration, the award declared that the 
plaintiff should get a monthly allowance to be paid 
out of the renta of two specified houses, that these 
houses should be managed by the sons, and in case 
of insufficiancy of the rent the sons should pay from 
their own property. The allowance was not paid 
and the ee applied for execution of the decree 

in accordance with the award. 

Held, that the decree was merely declaratory and 
could not be executed. 

Decrees are either declaratory or executory. 

isis ression ‘declaratory’ covers not only dec- 

ecress properly so called, but also those: 
wiih, at effect, create new righte and obligations; 
but, in every case, the work of the Court is executed 
on pronouncement of the decree, no order is issued 
which the Court contemplates enforaing by execution. 

In an executory decree there is a definite’ order io 

& definite person to do or refrain from doing a definite. 

thing, either forthwith, orat a given future date, 
or on the happening of a certain event. 

In construing decroes upon awards tho test is who- 
Co ae creates a right, or 
contains a definite er such as the can en- 
force in execution. Sa LALIBAI t, VALIRAM (HANG: 
SHAMDAS, 7 B. L. B 192 861 


——-—--— Martgago— Costs of mit become part. of 
mortgage-debt 63 
——Two decrees against samo person— One 
against him y and other as heir—Not same” 
dgment-debtor— Bection 78 inapplicable—Several 
Judgment-dobtars — Some common in more than one 

" decree—Reteable distribution saoccording to their 
interest 478 


Defamation-- Absences of intention to dafame 
wmmaterial — Bridence of witnesses as to whom article 
refers—Opinion based on rumoure—Admissibility of 
Buoh Opinion, 

In an action for libel it is no defence to show that 
the defendant did not intend to defame the’plain. 
tiff, rf reasonable people would think the language 
to be defe of the plaintiff. The question for 
decision in such cases is, whether the artiole is 
libellous and whether it dealgnatos the plainttHf in 
such a way as to let those who know him under- 
stand that he is the person meant. - 

Evidenoœe giving the substance of rumours and 
suspicions is inadmissible in like oases and such’ 
rumours cannot be taken into socount aa evidence - 
of a sullied reputation in assessing 

The existence of unproved rumours garding the 

plaintiff iu no reason for giving him 
EA L. T. 155 
743”. 





L. Ba” Psovipanca v. OHBISTANSON, 7 
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Defamation- cono? s Egsements Act—oonold,e 
Newepapor article ambiguous—Inter- Where the water of a stream bas n fised for 
pretation. . irrigating only the lands abutting on the stream, MW 


Where a newspaper article is ambiguous and oep- 
able of an interpretation making it both defamatory 
and innocent, it should be interpreted in favour of 
the eocused and the more sinister interpretation 
should not be put on it. Mf. KARUNAKARA Menon v. 
Da. T. M. Nam, 15 On L. J. 566 974 


Divorce. See MUHAMMADAN Caw. 
Dower. Bes Muspoupan Law. 


» reasonable and sufficient amount of—Lump 
sum of monéy awarded as dower, and not 





share of property, only upon its rough and not 
precise valuation having Toon ascertained, power af 
Court as to 643 


Easement— Light — Infringement — Nuisrnos — 

Appeal—-— Question of lar. 

The easement acquired by ancient lights is not 
measured by the amount of light enjoyed during the 
period of prescription, and there is noinfringement of 
such easement, unless that which is done amounts to e 
nuisance, In other words, the owner of the dominant 
tenement is entitled to the uninterrupted access 
through his ancient windows of a quantity of light the 
measure of which is what is required for the ordinary 
purposes of {nhabitancy or business of the tenement 
according to tho ordinary notions of mankind. The 
single question in these casca is, whether the obstruc- 
tion complained of isa nuisance, 

The question whether in determining the infringe- 
ment of certain legal righta the lower Oourts have 
applied the correct test, is æ pure question of law. 
P. Ca Paran Onasnius ErNasrt Paur r, WILLIAM 
Bosixson, 18 O. W. N. 988; 27 M. L. J. 117; 1 L W. 
56L 16 M. L. T. 204; (1914) M. W. N. 681 300 


ements Act (V of 1882), 8. 7— Right 

o discharge rain avater from high land over low land 

—Natural right. 

Where the rain, water falling on the plaintiff's land 
which is on a higher level flows across the defendant's 
land which is situated on a low level, the plaintiff hes 
a natural right of flow of such water, and the defend- 
ant is not entitled to obstruct it so long as his land 
‘continues to be on a lower level The plaintiff's right 
is a right ea jure matura and not founded on p ip- 
tion. A. AMBIOA BARBAN BINGH v., Dust BABAN 
Snes, 12 A L. J. 685 91 





“owner” within meaneng of 
Bipation owner, entitled to take soater to irrigate 
lands abutting on stream but not Lands not so abutting 
—B8ust for declaration to preveni such futurs user — 
No actual ussr—COcuse of action, 


The actual and not a mere future threatened use 
of the water flowing through a natural stream to 
irrigate lands other than those that abut on the 
stroam, gives a right to sus. 

Where an oocupier of abutting lands becomes a 
lezsse of kawi other than those thas abub on the 
stream, there is only sa possibility of an extension of 
irrigation to wach other lends, and that is not enough 
to restrain him in the exercise of his natural 
Fights. 


is not open to him to whom no material diminn- 
tion in supply is ceas®d to restrain the occupier of 
other abiittlng lenda from Aang more than a jeason- 
able quantity. 2 

An occupier of semindari lands is also an “owner” 
within the m of section 7, illustration (5), of 
the Basements Act, so as to entitle him to ola: the 
benefit of the section. BM. Gopicuwrrt NARAYANA- 
swam NAIDU v. Mavala Vanranna, (1914) M. W.N. 
481. 685 





S. 15—Right of way--Period of 
usar to be 20 years or more. . 


Under section 15 of the Basbmanta Aot the 
period of user must be 20 years or more ending with- 
in two years before the institution of the suit wherein. 
the claim to which such period relates is contested. 





A. MUHAMMAD Maroor v. BULTAN AHMAD, 124.1, 
J. 416 - _ 126 
3,35 685 


Ejectment—Landlard and tenant — Owner of un- 
divided share cannot alone eject tenant 624. 


- Lessor ond lesses—Forfeiture for 
non-payment of reut—Duscretion ‘of Court not to 
eject tenant if he pays arrears of rent with coats of 
wut 79 











by notice, mere holding at fa'your- 
able rent no bar to—Shanbalap, plota held as, in- 
cluded in notiog of ejectmant —Notice of ejectment, 
validity of, as regards plots not held as thank a. 


oo only from portion injuriously affect- 

ed—House, erection of, on very small portion of 
holding—-Act complained of not detrimental to 
whole holding or even bulk of it 783 


———- Under-tenure— Protection from eject- 
ment—“Oreation or reoognition”—“Becognition,” 
moaning of 253 
—— sult—Lendlord and tehant—For- 
feiture for non-payment of rent—No sot necessary 
to take advantage of it—-Forfeiture, when relieved 
against “139 
—— of tenant — Compensation for 
trees planted . 708 


Endowment, deed of, interpretation o0f— Vest- 
ing of from date of gift-Mutation of 
names your of idol, s omission as to, 
effect of-—-Hutawalli, donor's position as — Wakf — 
Possession of endowed property, suit for recovery of, 
by heirs of donor Š 72 


Enhancement-— Oonsolidation of two 
whether constitutes enhancement 5 


sult for—Hengal Tenancy Act 
(VIE of 1885), ‘ss, 80, 188 —Co-shedaits—Joint land- 
lords, 266 




















Equitable mortgage «fected bafora extension of 
Transfer of Property Act to Burma—Asngnment of 
such mortgage—Tranafér af Property Act (IV of 
1882), s 2, ol. (a). 


° 
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Eqyltable—condd. |" 


Under section 2, clause (e) of the Transfer of Pro- 
perty Act, an oquitable morigage made prior to the 
ist January 1905, oan be ed where the 
m is originally valid and the parties are 
efititled to make the mortgage into one bearing 
compound interest by an orel agreement subsequent 
to lst January 1905. Le Ba Ko Kyo v. AK. Ovn- 


pas (Hari, 7 Bur L.-T. 140 700 
Estate —Vesting and divesting of ostate 999 
Estoppel. See Lis PINDANG. 

—— Aogquisscencs before and after act, 


Gifference batween— and woman living together 

without marriage—Mutual rights or habilis — 
` Aoguicsconce after emccution af doed by third party. 

‘Where a man and woman oohabited together and 
considered themselves partners in lifo as well as busi- 
ness, but were not actually married: 

Hold, that the tie of marriage did not exist between 
tham, and they did not enjoy the advantages of mar- 
riago, nor were they bound by dhe obligations of mar- 
riage 


There is a great difference between acquiescence 
in an act which is still in progress and mere submis. 
sion to it after it has been completed, as such mb- 
mission cannot change the pest, 

Aoquisscence after execution of e deed by a third 

does nos create estoppel. L. B. RATHNA PILLAY 
v, N. P. Brew, 7 Bua. L. T. 88 





-_— Employees and praia ng parties- 
Assignees or Hoensee from plaintiff, w. er oan 
deny plaintiffs title 387 

—— Mutation effect of widow's 





statement made in, as to her absolute title to pro: 
perty—Attestation of document, no notice of ita 

contents” 45 
. tory bodies 
——— Resotssion of contract — Mi. 1 

<= Ohukain rights in Rungpore, nature of — Permanent 
~ element — Development mio occupancy righi—Trons- 

ferability—Vendor and purchaser—Obdject of pur- 
. chaw communioated to vendor- Defeat of objet— 

Sulenge on part of vendor — Misrepresentation. 

A perty to a contract is not estopped from-rescind.- 

ing it if it wil based on misrepresentation. 
, There is a permanent element in the chekasan rights 
in Rungpore, which may develop into an occupancy 
right, and they are freely saleable even before they 
develop into ooompancy rights. 

If the vendor be informed by the purchaser of his 
object in buying a lease-hold property and the lease 
contains covenants which will defeat that object, 
mere silence of the vendor will in equity be equiva. 
lent to misrepresentation. 





Notice implied as to powers of statu- 
404 





Therefore, where the defendant held ont to the 
plaintiff that he had a dag-chukatn right for sale,- 
which he was willing to let the plaintiff purchase for _ 


the purpose of permanently setilmg his nephew on 
the land, when the defendant had in reality nothing 
but a lease-hold from year to year transferable only 
under the Transfer of Property Act, the defendant 
was bound to discldte to the plaintiff thas the word 
chekasan in his loaso had no meaning, or, at any rate, 
not jhe meaning which persons residing in the Bung- 


GENERAL. INDEX.. . 


Estoppel— oonold. 

pore District are entitled to aitach to it. C. JOGENDRA 
Nate Goswami v. OHANDRA KUMAR Marownag. 193 
Validity of mortgage by owner af 
property. cannot be questioned by auction-purchaser 
of property ° 2 








——— —— Wjdow—Suooeeding to business of hew 
husband — Alienatlong — Ni —Minor widow - 
Reversioner inducing creditpr to deal with her 








by conduct. 


Plaintiff's suit for partition was decreed by the 
High Oourt dete the respective shares of the 
eee Defendant then preferred an appeal to the 

vy Oounml. Pending this appeal the parties 
entered into an ckrarnama by which a partition in fact 
was effected by metes and bounds The plaintiff thinking 
the matter to have been finally settled amongst the 
partios, did not appear in the Privy Council appeal, 
which the defendant prosecuted and which was finally 
dismissed leaving the decision of the High Court in 
full effect. The defendant now applied to the Bub- 
Jadge’s Court to hare the skrarnama filed and an 
er an Minda to that affect, On appeal- to High 

art: 

Hold, that, having regard to the conduct of tho 
defendant in prosecuting the Privy Oouncil appeal 
subsequently to the execution of the ekrarnamah, tha 


GO ' defendant had no right to insist upon the terms - af 


the skrarnamah being carried ont, it not being his- 
intention to do so at that time. Ce LOKMWABAIN 
Mauro v. Jao Lat Marto 675 


Evidence, admissibility of—Defamation—Ab’ 
„sence of intention to defame immaterial— Byidexe 
df witnesses as to whom article refers— Opinion, 


based on rmmours—Adminsibility of such opinion 
749 


—_— Oollector’s cartificate, whether evi- 
dence of recognition of antecedent title — Rent, 
collection of, by wife, whether evidence of exclusive 
| possession husband 918 


im ; af—-Evidence of Conun- 

‘sel for client, relevancy of—Oounsel, professional 

obligations of 165 
Entries in 1 Settlements are 
‘more reliable—Land Acquisition Act (I of 1894), 
s. 18—Inoompetency of objector to raise question 
not referred to Civil Court 903 


——— —— Kamago’s roport, whether admissi- 
ble 115 


Perjury—Admissibiiity of depoehidon 
-—Deposttior. of witness, reading of, by witness him- 
- self, whether legal 571 


———~— —— Bale ocertificate—Purchase of holding 
in execution of money-dearee against tenant by 
Jandlord—Sale certificate, whether admissible in 
evidence—Admission—Statement interest 
—Hvidenoe Act (I of 1872), as. 31, sub-ol. (1), 82— 
Decision on quantity of land—Second appeal 283 


Evidence Act (I of 1872)—Admission—Ad 
mission made by porent—Parent not awthortesd to 
make admission—Son not deriving any iaterest from 
patent—Admission, whether con be weed against son 














. 
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Evidence Act - contd. 


—Swit by reversionser—Delay—Surt within time— 

Delay explained. 

The relevancy of an admission must be determined 
by reference to the terms of the Hridence Act. 

Father's admission in a previous suit cannot be 
used bon [a à kabagan ah sult i the Tatter dose 
Wot derive his interest in the sub matter of the 
subeequent suit (in which the ion ang AA 
to be used against him) from the former, nor 
can the father be regarded as having been expressly 
or- ek Alaa by the, son to make the 


Oansidereblo delay in the institution of a rever- 
sioner’s suit for declaration and possession cannot 
prejudice the plaintiffs olaim ifthe suit is within 
time and delay is reasonably explained. P. C. 
Sxawwurrr MaANOKARNI Dasi v. HIirRAPADA Mirtux, 18 
0. W. N. 718 Sil 


—— — — 8, 21, sub«cl, (1) 283 


——~ — 38. 25, 26—Confession made by 
acouesd while tn custody of Jailor, whether admissible 
in evidence. 

The accused, while in jail in the course of a oon- 
vervation carried on between him and some witnesses, 
who had gone there to identify him, made a confes- 
sion tn the presence of the Jailor anda Police Officer 
present there at the time: 

Held, that the confemmion did not fall under sec- 
` tion 25 or section 26 of the Indian Bridenoe Act, 
and, therefore, was admissible in evidence, Pe NADIR 
v. Eurmor, 8 P. B. 1014 Or; 214P.L. R. 1914 15 
Ox. L. J. 480 568 


ee ee — — B. 26 





568 





whia in custody of as to guilt and 
a certain place—-Production 
of property by acowssd Aimoesl/—Statement as to gwlt 
inadmissible— Other statement admissible. 


Where the acoused, while in custody of the Police, 
confessed to have committed theft and also stated 
that the stolen property would be found ina heap of 
rubbish close to his house and after the state- 
ment he took out the prope property om tae heap in the 
presence of two-Polioe 

Held, that the statement as the commission 
of theft was not admissible in evidence, but the state- 
ment that stolen property would be found in the heap 
of rubbish was admissible; 

that though the accused himself took the property 
fram the place where he had concealed it, the pro- 
perty taken and produced by him was discovered in 

œ of the statement which he made tmmadi- 
ately before he took bs property and handed 1 to the 
Polloe. M, MANJUMATHAYA v, EMPEROR, 26 M. L. J. 
352 15 On. L. J. 638 845 


— m ———— Ern 27 845 


ne mmm B. 27— Info mation gwen by ac- 
cused to Police Officer, how far admissible in Guin 
~—Admutsston by accused of his guilt bafore Sub-Inspeo- 
tor — Orimenal Procedure Code (Act V of 1808), s. 
342-—Statement of accused mm answer to questions put 
by Magistrate, admianbility of, in evidence against 
accused—Confession— Magistrate, power af, to put 


e INDIAN OASES. 


— 88. 26, 27—Statement of accused . 
Police—Statement 


e [1914 


Evidence Act— cpid. p š 
questions to aocussd— Questions of inquintorial nature 
not to be put. é 


Where a Polos Snub-Inspector, the in 
offcer in a murder case, was infer alia informed ly 
the accused of the fact that the latter had committed 


Held, that such informationmot being admissible in 
evidence under section 27 of the Bridence Act, the 
Sub- should not have been allowed to state 
in Court that the accused seid that he had committed 
the murder. 

The provisions of section 842, Oriminal Procedure 
Code, apply to all sorts of proceedings in M tea’ 
Courta, whether the case is one triable by a Oourt of 
Session or otherwise. 

Under section 842, Oriminal Procedure Code, a 
Magistrate is Saat atany time and without 
any previous warning to put questions to the acoused 
for the purpose of enabling him to erplain any oir- 


the evidence against and 

under ea eel St oh of the same ak ba papaka 

which the scoused gives to questions so put may be 

used in evidence agamst him. The admissibility of 
the accused’s statement thus made is not necessari 

by those sections of the Bvidence Act whi 
relate to the admission of confessions, as the state- 
ment is not made estra-judicially. 

But under section 842, Criminal Procedure Codo, a 

is not yustifled in putting to tho acoused 

questions of an inquisitorial nature. O. MALIK 

Hoss v, Ewpuron, 1 O L. J. 168; 15 On. L. J. 262 


———-— — 8. 29- Evidence of joint discovery 
made by ar li lhl shethor mf clani = Theft = 
Se tracka compared several days after occur. 


get oy ony ie Eee 
the Police point out this or produce that jointly, it is 
impossible to be sure which of them reall 
e pointing out or the production and whioh 
Wa n Buoch an evidence of joint 
discovery cannot sustain a oonriction. 
Track evidence is hardly of any value when, the 
oomparison has been made eight ar nine days after 





the affairs. P. PATHANA v. Huranon, 9 P. W. R. 
1914 Or; 68 P. L. R. 1914 15 Or. L. 7. 400 587 
s. 32 283 
8. 32, cl. (5) 643 





ss. 32, cl. (5), 33 —Adminal. 
~ bility of document containing statement of deceased 
person as to right of succession— Deposition given 
in previous litigation—How far admissible in əvi- 
dence— Proof af custam 519 


— 8.33 519 
8. 57 (J)—JIndiolal notice 721 


e 88. 57 (7), SO—Statement re. 
corded by Magistrates in Native State, whether ad. 
misnble unless deposed to by him, 


Bection 80 of the Indian Evidence Act refers only 
to those officers, Judges and who come 
under clause 7 of section 87 of the Act, and hence 
the statement of an acoused person recorded, by a 
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Evidence Act—oontd. 


Magistrate in g Native Statercannot be used in evi- 

dence unles the Magistrate has appeared and de- 

posed to the statement having been giren before 

and recorded by him. @. Empmron v DHANEKA 

Amps, 16 Bow. L. B. 261; 15 On L. J. 488 169 
kd 


2 s. 80 169 


— 83. 91, 92—“Any matter re- 
quired by law to be reduced to the form of s -doou- 
meni,” whether covers case of decree — Oral agree- 
ment between dearee-holder and judgment-debtor 
to give tbne~Oral evidence, if admissible ~- Oon- 
tract Act (IX of 1872), s. 68, where apphoable 


8. 92 391 


—— —— — Ba 92— Consideration enisred wm 
sale-dead proved by vendor not to have passed— 


Vondes's right to prove thai consideration was less 
than shown in dead. 


Tf one party to s deed alleges and proves that the 
conalderation, the receipt of which was acknowledged 
in the deed, did not in fact pays, the case falls within 
the first proviso to section 92, Rvidence Act, and the 
other party is at liberty to prove what the real con- 
sideration was. 

B executed 6, sale-deed in favouraof O. The amount 
of consideration for the sale as stated in the deed 
was Ra. 40,000. In a suit for recovery of part of the 
purchase-money B said that sho had reosived only 
Ra. 12,726 and the ress of the consideration was still 
due. O on the other hand contended that the emount 
of consideration specified in the sale-deed was fotil- 
tious and that the real amount agreed to be paid was 
that which B had admitted to have received 

Held, that O was entatled to give oral evidence to 
prove her allegation. A. Onon: Bra v. Basanti 











Brat, 12 A. L. J. 960 661 
oo 8. TIO 801 
————— 8. 114 146 





— 8. L14—Presumption of contmu- 
ance of posscssion— When omndence of acts of owner- 
ship cannot be teasonably eapectsd—Bombay Land 
Revenue Coda (Act F of 1870), s 87—Oollector deal- 
ing with private land—Ultra vires— Eniry in 
Revenus Records does not transfer possesmon— Bombay 
Baysmue syatem—Demal of user of land m a parti- 
cular way RO dental of tile. 


Section 37, Bombay Land Revenue Code, gives the 
Oollector power to dispose of ownerleas land. If tho 
_ Collector should make an order or commit an act of 
dispossession re to private land that order 
would be a mere nullity or that acta mere trespass. 
ae aes ay AM set aside such an 
order or sob before to establish the owner’s 
title aa against Government. There would be no 
occasion for the application of Article 14 of Sche- 
dule I of the Indian Limitation Act. 

Where evidence about acts of ownership does not 
exist and cannot ly be expected, itis usual to 
presume that the owner's possession, once proved, con- 
tinued till it is shown to have been interrupted. 

The mere entry of a piece of land in- possession of 
a person in the Revenue Records as Government 


waste would note transfer possession from him to 
he Government, . , 


r 
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Under the Bombay Revenue oiri it does not 
follow that a man’s title is d because he is 
prevented (at any given time) from using land in a 
partioular way. $S. Smcgstany or Stats v, MUSH- 
taxaing, 7 8. L B. 160 . 813 


8. I2G—Admisndility of evidence 
—Eudence of Counsel for chent, relevancy of— 
Counsel, profesmonal obligations af. . 


Where a Counsel in & case, offered himself as the 
principal witmnees for his chent and his evidence was 
recorded but the Magistrate, while wnting judgment, 
ruled it out as irrelevant: 

Held. that ın determining the relevancy or irrele- 
vanoy of any evidence the Court is precluded from 
oonsid matters beyond the purview of the Indian 
Evidence Act and, therefore, the Court below was 
wrong in ruling out the evidence as inadmismble on the 
ground of the competency of the Counsel to bes wit- 
ness in his case, and consequently there was no real 
trial of the case on the merita. 

Held, further, that this was a fit case for revi- 
on. 

It is an error of judgment on the part of a Counsel 
and against his professional obligation to accept the 
brief of & case in which he has to appear on behalf of 
his client es a witness m the case. A. Hanser v. 
Mes. Riva Forsrwe, 12 A L. J. 285, 15 On. L. J. ve 





ee eee ge 





——— 8. 157—Chowkidar's register con- 
taining entriss as to birth and death— Corroborative 
ecidence— Adnussible, 


Where è chowkidar has deposed sa to the time of 
birth and death of a particular person, his register, 
which contams entries of the birth and death of the 
man, may be produced sa oorroborative evidence 
under section 157 of the:Hvidence Act. As Banpar 
v. ABAST Raw, 12 A L J. 945 $ 540 


Executlon—Applhoation against missing person, 
validity of—Limetation. 


An epplication for execution made against a judg- 
ment-debtar whose whereabouts are not known, is 
not invalid and is sufficient to save limitation A. 
Manowap Hussar v. HNAYAT Hussain, 12 A. L. J. 


880 473 


—— Apphoation askmg for substituted 
service of noce — Step-in-ait of emecution — Limita- 
tion — Inability of representative of judgment-debtor, 
eaten of . 

An application aaking for substituted sarvice of 
notices of execution is a step-m-aid of execution and 
saves limitation. : 

An heir in possession of a deceased judgment- 
debtor's asseta is liahle to the extent of those asseta 
to the oredrtors of the deceased A. Amis BIBI r. 
BANARSI Prasad, 12 A. L. J. 785 200 


——— attachment — Jagr — Land 
granted without power of alienation —Crops on such 
land, whether attachable in execution of decree 


s 805 
———-Decree agninst ngota of doceasod 


father—Death of son — Son's legal representative — 
Property still of deceased father 280 





—_——— 


ga 


_ 18527 ae 


Execution- coneld. 
——Agreement to give time to 
39 


e `œ e 





: Jadgment-debtor 





ee oe Application to set aside 
sale of plots not specified in mortgage-deed 137 


Decree- ep from transferee 
of a decree — Application for execution — Judgment- 
debtor's opposition—No inquiry as to legality of 
transfer—Refusal to recognise trasfkfor, uf valid 56 
. 


properties to be sold and if aale-proceeds be insuffi- 

cient, balance to be realised from other properties 
and -persons of judgment-debtare—Applioation for 
execution after twelve years from 
H barred 35 

——---—_-_—_——Dearee-holder’s application for exeou- 

tion dismissed—Right of such decaree-holder to 
apply to set aside sale 83 


‘Mesoution Court cannot go behtnd dacres 
Adjournment —Discrehon of Court—Interference 

‘im second appeal—Oril Procedure Dode (Act Y of 
1908), O. XPIE, r. 1. 


The Court executing a decree cannot go behind the 
terms of the decree. 

The question of ting or an adjourn- 
inah on the gerald iad tatty sae not ready with 
evidence which he desires to produce, is one essentially 
for the discretion of the Court concerned, a discretion 
to be exercised’ judicially upon a fair consideration of 
the opportanttles the party in question has had of 
getting his evidence ready in time and the ressons 
given by him for having failed to do so. It uw im- 
possible fara Court of second sappeal to interfere 
with the exercise of such discretion. A. PARSOTTAN 
Das v. Kasno BARAN 


~ — Property sold in execution after vest- 
. ing order—Sale, whether valid — Attachment, affect 
of—Notioe 304 














neran aan Manner of execution — Pro- 
bate case-—Costs—Dearee that costs should come 
out of estate 214 


eens Tamanan — vee SEOD-In-aid of exscution— 
Notice to Judgment-debtor — Decree-holder identify- 
ing Judgment-debtor, if step-in-aid of expcntlon— 
AppHoatnon dismissed for defeult Fresh applica- 
tion for execution 








— ——-—Uncertified payment, whe- 
ther oga mvo limitation—-Mere mention of y- 
ment, whether amounts to certificate 215 


— Sale—Sale of several properties at 
one auction—Whether male of some may be set 
aside 


Seemed 





pointe oes Fraud of decree-holder and 
collusion with Oourt officers — Suppression of 
notacos—Judgment-debtar kept out of knowledge 
of-sale—Applicatuhty of section 18—Fraud sabse- 
quent to sale, if necessary to be proved 249 

Foreclosure sult—Manager mado party— 
Decree, whether bmdmg on all members of joint 
fomily—Transfer of Property Act (IV of 1882), s. 
85 -504 


Forfeiture, Se Luise. 


INDIAN OASES. ~ 


of dearee,- 


, [1914 
Forgery—Abettor—Conriction ‘of abeltor for 
using forged document gs genuine, legality of 976 
Fosterage. Se MUHAMMADAN Law. 9 
Fraud—Muiation effect of widows 


- statement made in, as to her absolute title 


perty — Attestation of document, no notice a 
narra 5 a Consent to transfer, no pre 
_sampticn as to, by, mere attestation of deed of 
transfer 45 


Qeneral Clauses Act (X of 1897), 
; 437 


8. 2 
Ghatwall!l tenure In Bankura, aature of 
—Ordsnary rules of inhersiance—Condatron af approv- - 
al by Govermment—Jurisdetion of Cint Cowrt to 
reinstate Ghatwal desrassod by Police 
Althongh the Ghatwali interest in Bankurs. is 
heritable, the ordinary Hindu and the M 
Law rules of inheritance are not applicable to the 
tenure, but it is held upon the condition of the ap- 
of the heir by the Government. 
- The Civil Courts cannot interfere to re-instato a 
Ghatwal who has been disminsed by the Police autho- 
rities, in the land whichehe nasi held as Ghatwal 
C. DIBAKAR Sinan v. BADHAGOBINDO Simes 527 


Gift. Sæ HINDU Law. 

~——Pathans of Julundur District ~ Gitt by sonless 
proprietor to his nieoe—- Tribe once following per- 
sonal law adopting a rule of custom—N ot necessary 
thet it should follow all the rules 358 

Government of Inala Act, 1858, (24 
& 25 Vic. C. 67), 8. 64 273 


—-—-— —-— , 2&3 Geo. V.,c.6 
404 


Government of India Notifications 
Nos. 515 I. B., 516 I. Be of 1?th 
March 1913 958 


Government lanai A to bro- 
kera, legality of—Raght to escrose calling of brokers, 

- whether asngnable—Estoppel-—Employess and con- 

tracting partice—Asngnee or licenses from planif, 

whether com deny plantyf's title. 

Where the Government allows a market to be held 
on rts Jand and takes measures to restrict "the ad- 
mmusalon of brokers, there is nothing ill r oon- 
trary to public policy in the action. The kor who 
recetyes a lense, authorising him to exercise” his 
calling in the market, cannot force himself updh any 
seller or purchaser; he is af liberty jp enter the 
market and exercise his calling if anybody should 
employ him, This is not open to any objection, 

The right to exercise the calling of a ker is not 
o porsona Tight and is asmgnabie m law 

The rule of estoppel, which binds landlords and 
tenanta, mortgagors and mortgagees, ballora and 
baflees, applies to employees and oon ing parties 
generally who cannot accept the benefits of the con- 
tract and yet when called upon to perform their 
dntles under it repodiate it as made without right, 
or as otherwise wanting in force, vided’ the oon- 
tract is not actually in violation of law or wholly void. 
The assignee ar the licensee of any right, aocepted 
‘and acted under, is accordingly estopped to ` deny the 
authority fram which the right proceeds. 

Therefore, where the defendants, aa assignees ar 
licensees from the plaintiff, have egercised a certain ' 
calling and hawe made profita which would otherwise 
have accrund to the plaintiff himself in due ae, 
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Government iand- ocondd ` 
and ye? when oaljed uponto pay the consideration 
otoy nad ees they urge as & defence that the 
plaintiff has acquired no valid title- 

Hold, that the defence is nof available to the de- 
fondante. C. Larsan Jma v. ARJUN Nam, 18 O. 
W.N. 1104, 19 0. L. J. 818 38 


Grant«~deed—Anciest instrument — Ambigutiy— 
Construction of docwmeni—Oonduct of partiss— 
Usage—Intontion—Plam, moaning not orerriden by 
long usago—Debutter property—Alienation—Adverse 
porseesion. 


In the construction of ancient grants and deeds- 


which are ambiguous, evidence is admissible as to the 
manner in“which the thing granted has always been 
and used, for so the parties thereto must 

supposed to have intended. But this principle 


does not apply where there is no ambiguity, for even 


usage does not deviation from terms which are 
plain. That is to say, forths construction af ambiguities 


in ancient instruments, the Court may resort to ocon-.. 


tem ous umge-to ascartain the meaning of the 
but where the deed, according to its true oon- 
struction, says one thing, it cannot be interpreted to 
mean something else merely because the parties 
have gone on fore long time so understanding it. 


given for the sheba of goddess K. The grantee was 
directed to bless the grantor and to enjoy the land 
peacefully, In the second deed another village was 
granted to the same grantee as rent free debutter 
through the grantee far the sheba of the same god- 
dess and the grantes was directed to enjoy the land 
from generation to generation after performance of 
the sheba of the goddess. 

Subsequently the properties were partitioned and 
more than 60 years ago permansnily leased by the 
members af the family of the grantee, and their 
income was used by them for their own purposes after 
applying a of the inoome for the 
performance of the worship of the goddess. - The 

nt leases were never challenged: : 

Held, that the os wero 
dsbutter properties of the goddess but were the per. 
sonal of the members of the grantec’s 
family @ubject to the charge of the worship of the 


dess. 

Held, also, that tho true character of the grants was 
immaterial i uch as the permanent leases, which 
were not impeached for about 60 had become 
indefeasible by lapse of time, and a sult for resump- 
tion of the properties after the cancellation of those 
leases was by limitation, C. HULADA PRA- 
sap Deanorts v, KALIDAS Narr, 20 0. L. J. 812 899 


Grazing right—Non-proprisor or ghair malik 
— Wajib-nl-ars — Shopkespers — Permissive gramang, 
whether confers right. 


A clause in a Wajib-wlarz, the heading of which 
referred only to proprietors and others who were in 
any way connected with the settlement of the land 
revenue, laid down that the cattle of every owner and’ 
non-owner shall graze in the shamiaét banjar without 
charge. Relying on this clause of the Waj:b-wlars 


as woll as .on the fact that in the past they had been’ 
grasing their cattle if the shamulat free of pharge, the. 


shopkeepers of various castes, who ware neither pro- 
r 
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not absolute, 


| | . 


4 
4 . e $ 
Grazing right-—conold. . 


prietors nor tenants in the village, claimed graxing 
Tights in the shawlat land. 

Held, that as they were outside the pele of the 
village community properly po called they were not 
ak abanjar aan at embodied in the 

j rs ore, had no t of xin. 
in the shomilat land. 6 righ pore 

Hold, further, that the mere fact that they had bean 
permitted by the prepriotary body to grase cattle 

the at free of charge did not give them the 
right they claimed. e 

The word “ghair malik” explained. P. MuNsgı 
BAM v. RoLa Raw, 228 P. L. B. 1914, 126 P. W, R. 
1914 980 


Guardian. See Humu Law. 


and ward — AHenation by mother 
as guardian—Oonsideretion applied for benefit of 
minor—Sult brought to set aside alienation more 
than three years after attainment of majority— 
Limitation 110 


Guardians and Wards Act (VII of 
18980) 632 


ss. 7, 9, 19, 52— 
(IX of 1875), s. 8—Madras Letters. 
Patent, 1885, ol. 18—Natural guardian, whether in 
his lyfe-tuna can substituts another for himself as 
geardian— Authority— Revocation — “ Ordinarily re; 
sides”, meaning of —Munor sent to England for educa.. 
tion, whether ordinarily ronding in I it, whe. 
ther lios under Guardians and Wards Aot—Juriadic. 


$ proper—Declara- 
tion rng nalwal guardian's life, whether legal— 

Hinde Law—Father’s right to guardianship, 

As in England so among the Hindus, the father in 
the natural guardian of his children during their 
minorities, bat Shua gaardianahip 1g bi the nature of 
a secred trust, and he cannot, therefore, during his 
life-time substitute another person to be guardian 
in his place. He may, however, in the exercise of his 
discretion as guardian, entrust the custody . and 
educeiion of bis “children to another, but the 
authority he thus confers is essentially revocable 
authority, and ifthe welfare of his children 3 
it, he oan, notwithstanding any oontract to the 
contrary, take such custody and education once, 
more into his own handa. If, however, the authority 
has been acted upon in such a way as, in the 
i rn of ths Oourt, exercising the jurisdiction 
of the Orown over infanta, to create associations or 
give rise to expectations on the part of the {infants 


1053. 


. 


which it would be undesirable in their interesta to- 


disturb or dissppoint, such Oourt will interfere to 
prevent its revocation. y 

Eariy in 1910 on the defendant offering to take 
charge of the two minor sons of the plantiff and 
defray the expense of their maintenance and educe. 
tion in England, the plaintif? by 4 letter, dated the 
Gili Maroh 1910, affected to appoint the defendant 
to 
authorised her to neb as such from that time forward, 


of the persons of the minora and 


Early in 1912 the defendant took the boys to England . 


. 4 i + : 
nee a 
Guardians and Wards Act— contd. 


and thore made arrangements for their education. In 
July 1912 the plaintif cencelled his letter of the 
6th March 1910 demanding that his sons should be 
restored to his custody. The defendant, who had 
returned to India, relused_ to oomply with such 
demand, and the plaintiff, thereupon commenced & 
suit in the District Oourt of Chingleput, asking to 
a have it declared that he was entitled to the guardien- 
and custody of his sons ai for an order on 
the defendant to kara Ah ae Moai to him or 
such other person asto the Court might seem meet. 
Bubsequently the suit a aia kana, amet High 
Gourt under clause 18 of the Letters Patent, 1865, and 
relisfs prayed for were granted to the plaintiff: 

Held, (1) that the plaintiff remained the guardian 
of his children notwithstanding that he had affected 
to substitute the defendent as guardian in his place; 

(2) that the letter of the 6th of March 1010 was 
in the nature of a revocable authority; 

(8) that, as the infants, who had months before the 
Institution of the sult left India, with a view to being 
educated in England, could not be held to be 
ordinarily resident in the District of Ohingleput, the 
Court of that District had no jurisdiction over them, 

(4) that a sult inter partes is nov the form of 

resoribed by the Guardians and Wards 


t 


cae ie ee ok 1G. 

5) that tite the High Qourt in dealing 

: kani paha ander clause 13 of the Letters 

Patent is confined to powers whioh but for the transfer 
t have been exercised by the District Court, 

6) that the relief for a mandatory order kanin. 
the defendant to take possession of the 
the infants in Bngland, bring them to ia and 
hand them over to their father ought not to have been 
granted, insamuch as if the defendant's attempt to 
comply with this order had been resisted by the 
infanta in England, proceedings would have been 
taken against the defendent one writ of habeas 
corpus and that the most a Oourt of competent 
jurisdiction in Indis could do wasto order the defend- 
ant to conour with the plaintif as the infant's 
guardian in taking proceedings in England to regain 
the custody and control of his sons . 

(7) thet the issue as to whether it was or was not 
desirable inthe interests of the infants that they 
soale gito TP all idea of a Western education and 
return to India was a necessary issue in the case; 

(8) thad where an infantis shortly to attain his 
majority, itis not competent toa Oourt to take 
advantage of section 3 of the Indian Majority Act, 
as amended by section 52 of Guardians end Wards 
Aot, and prolong the minor’s minority by declaring 


his under section 7 of the Act; 

(6) that mo order declaring a minor’s guardian 
can, by reason of section 19 of the Guardians and 
Wards Act, be made during the natural guardian's life 
unless in the opinion of the Oourt the natural 
guardian is unfit to be the minor's guardian; 

(10) thet an order declaring a guardian oan only 
be made in the interests of the minor, so where the 
minor is not before the Court and bis” interests are 
not adequately considered, such an order ought not to 
be mads. P. C. Mus. Anna Basarr v. G Nari- 
YAMNLAH, 27 M. L. J. 30; 18 O. W. N. 1089; 1 L. W. 520, 
(1814) M. W. N. 685, 16 M. L. T 165; 20C L J. 258; 
16 Bom. L. E; 625; 12 A L J. 115% 280 
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s 
Guhrdlans and Wards Act—ooncld. 


—~————*— 88.7 (d), 47 £l. (4) 
—Appointmsat of guardian—Condisioh — Becurtty,@ 
extent of —Object of appeal. 

Where a Distriot Judge appoints a guardian of the 
property of an infant on oondition that he fuynighes 
security to a certain extent, the order is made not 
under section 84 of the Guardians and Wards Act but 
under sub-section (1) of section 7; and such order is 
eppealable under clause (4),of section 47 of the Act, 


Às security is required only to guard nst mal. 
practioes, the amount is sufficient if it areca reasgon- 
able protection against them which require time to be 
carried out C. Hunanpea Nata MUEREN v, 
ARDHENDU KUMAR GANGULIY e° 202 


8.9. 290 


88. 9, 39— Muhammad. 
of Cowrt—Hinor girl's sister’s husband, whether fis 
guardian, ; 


— 











the person who a 
minor should 











Tew ae — 3s. 12—Porcer of District 
nudge to di: any party to proceeding to deposit 

wn Court any sum due to minor — Jurisdiction. ` 

In a proceeding under the Guardians and Wards 
Act for the appointment of a i the Distrot 
Judge has no power to direct any perty to the pro- 
ceeding to deposit in Court any sum due from him to 
the minor. A. Monin BIKGH t. ANAR KAUR, 12 A. 
L J. 788 518 


SS -— S. 13, procesdings wader 
— Evidences —Kanungo’s report, whether madmienbdls, 
The report ofa Girdawar Kaxwngo in favour af the 

eppaintment of a certain person as guardian of the 

person snd property of a minor is inadmissible in oyl- 
dence and, therefore, cannot be the basis of a Jourt's 
order of appointment. A. BURHAG Simeno. Baeu- 

MAXDAN Sinau, 12 A. L, J. 385; 89 4.282 ° [IS 


s.19 ° 280 
8. I9 (C) — Property 
minor under superintendenca of ee of Varta 


Appeal by husband for guardianship of person 


Under section 19 (0) of the Guardians and Wards 
Act the Gourt cannot appoint or declare even the 
ete ee h @ guardian of her parson, 

th 




















ua DOE ee eo a Kapa 
BABADIO, In rs, 7 B. L. Be 199 944 
— — s8. 49 59 

—_— 8. 47 cl, (4) 202 
— — 8.52 290 


Habeas, COrpus. See Ghinpuns AXD WARDS 
CT. 


"a 
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Hackney Carrlages’ Act (XIV of 
1879), 85. 6, 7—Inscin Rulo, rule 15— Refusal 
by druvor to ply Rackney carnage for hire — Iaahility 


of driver and ooner for such 


The driver of a hackney carriage who refuses to 
plydt Yor hire is not punishable for infringement of 
rule 15 of the Insein Rules under the Haokney Oar- 
riegos Aci, becanss he oannot properly be said to 
“keep” the carriage which he happens to be driving. 
And the “owner” or keeptr of a carriage isnot punish- 
able for the refusal of his servant, 4. 6, the driver. 
It must be shown that the hirer applied to the “owner”, 
or “keeper” and was refused by him. L. Ba ENPEROR 
v. KAMALI Kaan, 15 On L. J. 553 960 
e 
8.7 
Haklat. See Pas-mrrion. 
Haq lambardarl. 

Oop, 1908, = 85. 
Hearsay evidence, admissibility and suffiai- 

ency of 


High Court, interference By, for prevention of 
injustice 313 


960 
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Hindu Law —-Adoptlon-—Hisdu widow, gene 


ral authority given by mapindas to adopt, validity of — 
Nearest wapinda refussng— Consent of remote rovar- 
moners sufficient. 


An adophon made by a Hindu widow in pursuance 
of an authority given to her by her husband's ecpindas 
in the general terms, ‘to adopt any boy at any time 
she liked’, is not “mvald if the adoption is made 
immediately and when all the sapindas are alive. 


Where the nearest sapinda unreasonably refuses to 
give permission to adopt, the suthority given by the 
remote pndas is sufficient. MM. NAGARAMPALLI 
KANAAN v. NAGARAMPALLI BAtoHAMMA, 1 L. W 511 
(1914) H. W. N. 620 257 


Adoption by widow—Death of 
adopted son—BSecond adoption, validety of—Conde- 
tions — Vouteng and divestyng of estate—Joint Jamuy 





—Oo-pardsnary body — Zemindari —Impartible eatate - 
Adoption—deed, 


—Tims limit for adoption — OORIÉT WO- 

Roti of: 

In a deed conferring authority to adopt, 
the sato isto try and ascertain the intention of 


the donor of th® power from the tarms in which the 
authority is given, viewed in the light of such ex- 
trinsic evidence as would be admissible if ee ag 
hon for consideration were the construction of a 
WiL 


- In 1868, one A, a semindar, gave authority to his 
wife, K, to adopt a son to him. In 1870 K adopted B 
who died in 1906 leaving his widow R, On B's death 
the son of A's undivided younger brother suoceeded 
to the semindari. He also having died fifteen days 
after his accession was succeeded by 
(defendants Nos. 1 and 2% In 1907 X adopted 
another son, the plaintiff, who sued to recover the 
ssmindari fram the defendants Nos. 1 and 2: 


Heid, that the widow had power to make a second 
adoption, bus is could not be exercised in this case 
by reason of the faod that Ba widow, was alive 
when. the adoption in question was made by A's 


widow. m 
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Per Arnold White, 0. J.—The doctrine of 
and divesting of an estate by an adoption applies both 
to seperate and joint property. 

Per Seshagiri Atyor, J.—An authority to adopt 
given by a Hindu husband to his wife should be re- 
garded as-being general in its nature, unless condi- 
tions have been imposed upon ib by him. š 

Obtisr dicta.— (19 An heir to 6 semindari in the 
Madras Presidency is to be found by regarding the 
estate as oo-percenary family 

(2) the last male-holder’s theory is inapplicable 
to s jomb Hindu family; 

(3) where property passes by inheritance and 
vests ina full owner, a wubsoquont adoption would 
not divest his 

(4) the estate takon by survivorship by a 
member of the joint Hindu family is a conditional 
estate subject to defeasance on'the coming into ex- 
istence by adoption or otherwise ofa now member 
into the co-parcenary. The rule of law thet in 
order that an estate once vested may be divested the 
adoption should be made to the last male-holder, is 
not applicable to oo-parcenary properties, 

(5) an impartible semindan is joint family pro- 
perty subject to an exception; 

(6) there is no limit of time within which a 
widow should make an adoption; 

(T) where the exercise us powerto make n 
sooond adoption will not resultin creating a new 
line of succession but will only transfer the estate 
from one intermediate owner to another with the 

of the latter even to be divested, the Court 
might well lay down that the limits of the power to 
adopt have been reached; 

(8) where a parson ia EN is com- 

etent to adopt a boyin whom the proprietary 
Fight will vest that must be taken to be the limit 
of the exercise of the power by the widow to make 
successive adopiions, W. Manawi MOHANA ÀNANGA 
Bummxa Dao KESARI v. PURUSHOTHAWA ANANGA 
Brama Dao, 27 M. L. J, 806 99v 
—Allenatlon— Widow—Legal necessity 

—Pilgrimaga to Gaya— Feast to Brahmine—Reason- 

able empendature. 

The expenses incurred by a widow for a pilgrimage 
to Gays, and for the performance of eradh of her hus- 
band, are for whioh she oan’ 
alistate har bun ane s a a 

The feast to the Brahmjns the performance’ 
of the sradh ceremony ab -Gaya is also an ossential’ 
incident which justifies reasonable expenditura Ca 
Dano NATE Guosn v. Heisnicmse Pat, 18 0. W.N. 
1808; 20 0. L. J. 285 670 
Widow in possession of hus- 

band's sstate— Alienation of portion of estats with 

consent of nearest reversionsr— Right of remoter rover- 
sioners to contest alienation, 

In all cases and under all circumstances the oon- 
sent of the next reversioner of a Hindu widow in 
possession of her husband’s estate to an alienstion 
ofa portion of that estate does not validate the 
alienation and deber the more remote revarsionora 
from contesting it. 

The principles underlying such oases discussed and 
Dayı Das v. Basa Kuan, 200 P. L. 
B. 1914 417 
Allenation by father no dimi. 
mishod by birth of subsequently born son——Such son's 
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share in romasning famsly property- Civil Procedure 
Code (Act XIF of 1882), s. 244—‘Detsrmined’, mean- 


jak AE by a father is not diminished 
by the birth of a son mb to the alienation. 

The son born to the alionor after the ‘alienation 

e but before partition succeeds by birth to e share in 

the joint family property, and the"shares of the other 
members of his branch are reduced proportionately to 
make up his share. 

Where a joint Hindu family consists of a father 
and a son, and the father alisenates the family pro- 
perty, and another son is born subsequently to the 

. alienation, the alienation will be upheld to the extent 
of the father’s share (+, ¢, 4) before the birth of the 
second son, and the second son will be allowed an 
share with his elder brother in the remaining 
of the family property. 

word ‘detarmined’ in section 244 of the Code 
. of Otvil Procedure, 1882, shows that the questions 
referred to are to be finally disposed of, and the effect 
of the section is to give the Court executing the decree 
ga to; dieposa Sony such questions by 
granting appropriate i M. Garms Row v. 

Touresa RAM Row, 26 M. L. J. 480 


—— —— Allénation by guardlan— 
Necessity — Burden of proof- Recital in deed — Evi- 
dence. 

In the case of an alienation by a guardian of his 
deed of allenation 


ward’s a recital in the 

that the rty is ahenated for a necessity bindi 
on the or, is some evidence that the fact i 
was: to the mmds of the parties to the trans- 


action, but such recitals are not sufficient to prove the 
necessity in question. 

The question whether the onus has been shifted in 
any particular case is a question af fact. 

Where an alienation by a guardian is questioned by 
a minor after attaining majority, the onus of prov- 
ing that the transaction was for necessity is not 
always and i very heavy on the. defence 
and ff it is established that the consideration for the 
aHonation impugned went in discharge of previous 
debta and there is evidence that some of such debts 
wore contracted to save the minor's estate, the bur- 
den of proof, though in the first instance it lay upon 
fhe defence, is shifted on to the minor and it is he 
who must show. that the alienation attacked by him 


was not for 6 p binding upon him M., Krisuna 
Rao v, Arrasamt PADAYASEHI, (1914) M. W. N. 400; 27 
WL L. J. 188 , 426 





—— Allenation by widOoWw—BRemots 
reversionor, whether entitled to sue for declaration— 
Collusion of tmmediate reversioner— Will, oonstruc- 

` tion of—Absolute estates or limited estate—Test— 

Vested or ont wnterest—Tranafer of Property 

. Act (IF of 1882), ss. 21, 26. 

A remote reversioner can sue for a declaration when 
the presumptive reversioner is either oolluding with 
the alisnee or is not interested in seeking to set aside 
the unlawful dealings of the widow in possession. 

Where the words of a disposition are clear and 
unambiguous, the sex of the donee will not be a dis 

ion for acquiring an unqualified estate. But 
where the words are congistent with the creation of 
ap interest'which the law ordinarily gives to females, 


e. [1914 
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°. 
then the rule of law is that tho testator “ntendod to® 
conform to the principles of law by which the parties 
in the absence of a entary disposition are 
governed, 

Where the material portions of a Will ran fn “the 
following termæ— i 

“All my properties should, after my death, be in 
the possession of my wife herself, and she herself 
should be heir to 6 ing “and Muthu Aranachells 
Ohetty and my wife should Hve together amicably as 
af one family.” 

“Tf the two could not agree, my wife: should pay 
Ra. 4,000 and separate him and then my wife should 
enjoy all the remaning properties with -absolute 

a 


“If both of them should live amicably, Muthu 
Arunachells Ohetty himself should enjoy the proper- 
ties which remain after the death ofthe said Bonga- 
lani Ammal: ” 

Held, (1) that the mere use of the words “should 
be heir”, “remaining” and “which remain” in a testa- 
mentary disposition Gould not be sald to enlarge the 
interest which the wife took otherwise under the 
Hindu Law, and that the words had reference only to 
the ordinary disposition which a Hindu female as a 
limited owner could makes 
- (2) that the last clause of the Will created in favour 
of Muthu Arunachella Ohetty a oontingent interest, 
which on his living amicably with the testator’s wife 
became s vested interest under sections 21 and 26 of 
the Tranafer of Property Act; 

(8) that such interest passed omhis death to his 
heirs and the wife of the testator had no power af 

ition over it. W. RAYNA OHETTIAR v, NARA- 
YANASWA OHETTUR, 28 M. L. J. 616 796 


—— Ancestral property— Property 
inherited by troo brothers from their maternal grand- 
Sather—Jomt tenancy ond not tenancy-m-common, 

_ ‘Ancestral’ property in Hindu Law is to be limited 

to property which has come from certain male Hneel 
ancestors as enumerated in the textbooks. 

Where two brothers inherit œ certain property 
from their maternal grandfather, they hold it aa joint 
tenants with right of survivorship and not as tenants 
in-common. P. Karaw Onawp v. Jal BAM aed P. 
L. R. 1014 124 P. W. R. 1914 928 
Benares School of Mitakshafa—Par- 

tition betusen sistera—Eaghi of survevorshép inter se 

destroyed—_Leaimg teversion wnajfected—lIsse of 

Jact—No Judge bound to domda by analogy. 

According to the Benares School af the Mitakehara, 
two or moresisteramay alienate by agreement amongst 
themselves any part of their whale interest in the 
joint estate inherited from thein father, and after 
such alienation no right of ip can be erer- 
cised by any sister or sisters in respect of the alfen- 
ated property. 

Hence, several sisters, who hava fointly inherited 
the estate of their father, can, by express agreement 
among themselves, effect such a partition of their 
interest as to destroy their t of survivorship 
water s, while leaving the re on still onaffected. 

_ No Judge is bound to deude an issue of fact by 
anslogy,1 ¢., to follow the opinion of another Judge, 
upon- somewhat mmilar pleadings and evidence, in 
some other & N, Bary Bar v. Tanu Bas, 10 
N. L. R. 51 . ` 
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— —_, CoMpromise — Conside:ation — 
© Parties in doubt about then rights—Minor zon bound 
oy compromise of father. è 


The minor sons of a Hindu father are bound bya 
bonasfids compromise of a doubtful claim entered into 
by their father as manager of the joint family. 

Where a Hindu lady leys claims to maintenance 
from her husband's family, and her brother (main- 
taining the lady) agrees to forego her right in consi- 
deration of her husband's relations giving up their 
tights to a share ine village for themselves there ua 
good oonsideration for supporting the compromise 
even if the lady herself was not a party to the oom- 
promise. ° 

Where the rights asserted on one side and denied 
on the other were falrly considered, and a compro- 
mise was entered into, that oompromise should not 
be disturbed even, if one of the parties was under 9 
misapprehension as to his righta. Mi., VANKATAGIRI 
NAYANI VABU v. SUBBABRAYALU NAYANI 


Family | sotilemoni— Alima- 





tion by limited owner. 

A, a Hindu widow under the power to adopt given 
to her by her husband, adopted B who died in A’s 
Infe-time leaving a widow, O, and a daughter, D. On 
As death one of her daughters sued O for the share 
of her property on the allegation that Ba adoption 
was invalid, and 6 compromise was entered into with 
O. D subaeguentiy challenged the compromise on 
the ground that 0 had no power to compromise and 
thereby alienate the property in which she had only 
a life-estate: 

Hold, that the compromise was inno sense of the 
word an sensation by a limited owner of the family 
property, but a family settlament in which each party 
took æ share of the family property by virtue of the 
independent title which was, to that extent, and by 
way of compromise, admitted by the other parties. 
P. C, HIRAN BIBI v. SOHAN BEL 18 O. W N 929, 
27 K. L. J. 140, 1 L. W 648 309 


——-— — Dilvorce—Khatiks — Low class Sud- 
Tes : ` 847 


—---— Family custom, special, as 
shon PY entries wm Wajib-ul-ara — Hindu widow, 
abso power of, as to alisnation of her husband's 

‘om ovsrrulsag ordinary law — Wajib- 
ul-ars, inierpretation of-—Signature and verification, 
affect of—Emdence, sufficiency of — Interpretahon 
of one Wajib-ul-ars in light of another. 


A Wajib-wlars ran asfollowa “A sonless widow 
succeeds to her husband's estate, She also hes 
power of making alienations Atter her death her 
share devolves upon her husband’s heirs” 

Held, that it gave to a widow without sons a 
life-estate and further « power of alienation 
during her lrfe-time and provided that after her 
death, whatever she might not have alienated 
would go to her husbend’s heirs. 

Where the entries recording a special family 
custom ın a Wajib-ul-ars were signed and verified 
by an ancestor of the parties. 

Held, that the entries afforded evidence of the 
existenos of the custom. 

There is nothing to prevent a customeoverruling 
the ordinary provimons of the daw. 

r 
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The entries in one Wapb-ul-ars are in them- 
selves sufficent, if not rebutted, to prove the 
existence of a oustom giving an absolute power 
to a Hmdu widow to alienate her husband’s property 
when there is mternal evidence to show thet the entries 
were d as the aseertained fact of e well- 
established custom, and not as the views of certain 
individuals, and the custom is not grossly repugnant » 
to the ordinary roles of Hindu Lew and is found to 
be anment, continuous, definite, anambiguous, and not 
unreasonable 

The interpretation of one Wajtb-ulors does not 
govern the interpretation of a different Wayib-wlhars. 
O., Musommat Porm v. Onar Bax, 10. L. J. "640 


———— Father of Hindu famliy— 
Referenca to at bitrahon, binding on other mambort in 
absence of fraud or collusion——The words ‘debis, who- 
ther dus in mrtues of mortgage bonds or other desds*or 
not’ cover lease consideration of which ts old dabis. 

A reference to arbitration with regard to debta, 
whether due in virtus of mortgage bonds or other 
deeds or not, is wide enough to oover a lease or 

mortgage, the consideration of which is 
old debts. 

A reference to arbitretion implies a dispute. 

In the absence of fraud or collusion, a reference 
to arbitration by e Hindu father, is binding on the 
other members of the family. N. RAMDAYAL v. 
Mormax, 10 N. L B. 74 863 


——--—— Father's right to guardianship 280 


—- —— Foreclosure sult — Manager 
made party — Decies, whether beadeng on all members 
of joint family—Tramafer of Property Act (IV of 
1882), s. 85. 

. There are occasions, including foreclosure actions, 
when the managers of a joint Hindu family so effec- 
tively represent all other members of the family that 
the family as @ whole is bound. 

Partly by purchase and partly by obtaining a 
usufructuary mortgage, two members ofa joint Hindu 
family soquired interest in certain properties which 
were already mortgaged toa t person. They 
aoquired these interests in their own name, but in fact 
on behalf of the joint family, though the mortgagee 
had no notice of this fact As persons interested in 
the mortgaged properties they were made by the 
mortgagee parties to the foreclosure actions and the 
foreclosure decrees were pronounced against them. 
They did not avail themselves of their rights to, re- 
deem so that the order absolute was pronounced 
against them. They were and acted thronghout as 
managers of the joint family ee the 
other members of the jomt family sued for redemp- 
tion claiming that as such mambara they ware in- 
terested in the mortgaged properties and that as they 
were not made parties to the foreclosure suita, the 
decrees in those suita did not bind them: y 

Held, that no question arose under section 85 df 
the Transfer of Property Act and that the sana | 
decrees were binding upon them P. C. Sumo SHAN 
KAR Rax r. Jappo Kunwar, 180. W. N. 968; 16M. , 
L. T. 175, (1014) M. W. N. 693; 1 L. W. 645; 200 L. 
J. 282; 36 A. 388; 12 A. L J 1173 504 


——— Qrant by semindar tn favour of wife 
and minor son—Construchon of grant—Lease by arife 
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for fifteen years—Death of wife—Grantor suing to ast 
. aside leass—Validity of lease—Leass not void bus 

only voidable—Iease of melvarmm right only— 

Reduction into possession unnecessary to clam rent. 


A executed e settlement deed in favour of his wife 
B and his minor son O inthe following terma: “I 
have given to the mid Madurambal Rajayee this day 
“for herself and the other person aferessid (that is, the 
minor son) and left in her enjoyment the buildings, 
gardens and other immoveable propertionn . . . . 
I have given to the said Madurambel Rajayee for the 
said two persons for the maintenance, clothing, and 
other 6 of the sad Madurambal Rajayee and . 
Rejgo "” There was no provision in the doou- 
ment to show that B was to bea mere agent bub it 
was provided that after B, O shall enjoy all the mid 
villages. B before her death executed a lease for fifteen 
years in favour of D. A sued after B's death to avoid 
thoelease and D sued for an injunction. A's suit was 
dismissed for default and D's waa withdrawn. D sued 
the tenanta for rent 

Held, (1) that the grant was to both Band O and 
that B waa to hold on on behalf of her- 
self and har son C, and that both the mother and the 
son were created tenanta-in-common during the lfe- 
time of the mother, after which the gon was to hold 
the whole; . 

(2) that the son did obtain an estate in the property 
under the grant; 


gran personally; - 

(4) that B became the guardian of O under the 
settloment-deed with respect to the’ properties com- 
prised in it and as such guardian hed every mght to 
deal with her son’s estate; 

(5) that a lease executed bya beyond his 
powers is not void altogether agamat the minor but is 
only voldabls by him; 

(6) that A, aa the natural guardien, conld not set 
aside the lease by mere repudiation at his own 
pleasure and could do so only by obtaining a decree 
of Court, Wi. MUTHUKUMARA Onwrry © ANTHONY 
Uparan, 15 M. L. T 861 120 


Ido! capable of being endowed with 
perty—Juridioal person—Femily idol and idol 
Pistali in temple for publio worship, gifts in 
favour of, distmotion between — Perpetulty, rule 
forbid creation of, not applicable to cases of 
valid cation for religious purposes—Oonsecra- 
tioa of idol, effece of-—Gift in favour of consecrated 
idol with charge on gifted property for mainten- 
ance of certain persons, validity of—Property to be 
vested ın idol or detty—Trustee’s bene icial interest 
in property of trust ~ Omission to frame specific 
"lawun when issues already framed sufficiently wide, 
effect of -Succession, rule of, cannot be c 
py colourable or fictitious endowment 2 
—- —— Joint undivided Hindu 
Family—Monesy deres against co-parcener — AL 
‘tachment of his share in joint property in his life- 
i bime—Sale after his death — His interest passes to 
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< Koprana KANDIYIL © ANTHALATHIL 
©- ———— Minor SONB—Purohasa af immore- 
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transfers his interest tð the purchases in aucti8n and 
precludes the title by survivorahip from dhiaing. Mag 
Trapt RaMaMURTHI t. Moora Kawan, 16M. L, T. 
128, (1914) M. W. N. 738 |, 667 


— — Minor—Guardan — Bala — Noqayty, 
absence of—Improvements effected by purchaser bons 
_fide—Raght to clam thar value—Tronafer af Property 
Act (IV af 1883), s. 51--“Good fasih” explasned. 
Though the negligence of tho buyer in making 
due and sufficient inquiries affects his title to 
tmmoveable property purchased from the guardian 
of a Hindu minor, it does not follow that the 
purchdser did not believe in good faith thathe was 
the full owner when he effected the impfovements 
on the purchased. i 
‘Good faith, required by section 51 ofthe Trens- 
fer of Property Act to entitle œ person to compensa- 
tion for the value of improveme does not mean 
more than an honest belief in the dity of his title. 
Even negligent beHef will amount to honest belet for 
the purpose of that section. M. NARAYANA Aryan 
v. BANYABANARBAYANAGAIYAR, 1 L. W. 800 940 


———— - Guardsan de facto—Power to . 
alvenaie tasnor’s sstate— Necassity— Bengt. 
The de facto guardian of a minor cannot alienate the 
minor's property except for the benefit of the minor 
or for meeting some urgent family necessity. a 








able property by mother sith sons’ 
valid—Contract dct (IX of 1872), 6 11. 


Where a Hindu mother purchased certain 
immorveable pro in her name with funds belong- 
ing to her major and two minor sony ` 

Held, that tho sale was not vaid as being in favour 
of minors. W. ANDALAMNMAL v. NABABIMHARAGHAVA- 
CHABIAR, 1 L. W. 879 927 


_ Monsy spent for dafending hoad of 

somt famiy—lLegal necesmty—Sals bimdeng on mem- 
bera—Princyples as to mortgages, whether apply to 
sales. : 


` A sale for tho necessary expense of defending the 
head of a joint Hindu family in a criminal pyosecn- 
taon is for ve aroaueted and is binding on the mem- 
bers of that ily. 

The principles enunciated in Hanoomanprasawd 
Panday v. Mussumat Baboosse Muaray Koosweres, 6 M. 
L A. 808 at p. 424,18 W R 81 note; 19 Eng Bep. 147; 
Bevestre 258 N;2 Buth. P. O. J. 20; 1 Bar. P. O. J. 
552, as to mortgages apply with nẹčessary changes to 
nalen as woll. Mi. RAMALINGAM PILLAI ©. MUTHAY- 
Tax, 26 M. L. J. 528; 16 M. L T. 76, 1L. NO aes 


——_—— Mortgage of Joint pro~« 
perty by father—Decree obtained agains 
father alone—No family nscosnty—Pather dying sub- 

to dsores— Liability of sona—Property not 
lable even to the astent of father's share, 
A Hindu father, who was the manager of a joint 

Hindu family consisting of himself and his sons, 


» af 





yi pur chaser. 
If a member of a joint undivided Hindu family dies 
_” after his share in the family property is attached in 
Mating, “7 execution of a money decree against him, the sale of 
his share after his death im virtue of that attachment 
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Qot even the father’s share, could be sold in execution 
of the decree. A, ALI AHMAD p. Bonan Lan, ah 
J. 618 ž 





> Partition—Joiaz family property m- 
Wu occupancy holding—Agra Tenanoy Act (II of 
1901), s 32 


TA suit for partition of joint family property can be 
þronght even if the propesty includes an ocoupancy 

olding. A Oourt need not snb-divide tho holding 
in contravention of the provisions of the Tenancy Act, 
but it can elther give the oocupancy holding to one 
party talking from that party an oquivalent in 
value, or cAn leave the oconpancy holding undivided 
merely making a declaration that the parties are 
entitled jointly to the holding. A. DWARKIA v. 
Bawrat, 12 AL J. 0906 


PartnershI!p—Deazh of partner— 
Succession by son—Debte—Presumpiion, — 


When a Hindu son, already liable for his father’s 
debta under the Hindu Law, su as a partner in 
a parmership business in place of his father, @ pre- 
sumption arises'that he intended to makè himself 
Hable for the previous debta of the firm. Me BUBBA- 
MANIA Onmrry v. SOMASUNDARAM Onmtry 86 


——-—Presum ptlon—VJosniness of family 
—General rule, where cannot be relied upon. 


The presumption of jointness of a Hindu family 
cannot bs safely relied upon ing osse in which the 
ated property Was tn tha ee ee 
under, whom the defendant clatmed wes 
ostensibly that person's own property at the time 
of his death C. PROTAP OHANDRA OHAKRAVARTY V. 
Sanat Kawon Dupra 90 


—Re-marriage of widow— 
Loss of right of inheritance—Bharbhunja oaste. 


Ib is not a universal principle of law that by re- 
marriage a Hindu female forfeita her right to the 
property of her first husband. This would depend on 
whather, by.the custom of the caste to which the 
woman belongs, re-marriage of a widow is permitted 
independently of the provisions of Adt V of 1858. ' 

In matter of re- i of females, Bhar- 
bhunjas not of higher social status than Kurmis. 
A. Bo La v. Musammat DURGA 691 


——— —Rêstitullon of .conjugal 

_ Pights—Suit by minor wifs—Her il-Asalth or 
inability to afford husband all his marital righty no 
ground for his refusal to givs hsr protection—Ryfusal 
by parents of wife to gros custody no ground for awb- 
soquent refusal by husband to restiiuts conjugal reba- 
tions 











In a suit for restitution of conjugal rights brought 
by the wife, the plaintiff's ill-health isno ground for the 
refusal of the husband to give her his protection and 

` afford her the shelter of his house, and the defend- 
ant is bound to do so notwithstanding that the wife 
may not be able to afford him all the rights of a hus- 
band. 

The fact that the parents of the girl at ons time 
refased to give him the custody of the child is no 
raason why ho should subsequently refuse to perform 
his duty. M. KUPBAMAT v. KURPANAGHARI, 26 M, 
L. J. 889 . 380 

r 
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Sra reversions, whether oan challenge 
sale. 3 


Where « sale-deed is executed bya Hindu widow 
in favour of three out of four next reversioners with 


the of the fourth, a remoter reversioner 
cannot question the sale. A. SuRizeaLa BINGH v 
Brrrav 482 


. 

— Shebalt—0ferings to temple—Shars 
of income from offerings sold sA execution of decrse— 
Auction-purchassr, whether becomes shebalt—BSho- 
baitship, tchether. dspenis upon receipt of share of 
tncome from oja inge—Adveres posssssion—lLsmita- 
tion Act (IX of 1908), Sch. I, Art. 124—O:nl Pro- 
cedure Code (Act XIV of 1882), ss. 18, 244—Suit to 
ot aside decree and sale obtamed by fraud—Res 
judicata, ” 

The right to the office of a shebast dosa not arj 
from, or depend upon the receipt ofa share ot lho 
surplus dally income fro.n Shs offerings to a temple, 
although the right to receive daily a share of the net 
po rma tho ofertage to s temple is attached to 
an pendent on the possession of the right to the 
shebaitehip. E - 

A shoba ofa temple was entitled to receire a 
8} annas share of the dally surplus income from the 
offerings to the temple. On his death his widow 
waoceeded to his shebastshsp and accordingly became 
entatled to receive the same share of the daily surplus 
income. 3 
` In 1880 a man of Baldar caste who, by reason of his 
inferior oaste, was incapable of aoquiring or holding 
the office of a thebast obtained-a money decree againgt 
the widow and in exsoution thereof purchased the 
84 annas share in-1991. 


In 1896 the widow brought a sult to have the male 
set aside on the ground that the decree and the 
order for sale had been fraudulently obtained by the 
auction-purchaser, but the-suit was dismissed on the 
ground that her remedy was by an application under 
nêction 244, Civil Procedure Code, 1882 Upon her 
death in 1900 the next reversionary heir under the 
Hindu Law in 1910 susd, inter alia, fora declara- 
tion that he was entitled to receive the 3} annas 
share of the net income from the offerings to the 
komple: j 

Hald, that Article 124 af the second Schedule of 
the Limitation Act did not apply to the case, inasmuch 
as by adversely taking and appropriating to his own 
use & share of the surplus daily income from the 
offerings to the temple, the auction-purohaser did not 
acquire any right or title toa share of thatinoome; that 
on each occasian upon which he received and wrong- 
fully appropriated to his own use a share of the in-. 
come, to ‘which the shebast was entitled, he committed 
a fresh actionable wrong in respect of whioh a suit 
could be brought against him by the sheba:t, but it 
did not constitute him the sheba for the time being or 
affect in any way the title to the office. 


Hold, also, that the widow's suit of 1895 was 
wrongly dismissed, inasmuch as section 244, Civil 
Procedure Oode, 1882, did not apply toa sultto set 
aside a decrees and the arder for sale on the ground 
thet the auction-purohaser had obtained them by 
frend, 





aa 
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Hindu Law contd. 


Heid, further, that the dismissal of the widow's 
suit of 1895 did not ber the reversioner's sut by 
operation of the rule of res judicata, Pa Ca BULUTI 
THAKUR v. JHABULA Das, 18 O. W. N. 1020, 37 M. L. 
J. 100 1 L. W. 540; 16 K. L. T. 210, (1914) M. W. N. 
636,12 A. L. J. 1176 NG 501 


Spiritual office — Monopoly to 

© «© offlerais as Paroh —Public Poligy —Heroditary right 

n spritual affios— Mortgage or lease of office of 

_. Purohti—Purohit ofandafiasie class of people — Right 
to engage different Purolat. 


Per Sadasiva Iyer, —A monopoly to officiate as 


Purohit should not be recognised by Oourtz and ft is 


against public policy to allow such a claim, 
x The right to exolude other people from following a 
legitimate calling cannot be countenanced by Courts 

It is contrary to the Hindu Lew to reoognixe any 
hereditary right in spmitual office, the right to hold 
muth an office depending upon requimte qualifications. 

But that rule does not apply to offlces attached to 
temples, mosquea, eto. 

The office of Purohit should not be recognized as an 
affice entitling any body to claim an exclusive pr- 
yilege or monopoly, and a sale or lease of such office 
should not be 

Per Seshagirs Atyar, J—A person who has been 
engaging the services of œa particular Purohit for s 
number of years, cannot be restrained from availing 
himself af the services of others. 

Where the anly evidence of an agreement to pay s 
share of the foes collected was an agreement for two 
years only, an o ion to pay such share for all years 
to come oould not 

Per Ouriam.—A right to officiate as a Purohit to an 
indefinite class oannot be recognized by Oourts, nor 
is wach right one that oan be mortgaged ar leased. 
Mi. BARIPAKA ORINA MAHADEVA VALULU v. MUTHURA 


BURYAPRAKASAN, 1 L. W. 380; 26 M. L. J. 48% COX 
M. W. N. 879 2 


—— —— Succession — Jata — Beolusion of 
daughter—Oustom -Onue—Bengal, N.-W. P. and 
Assam Cimi Cow ts det (XI af 1887), s. 87 (1). 


Whatever be the origin of Jats, they are and always 
have been held to be Hindus for all practical purposes 
and specially for the purposes of section 87 (1) of the 
Olvil Uourts Act (XII of 1887) in force in the United 
Provmoes. Hindu Law has always been eppled to 
them, except where any special customs have been 
alleged and eatablahed. If a Jat alleges a custom 

ir his law of mheritance which does not ac- 
cord with the rule of Hindn Law, the onus is upon 
him and he must satisfy the Court by clear and 
cogent evidence that the custom exista. 

In the United Provinces of Agra and Oudh no 
` custom of total or partial exnlusion of daughters 
exista among Jats in general. 


The ongin of Jats traced. A. 


Lusammai Buaa- 
WANI v. KHUSHI Raw 








—— Property acqusred sith 
cornmings of both husband and unfe—Share of wife 
dsecends to her hira. 


The property acquired by a woman for herself by 
her own exertions d coyerture is her own pro- 


which she is entitled to hold independently of 
husband and ib deyolres an her heira, 
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Therefore, the prêperty soqui®d grih. profits 
earned by both husband and wife ia their joint pro 
perty and on the death of the wife her heirs are en- 

titled to her share. M. Morav RaMAKRISHNA 

Naroxan v. MARBIMUTEU Gounpan, 26 M L. J. §p2 





— Sur hip debt—Decrse against 
father—Partition between father and son-—Exeou- 
tion against property in hands of son— Liabihity of 
son to pay it id 474 

——_ — Survivoréhip—Atachment before 
judgmoni—Procludas title by survivorshep on death 
of judgment-debtor oocurring after attachment-decres. 
An attachment followed by s decree precludes the 

scorual of the title by survivorahip in the event 

of the death of the judgmont-debtor after 
attachment and decree but before the order for 

male, Mi. MUTHUSAMI Onerri v. OHUNAMMAL, 26 M. 

L. J. 517 320 


— Widow—éift by widow with consent 
of neat reversioner, validity of. 3 
A gift made by a Hmdu widow, although with the 

consent of the next reversioner, is invalid As 

Umeso KUNWARI v. BEMO Mancat Since 435 


— — — man — Husband's debt — Alienation 
of husband's estates to pay off interest - Income not 
sufficient — Valadaty. ; 

An alfenation by a Hindu widow of her husband's 
estate to pay off interest on her husband’s debt is 
binding on the reversioners when she could not pay 
it from the current income. M. HAKHIBADDI 


APPALASWAMY v. BAKHIBMDDY Vuwxarma, (1014) M. 
W. N. 488 2 








Succeeding to business of 
her husband—Alrenatrons—Necessity—Minor widow 
—Reversioner inducmg creditor to deal amih her— 
Betoppel. 


A widow is entitled.in proper cases to carry on the 
business of har husband which has descended to her, 
and alienations made by her in regard thereto rest 
on the same footing as other alienations made bya 
Hindu widow, that is to my, they must “be shown to 
be made for a necessary p 5 

A Hindu widow succeed: to the business of her 
husband and a reversioner with full kno ge of 
her minority took a power of attorney her 
and Induced a creditor to make advagoes to and deal 
with her in respect of the business: 

Held, that he was estopped from disputing her 
minority in a smt brought by the oreditor to recover 
the money leni to the business. Mi. Boura DULA 
Exrorz Oo. Lo. v. VISWANATHA Lr 398 


See ern aa s Whether forfetts rights os 
shebatt, if unchaste 266 
—-—— Widaw’s estate — Widow ia 
possession as —Alienchon by widow—Surt 
by reversionsr——Burden of proof that sadow had only 
lomited mtoresi. e 
Where a reversioner claims to recover possession 
of properties of which a widow was in possession 
out any title for more than the statutory 
period, the burden is on the reversioner to show thab 
the widow had only a limited i in such pro- 
pertics. Mi. VuNGIDUAAwur v. NABAYANA- 
BAWMY AIYAR . 
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gp AW If 0 —Maritttonance— Adultery. 

A wife is not entitled to maintenance from her 
husband, if at the time of the smt she is living in 
adultery and persists ın her vicious oourse of life. | 
e Wherefore, a wife who gave birth to an legiti- 
mate child but at the time of the suit, was not living 
in adultery is entitled to mamtenance. M. BUBHATYA 
y. BHAVANI 390 


Will In favour of females— 
Oonstruction—Absolute estats or lfe-sstate—Inten- 
tion, 

The rule of construction or presumption that, where 
a Hindu testator devises or bequeaths property toe 
daug. or wife, the intention is that the female 
should only take a life-estate, does not apply where 
from a Will, read asa whole, it appears that the inten- 
tion of the testator was that the female should take 
an absolute estate. 

Per Seshagin Atyar, J—Where the. words of a gift 
are capable of conferring an absolute estate on & per- 
son, the fact that that person is a female will not 
derogate from the grant Mb. Gomartam BAMANUJA 
Arrancar v., BATAGOPAOH B, 27 M. L. J. 829 20 


— — —— Will——Gifé to woman for hfe and after 
her death to her herra, eaecutors, administrators and 
Limitation owplamod—Gifèi af in- 

coma—-Oorpus tied wp—Falidty. 

A testator begueethed certain speciflc items of im- 
moveable property to two persons, their heirs, executors 
and administrators upon trust directing that they and the 
survivors of them, their heirs, executors, administrators 
and representatives shall receive the rents and profita 
thereof and pay end an allowance to the 
testator’s adopted son and pay-the belance of the 
rents and profits to his wife, 5, during her life and 
after her death to his daughter-in-law, R, during her 
life and after her death to her heira, executors, 
administrators and representatives, and enjoined that 
all the said properties shall neither be sold, mortgaged 
nor in any way alenated but shall remain for ever as 
trust property. In his codicil the testator gave 








wer 
to trustees to sell the immoveable pro and invest 
the and confirmed the bequest of the balance 


es aforesaid. The plaintiff who is the daughter of R 

d was alive at the death of the testator now sues 

ver the said property as her hetr. 

(1) that the words “heirs, exooutors, administra- 
tors and wppresentatives” do not denote the quontus 
of interest taken by any beneficiary in the property 
but describe the persons who are to enjoy the income 
and they are words of purchase not words of 
limitation; 

(2) that the words thamselves and the words “after 
her death” have a direct reference to the death of R 
and indfoate that the beneficiaries are to be determin- 
ed at her death. The words describe all the persons 
who would take her estate upon her death, testate or 
intestate, whether they are appointed by the Will or 
by the Court and the last word “re : 
includes the other thré. The wards do not describe 
a homogeneous class 

(8) that the intention of the testator was to tie up his 
immoyeable property so that only the income should 
be available and there was no disposition of the corpus 
in favour of agy beneficiary and the words “heirs, 
executors, uini and representatives” wero 
intended to create a perpetual trust 
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Ea representatives and tho gift is socordingly 
void. M. KRWHMAMMNA Boran v. Gopat Row, 15 M. 
L. T. 405 485 


Hindu testator, bequest by, to nephews, oon- 
tingent upon death of son, directed to be adopted, 
withput issue and after He of widow—Oonditional 
bequest— Beneficial interest — Ratate, if in abeyance 
— Bequest by implioation— Oontingent bequest — 
Annuity by Will—Suocemion Act (X of oe a 
107, flustrations . 8 


Hindu widow, absolute power of, as to aliona- 
tion of her husband's property—Oustom overruling 
ordinary law-— Waytb-ul-ars, interpretaiion of— 
Signature and verification, affect of—Evidenoe, 
sufficiency of ~Interpretation ‘of one Wajib-wl-ars 
in light of another 640 

— p suocession to husband's 

by—Surrender of interest by Hindu undow woe 
reversioner—Oral award, effect of —Award, when it 
oan operate to tranafer property — Family arrange- 
mont, moaning of — Foamy arrangement, test of. 
When a Hindu dies leaving two widows they suo- 

ceed jointly to the husband’s property. While they 

may during their life-time enjoy their shares sepe- 

rately, they cannot so deal wi‘h the property as to 

reset a ae ek cl attached to 
estate. i 


Under the Hindu Law where œ widow makos a 
surrender of her estate in favour of the nearest rever- 
sioner the surrender must be of her entire Interest in 
her husband’s property. 


An oral award can be as good and effective as a 
written award But until an award, whether oral or 
written, has been made a rule of Courts so as to give it 
the farce of e Civil Court decree, it cannot operate to 
transfer property. 

Where the several members of a family make a 
settlement of their dispute, each one relinquishing all 








claim in respect of all property in other than 
that falling to his share and i the right of 
the others as they had previ asserted it to the 


portion allotted to tham ly, the transaction 
is whai is called a family srrangement and should be 
upheld aa such. The test of such an arrangement is 
that it constitutes the recognition of a pre-existing 
title and not that the parties derive any title from 
eaoh tee O. Durst BINGAH v, Kasmi Narn, 17 
. 0. 108 


Hir2 purchase agreement—Insalmenis 
—Rent— Possession— Bale of artiole héred— Penal 
Code (Act XLV af 1860), s. 408—Oriwwnal breach 
of trust. 


In a hro purchase agreement the hirer is under no 
legal obligation to buy but has an option either to 
return the article hired or to become its owner on pay- 
ment in full, whereas tho seller is bound to keep his 
offer open; it is not a sale within the meaning of sec- 
tion 78 of the Oontract Act, the hirér being merely a 
beilee. 


Therefore, where a hirer of a sewing machine with- 
out making payments in full sells the machine ho is 
guilty of crminal breach of trusi. Le B, Mauna 
Mra GYI v, Ma. Po Buwa, 15 On. L. J, 425 161 


. e (J 
Improvement., Ses TRANSFER OF PROPEETY 
Aor, s. 51. 


Inherent power of Court. 
Procupuns Oops, 1906, e 151. 


Inheritance. Sos Custom. 


InJunctlon--Opening door in public srest of 
villago—Incompetency of proftristara of sow to object 
—BSpecial damage—Finding of fact without evidence 
«Second Appeal—Punjab Courtee Act (XVII of 
1 as amended by Punjab dcts (I and IV of 
1912), s. 40. . 


A person cannot prevent another from 
door on an old publio street of a village unless he 
ds able to show some special damage to himself, even 
if the soil was originally his property. 

A finding of fact is Hable tobe set aside in 
second appeal where there is no evidence on the 
record to it, P. Maw Oma v. Bro Ba 
179 P. L- B. 1914 80 P. W. B. 1914 90 


— Plaintiff out of possession - Buis for 


simple injunction wfthout recovery of possesion, 
whether lies —Privity between parties 1 


See Omt 





s temporary—One co-owner building 
upon joint property to prejudice of other co-cwnera— 
Suit for partition—Substontial question ia contro- 
vorsy— Maintenance of status quo—High Court, 
interference by, for prevention of mjustics-—Oharier 
Act (24 and 25 Vict., O. 104), 8. 15. 


Where a co-owner ina piece of land begins to 
bald upon it a house to the prejudice of the other oo- 
owner's right and the latter sues for his only remedy— 
partition, a temporary injunction should be if 
batantial question in issue, to maintain 
the status quo to the necessary extent. C. Hunts 
KuMAR Roy v. Bazawagan Jurs Factory Oo., Lp. 


313 
‘Insolvent Debtors India) Act, 1848, 
(11 & 12 Vic. Ch. 21), 8. 7—Oivil Prove 
dure Code (Act XIV of 1882), ss. 32, 248, 372 — Mae 
cution — Property sold tw execution after vesting order 
— Sale, whether valid - Attachment, effect of Notice 
—Limitation, plea of, taken for the time bafore 
the Judicial Committee. À 
In execution of a decree for money the decree- 
holder had the property of his judgment-debtor at- 
tached, but before it was sold the latter applied to be 
declared an insolvent and the High Oourt passed a 
vesting order. Upon this the former obtained from the 
execu Court an order for the issue and service on 
the Official Assignee of a notloe upon him to 
show cause why he should not be ituted as a 
party for thejudgment-debtor. Tho Official Assignee 
took no action and after expiry of the.time fixed for 
cause to be shown, the decree-holder, without farther 
moto, to the OMolal Ae greo appiod tor and obtained 
an order not only substituting the Official Assignee as 
a party but directing the sale to proceed. The selo 
accordingly proceeded and the decree-holder, having 
obtained leave to bid, became the purchaser: 
aan aye ee iain and in- 
ines Ba property haring 
mi a eo wrong to allow the sale 
to proceed at all; (2) no notice under section 248 of Act 
XIV of 1882 had been given to the Official Assignee 
aga A ee dante Gye 
ah not be executed against him, (8) af the time 
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of the sale the judgment-debtor had kija Wile se g 
interest which could be sold or vested in a p ; 

An attachment preventa and avoids any private 
alienation, but does nos inValidate an alienation by 
operation of law, such as is effected by a vesting order 
under the Insolvent Debtors (India) Act, 1848; in@ 
an order for sale, though it binds the parties, does not 
confer title. 

An attachment in execution of a money decree fol- 
lowed by an order for sale dodi “not confer on the 
judgment-creditor any charge on the Topar. 

Doubted whether sections 82, 872 of vil Pro- 
cedure Oode of 1882 were applicable after final decree 
in a case, 

A notice under section 248, Civil Procedure” Code, 
1882, is necessary in order that the Court should 
obtain jurisdiction to sell property by way of execu- 
tion as against the legal representativo of a deceased 
judgment-debtor. s 

A plea of imitation which was not raised ab any 
time prior to the before their Lordships’ 
Board and which involved a further inquiry was held 
as too late. P. C», RAGHUNATH Das v. Sunpak Das 
Kuwrny, 18 0. W. N. 1058; 1 L. W. 567; 27 M. L J. 
180; 16 M. L. T. 853; (1914) M. W. N. 147 304 


Installments, payment of — Willingness to pay 
instalments, expression of — Acknowlodg- 


Interest—Interest at Ra 1-4 per cent. pe i 
mensem on part only of mortgage money, whether 
inequitable or _onerous—Mortgage—Oondition of 
fifty years, whether inequitable in absence of fraud 
or undue influence 926 


post diem—Mortgage by conditional 67% 
Interpretation. See VANDOR AND PURCHASER, 


—_——— —- ——- — Nowspeper article ambignous— 
Defamation 974 


Interpretation of Statute- eee | not 
clear — Doubt in favour of subject . 793 


Issue, amendment of, after trial on issues originally 
framed is completed — Construction of ona document 
with reference to another. 

After the trialon the issues originally is 
completed, the Oourt can amend an issue and 
give the parties an opportanity of ucing 
their evidence in regard to the same, if it finds 
that any pleas taken in the pleadings were inadver- 
tently ignored. . 

The omission to frame a specific issue cannot pre- 

judice the parties in the trial if the issues framed 

are mufiiciently wide and they are not taken sur- 

prise. O. BITARAMII v. Japunara Swan, 10. L J. 

204 72 

— issue—Pre-omption—Oustom or oon- 

traot— Wajib-wl-ars—Rvridenoe 422 

of fact- Partition’between sisters — Right 
of survivorship sater s destroyed - Leaving rerer- 
sion maffected—No Judge bound to dedide YA 
analogy 

Joint family. 








See Hiepv Law. 


‘Joint Hindu family—No succession certifi 


cate necessary e 162 
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Joint landords_Rsvemis paying setates— 
falling under more than one selates— Ons estate 
fog arrdtrs of revenus*-Purchaser bringing pro- 
cooding wader section 105, Bengal Tenancy Act (VIII 
of 1885) — Purchaser, r joint landlord sth 
propristors of other — Bengal Tenancy Act 

eae of 1885), ss. 105, 188. 

defendants were in occupation of lands situated 
within three revenue paying estates They were re- 
corded in the Record of Ri as ms in occupe- 
tion, without payment of rent, of lends Hable to 
asscsament. The plaifttiff, who was the purchaser of 
one of the estates which were sold for arrears of 
revenue and which comprisad a one-fourth undivided 
ani of the plots included within the various tenan- 
d for settlement of fair rentes under soction 

8 of he Bengal Tenancy Act: 

Held, (1) that the purchaser of an entire estate 
sold for recovery of arrears due on acoount of the 
same was in no sense s representative-in-interest of 
the defaulting proprietor; 

(2) that the view oanndt be maintained that the 

af the estate which has been sold occupies 

the position of a joint landlord along with the pro- 

jetara of the estates whichtave not been sold in 
same manner as the defaulting proprietor did; 

(8) that where the constitutent members of an 
entire body of landlords do not all occupy the same 
status, 4. e, where the rights of one in relation to the 
tenants are differant from those of another, they can- 
not be held to constitute a body of joint landlords, 

(4) that section 188 of the Bengal Tenancy ue 
does not, therefore, bar the present proceeding. 
Asxonan NATU v. Satish OHAMDHA P aasan 


. 281 


Joint trial—Misjoinder of parties, not mere 
irregularity— Possession, ilat, of opium—Oplum 
found in acoused’s house during his absence, cffect 
of -—8 on by acoused’s Pleader, whether Court 
can in its judgment pess remarks upon 156 


Judiclal separation —Marriage, dissolution 
of — Adultery-—Cruelty —Aseault — Oondonement— 
Revival of offence —Gonorrhosa, proof of ad 10 


Jurisdiction. Ses Oirm. Oovars. 


——- —— ——Aooused found to be in possession of 
aiticles beyond British territory—Trial by 
Courts. 

A “person who is not prosecuted for theft oom- 

i in Bfitish India, but for ha been found 
British in of stolen 
articles, cannot be tried the British Courts. C. 
MOHMAWARI Prosan SINGH DO v. Eocrmnon, 18 O. W. 
N. 1178; 15 On. L. J. 687 945 


Appeal — ~ Bhatinda Railway Station — 





mient of India Notifications Nos. 515 I.B., 516 LB.of 
17th March 1918 — Criminal Procedures Code (Act F 
of 1808), s. 177. 


In accordance with the Government of India Noti- ` | 


floation No. 616 I.B. the Magisterial Courtaof Hissarand 
Ferosoporo Districts have juriedidtion in respect of 
offences committed at Railway Stetion Bhatinds. 

[The said arrangement being found inconvenient 
it was directed thas for the purposes of the Notifiontion 
above referred to the Ferozepore Courts shall exercise 
jurisdiction at Bhatinds Raflway Station}. 

. 
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e : 
Jurisdittion—contd. |, : 
Ana against conviction in a case of theft 
committed at Bhatinds Railway Station lies to tho 
Political Agent for the Phulktan Statesand Bahawal- 
pur. P, Hurunron v. BAM Lat, 7 P. B. 1914 
141 P. L. B. 1914 16 On. L. J. 550 


Appea]—Pleadings 862 
—— Application for administration of 
deceased insolwent’s o¢tate — Properties standing tn 
name of persons other ‘than insolvent —Notioe of 
motion for delivery of properties to Official Amga 

39 


— Ciril or Revenue Oourt — Rent-tree 
groves ~ Assessment of rent - 98 


— ———— Conrt-fee—Olaim for meme tas 
—Mosne profits — If Munsif oan entertain claim for 
mene profita beyond pecuniary jurisdiction 232 

an Decree obtained in Oaloutta— Suit 
to set agido that decree on ground of fraude insti- 

tated in Mainpuri - 978 


ji fa late Geum oF sation 


way— Bult for balance of oot — 
——— Jurisdiction of Otvil Oourt = ro- 


527 
Offender subject of Native Btate— 


Offence committed in Native Siate—Trial, whether 
can be held m Britsh India. 


A subject of a Native State cannot be tried in 
British India for an affence committed inthe Native 
Btate, but he can be tried in British India for an 
offence committed In British India. 8. FMPRROR v, 
ANAMDGIR, 7 8. L. R. 128; 15 Or. L. J. 611 599 


——— Order under section 145, provision 
of clause (1) not complied, effect of 160 


——— Power of District ba to direct 
any party to proceeding to deposit in Oourt an 
sum dus to minor 51 


—— Power of High Oourt in suits trans. 
"fear nder Clause 18 of Letters Patent— Order 
directing defendant to bring back minors from 
Bngland, advisability of — Habeas corpus — Welfare 
of minor—Presence of minor before Court — Minor 
to attain majority shortly — Declaraidon of guardian. 
ship, whether proper —Declaration during natural 
guardian's life, whether legal 290 


— Buit for damages for trees cut— 
Buit for land — Test — Determination of title so as 
to be res judicata —Oounsel’s fee, when allowed 
. 895 


Butt for enhancement of rent— 
Sonthal Parganas I 

















roles of inheritance — Oondition of approval 
Government 




















from one M to another as power 
exercisable in—Punjab Courts Act (XVIII of 1884), 
a. 88—Administrative control—Transfer of case 


971 


=- Ultra vires order— Criminal revision 
- — Powor of Ohief Court 588 








68. 


1064 o 


Juribdictton—eoncid 


anan tae ietors, one of several, 
deore to! arisan of rent—Contri- 


janan of pare, joint judgment- 

action, accrual of 28 
(Criminal) — Disputes as to 
7. fp cause breach af peace 





bution, sult ya 
debtors — Causo 





dence to aan ‘roosired an 
—— — of Clvll and Revenue 

Courts-— Suit cognizable partly by Revenus and 

partly by Civil Oourt, proper forum in case of 788 
of Court — Ssubstitution— Suit 
instituted against dead man— Substitution of heirs 
of defendant 112 
-- — of Magistrate — Criminal 
Proceduro Code (Act V of 1898', s. 188, scope of— 
Bong fide claim of private right 603 


Kanom. Se Moxraacs 


—-— mortgage -Bight to bring property 
to mle— Anomalous mortgage 127 
Labels — General resemblance — Contarfeit and 
false trade-mark 834 
Lambardar- Zolder and Shakna engaged for 
making collection of rent, whether lembardar en- 
titled to remuneration paid to—Lambardari fea, 
title of lambardar to claim expenses of collection in 
addition to--Oosts of collection, reasonable, to be 
allowed 15 








"8 right to sue alone— Other oo- 
~ sharers not necessary party 178 


Land Acquisition Act iI of 1894, 85, 
11, 19 (1) (d) and 22—<Award by Collector 
Oomiste in Owl Cowrt—Burden of proof— 
Market-value— Bass of valuation—Valus of neigh- 
touring lande. 

Ordinarily, where a claimant contests before a Civil 
Oourt the amount of compensation awarded under the 
Land Aoquisiiian Act by a Collector, the burden is upon. 
him to show that the amount so awarded is calculated 
ona wrong basis; but where such award was made with- 
out taking any evidence that burden becomes rery 
Hight the mere ipæ disit of a Collector has very little 
weight and is not prema facis evidence of the odrrect- 
ness of the award and the Oollector has to justify his 
award under section 19 (1) (d) of the Act. 

Speculations as to the effects which any suggested 

t may produce on prices must be ex- 
cluded, except to the extent to which it is ahon that 
such speculations hed actially entered into the 
market price of the land to be acquired at the date of 
declaration. 

Where, therefore, onthe date of such declaration 
there isa scheme of development of the town and 
that was known generally, enhancement in the velue 
of the market-rates consequent on such development 
must be taken into saooount, for detarmiming the 
market-valus of the land to be 

Where there are two dafa availeble for ascertain- 
ing the market-yalue of the land sought to be 
aoquired, one based on the market-value af the 
neighbouring lands and the other on the classifloe- 
tion of lands into agricultural and building sites, 
ibs safer to adopt the former valuation in de- 
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Land Acquisition Act—oencld. 


termining the market- value of thee land sotght 
to be aoquired and not the latter, as isan un- 
certain besis.- Ma Muarwani PaDMadI AMIACHAND v. 
Darury COLLECTOR oy AD®NI, 27 M. L. J. 106 141 
—— - — 8. 18—Incom: of 
Gb eka to Fates uskom ant referred to Civ Court 
—Foudence—Entriss 1m subsequent Astilementa are 
more reliable. 

In a land acquisition case no question, on which 
the objector has not asked thee Collector to make a 
reference under section 18 of ActI of 1804 to the 
Civil Court, can be raised. 

The records of the recent Settlements are more 
reliable than those of the old ones, as in modern 
times they are prepared with more care and acfuracy. 
P. ANWB ALI v. Raw Sanur, 180 P. L. B HS 81 
P. W. B. 1914 0 
— —— —— — 88. 18, I9—Appea- 

tion for reference barred by time—Collector makmg 

reference—Oourt as barred— 

Power of Oowrt to do so—Appeal tacompoteni—Dig- 

nature on award-—Offioral dengnation—Land Acqutai- 

tion Officer—Oollector. e 

More than six weeks after the date of an award under 
the Land Acquisinon Act anapplication was made to the 
Collector requiring that tho matter be referred under 
section 18 of the Act to the Court. The rêferenoe 
was made in due course, but at the hearing before the 
Court, on objection being taken, the apploation was 
dismissed as time-barred under eerie a) to section 
18: 


Held, that no sappeel lay to the Chief QOourt from 
the order of 

An award signed by 8 Oollector as Land Ac- 
quisition Officer sufficiently satisfles the ee 
of the law as regards signature and offi i 
tion of the Officer making the award, for the purposes 
of the Act. 

It is not open to a Oollector to waive ee 
objęotion of Umitation, and it is alwa; 
to the Oourt to hold that an appli oer 
Oollector for reference could not form the basis of 
reference under sections 18 and 19 inasmuch as ıb was 
barred by time. P. GHULAM MUHYUDDIN tr Brore- 
TARY OF Brave, 48 P. E 1014 208 P. L. R. 1914 379 
eE ———— 3.19 379 


— oo — — » I9(F) (d), 2 
8S (1) (a) Tan 
of land 











— >. — 8. 23—A4 
— Declaration, lease of property two years after— 
Present rent, whether conclusive test as to market- 
value—Noeabed mahal— Right, nature of— Interest of 
Government in noabed properties in ll lands, how 
to be valued. 

Where a certain property was leased nearly two 
years after a declaration had been made for its mc- 
quisition, the claimant cannct contend that the pre- 
sent rent furnishes a conclusive test as to the markel- 
valus of the property at the date of aoquislidon. 

A noabad mahal implies a hereditary and irons- 
ferable title in perpetuity, abject to payment af rent 
for all lands under cultivation. 

The interest of the Government in respect of 
noabad ies in hill lands wos directed to be 
valued at 80 times the present rental. C. Joausy 
OUHANDRA Ror v. BAOBETARY oF Bram, 18 0. W. N. 


531 . 
ia —— $8. 31, 32 724 
% 
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Landiord atd tenant —Both claiming under 
thigh person—Tranafer of Property Act (IV of 1883), 
£. 111—gitls Rismssed—Notics wanocsssary—Posses- 
sion under permissive title—Limiation agams owner 


Presumption. . : 
Where, in the pleadings of a previous litigation 


the occupent and the owner of land, the 
former deniod the title of the latter, that is suffldient 
to disentitle the ocoupent to a notice to quit. 

Where an occupant comes into poeseacion Gf the 
land with the permissign of the owner, limitation 
as against the latter Tos tok wu until the former 
denies the permission and sets up an independent title 
in himself, 

The ordinary presumption raised against a remindar 
thet he,is merely a ocolleptor of revenue and that 
he must prove his title to eject an occupant of the 
land, cannot be extended where the possession of 
the occupant is recent under æ ocowle 
the owner, the occupant possessing no ri 
to the grant of*mnch cole. Mi. ABBURI VENKATA- 
BAWUY v. NALLURI KRISTNAMMA 803 
Covenant for renewal of 


kase of immoveable propgrty— Specific perform- 
property 











ance—Immoveeble 911 
—_—_—— Damages, mearwre of— Ao- 
tion for breach of covenant not to assign— Bengal 

Tenancy Act (VII of 1886), s. 155. 

The measure of in an ection for breach of 
a covenant noe to assign, is such & sum as will place 
the landlord in the same position ss ifthe covenent 
had not been broken. 

Obeervation of Blackburn, J. in Williams v. Farle, 
3 Q. B. 789, 9 B. & 740, 87 L. J. Q. B. 281,19 L. T. 
238; 16 W. B. 1041, followed. 

If the landlord has not suffered subetantial damages 
by reason of the breach of the covenant, justico does 
not demand that he should be allowed to claim fram 
the tenant anything beyond nominal C. 
KassoB8 Lat Nae MASUMDAR v. INAMENDRA Naru 
Goan, 20 0. L. J. 382 4 538 
ak a Sa anaa Do facto landlord—Tenant 

let into possesion bona fide, whether trespasser. 

A tenant let mto posseasion bona fide by a de facto 
landlord, is not œ but has a good title. 

The principle of Binod Lal Pakrashs v. Kalu 

, Pramamk, 20 O. 708, applied. C. Suxumani GHOBE 
v. HALADHAR MANDAL 434 

- Dental of relationship by 
in previous suii—Tenant, whether can take up 
inconsistent plea in subsequent suit—litigante— 

Practice. 

Parties litigant cannot be allowed to take up incon- 

-sistant positions in Court. 

. Therefore, where in a previous suit for rent by 
plaintiff against the defendant the latter successfully 
pleaded that he was not, a tenant of the plaintiff and 
the plee was accepted by the Court with the result 
that the suit for rent was dismissed: 7 

Hoid, that the defendant cannot be now permitted in 

<» suit by the plaintiff for declaration of title and re- 
covery of posseasion to take upan inoonslstent pleaand 
to urge thet he is a tenant wfo should have been made 
lishble for rent in the previous litigation contrary to 
his false defence; and if the title of the plaintiff is 

‘proved the defendant must be deemed a in 
Lab the laid aid ho la ra iya be conidia? 
the instance of the plaintiff. C. Sxasni BEUSAN 
HANDAL v. BAM BEBAK MANDADO, s 161 
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GENERAL INDEX. i o p 


Landlord and tenant—oonta. 


——Dbpoait of rent by painidar 
— Bons fide doubt as to who is entitled to receive 
rent 71 


——— Boctment suit— Forfeiture 
for non-payment of rentz—No act necessary to take ad- 
vantage of 4— Forfeiture, when relisved agains. 


In an efectmentsuit, based on leases executed priof 
to the Transfer of Property Act, no act on the part 
of the landlord, shewing tha’ he elects to take sd- 
vantage of the forfelture for non-payment of rent, is 














ee ee ee 


NOCEAEATY. 

Whether o tenant is entitled to relief against for- 
feiture for non-peyment of rent depends upon the 
ciroumstances of each case. | 

A stipulation that the tenant, failing to pey rent, 
shall lose the value of his improvements is held 
merely in terrorem over him, and ought to be relieved 

. 


The fact that tenant pleads paymeni, which he fails 
to prove, does not in itself disentatle him to equitable 


relief. IE., BAMAKRISHNA MALLYA v. BABURATA 

3 - 139 

——— aan —— —— Hoimen qf tenant — 0 
pensation for trees planted. i 


Following the rule stated in section 108 (b) of the 
Transfer of Pro Actas rule of justice, equity 
and good ence: ` 

Held, that a tenant is entitled on sjectment to 
compensation for trees that he has planted U. B. 
Mi Har Tar v. Nea Krwe Hra, U. B. R (sig) an 
37I : 





ee A. —— Fatent of holding diminished 
by acquisition under Land Acquisition Act— Tenant 
entitled to reduction of rent tf landlord gives no 
lands in euchange—Land Aoquuntion Act (I of 1804), 
s3. 31, 82. 


Where the extent of land in the oooupetion of a 


-tenant has become diminished by the aoquisition of 


a part under the Land Acquimtion Act, the tenant is 
entitled to a proportionate reduction of rent, if he is 
given no other lands in exchange; and the fact that 
the amount awarded as compensation is not drawn 


“from Court does not effect the question. M. T 


ROWTHAR t. AKBAR ÁLISHA 


amana -—— —— Favourable tent, mere en- 
tremely low reat no proof of -Ejectment by notice, 
mara holding at favourable rent no bar to — Shankalap, 
< plots held as, tnoluded in notice of ajectment—Notws 
of ejectmnent, validety of, as regards plots not held as 
shankalap. : 
A rent, although extramely low, is not necessarily 
favourable within the meaning of the law, unless it 
is shown that it does not exceed the revenue and 


cosses. SY 
Mere holding under è favourable rent does not 





protect a tenant from ejectment. 


Where a notice of ejectment is issued in respect 
of certain plots recorded ata lump rent, same of 
whioh are found to be held under a shankalapnatna, 
the notice holds good as regards the plots other than 
those so held U.P. B.A. Sprout Manague 
Count or Warps, Esamacan Berite v. Boras Bai 1 
O L. J. 286 . _ 778 


106¢ ` 

e í 4 e e 
Landlord and tenant—oontd 
= Groves planted by proprietor 
with consent of general body of propristo:a—Subse- 
quont loes of status as propristor, affect of. 











A grove planted by a propristor with ths consent 


of the general body of proprietors in a village remains 
the property of the person flanting it, although he 
may no longer be proprietor in the village. 
ure :— Whether the interesta of a grove-holder as 
such, in land granted to’him for the purpose of plant- 
ing the Breve can be treated aa forming a tenant- 
holding of any of the descriptions defined in the Agra 
Tenancy Act? As Kuan Onanp v, OHANDUN Sl 
s ——— Long posssenon without - 
ment of ront—Grant, rent-free — Prosumption. an 


The princtple that long possesion without payment 
of rent may the inference that the possessor 


holds under a rent-free grant, has no application 
where the fact of possession without payment of rent 
may be attributed to a lawful origin other than & 
rent-free grant. C. GIRIJA NATH Ror CHOWDHURY 
v. OHAMDI OUHARAN Lana 














o_o Non-transferable holding — 

Mortgage of, portion, if operates as forfelture— 
Mortgagee, if entitled to make deposit to prevent 
sale of holding in execution of rent decrees — Passing 
of Act and commencement of Act, difference bet- 
woen —Oontract of tenancy made after passing of 
Act but before commencement, effect of 9 


: Patta — Construction — No 

fimed—-Conditions that after a certain year 
rent shall be so much—Permanent tenure—Nnahance- 
sment—Consolidation of tico items, whether constitutes 
enhancement, 








A patta, which, without specifloally limiting the 
porlod, provides that from a certain onwards 
“the rent ahall be so much, fites the rent for all time 


and creates a re tenure. 

The consolidation of two items payable or believed 
to be payable by a tenun, does not constitute any 
variation or enhancement, C.e Huarapas ACHARYA 
OHAUDHURI v. ABHOY OHARBAN DHUPI 58 


a Suit for rent—Defenoco of 
eviction and consequent suspension of rent —Pre- 





vious suit by tenant against Jandlord for on 
of land as included within tenanoy— i of 
mit 243 





: - Buit for rent—Sale of tenure 
Jon arrears —Liability to pay rent between date of 
decrees and date of sale—Psreonal liability ‘of old 
tenani— Purchase by landlord, 


Where a tenure is sold for arrears of rent under 
the provisions of the Bengal Tenancy Act, the old 
tenant is personally Hable for the rent between the 
date of the decree and the date of the wale, where 
there are no surplus proceeds of the sale; and the 
mere fact of the purchaser being the landlord is not 
sufficient to cast upon the landlord himself the liahili- 
ty of paying the rent between the date of the decree 
and the date of the mle. C. Besor Ouarn Mani- 








tar v. HARI MANDAL 52 
= ~- —— Butt for reni—fpecific letting 
agreement not proved — Decree for proftis for use and 


oocupation — Discretion of Court — Circumstances. 
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Landlord and tenant—®ndd. 


“Where a plaintiff claifas rent on féot af oral 
agreement but fails to prove the agreemen the Court @ 
in the exercise of ita hon may give him 4 
decree for profita for use and occupation, $ on the 
facts of the case no issues of an entirely different 
character would have been necersary had the bosif of 
the plaintiffs claim been use ond ocoupation. Ma 
Moxuprs OBOUDHRI v. Brngakayetu Muparr GII 


—— Tenant bisught on land by 
lesses for term of yoara—Bepiry ni leaee—Tenant 
- holding over—Acceptance of rent by second lessce— 
Ponton of tenant—Oreation of new tenancy—Trans- 
fer of Property Act (IV of 1882), ss, 2, cl (e), 108, 
116—“Legal representative”, meaning ofe-Hods m 
which rent roem ved— Presumption. 
When a tenant has been b ‘ht for residential pur- 
poses on the land by a landlord who w himself a 
lessee for «limited term of years under the pro- 








‘prietor, his right would prima facts odme to an on 


upon the expiry of the lease of his landlord. | 
Tf after the termination of the first lease under the 


“proprictor, the tenanfoontinues in occupation of the 


land, and 15 treated as a tenant by the next lessee 
under the proprietor, who accepta rent from him, “a 
new tenancy is created in favour of the tenant, which 
is affected by the provisions of the Transfer of Pro- 
perty Act than in force 
The expression “legal representative,” in soction 116 
of tho Transfer of Property Act, is not defined in the 
Act, but it clearly implies a person who occupies the 
same position as the lessor. It cannot include tho 
second lessee who had transferred to hım only a 
fraction of the interest possessed by the lessor, : 
The effect of the section is that the lease of the 
person from whom rent is accepted is renewed from 
year to year, or from month to month, according to 
the purpose for which the property is leased as 
specified in section 106; and where the tenancy is for 
residential purposes, the lease must be deemed to 
have been a lease from month to month. g 
The mode in which rent 18 expressed to be reserved 
affords a presumption that the tenancy is of a charac. 
ter corresponding thereto. . 4 
Therefore, whenever rent is claimed annually, the 
on is that the tenancy 18 from year to year. 
But this rule is not of universal applicati C. 
DurgI NIKABINI v. GOBERDHAX Bose 183 
Tenant's right to 
howss m abadi—Partition, effect of. 


I? o cultivating tenant in a village possessed a right 
of residence on land prior to the partition of the vil- 
lage, tho fact that in the partition his caltlvatory hold. 
ing was sasigned to one mahal and his remdential house 
to another would in no way effect his right to reside 
in the house. A. AUKHRAM BInGH v. Kora, 12 A. 
L. J. 488 R 


Lease— Po: feiwie—Breach of enpi es» condition pro- 
viding that on breach thereof læsor may re-enter or 
laas shall be vord—Clendition that lasse to dwell on 
land—On fatlure to dwell lessee to have no mlerek in 
connection with land—Fatlure of Lesses to dwell after 
takmg possession, entails for forture—Tranafer af Pro- 

perty Act (IY of 1882), a. 111, el. (g). 


A lease gontained the followiwg conditions —‘ You 
will enjoy the profife from generation to genera- 


“a 








ide m 
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Lease—oonclii” k : 


tion by eseoting houses upon the land and dwelling 
therein. If you fail to dwell upon the lend, you 
will have no interost in er connection with ths 
land” 

Held, that thore was ‘no e oondition in 
tho lease which provided that on breach thereof the 
lessor might re-enter or the loase shall become void 
within the meaning of clause (g) of section 111 of the 
Transfer of Property Ast, and that, therefore, if the 
lessee, after he had entered into possession, should 
cease to dwell upon the property no forfeiture would 


teko place and tho losses could not be ejected. C. 


NABAKUWAR DATA v TRAILOEKYA Naru Boss 


—— Grant by remindar in farour of wife and 
minor son~-Oonstruction of granit—Lease by wife 
for fifteen years— Death of wife- Grantor suing to 
sot aside lease — Validity of lease - Lease not void 
but only voidable — Lease of melvarum right only— 
Reduction into possession unnecessary to claim 
rent 120 


Legal necessity. Bes Hint Law. 


—— Money advanced to agrioul- 
turist for trade--Necessary purpose 36! 


LeSS0r— Lesses—Sub-lesseo——Decres for same rent 
against lessees as tell aa sub-lesses, whether oan be 
given—Decree against sub-lossee after obtatning ons 
agama losses, not nermanble. 


A lessor cannot have a decree against both the 
lessee and his sub-lessee for the same rent. There- 
fore, if he obtains a decree: against tho former he 
cannot aak for a decree against the latter. L, Ba 
ABACHAN v. Maune Po Wix, 7 Bun. L. T. 85 51 


Letters Patent (Mad.), Cl. I 2—0riginal 
Sude— Juriadiction—Sutt for damages for trees cui— 
Bust for land—Tesrt—Determinatron of title so as to 

` be res fudicata—-Oouwnsel’s foe, when allowed. 


Where on the allegations in the plaint the title to. 
land has to be determined either expreasly or by tm- 
plication so as to preclude it from being raised in any 
subsoquent suit, satis one for land wi the 
meaning of the words af clanse12 of the Madras Letters 
Patent. Therefore, a suit for recovery of damages for 

and removed by the defendants is a suit for 

land sa Spin the meaning of the said clause. 
open to a Counsel to'appear instructed by his 
client Therefore, where a party instructs his Ooun- 
sel be is entitled to get as part of the costs awarded 
to him the fee. that he has paid to his Counsel. M. 
BRINITASA AIYANGAR v. OUMNIAPPA Onmrry, 26 M. L. 














J. 667; 15 AM. L. T 410 895 

Cl, 13 290 

License to brokers, legality of— Gorerm- 

. ment land—Market—Right to exercise of 
brokers, whether assignable 

Limitation — Bxeoution — Application against 

misaing person, validity of 473 


Exeoutlon—Application asking for sub 


stituted servioe of notice—Step-in-ald of execution 
—Lisbility of representative of indgment- debe 


extent of 
——— ng plof, taken for me f time before 
the Judisial Committee X 304 


. 


GENERAL INDEX. | -` 


pr : 


Limttation Act (xv of 1877), Sch..II, 
Arts. 31,49, 11&—swit against carrier for 
“non-delirery hf goods. 


A mit against a carrier for non-delivery of goods, 
is governed by Article 81 and not by Article 40 of 


Bohednole I of the Limitation Act. The latter 
article will apply only when there is proof that the 
goods are still in the possession and custody of the 














carrier, M. Jappu VENTATA SUBBA Rao v. ABLATIG 

Brea Navigation Oo. or Ostourra ‘676 

à art. 49 676 
Tm arts. 113, 131, 


144-—Landlord and tenant—Covenant for rersoal. 

of lease of rmmoveable property—Speciflo performance 

—ITinmoveabls propérty. 

When a covenant for renewal is expressed in a lease 
in the usual terms, i, e, an undertaking by the lessor 
to grant at its expiration a new lease to contain the 
same covenants such corenante will not saat the 
covenant far renowal itself. à 

Ons who claims the right of perpetual ahaaa of 
a lease must strictly prove it. 

Standing trees are immoveable property for the 
purpose of the Limitation Aot, 

For Article 144 of the Limitation Act to apply the 
claim must be based on tilo and not on contract 


. only. 


An agreement to grant or renow a lease is not an 
interest’ in immoveable property and a sult for the 
specific performance of such an agreement, not being 
a suit for the recovery of such or any in- 
terest in it, rp governed by: Article 181 and not by 








Article 144 of Limitation Ach Lu B, BBORETARY 
or State v. Ma Dwa 911 
—— —— art. 115 676 

— arts. 131, 144 


HI 

Limitation Act (IX of 1908)— Adverse 
possession by snidow—Intention to acquire 

estate wanikng—No adversencss—Plea of limitation 

in second appeal—Registration—Adoption-deed ro- 

at life-inierest to mother—Regisiration compul- 


The adoptive father and mother of a boy maa’ 
pg pr ee deere PAEA 
the adopting parents Da alah peepee ad 
after their death the adopted son was to obtain the 
whole af it. After the death of the father, the 
adopted son waadriven out of the house by the 
mother, who remained in possession for more than 
twelve years til her death. In a suit by the son 
to challenge an alienation by the widow: 

Held, that whatever benefit was to be reserved to 
the widow, under the deed, must have been either 
by way of gift from her husband or by way of 
contract with the minor son, and in any case 
was created in the widow an interest in the immove- 
able pro which she otherwise would not have 

and could not have pomsessed, and as that 
interest exoseded in value Ra. 100, the instrument 
re d registration; 
t the possession by the widow was not adverse 
to the son. 

There can beno ciroumstancesin whichapersan can 
set out consciously to acquire a limited esiate within 
a larger estate by adverse possession, the natural 
legal consequences of which would be to confer tho 
latter, 6 ¢., full ownership upon him, 


| 10684 ; PG - 


Limitation Act—(1008)—contd. 


Per Macleod, J—There May be cases where admis- 
sions on the pleadinga clearly show that the plaint- 
ifs olaim is barred under the Limitation Act, but 
it is very rarely that such admissions appear, and it 
is only in such cases that the point of limitation on 
the ground of edverss posse@ion oan be raised in 
second appeal ` B. Psin Kastwasn [TAGI v. 
Gunarra BAsAPPA Kapier, 16 Bow L. B. 111; 88 B. 
227 5 ° 716 


. 
— —— 88. 3, 19, Sch. I, Arts. 

74, 78, 80, 120 -—Istalmenis, paypicat of— 
* Willingness to pay barred insialments, cmpression of 

—Acknowledgment —Buit to recover wnpaid instal- 

mants—Estoppel—“ Default” —“ Waiver,” meaning of. 

In a suit for the recovery of unpaid instalments 
due unders promissory note payable by instalments, 
it wes found, that ina previous suit to set aside the 
agroctnent under which the promissory note was 
executed, the defendant expressed his willingness to 
pay though on that date the instalments were barred 
by limitation: 

Held, (1) that In a subsequent suit for the unpaid 
instalments the defendant is not -estopped from 
pleading limitation as there oan be no estoppel 

the Act of the Legislature. 

(2) that an admission of a barred dobt is not 
an acknowledgmant of the debt within ssction 10 of 
the Limitation Acts ` 

(8) thas, where a defendant has orpressed his willing- 
nesa to pay, there oannot bə to be “a default” 
within the meaning of Articole 75, Schedule 1, of tha 
Limitation A cts 

(4) thet the pbriod of limitation for the reco 
of instalments commences from the date on whi 
each instalment becomes dus even whereit isprovided 
that on failure to pay three instalments, the whole 
shall become pa B ` 

(5) that the provision as to waiver is enacted only 
in favour of the promises and that it is open to him 
to waive its benefit Mi. Sitanama Onmrry v, Corns 
KRISHNAN OTTI 


-——— 8.5 113, 872 


—— — — —— 8. 5 -Sufficion cause—Delay 
in obtaineng copies and in presenting appeal—Negli- 
“gence of Pleader’s clerk—Not sufficient reason. 


Neither the delay caused by negligence in applying 
for delivery. of copies ab the place where the Court’s 
rocords are nor the delay caused by negligence of the 
Pleader's clerk in the appeal is “sufficient oanas” 
within the meaning of section 5 of the Indian Limi- 
tation Ack. 

Delay in fling an appeal ought not to be excused 
unless there are special circumstances, e. g, mis 
leading by the other side, a mistake in the ' ofice of 
the Oourt itself, or some sudden socident, which could 
not be foreseen 8. ALLAHDADSHAH v, MUKHDUM 
Amin MaiHoOMED, 7 8. L R. 201 977 


—— —— — — 8. | 2—Indion Legislature, if 
within competence of, to enact section 12 of Limia- 
tion Act—Government of India Aot, 1658, (24 & 25 
Vict. O. 67), s. 64—Privy Counc Appeal—applica- 
tion for lesve to appeal—Compxtatron af” period — 

t ele hi obtamaing copy of dsoree, whether to be es- 
ela $ - 





t 
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e e 

In computing the pariod of limitation fore an ap- 
plication for leave to appeal to the Privy Counail, ths 
time requimte for obtainieg a copy of ths dearas ia to 
bs exoluded. é 

It was within ths competence of the Indian Legite 
lature to ensot section 12 of the Limitation Act of 
1008 so far as it relates to applications for leave to 


appeal to the Privy Oounoll, 1t not being forbidden by 


section 64 of the Govarnment qf India Act of 1858. Ca 
ABDULLA Hossa OHOWDHURI v. ANANDA OFAMDRA 


Roy, 18 0. W. N. 1066 _273 
——— — —-— 8. 15 195 
— OS 17, Sch. I, Arts. 


66, 115, 145—Depont of monsy—Re-payable at 
fieed date—Probate and Administration Act (V af 
1881), 4 4—Fetate vesis from time of death of 
testator. 


Article 145 of the Indian Limitation Act is not 
applicable to deposits of money. 

Where money was deposited with the defendant 
for the purpose of adwances for costa of suit and 
household expenses of the depositor and the balance 
was to be re-paid with interest on the disposal of 
the snit: 

Held, that the transaction might be treated as 
a loan re-payable at a fixed date, thatit was governed 
probably by Article 66 and if not, by Article 115 of 
the Indiari Limitation Act. 

In cases not governed by the Hinda Wills Act, 
seotion 187 of the Indian Succession Act doss not 
apply, and under section 4 of tha Probateand Admin- 
istration Act the estate of the deceased in such cases, 
vests in the executor on the death of the testator, 
and there is nothing in that Act to prevent the exo- 
cutor from suing in respect of the property of the 
estate before Probate is taken out. Section 17 of the 
Indian Limitation’ Act is inapplicable to such cases, 
M, BALAKRBISHNUDU v. NARAYANASAWMY Onerry, 87 
K. 176 ` 


Ta aan —- en — 8. IB Person aggrieved kopt 
owt of knowledge of right to have relief by reason of 
fraud—Haecutson sale—Fraud of decree-holder and 
collusion uth Court ofiosrs—Suppression of notioos 
—Judgment-debtor hept out of knowledge of sale— 
Applicability of s. 18—Fraud subsequent gah 
if nocassary to be proved, 

To determme the applicability of sectton 18 of the 
Limitation Act to the arcumstances of a particular 
case, the Court must determine whether the person 
aggrieved by the alleged fraud has been, as a matter 
of fact, kept out of knowledge of his right to have 
relief by reason of the fraud. . 

If it is proved that subsequent to an execution 
the judgment-debtor was, as a matteroffact, aware o 
the sale, notwithstanding the fraud, he is clearly not 
entitled to the benefit of section 18, because, in spite 
of the fraud, he has not been kept out of the know. 
ledge of his right to have relief on the ground af 
fraud. 


` To entitle a person to avall himself of the provi. 
sions of section 18, he ıs not bound to allege and 
prove fraud subsequent to the date of the execution 
salo. 
A judgment,debtor alleged that his decree-holder 
fraudulently and in collygion with the offloers af the 
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Cont omased 2 suppression of the notices with tho 
result that he was not apprised of the sale as he 
would otherwise have baen 1g due oourse, in “other 


words, by means of fraud he was kept from the know- i 


ledge of the sale: 


Held, that his + to have the sale set aside ao- 
ae very die the sale took place, and if he 
was by means of fraud kept from the knowledge of 
the sale, he was necessarily kept from the knowledge 
his right to have the sale set aside and section 18 
of the Limitation Act would apply to such 8 case. 
C. Jorrepaa Momon Rar OHOWDHURT v. BROJANDHA 
Konan Darra MUNSHI 249 

= 507 


— — 8. 19 


19 — Achnotoledgment — 
Limetation—Mortgage — Redemption — Acknotoledg- 
ment of co-mortgagor’s right to redeem. 


A co-mortgnugor's statement in the plaint of a re- 
demption suit, that the other oo-mortgagors have been 
impleeded as defendants booause they would not jon 
os plaintiffs, is sufficient adkemwledgment within the 
meaning of section 19 of the Limitation Act of the 
latter’s right to redeom, A. BALASHWAR t BAM 
Dao, 18 A L. J. 674 86 A 408 


————— s. 19, Sch. I, Art. 148 
— Mortgage — Redemption — Achnowledgment—En- 
triesin Settlement Record not agned by mortgages. 


An entry in a Settlement Record that a mortgagor 
isat liberty to rodoem the land at any time on pay- 
ment of the mortgage money, which entry is not aligned 
by the mortgagee or any other person ` duly 
authorised by him in that behalf, neither amounts to 
a contract between the mortgagor and the mortgages 
nar constitutes an acknowledgment for extend- 
ing, under section 19 of Act IX of 1908, the period 
of limitation prescribed by Article 143 of the Act for 
a redempion sit, P. Warm Ninem v. JHANDA 
Simex, 178 P. L. B. 1914 77 P. W. R. 1014 898 


s. 23 754, 780 
an baan a — B. 3I (1)—Tranafer of Pro- 











Sth e maa Tal 


perty Act (IV of 1882), s. 68—Hortpuge emecuied - 


before Tromafer of Property Act came into forcs—No 
nt ‘er of interest or express power of sale—SHl 
mo withên section 68 of Transfer of Property 
‘Entitled to bonaj of s. 81 (1) of Lra 
tion Act. 


The question whether an instrument is or is note 

mi within the meaning of section 81 (1) of the 

Imitation Act (IX of 1908), does not depend upon 
date of ita execution. 


The term “mortgage”, as defined in section 58 of 
the Transfer of Act, includes elso instru- 
ments which create no actual transfer of interost or 
confer express power of sale. 


A mortgago, though ted before the Transfer 
of Property Act came into force, creating no transfer 
of interest or conferring no express power of sale, is 
still a simple mortgage within the meaning of seo 
tion 58 of the Transfer of Property Act, and within 
the benefit of section 81 (1) of the Limitetion Aot. 
M. Vermwatanai Arran v. Surra Nanan, (1914: M 
W. N. 601; 27 M. L J. 68 ki 24 


s 
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—— ——-——— Sch. |, Arts. 10, 120 
— Preemption — Second purchaser of property 
sought to bs pre-empted, lemitation as against—Uause 
of aclion aad releef against vendes’s assignee—Decia- 
ratory suit, suit against second purchoser to be re- 
garded as —Susis agami first and second purchasers, 
dixtinttiion between—Sale “nought to be tmpeached”, 


meaning of. | é 


Where the first purchaSer sells property ton 
second purchaser before the fling of a pre-emption 
suit and the snit against the former is filed within 
one yeer of the date of the original sale but the lattes 
is subsequently impleeded asa defendant after the 
said period, the sult as the latter is governed 
not by Article 10 buf by Article 120, Schedule I, of 
the Limitation Act, that isto say, the limitation as 
against the second purchaser is mx years. For the 
sult ogninst him is in effect 6 suit for a declaration 
that the pre-emptor is not affected by the re-sa® and 
that the second purchaser shall be bound by. the 
decree which would ultimately be passed between 
the original es to the suit upon a final adjudioa- 
taon by the Court on the merits of the- claim. O. 
Rasawanp BINGH © DUKOHEHOR, 10. L 3.19 116 


art, 11 771 


—— am 44 ` 246 

_ oO art. 44—úirdian and 
scard—Altenation by mother as guardian—Connidera- 
tion applied for benafit of manor-—Suit brought to set 
amde alisnation more than three years after aitam- 
ment of majoruty—Lrymitation 


While the plaintiff was an infant, his mother for 
alleged legal necessity transferred certain property” 
belonging to the plaintiff to the defendant for valu- 
able considération. The plaintif brought a suit to set 
aside the conveyance and recover possession of the 
property, but he had attained majority more than 
three years before the institution of the suit. It was 
found that there had been no legal necessity for the 
alionation, but the money had been in fact applied 
tor the plaintiff's benefit- 

Held, thst the suit was berred by Article 44 of the 
Limitation Act, 1908. R 
_ Article +4 of the Limitation Act applies to = case 
where the alienation has been made by a guardian 
who has not been appointed as such by the Guardians 
and Wards Act or by a similar statutory provision. 
C.: MANYATHA NATH MANDAL t. KHIRODHAR Guoa«n 

. 110 
art. 66 ” 852 
—-—- —— arts. 74, 75, EO 
: 507. 
—_—_—_ ——— art. 85—Mutual, open 
and current account, what constitutes. 

In order that an account should, under Article 83, 
Schedule I, of the Limitation Act (IX of 1908), ocon- 
stitute “mutual, open and current aocount,” not only 
must ik be mutual, open and current, but there should 
also bė reciprocal demands between the parties. 

Where, therefore, a contract creates a right in the 
defendant to demand an account of the plaintiffs 
dealings as the defendant's agent, and a right in the 
plaintiff to demand from the defendant delivery of 
goods 10 a specified amount every month, there ise 
mutual, open and current account within the meaning 
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of Article 85, Schedule I, o$ the Limitation Act, thongh 
there are no reciproaal oredits and debts. 

Par White, O. J. (Oldfield, J, dissenting) —Where 
one party makes an advanco to another to onable 
him to carry on business with him, the fact thas the 
latter executes to him @ pyomissory note for the 
amount advanced does not mako it cease fo be an 
kem of debit as against him im fhe mutusi, opon and 
current account. MWM. Yowoir Bary Bam YUASUZ 








Sarm & Oo. v Isoor Jaman & Co. 128 

menan — Sch. I, Art. 91 246 

— — mama — art. 109 — Sut for 
merna profits —Time begins to run from actual receipt 
of pro, 


Under the present law ina sult for mssne profits 
iè is the actual racaipt of ths proflta that gires the 
starting polut for limitation. N. GANPATRAO v. 
Janaa, 10 N. L. B. 78 865 


— ——- art. 115 852 

—— — ~ mama — art. 116 Sut for ront 

- by jenmi against kanomdar's assignes Obligations 
—Privity of estate—Oontract. 


Articole 116 of the Lumitation Act does not apply to 
assignes 





a jenet's suit for rent against his Lanomdar's 
under a registered deed. 
The obligations of a kanomdar's assignee to the 
jenmi are based on a privity of estate oreatod by the 
mb. 


The effect of taking an assignment of e kanom is no 
doubt to raise by implic&tion a promise by tho as 
signee to pay the rent, but this umplied promise is for 
the benefit of the kamomdar and not a promise for the 
benefit of the janmi, therefore, the non-payment by 
the asalgnee to the jemm:, though it may bee breach of 
the implied promise to the karomdar, is not a breach 
of any covenant on which the zeam can me, that is, 
the non-payment of the rent reserved under the 
original kanom is not @ breach by the assignee of any 
contract to the jenmi. M. NADUYIL Bpox Kart 





AOHAN v. VABADARAJU IYER, 26 M, L. J. 288 4681 
—~ —_— — art. 120 l 9, 507 
en am aaa am aana — arts. 123, ee 


Share of setate defendant legally bownd to distribute, 
suit for—Recovery of possession, limitation in suit 
Sor, by one heir against another—Muhammadan Low 


non of lienholder, not adverss—Inen-holder not 
entitled to sell property to third persons—Widow's 
: ton over deceasel's estate to ba actual and 
lafal in order to create her lism for dower-debi— 

Lawful possession, meaning of—Fraud—Lxtation 

procsedyngs, effect of widow's statement made in, at to 

her absolute titla to property—Attestation of docw- 
ment, no notes of its conisnie—Hstoppel—Consent 

/ to transfer, no presumption as to, by mere attastation 
of deed of tranafer. 

Article 123, Bahedule I, of the Limitation Act, sp- 
plies only to a suit for a share of an ostate which the 
defendant ıs legally bound to distribute and does nos 
fian a suit for recovery of possession by one of the 
against another heir, 4. g. a Muhammadan widow, 


INDIAN OASES 


[1914 


Limitation Act—(1908)—odntd. 


because where o Muhammadan die? intgstate the 
estate vests in the heirs and no one is charge with 
ita distribution. Article. 144 only ıs applioabledto the 
attor caso. 

The posseasion of a len-holdor cannot be adyarpe 
to those against whom the lien is claimed, nor is 
the lien-holder entitled to sell away the property to 
third persons. 

The lien teoognised by law in favour ofa Mubham- 
madan widow arises only in where the widow 
geta actual and lawful possession. Lawful possession 
means possession which has been obtained neither by 
force nor by frand. 

Where the heirs ot a deceased Muhammadan 
alleged that the widow had obtained possession over 
the deceased's property by fraud, inasmuch as 
when she went to the Revenue Courts to ask for 
mutation of the property in hor favour she mado 
sintements which showed that sho was tho absoluto 
owner of the property. 

Held, that- having regard to the fact that the 
entries in tho Revenue Registers are made only 
on the besis ot an “already gristing possesmon, 
the allegation of fraud oonld Zoi be sustained 

Where a deceased Muhammadan’s property, and 
not his widow's right os 6 Hen-holder, is transferrod 
by her, the transferee cannot plead as against 
the heirs of the deceased that by virtue of the 
transfer he acquires any right to call upon the 
heirs to pay him a proportionate share of the 
dower-debt before they are entitled to a decree for 
the proporty in his possession 

Where the heirs of a Mubammadan sue the widow 
and her transferses for recovery of possession of 
the decoased’s property, and the suit is decreed 
and the widow submits to the decree, the trans- 
ferees are no more entitled to plead that they 
are not liable to be ejected until the widow has 
been paid. 

The fact that oertain persons attested the orè 
cution of a document is no wufficiont evidence of 
the fact that they had notice of its contents. 
It cannot be said, therefore, that the parties 
attesting 4 deed of transfer ware consenting parties 
to the transfer O. Axiz-0L-Hax v. MABITAM Bis 
10.L.J 225,17 0.0 187 








—— Sch. I, Art.124 (601 
art, 1326 18 
an amma mann arts 192 — Mortgagor 


and mortgagee-—-Simple mortgage— Adyerse posses- 
sion agast mortgagor not adverse to mortyages— 
Buté for sale—Tamitation. 


A sat onn always be brought under Artiole 182, 
Limitation Act, against all persons in Merete 
whose posseaxion is subsequent to the date of the 
mortgage, provided that the suit itself is brought 
within 12 years from the time upon which the 
money became due. Therefore, a suit for sale on the 
basis af a m a person who is in 
possession of the mortgaged property adversely to 
the mortgagor, is not barred by limitation because 


- of ita having boen brought beyond 12 years from the 


date of the dispossession of the mortgagor, prorided 
it is otherwise within limitation. eA. Ras NATH v. 
NARAIK Das, I? A. L. J. 968 997 
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Limitation ACt—(1908) — contd. : Limitation Act*-(1008)— contd. ae 
a f: different from thet of a living individual Fhere 
ee Sen leant tot 369 "lo distinction in this regpect between a ast ae 
— oe amana art, 196 216 and an idol mstalled in & temple for public ip. 
soar AT Baik by ro Where there is a valid dedication of premises f 


ve) monera for possession of devised land afte: death of 
e Qonor's widow—-Nocessary plea not taken in former 
suit, to be taken to have been adjudicated upon 


One B gifted bis ancestral land to his daughter in 
1887, He died in 1894 The reversioners in the same 
yoar aned fora decldtaiion thate gift of another 
portion of the land to B's daughter's son would not 
affoct their rights, and obtained a decreas B's 
widow died in 1908 The reversioners then sued B's 


daug s son for possession of the devised land of 
which he was ın possossion as donee from B. De- 
fondant pleaded khana-damad: of his father, though 


this plea was not pressed in the previous suit. 
Held, (1) that the suit was governed by Article 141 
of the Indian.Limitation Act and wes within tıme; 
(2) that naamuch as the plea of khaaa-damods 
would, uf established, have been a complete answer to 
the farmer suit, it must be treated as ha been 


adjudicated upon against thoedefendant. Pa BHAGAT 


Sıxan v. Suma Bina, 20 P. B. 1014 156 P. L. R, 
1914 212 


—— a — — art. 142 216 
7 seco eras See art, 144 45, 216 
246 


te nr 








art, 144—Tesue, amend- 
inant of, after trial on issues originally framed ts com- 
pleted—Oonstruction of ons document with raference 
to another—Hindu Law—Idol capable of betng 
endowed with property—Juridical person— Family 
idol and idol installed ın temple for public worship, 
gifts tn favour of, distinction between—Perpetwity, 
rule fortidding creation of, not applicable to cases- of 
valid dedication for religious pur poses—Consecration 
af dol, affect of ~Gift ww farour of . consecrated dol 
rth charge on gifted property for mamisnance of 
osrtain persons, validity of—Property to be vested in 
dol or dety—Trustes's benaficial interest m property 
of trust — Omsssion to frame specijic asus when tssucs 
already framed sufficiently wide, affect of —Succession, 
rula of, cannot be changed by colowrable or fichtous 
endowment — Endowment, deed of, mterpretation of — 

of property from date of gift — ketaton of 
R tm favour of idol, donor's omision as to, effect 
of — Mutagrolll, donor's position as — Wakf - Possession 
of endowed property, swt for recovery of, by heira of 


After the trial on the issucs originally framed is 
completed, the Oourt oan amend an issue and give 
the parties an opportunity of producing thear evidence 
in regard to the same, rf it finds that any pleas taken 
in the pleadings were inadvertently ignored. 

. The omission to frame a speciflo issue cannot pre- 
jadioe the parties in the tral if the issues framed are 
sufficiently wide and they are not taken by surprise 

It is dangerous to congtruo one deed by a reference 
to the torms and conditions enterod m another unless 
the two form part of one and the same transaction 

Under the Hindu Law an idolima juridical person 
capable of taking and holding property, and although 
the 1dol holds property m an ideal senso t h na 

.ninnager or Sheba, tho nature of the titlo ig in no 


s 


religious purposes it will not be invalid merely by 
reason of its transgreasing the rule which forbids the 
orcation of a perpetuity. - 

Wheh an idol been consecrated by the` appro- 
priate religious ceremonies for public worship, 
invisible deity of which dol is the vimble symbol 
is considered to reside in it., 

The Hindu Law recognises a gift made in farour of 
such an idol to the same extent as s gift ın favour of 
a deity in the abstract and gives effect to it even if 
portion of the income of the gifted property is set 
apart for the maintenance of certain members of the 
family dr of the manager and administrator of 
the trust. 

The property which is the subject of the gift must 
be vested in the idol or deity, as the casa may be, 
though the donor or settlor may retain the mlanage- 
ment of the same in his own hands. | 

Where the whole property ia devoted absolutely 
and in perpetuity to religious purposes, the trustee 
has no beneficial interest in ib beyond what heis given 
by the express terms of the trust 


. 


It is not open to a person to change the rule * 


of succession under the colour of « fictitious en- 
dowment., 

A deed of endowment purported to be an immedi. 
ate and abeclute gift of the entire property to an idol 
with a direction that half the income of the said pro- 
perty was to, dag gees hia mn ar maa oertain 
female members the donor's family and their 
issue for their lives and was to revert to the temple 
after them if their lmes became extinct. The donor 
appointed himself the mutaualli of the temple for 
his life and declared that after his death the femalo 
members of the family and after them thelr issue 
should act as such. The deed provided for the acts 
of the mutawallis being subjected to the supervision of 
the Government and for tho Government assuming 
charge of the management of the temple and ita 
property in case none of tho persons mentioned in 
the deed were thereafterin existence and in case 
any dispute occurred between them in connection 
with the management 

Held, that the above deed of endowment was 
noither colourable nor fictitious, but valid and en- 
forceable. 

The property gifted to an idol becomes vested in it 
on the date of the gift, irrespective of the fact thet 
the donor omitted to get mutation of * names effected, 
in its favour in his life-time. 

The ion of the donor appointing himself a 
sautawalls becomes, after the dais of the gift, that if a 
manager and e suit by the donor’s heirs for recovery 


- of possession of such property brought after twelve 


years from the date of the gift is barred under 
Article 144, Schedule I, of the Limitation Act. O. 








SITABRANJI © JADUNATH SINGE, 1 O. L. J. 204 72 
— Sch. I, Art. 145 852 
aman art. 148 898 





— — —- ——— art. 164 27 

— —-— ~ —— arts. 165, 166—Fre. 
cuhon of deoree—Applioation to ast aside sale of plots 
not specified in mo) tgage-deod, | 


N 
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. 
“ Where in execution of a decree for salo in ros- 
peot of certain plots of land which had been mort- 
gaged, a number of plots were sold by auction which 
“were not the plots specified ın the mortgage-deed 
and the sale was confirmed and posssemon delivered 
to the purchaser, and subsequsntly an spplioation 
was made by the judgment-debtor asking the Oourt 
“to set aside the silo end to restore him to possession 
of the plots not covered by the m@rtgage-deed and 
-the decree for sale. . Š 
_ Held, that the apphosgion made by the judgment- 
debtor was one of the nature described in 
Article 165, Schedule I, of the Limitation Act and 
* that Article 165 must be taken to cover any 
application which the Judgment debtor may be 





entitled to make. O. Basa v. Itras KUKW. 

17 0. 0. 04 æ 137 
— —— Sch. I, Art. 166 137 
—=_-—s m art. 167 512 


— — — art. 181—Bengal Te- 
nancy Act (VIII of 1885), +. 178 sub-sec. (8)—Rent 
sale ast aside—Order setting aside sala itself set asido 
—Confirmation of sale on later date—Appleation to 
ast aside sale by decree-holder on grownd of benami 
e . purchase by judgment-dedtor, whether in tims 1f made 
_ throes years after restoration of sale to validity. 
A. slo in oxccution of a rent-decree was set aside on 
September 17th, 1007. The order setting aside the sale 
was itself set aside and the sale restored to validi- 
-ty on July 28rd, 1908, and confirmed on August 28th, 
1900. Within three years of the confirmation but 
after three years from July 28rd, 1906, tho decree- 
holder made ean application under section 178, sub- 
section (8) of the Bengal Tenancy Act to set aside the 
sale on the ground that the purchaser was a berami- 
dar of the judgment-debtor 


Held, that the sppHoation was barred under Article 
181 of the Limitation Act of 1008, because it could 
hare been made when tho salo was restored to 
validity. C.a GOPALSARAN Narayan Biren v. 
Munwoop SIDDIQ 














— art. 182, cls. (5), 
{(6)—Exsocution of decree—Step-sn-aid of srecution— 
Notice to gudgment-debtor-—Dec se-holder wdentifymg 
sudgmont-dabtor, 1f stap-m-aid of esxecuhon—Applica- 
ton diemussed for dafauli—Fresh application for 
action, i 


If in an execution of a decree, the demee-holder 

along with the serving peon to identify the 

i Signe ebtor, that is not a step-in-aid of 

, execution 

An application for execution of a decree was dated 

. July 8, 1906 Notice of that applontion was ordered 

_ to be issued on July 21, 1906, and it was actually sor- 

. red on July 27, one af the decree-holders identifying 

“the ju nt-debtors to the serving peon. That 

application was dismissed for default on August 1. 

1 The next apploation was made on July 27, 

1908. On August 9, 1909, without any notice to the 

: jundgment-debtora, the Court held that the application 

- was not barred and directed notico to isu. Nothing 

further being done, the application was dismissed for 

_ default on September 4, 1909. The present applica- 
tion was made on April 21, 1911. 


“lunatic who has not been properly 
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Limitation Act— (1006! —canold. 


Hald, that the judgmeat-debtor, not gaving hal any 
notice of the order of August 9, 1900, wag @ntitled to 
show that the decree had become barred by lunitation 
by reason of no stepa havang been taken between July 
21, 1906, and July 27, 1909, that what took place on 
July 27, 1906, was nota step-in-aid of execution, thet 
July 21,1906, when notice was directed to be issued, was 
the proper date from which the period of limitation 
commenced to run; and that the application for exe- 
outon was berred and was gightly -dismissed. C. 
Jusot Kreion AMARWARI v. OHIKTAMONI Bor, 20 0. 

J. 





Sch. I, Art. 182,cI.7 35 
` e 


Lis pendens— Pre-emption — Vendee selling 
property after suit to persons having superior right, 
effect of—Buperior and inferior rights of pre-amp- 
tion—Right of pre-emption not exercised within, 
but conveyance of property taken after, period 
prescribed by law, effect af — Plea of non-transfer- 
ability, whether can be raised by purchaser— 
Hstoppel i 32 

Lottery prize- Dishonestly obtaining lottery 
prize— Wrongful gain—Wro loss—Oriminal 
Procedure Code (Act V of 1898), se 517,545 963 


Lunatic—Decree agarnst lwnatic who was not repre- 
“asnted—Sale tn execution—BSale void or vordable. 


A sale in execution of a decree obtained against a 

represented, is 

without jurisdiction and void, and not merely vold- 
eble 


The fact that it was not brought to the notice of 
the Court that tho defendant wasa lunatio, left the 
Court entirely without jurisdiction. Ca HAKIMULLAH 
v. Noin Cuaxpra Barua, 180. W. N. 1820, 200 I. 
J. 291 177 


Madras Act VIJI of 1869—Naeide’s inam 
enfronchissment, effect of—Inam title-deod does not 
affect other people’s tnis) oste——Burden of proof. 


Nothing contained in any tnam title-deed nhall be 
deemed to affect the interest of any person other 
then the inam holder named in it, whether the 
deed has been issued before the Madras Act of 
1860, or after it. Hnfranchisement does ther 
grant nororeate a fresh title, but only oo s 
the existing one freed from the obligatiêm of service. 
The issue of the inam title decd at most imposes an 
the porsons setting up titlo against the inam holder 
the burden of proving their titio against him. Ma. 
Porat Larongana Namu e Dona Guppanma NAIDU 
LL. W 820 377 


Madras Act (HI of 1905), f.2 547 
Madras City CIvII Courts Act we 
of 1892), ss. 3,9 = 16 


Madras City Municipal Act (ill of 
1904), 3s. s 22—Rules under section 413 — 
Objection to inclusion of name in list of osndidates 
for election— Allowed but mame not directed to be 
struck off—Magistrate—Revision 134 


> — 8. 52 * 134 





“e 


Vol: KXIV i 
d Ivil 
ST Pen 14 


s. 19 528 
Madras Court of, Wards Act (I of 
1902), 8.45 195 


e Madras Estates Land Act (XVIII of 
1865), 8. 151—Co-cwners—Ons co-owner ac- 
quiring tenant's rights— Bjoctment, suit for —Rerenue 
Oowrt—Jurisdiction. 

Where  co-cwnerseued to eject a tenant in & 
Revenue Court making the other co-owner, to whom 
the tenant had transferred his rights, a party to the 
suit: f 

Held, that the Revenues Court had no jurisdiction to 
entertain the suit as the remedy of the plaintiff was 
to sue in a Civil Court for Joint possession or parti- 
tion. M. SUBRAMANIAM OHATTIAR ov. PERIASAMI 
Tawyas, 26 M. L. J. 485 726 


Madras-Estates Land Act (lof 1908) 
—Oaues of action arising before Aot cams into force 


ceuse of action arose before Aob I of 1908 came into 
force, provided that the suit itself is brought after 
that date. MM. Pesan, Disrzict BOARD, Tansons 
v. MUTHU VAIRA AMBALAGARAN 722 
— — —— a — 8s. 3 (2), 6 (2), 8, 
wase —Non-oooupanoy righi—Holding over under 
sapired lease at dats of Estates Land Act coming into 
force —Liable to bs evicted in Owi Court —‘Acgquired’ 
in Eacoption, to s, 8 of Estates Land Act, moaning of 

—Bcopé of ss. 158, 157 and 168 emplained, 

Where the plaintiff suea to eject the defendant, 
who isa tenant of old waste ina Shrotriam village 
holding over under an expired lease of three years 
Pakane Wan the Estates Land Act cone mo 
oroe, and it ound that he has no ocoupano 
in the land : ; res 

Hold, that the defendant is liable to be evicted in a 
Civil Court. : 


Per “Miller, J—When it is found that a tenent 
has no occupancy right in his holding and the 
land is not private land, the presumption is 

the oooupancy right is in the Ider either 
by original grant or by prior or subsequent 


ti 
“the wor 'noguired' in Exception to section 8 of the 
Estates Land Aot does not exclude soquiaition by 
surrender or abandonment and a restricted interpreta- 
tion not to be placed upon it, 

Per Spencer, J.—The proviso to section 158 of the 
Madras Fstates Land Act has the effect of taking the 
caso of aoni-govapanoy ryot, holding under an expired 
lease granted before the Act, out of the jurisdiction of 
the Collectors’ Oourt. g ` 

Bection 157 does nob nullify the proviso to 
section 158 and it only prohibits s tenant of old 
Waste being ojected ase such even if he signed an 
agreement to quit. 

The words ‘admitted by a landholder in possession 
Of a ryoti land’ in section 6 of the Act mean aovept- 
ance by the landholder of any portion of the rent 


fixed for such lagd. M., Ponnuswawy Paparacu v. 
KABUPUDAYAN, M. L. J. 285, 1 L. W. 818; 15 M. L. 
T. si 217 


GANTRAL INDEX. Pes 
Courts Act (I of 


Madras Estates Land Act—oonid. 


è 
Se S. — S. 3, cl. (2) (d)— 
“Estats,” meaning of -~ Grant of village to certain 
Brahmins as inam — Landa partly cultivated, partly 
immemorial waste lands— Wasto lands subsoquenily e 
let owt to tenants fog culivation—Sust to ejat such 
tennis from land — Oin Courts have no jurisdiction 
—Revenus Courts only have jurisdiction, R 
Per Sadasiva Atyar, J.—"Where the grant to certain 
Agrebramdar is of a village containing both cultivated 
and immemorial waste lands asan inam, the presump- 
tion is of a of the melvarom interest of 
grantor in the cultivated lands and of his right to 
derive meivaram revenue from such immemorial 
waste lands, but not of the soll itself. 


Where immemorial waste lands of a small extent 
are granted as inam along with a largeextentof other 
cultivated lands, the presumption is that the former . 
should be treated as ryoti lands, and not di home 
farm or private lands of the inamdar. The fact that 
such lands were allowed to be occupied from time to 
time by, tenants, does not shew that such tenants ac- 
quired the right of permanent occupancy in the lands, 
A surrender, therefore, by such tenants cannot give 
the landlord any kudsvarom interest in the lands. . 

Buch a village is, therefore, an “eatate’ within the 
meaning of section 8, clause 2 (d) of the Hatates Land 
Act 

Per Seshagiri Atyar, J.—In this country Oourta are 
bound to proceed on the assumption that the right of 
the soll is in the Government. 

Where, therefore, there isa granb of e village, it 
means that the grant is of both melveram and 
kudivarom interest In the land. 

In order to bring a base within section 8, clause 3 
(d) of the Estates Lend Act, all that need be 
is (1) that the entiro land revenue or rent the 
grantor was entitled to in the village must have been 
transferred, (2) that the grantee should not have been 
the owner of the hudsvaram of the village as a whole. 

Where the grantee is the budivaramdar of a part of 
the village, the village “an estate’ within the 
meaning of section 8, clause 2 (d) of the Estatos Land 
Act. 

Nor oould the landlord acquire a budévaram 
interest by mere “surrender” under the exception to 
section 8 of the Retatese Land Act. Where wa ryot 
abandons land, there must be some act on the part of 
the landlord indicating an intention to make it a part 
of his “home-farm landa.” 

Surrender is not a mode of acquisition aad has nob 
the same effect in conferring rights as transfer or 
succession. 

Per Owriam.—No suit to eject a tenant from 
the immemorial waste lands alone (into which 
he was lot into ccoupation by the ) will lie in 
a Oivil Oourt at the instance of an tnamdar, when 
the to him is both of cultivated and immsmorial 
waste lands in such Village. M. UpPapaasta Van- 
KATA v. Divi BrtTARAMUDU, 26 M. L. J. 685 


153—Ryots in possession when Act cams into foros 
Occupancy ryote. ` 
: Aryotlet into possession under a lease for a period 
of one year and in possession on the date the Estates 
Land Act oame into force is “an occupancy 
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Madras Estates Land Act—oconcld. 


ryo” and no suit for his ejectment can lie under sec- 
tion 158 of the Estates Land Aot. M. Ragavanu- 
xori MUTHUKRISENA v. Basu Omarr, (1914) M. W. 


. N. 406 88 
s. § (2) 217 


oo 8. 8, cis. (1), (2), 
(B), (4)—Hargor of occupancy sights by transfer, 
whathsr oomverte ryoti land into private land—Sec- 
tion 8 (4) tnapplioable to tenants in possession at bima 
of passing of tha Act. 

Under section 8 (3) of ths Madras Estates Land 
Aot the merger of an osoupanoy right by transfer or 
saccession under clauses fi) end (2) has not the 
effect of converting ryoti land into private land. 

Tho provisions of section 8 (4) apply only to tenants 
lot mto possession after the Ristates Land Act 
was passed and not to tenants in possession before 














and at ipe bimo of the ing ofthe Act. M. AB. 
P. L. Va. VuwrAPPA Omarry v. MUDALI, 26,00. L. J. 
378 375 








s.8, proviso 217 


nt ne aes re mn Be AO — Considerations 

not restricted to (a), (b) and (o) of section 40 (8)— 

© No partiowlar weight to be attached to (a), (b) or (o) 
Interpretation of clause (a). E g 

The threp conmderations (a), (b) and (c) in sectim 

40) (8) of the Madras Estates Land Act are not the 

only conmderstions which the Collector haa to bear in 

mind bofare what the fair money rate 

to be fixed by him should amount to. Nor should 

the considerations ina particular clause (a), (b), or 

(0) be given more weight than in the other two. 

expression “the a value of the rent 

actually sccrued due to the land-holder during the 

ten years” moans theaverage rent per acre 

of the holding arrived at by dividing the total of the 

Tents per culivated acre received during the ten years 

by the number ‘ten’. M. VADURUYADA VINIANNA v. 


` Recurvan, MADUR AND NIDADAYOLA Esrarxs, 1L. W. 
245 786 
88. 151,152 865 
-B 153 217, 865 





——~—— — 88.157, 163 217 


—— 8. 2I3—Dutrami—Sur 
for damagee—Oause of action—Linutation Act (XX of 

1908), s. 28—Distramné not contimuang wrong. 

A second appeal, in accordance with the provisions 
of the Oivil Procedure Code, would He to the High 
: Court from an appellate decree of the District Judge 
peo eee Gate the decree of a Deputy 

60 a mut under section 2 5 

ae ; 18 of-tho Madras 

The cause of action in respect of which i 
under section 218 of the Talen Land Act ix berught 
- arisos on the date of distraint and not on the dey the 
property attached is released on payment cf the 
money due. - 

Where the i which 
a a give riwe to the cause 
distraint is not a continuing wrong, though no doubé 
the injury oontinnes, and not being inni 


—~ 
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Madras Water Cess Act (VII pf | 
1865), 88. 1, 4—Rules framed undhr Ad, olin. 
of—Powsr of Government to frame rules—Reemption 
from tas, jurisdiction of Oiv Court to decide — 
“ Engagement”, moaning of. 

Under section 1 of Act VII of 1885, Goverment. 
right to make rules, having the force of law, is y 
with respect to the rates at which water cess should 
be levied and the manner in which it should be cool- 
lected, and 4 does not eatend to ths decision of the 
question whether there is an engagement exempting 
any land-holder from liability to the tax Ofvil Courts 
alone have jurisdiction to decade that question. 

A proprietor is entitled to exemption from water 
cess in respect of land classed as wet at the Perma- 
nent Settlement, which must, for this purpose, be 
treated as an “engagement” within the meaning of 
section 4 of the Act and the Government cannot out 
off existing sources of supply to these lands by their 








anicut system. BM. ZTAMINDARNI OF VIKMYAMMJPETA 

Estate v. Swcamtany or State 74 
——— 8.4 741 

Maintenance. s& HINDU Law. 





———Husband and wife—When wife 
is entitled to be maintained while living separete 
from husband 962 


— — Marriage -Burden of proof— 
Burmese woman and Ohinese man~Law applicable 
—Ohinsse law of marriage more restricted 572 

-_— —~—— Wile, when entitled to main- 
tenance — Husband's father not liable — Father will. 
ing to keep child — Rate of maintenance 841 


Majority Act (IX of 1875) 8.3 290 


Malabar Compensation for Ten= 
ants’ Improvements Act (Mad, 
Act I of 1900), ss. 5, 6 and 19—Con. 
tract prio: to 1886—Rate of compensation wn contract 
—Less favowrable—Tonant entitled to clam compon- 
schon as wader Act, 

A contract, which is made prior to the 1st January 
1886 and which regulates the rates of compensation 
claimable by the tenant for improvements or provides 
for methods of fixing the amount of compensation 
due to him (such rates or methods not bemg in 
cordance with the provisions m sections 5 a of 
the Malabar Compensation for Tenants’ Imp§pve- 
ments Act) but which does not expresslygefar to the 
tenant’s right to make umprovementa, 1s not binding 
on him if such a contract is losa favourable to him 
than sections 5 and 6 of the Act, and the tenant is 
entitled to repudiate the contract and to claim com- 
pensation according to the provisions of the Act. 

Section 19 of the Act does not deprive him of such 
a right. W. Koonv Rania v. ABDUL Ranwan, 1 L. 
W. 488; 15 M. L. T. 856; 26 M. L. J. 528 106 


——— — 88. 6, 19 106 


Malabar Lau nyati by 
-~ peasation—Purchassr from ta, rights of. 
Under Malabar Compensation for Tenants Im- 


provemenis Act (I af 1900), whero a subsequent lessee 
purchases the lease-hold interest of a prior lessee 
also, he must be paid compensation not only for the 
improvements gffected by him bwt also for the 
improvements affected by the losseo whose interest 
has passed to him, ° es 


VoL. XXIV] 
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shold be pivots the tenant to remove 
building’ on the land within a certain time and H he 
fails, the Piel neneka Ra ought not to be thetr 
full value but only è ble amount. Mi. Pat. 
repeat Momin Kor v. 0. P. UMMATYA UMMA 849 


Karar among members of tarwad— 
Karnavan authorised to appoint heir—Authorisation, 
affect of—Mectment as against such hetr. 

Where under the sfithority of a karar between 
himself and the other members of a tarwad, the 
karnavan appoints an heir to certain | kept as 
“oommon tarwad pro *, the appointment is no 
more than an affiliation of a stranger into the tarwad, 
and no suit in ejectment will lie against the person 








so affiliated, from the tampad property in regard to. 


which the affiliation was made. Mi. MUTHUVANA 
OHIRUTHA v. MUTHUYANA Vaan 703 


tanon, nature of —Succsssion, prin- 
ciples of —Nature of ostais taken by Btani—Sudt by 
one stani to recover possession from another—Period 
of limetation—Title by pgesonption when complete 
sohere several offices were held successively for more 
than twelve yecra—Mach office held for less than 
troslve yeare—Misjoinder of causes of action—Fvi- 
denos Act (I of 1872), ss. 82, cl. (5), 88—Adméisn- 
bility of document containing statement of deceased 
person as to right of sucosssion—Deposttion goen n 
previous litigation—How far admnble in evidenco— 
Proof of custom. 


A stanom property in Malabar does not vest in the 
family of the holder, but vests in the stani himself indi- 
vidualiy and descends to the person who succeeds to 
the dignity of tanom and the stam’s ownership and 
interest in the property af his tarward ceases on his 
succession to the sianom, as if there waa a division 
between himself and the other members af the 
tarward, though his relationship and consanguinity 
with the family do not cease and for all purposes of 
religious, funeral and other ceremonies he continues 
to belong to the family. Suocession to the office is 
i general, regulated by priority of age 

estato taken by a sani though limited in 

EL eee ge re kin A ahaaa pasah pgn only 

entitled to the income aoaruing during his life, but he 

the power af i 

or of alienating it where such charge or aliena- 

tion is n or beneficial to the estate. The 

position of a stam) may be likened to that of a Hindu 
widow. 

Where according to custom, the vacancy in the 
office ` af one by the five alanoms must be filled up by 
the senior among the holders of the four Kovilagams 
attachedto those five stanoms,and where ® person 
pot a member of any one of those Kovlagams but 
belonging to a different stanom usurps the office in 
1896, and a member of the Kortlagam whose right 
arose only in 1008, brings a suit to declare that the 
previous stam wos not legally appointed to the office 
in 1895 and to recover possession from the usurper- 

Held, that, (1) though causes of action which arose 
on two different dates were joined together, still as 
the relief is only ancillary to the prinaipel relief 
claimed there is no misjoindar ofcauses. 

(2) A noni injn the postition of œ Hindu rever- 
poner. Where there are successive® stanom-halders, 


GENERAL-INDEX, . 


a charge upon the 


, 1078, 
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. 
each is independent of the other and one does nob 
represent the other. Wheres stranger usurps the 
office of tanom, though a suit for a declaretion that 
the usurper’s title is invalid is open to each stani, 
atill he is not bound to sue at anoe, he can wait til 
his right actually into existence. A suit thus 
brought by @ partioular clatmant oannot be anid to be 
barred by limitation if brought within the limitat{on 
period from the*date on which his right arose. E 

(3) Tile by prescription can be d only 
against a spectfic individ Where, ard a 
stranger is in wrongful possession of two or three 
stanom offices for a total period of thirteen yeers, 
bat remains in possession of each of them for less 
than six years only, he cannot claim title by prescrtp- 
tion to any one office, <A stani is not a mere trustee, 
a stanom has properties attached to the offloe, unless 
properties attached to the office were also adversely 
occupied the offloe alone cannot be acquired by 

tion. g 

(4) Statements made by a deceased person are 
admissible in evidence under section 32, clause 
(5) of the Evidence Act not only to prove 
“relanfonahip by bld, marriage or adoption,” but 
also date of birth on the same principle. A dobument 
containing 6 statement of a deceased as to the 
mode of succession obtaining in a particular family is 
also admissible. 

(5) Where the interests are identical, and when the 

eot af the litigation is to advance a common claim, 
evidence givenina former judicial oan 
be received in evidence under section 88 the 
Bridence Act in a snbsequent proceeding even against 
persons not parties to the previous hiigation. 

(6) To prove a family custom, the usage must have 
been prevalent in the family for a long period, it must 
hava become a distinct tradition of thefamily. Where 
only a very few instances were proved, and they were 
inconsistent with the course of events, it 
must be held that the oustom has not been proved. 
M. PATINHARKURU v, Raman VARMA 519 


Uralers of devaswom—Authority em. 
outed by all but agned by some, whether mffioroni, 

A document executed in the name of all six wralers 
of a devaswoom but signed by only. flve of them, is not 
sufficient suthority to invest a particular waler with 
power to create a melcharth on behalf of a deraswom. 
MM. Onaxryit VATAKATHRA IOHIKUTTI V. THIBUMAN- 
DHANKUNNU Dwvaswox UBALIRS 939 


Mandamus, application for, contents of? 134 


—_—— , writ of—Disoretionary pewer, how 
exercised—Personal might af and threatened injury 
to person -seeking relief—Person holding ofloe on 
conditional appointment, if entitled to relief—When 
validity of appointment in question, if application 
entertainable before validity declared by suit— 
Honorary offce—Proceedings not meant for opinion 

. of Court in doubtful matters 404 

Mappiliahs of North Malabar, whether 

governed by Muhammadan Law or by Marumakatayam 


Tate —Ouakom —Bpaoifio instances where custom sst up 
and Kndenoo— Madras Oinl Oourts Act 


proved—. 
(OT of 1878), $. 19. 
The question whether the parties to @ case are gov- 
erned by the Marumakatayam Law or Muhammadan 








` 
1076, e j 


mippitians of fae WMalabar—ocnad, 


Law is one of fact, namely, whether the particular 
ea na kare na ie cnet eaten Sf law or the 


ji ia’ ca dis tay to TE E eligi: tae 
rules of succession being a portion of that religion, it 
may be inferred that there would be a tendency to 
follow the rules of Islam as the inheritance. 

The way in which property been held or the 
wef in which the parties conducted themselves 
in the past, or the pefiies themselves or their 
ancestors have in previousitigaiion set up that they 
are by one wystam or the other, all that 

d be strong evidence to shew what law the par- 
ties have followed. 

Ina newly conquered country the Sovereign has 
allowed to adopt any custom which they fol- 
lowed to guide Courts in deciding upon their rights. 

What custom or rule they have followed is alwa 
a of fact, Whether such oustoms should 

aroed by Oourta or not is e rule of law depending 
upan various considerations, such as they are not un- 
Se ete opposed to fuble poliey or unreason- 
able. 

pahore there aro s number of dadia ona whioh show 

Muhammadans preferred Maruma- 
tae Say paga raganing ken Law in questions of 
wucceasion eto, there is a presumption thes Maru- 
maketayam Lew is the law apploable to such 


en. 

In such cases, Courts must take judicial notice of 
Be daa dap gaga ee ee ee 
and proved. Mi. KUNAHAMDI v. KALANATHAR, 16 H 
L T. Pn 27 AL Te J. 156 5 
Marrlage, dissolution of—Adultery—Orusliy— 

Judicial separation-——Assaxli—C ondonemenit— Revival 

of offence—Gonorrhaa, proof of adultery. 

Mere adultery is not sufficient to grant a decree 
for dissolution of marriage but it is sufficient to grant 
a decree for judicial separation. One act of assault, 

when there was Proroostion for it, is 
not sufficient to prove legal arug The offence of 
assault, though caror, may su revire 
when adultery is prov 

Adultery wan keld. to be wailciontiy proved where 
the husband had contracted gonorrhmwa and did not 
alloge that he had oontracted the discese from his wife 
or any other source. La B. Martina HINDLE v. 





BIOHARD JAMAS Homi ° 710 
1—Aoquisscence before and after 
act, difference between—Man and woman liring 


third party 
Merger—Merger of oocupancy righis by transfer, 
whether converts ryoti land into private land—Seo. 
tion 8 (4) applicable to tenanta in possession at 
time of pessing af the Act 375 
Mesne profits—Decree 


dure Oode (Act V of 1908), s. 47 
Munsif can entertain claim 
for meme profits beyond pecunlary jrit ga 


i aa 
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Misjoinder of causes of action= 
Removal of crops by esoh individual on 


spiracy neither alleged nbr proved © è 3° 
Misjoinder of charges—oOtjetion, affect 


of. 


An objection as to misjoinder of charges ine se» 
criminal case, whenever and wherever taken, is fatal 
to the conviction, and there must be a re-trial. C. 
BHYAMBAB Korat v. Ewpmeor, 19 O. L. J. 688; 15 Or. 
L. J. 472 . 352 


Misrepresentatlon—Rescission of ona 


Mortgage attested by one if tens Santana of 
scribe as writer not as witness 315 


Condition of fifty years, whether inequitable 
in absence of fraud or wadas influence—Inierest at 
Rs. 1-4 por cont. per mensem on part only of mort- 
gage money, wheather inequitable or onerqus. 

In the absence of fraud or undue influence a condi. 
tion in the mortgage-deed thas the mortgagor should 
have no right to redeem until the raf fitty 
years is not inequitableind will not sot aside, 
especially when it is found thas the mortgagor went 
into the transaction with his eyes open and so far 
from having suffered from it had found it extremely 
profitable. 


The condition as to interest to be charged at the 
rate of Re. 1-4 per cent. per mensem on part only of 
the principal mortgage money is not inequitable or 


onerous, P. BUNDAR Sinan v. HUKAM er 





— Conditional sale—Alteration in 
terme—Regulation (XVII of 1806), ss. 7, 8—Notswe, 
dafoct sm. 

When the terms of a conditional m i 

are altered by mutual consent, there is an innovation 

of contract; consequently the original sale clause can- 

not be enfarved. 
A notice under section 8 of Regulation XVI of 

1806 is also defective when it does not state ogrrectly 

the amount due on the mortgage-deed. 


The original mortgage with conditional sale 


wea of some land and s house for Ra 
which took place in 1896. In 1900 tho sana fr 
sold to the mortgagee for Ra. 225 inol of 
Es. 60 as interest on the original morighge money, 
In 1908 the mortgagee sapped for notice of fore- 
closire Ba. 428 due on the house and failed 
to give credit for the said sum of Ra. 225. 


Hold, that a conditional sale could not be 
enforced. P. Bisuwx SINGH v. INDAR Bman, 91 P. 
W.R 1914 189 P. L. B. 1914 684 


—— — — ——_ ——_ Imteroet poss diem. 


A conditional mortgage deed was executed for a 
term of five years. The deed provided that the 
usufruct should go against th® interest save to the 
extent of Ra. 10 per annum which the mortgagor 
covenanted to pay to the mortgagee: 

Held, that the m waa entitled to got Ba. 10 
not only for the peridd of five years buk up to the 
time of payment. As ABDUL AWAD. Mm STA 


4 
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1——t__—— ef joint property by father—Decree 
obtaindl against father alone—No family necessity 
Father dying subsequent to decrsee—Liahbility of 
sous—Property not liab® evren tothe errant 


father’s share 
_ — Kanom—Kanomdar to pay 


after 

Revenue increased — Liability —Kanom dar. 

Where a kanom document provided thab out of the 
estimated income af the properties fixed at a certain 
quantity, the kanom mortgagee should pay the janmi 
every year a particular amount “after deducting 
Gorernmont revenus and interest onthe kanom amount” 
and subsequently at the Settlement, the Government 
revenud waa increased: $ 

Held, that the kanomdar himself must beer the 
iforease in the revenue sa the document gave him 
also a right to onjoy the increase in the income. Me 
OmmcratHoon, Raman Naupupal v. Nacatasmar 870 


— Mortgage executed before Transfer of 
Property Act came into force—No transfer of 
interest or exprees of sale-~Still mortgage 
within section 58 Tranaf@r of Property Act—En- 
tiiled to benefit of section 31 (1) of Limitation Act 


Morigagoe's right to decree for sala. h 
Where money is secured on property, whether ib be 
or other mortgage, the mortgagee is 


his mortgage subjoct only to the limitation imposed 
by the provisions of the Transfer of Property Act. As 
Bman Lat v, Dox Nawpaw Lat, 12 A. L. J. 897 


867 

—— —— Mortgagor sand mortgagre—Mortgagee 

ay ares of three mortgages on same property 

it upan last morigage—Mortgagor’s minor sons 

also tmpleaded—Decree for sale—Docres amended 

to bring in guardian of minors—Brecution—fale 

with prior mortgages as encumbranoes—Rquity of 

redemption, whether still in mortgagur— Mortgngess 
whether trustee 1 


—— +— Redemptlon—Aoknowledgment— 
Entries in Settlement Record not signed by mort- 








A usufructuary mortgage was exscuted for a term 
of 40 years and was to be redeemed on the day 
following the campletion of that term. Ifthe mort- 
gagor failed to m on that day the mortgage was 
to hold good for e second term of forty years. It 
was also provided that the mortgagor should not be 


12 A. L. J. 927 


———————— Defendant subm 

and purchaser of equity of redemptdon—Suit by 
m against defendant for redemption— 
Defendant ingompetent tp claim redemption of 
plaintiff's mortgage in suff “ 636 
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es 
14 
Mortgege—conti® i e’. 
—— Joint famiy property 
ont; father— 
Be ee ey ee 


obtained for mortgage debt—Right of sons of mort- 
gagor to redeem 612 








later—Clog on equity of 
redemption —Specifio Relief Act (I of 1871), 1. 42a 

Declaration, . 

Where a later morigage in favour of tHe same 
mortgagee creates a charge on the m 
property and also contains the covenant that the 
mortgagor would not be entitled to redeem thé 
earlier mortgage without first paying whatever was 
due from him under the later m the covenant 
is not clog on the equity of redemption and remains 
in force until the earlier m is redeemed or 
becomes irredeemable by on of the law af 
limitation. ` 

Where a mortgagee executes two different mort- 
gagos in respect of the same property in favour of the 
same person, T in the later mortgage that 
he would not redeem earlier mortgage without 

the later mortgage and denies the right 
of the mortgagee under the later mortgage, the mort. 
gagee can seek a declaration of hisright under section 
42, Specific Relef Act. A. BAMOHARAN v, JAGAN 
Bamar Lat 737 





Redemption — Simple mortgage 
pronding redemption before prior usufruotwa y mort- 
_ gage— Clog on equity of redemption. 
In a imple mortgage there was a provision that it 
should be redeemed before an mortgage 
between the same parties in respect of the same pro- 


perty: 

Held, that the provision was not a clog on the 
equity af redemption. A. GAYTADIN Survey v. GAJA- 
DHAR GII 


SUIt—AU mortgagess must be 
made parties —Non-jomder, afoot of —Partres. 

In a mit for redemption of a mortgage all the mort- 

or their representatives are necoasary nartier, 

EF ona of. the shurigaiene ia not mada party, the mut 

should be dismissed for non-joinder. A. Saman-vp. 

DIN Krax v. Hira Lat, 12 A. L. J. 619 25 

— Reduction in reduced claim, when noi 
allowed— Power of Court. 

Where after making all possible redtictiong claimed 
by defendant the real amount due to plaintiff largely 
exceeds the sum for.which he sues and even the net 
amount due, excluding the interest payable thereon, 
exceeds the reduced claim, no further deduction can 
be legally made therefrom. P. ADMHINISBTRATOR- 
GENERAL OF BENGAL v. LALA Das, 68 P. W. R. 63 











166 P. L. R. 1914 


—Sale—Snit to redeem— 
Period of Ihnitation—Burden of proof 





yeara—~ 
310 
—— Simple mortgage—Oovenant to pay esson- 
thal—Construction of document— Mortgages or charge, 
À convenant to pay isan ocpsential element af‘ 
simple mortgage. s 


4 





4 


‘ without notice. It must 


thre : ; . 


Mostgage—ontd. e -æ 


a : 
In a mortgage-deed the portgagor said: “whenever 
we pay the mme to you, you shall receive it and 
give baok the deed.” 
Held, pear Sadasiva Aiyar, J.—That there was no 
covenant to pay andthe document only created a 


- Por Seshagiri Asyar, J.—Thit there was a covenant 
to pay, and a mortgage was created and not a 

only. M. BAnGAPPA v. THAMMATAPPA, 26 M. 
L. J, 514 372 


of undivided share, partition after oxsow- 
tion of, mortgages's tights in case of—Afortgagor or 
* auction-purchaser, share allotted to, tn parktion— 
Mortgages to aocept partitioned shave as secunty in 
place of undivided share—Substrinisd securtty, mort- 
gagee’s right as to, cannot be defeated by plea of bons 
fide purchase without noticse—Charge—Hquitable lion 
—Specified plota mentioned in mortgage of wadivided 
thage not falling to mortgagor in partition, mortgagee’ s 
right in respect of—Eniwe paruhoned share of mort- 
agor to be looked to for security oqual in calus to 


charges not being notified in, offect on auction pur- 
ohaser of-—Prior mortgagess, no duty of to get their 
mortgage-tiens notified in sale of mortgaged property 
consequent on subsequent morigages’s decres—Estoppel 
—Validity of mortgage by owner of property cannot 
be questioned by auction-purchaser of property. 
Where after the mortgage of an undivided share o 
partition has fairly been carried out, the mortgagee 
must exercise his right as such against the divided 
share as security in place of the undivided share, in- 
asmuch as the co-sharers of the mortgagor tke the 
land allotted to them free from the mortgage. 


Such a right is nota mere or equitable Hen 
which oan be defeated by a plee of bona fide purchase 
enforced against the 

perty in the new form in which it comos to the 
F iortgegor or the purchaser. 

Tf there are some specified plots mentioned in the 
deed of mortgage of the undivided share and these 
plots fall in partition to the share of | a oo-sharer 
other than the mortgagor and there is no` evidence to 
show what plots the mortgagor recelved in exchange 
for the specified plota, the mortgagee has to look to 
the entire share, which the mortgagor received in 

tion, for a security equal in yalue to the security 


co elo piaia 
ortgagee got a decree against the 


eyecare and the prior mortgagees for sale of the 

mortgaged property. The prior mortgages were not 
notified in the proclamation of sale and the property 
was sold. In & subsequent suit by the prior mort- 
gagoes against the mortgagor and the auction-pur- 
chasers, the auction-purchasers contended that the 
mortgages were legally invalid and thai the prior 
mortgagees ware estopped from enforcing their claim 
against the property purchased in auction inesmuch 
as the prior mortgagees did not get their mortgages 
notified at the time the sale was proclaimed: 


‘ Held, that— 


(1) the ancon-purchasers could not asthe repre- 
sentatives of the mortgagor anestion the validity of 


cress 
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(2) no case of estopped arose inaamosh as tho *priof 
whose interest as far as they oon- 
cerned was safe, ware not bound to have their mort- 
gages notified at the fime of male, O. KirArTAT 
Uran v. MAHABIR Peasan, 10. L. J. 175 2 
Mortgage~debt—Payment of whole to offe 8f 
two jomt mortgagess despite notice to thé contrary 
from other—Lortgagor compelled to pay to other 


Nase not bouna to refund to mort- 


TE one oë the ye olih ieee ves notice to 
the mortgagor not to pay the whole of the mortgage- 
debt to the other mortgages, but the m dis- 
regarding the notice pays the whole amount to that 
other andis afterwards compelled to pay the share 
of the former, he cannot claim 4 refund from the latter 
wham he hes péid in disregard of the notice. A. 
Dani Dra v. BHAWANI Prasad 88 


Mortgage-deed—Construction---Patni of nine 
villagee—Mortgage of ssven—Enumerathon of total— 
Patni rent— Whether two villages not mentioned in 
mortgage-deed were mortgaged. 

In a mortgage-deed toro was an enumeration of 
soren villages, which were stated to be in district H in 


` Towsi Mahal No. 300 and ins patni in the name of 


P Q, and were recorded in the semedari sheruta of 
JT of which the annual rent was Rs. 40655. In 
fact in so far as the deed stated that the annual rental 
was the sam mentioned in respect of the patni of these 
villages, the description was inaconrate inaamuch as 
the annual rent was payable in respect of the patmi 
which included these villages as well as the two other 
villages not specifically mentioned: 

Hold, that, as there was a specific mention of ocer- 
tain properties followed by a description which if 
taken literally would have the effect of widening the 
preceding description, the mortgage should be treated 
as operative in respect only of the seven villages 
mentioned in the deed. C. ta LAL‘GHATTERJEE 
v Narra GOPAL GHOSH 465 


s terms of, interpretation of— 
“ Redemphin on payment of mortgags-inoney in Jath, 
agreemsnt as to—Tender of mortgage-monesy in any 
month other than Jeth, bad and imrakd- Mortgages 
not bound to accept such tender—Interest subsequent 
to date of tender, running of, not to ceas—Monwyage 
with possession providing for payment of — 
Possession withheld—inisrest, mortgages note 


to. 

Where the agreement between the parties is for 
redemption on payment of the martgage-money in 
the month of Jeth, a tender of the money in any 
other month of the year not e good and valid 
tender, and if such» tender is made and refused it 
does not operate to stop the running of interest 
subsequent to the date of the tender. 

Where a mortgage-deed clearly expressed the 
m to be one with possession but also men- 
tio the rate of interest peyable and the 
mortgages did not obtejn possession over the 
mortgaged property: 

Held, that the mortgagee ought to hare sued for 
nee and must look to the nett profita of the 
property as his interest and was not entitled- to 
charge the mortgagor with interest. Os Miri Dow 
v AHMAD ATI, b O. L. J, 268 z 874 
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Mortgage sult—Parties—Mortgaged property Muhammadan Law—cthid AS 
“belo to joint family—All family members 


eo ‘ou —Non-joinder, effect of--Whether wore by deceased to goa? Habua—Oudh Laws Act 
decree can be given in respect ‘of shares of those (XVII of 1878), s. 5—Dower, reasonable and suf- 
> oan bers who Eri 252 cent amount of—Lump sum of monsy awarded as 
F dower, and not specified share of property, only upon 
e fo eee us rough and mot precise valuaton having been 
= Stranger to mortgage ordered to ason tans, power of ® Court as to—Ademintsiration, 
Dep aaa as party to suit—High Court, power of, uit Bec to be taken h 
to interfere in revision—Third person alleged io be ene or rty to to E Dan ERAY 
owner of mortgaged property—Title, paramount, not Giana as : a fi ceremonie of 
to ba drawn into contfveray—Revieion. —. ats, taking 6}, prayer for—Ccurt-foe, 
proper, to be paid on plaint® Court Foss Act (VII of 
In a mortgage-suit the lower Court ordered to be 1870), a. 7, ol. +0 (f), 8. 11, and Bch, II, Art. 17, ol. vi 
impleaded as a defendant a stranger to the mortgage, - —Court-fes found to be sufioreni m wmitial stage oh 
who alleged to be the real owner of the pro- cass can subsequently be declaed to be madequate— 
perty and claimed a title adverse both to the mort- Stamp Act (II of 1898), Sch. I, Art. 45—F nal decree 
gegor and the mortgagee. The plaintiff contended operatang to affect partition of moveable or mmmove- 
thak the stranger should not have been impleaded uble property m specie—Parhiton, moetrument of, 


and applied for revision to the Hight hia Akik uh muds brad i his 
Held, (1) jhat the High Oourt could interfere oyaminationin a previous case, although vant 


in revision with the order of the lower Oourt_ for the purposes of that case and made with consider- 


(2) that the stranger ought-not to have been Ste atl id aning Rosa a novi elmin a 
imploaded as «defendant in he case, inasmuch as cubes <a sas tharo ta shee nio 
= that cane TeS.BO: suspect. it 
a paramount title cannot be drawn into controversy | hare been fal ly made. 
in an action brought upons mortgage ©., MAHA- 


Where it was proved that a parson was brought up 
RAJ BINGH v. LAOHEHMAK Das, 1 O. L. J. 261 871 in the house of his father and educated with arother 


—- Summons issued for final dis- son, that heand the other son were married into 
~ poral—Defendant appeared - Issues raised—Partios the same family and were treated alike by the father, 
not ready with evidence—Procedure 665 and that he received an allowance, was entrusted 


with the management of of his father’ 
Mortgagor and mortgagee —Redemp ing was introduced into socioty as his fathers bon, 
tion, suit for—All claims should be decided—Orops Held, that the above ciroumstances sufficient 
standmg on land on date of redemption—Suit by 


Pp mortgagee to recover crops, whether barred 688 a ae thet the person was the legitimate son of 


Sin ple mortgage—Adverse According to Muhammedan Law the logitimacy or 
passions nga against mortgagor not adverse to mort- legitimation of a child of Muhammadan parents may 
gagoe—Suit for sale —Limitatian 997 properly be presumed or inferred from ciroumstances 
without proof, ar at least without direct proof, ather 

Mosque, scheme of management of—Hlection of of a marriage between the parents or of any formal 
trustee——Nature of election proosedings—Appeal— act of legrttmation, But ifany insurmountable legal 
Execution proceedings—Doubtful pomts 915 obstacle to any legitimate union bétween the parents, 


x tho d of fosterage, is 
Muhammadan Law —ZAcknouledgment ang 797 O08 OF EM gr proved to 











exist, the presumption must give wa; ` 
treatment as son, effect of —Lagitimacy—Proof, direct, pti b me Ts, 
of marriage between parents or of any formal act of Whore there is an abundance of circumstances to 
logiamaton wanting—Statement by deceased wm pre- justify the inference that one person ıs wife, 


levant that and and another is the lawful son, of some other person, ib 
ba dainty, Bere ie yaa is tor those who deny the status of the wife and the 
A on—-Presumption as to legitimacy or legitima- SOn to produce strong and conclusive evidence to 
tion from @rcumatancial evidence—Burden of proof Yebut the presumption of a lawful comection and 
—Rebuttal, evidence wn, of pieswmphon as to lawful legitimacy. 
connection between man and wife and as to legitimacy Under the Shia Law, tho facta which donstibute rola- 
of offsprmg—Shia Law—Fosterage, relationship #lonship by fosterage are.—(1) the milk of the foster- 
ssssntials to be satisfied in case of —Hvidence Act (I mother must proceed from i and not from 
of 1872), 6. 82, cl. (5)—Hearsay evidence, tnadmis illicit intercourse, (2) there must be either 10 or 15 com- 
sibility of, to prove connection by fosterage — Mother plete acts of mokimg or the suckling must have 
and son both dafendanis in cass— Validity of mother’s continued for a day and night, (8) the suckling for 
marriage amd legitimacy of son m dtspute—Som's tho prescribed number of times or for the said period 
leguamacy proved by emdence of treatment and most have taken place before the child attains the 
aoknowledgmen 


age of two years, and (4) the milk should arse from 
of mother throwng debi upon validity of her intercourse with one male. 


means — Quran, r body-clothes o, Hearsy evidence is not admissible under soc- 

Aasai hi devolve Pisa h isst diah nah tion 82, clause (5) of the Evidence Act, to prove the 

mark of favowr—Insigmia pertaaming to office of head case of fosterage, iInaamuch aa even if it be assumed 

of family—Midest surviving son at father's death to that connection by fosterage can amount to “rela. 

receive Habus®-Fested title m Habus property— tionship” in any sense of the term, the relationship is 

Decros, wsterpretation of- Articles ordinarily weed or not by blood, mariage or adoption. 4 
Po 


Ye i 
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One of the defendants was the mother of another 
defendant in the case. The questions as to the 
validity of the mother’s marriage and the son’s 
legitimacy were’in dispute. There were certain 
allegations put forward in the written statement filed 
on bohalf of tho mother and signed and vatified by 

general agent, upon which if could be contended 

the marriage wes void. Court was, there- 
fore, asked to accept hese allegations as conclusive 
and to find that the mo wes not legally marned 
and that her son wasa bastard. The mother did 
‘not give evidence In the case, which might have 
supported or qualified these allegations, and there 
waa no direct f of marriage, but there wasa 
l volume evidente relating to the treatment 
of the son aa | : 
. Held, that in view of the lew that the legitimacy 
ofa chid of Muhammadan parents may be estab- 
Hehe from clroumstances without direct proof 
either of marriage betwean the parents or of any 
formal act of legitimation, the son ought to be 
regarded . aa legitimate in accordance with the 
general evidence of treatment and acknowledgment 
put forward on his behalf and ive of any 
allegations made by or on behalf of his mother in her 
written statement 

Held, further, ase conclusion, that there was a 
lawful union between the mother and the father of 
the son~ 

Habua is the oollective name given to certain 
articles of property of the deceased, via, the Quran, 
sword, ring,- and body-alothes, which the eldest 
male child is entitled to receive under the Shis 
Law as .&. mark of favour, and not es an 
increase to his share of inheritance, and which are 
troated as insignia pertaining to the offlce of the head 
of the family. 

The eldest) surviving won at the death of his 
father is entitled to Habua and his title to the 
property la one and pasos upon his death to his 

eins, 


. Where a decree set ont that a person should get 
“the personal effects af the deceased as Habua, vis., 
his sabre, Quren, signet-ring and personal clothing” 
and the property left by the deceased included a 
number of such articles: 

Held, that the decree merely means that the 
person should receive such of the various articles of 
the seid descriptions as ware ordinary used or worn 
hy the docessed. 

Where the dower had been mottled et 25 laos 
of rupees and the left by the husband 
was estimated to be worth 9 laos of rupees: 

Held, that in view of section 5 of the Oudh 

Laws Act one lac of rupees was a reasonable and 
sufficient amount of dower to be awarded to the 
wife. 
In order to avold the possiblity of future disputes 
a Judge may award as dower a lump sum af money, 
and nota specified fractional share of the property 
left by the deceased husband, even on knowing 
the rough estimated value af the property without 
waiting to have its precise valuation ascartained. 

In a suit of administration of the estate of the 
deceased, with an alternative relief for ite partition, 
b party charged with the duides of abten to 
funeral ceremonies of the deceased sho be 


y, 
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called upon to furnish reasonable security for the due 
performance of those duties and expenditure of the 
‘money allotted far thos’ purposes. 

Where the muit as originally framed was o 
administration under Order XX, rule 18, Oivi 
cedure Oode, under which the taking of accounts 
is an essential part of the and afterwards 
the plaintiff also definitely asked for an soccount to 
be taken: . 

Hald, that the Oourt-fee on the plaint was to be 
determined with regard to the provisions of 
section 7, clause IV (f) of the Court Foes Act, and 
the fee payable was upon the value of the relief 
sought in the plaint. 

A Judge after having found in the E 
af the case that, owing to the plamtif”s inabili 
to estimate the value of the relef claimed, the plaints 
was sufficiently stamped with a ten-rupes Court-fee, 
under Article 17 clause VI, Schedule LL, of thé Court 
Fees Act, can subsequently declare, under section 11 
of the Act, that there isẹ deficiency which is liable 
to be made good. . 

In so far as a final decree operates to effect w 
partition of moveable or fmmoreable property tn 
specs it should be treated as an instrument of 
pertition and pay the stamp duty in socordanoe 
with the provisions of Article 45, Schedyple I, of the 
Btamp Act O. BUBAIYA QADE v. Quosia Smul 
O. L J 281 ` 3 


——— Applicant should realde 

within iction of Oourt—Minor girl’s aister’s 

husband, whether fit guardian 59 | 

— ——  Divorce—loniitional divorce 
tlagal—Dower—-Non-payment of dower no dafence ws 
swit for restitution of conjugal rights where marriage 
consummated, 

The plaintiff, on account of disputes as to the 
payment of dower and maintenance af his wife; exo- 
cated a document providing for the payment of dower 
and maintenance due by monthly instalments and 
declaring that in default the wife should. be oon- 
sidered as divarced: 

Held, that the stipulation for oconditional divarce 
wes illegal eocording to Muhammadan Law, and that 
the non-payment of the maintenance instalmefft was 
no defence to a suit for restitution of conjugadrights 
by the husband. . 

In a sult for restitution of conjugal rights the ploe 
of non-peyment of dower is unsustainable where the 
marriage has been consummated. $. MAHOMMD 
Dap Minow v. Faro, 78. L R. 188 881 


Qift— Delory of possesion 
—Property in pogæssion of third person—Order to 
person in possession to hand over property to dones 
— Registrahon — Revocation. E 


for 




















For a gift to be ‘valid, the donor must do every- - 
thing to put the donee into possession and to divest 
himself of his rights of owherahip. If the property is 
in the hands of & third person the donor must give 
notice to that person to hand over the property to 
the donee. Ifa gft is nob intended to take 
in presents, ib would be void. Registration cannob 
make an invalid gift valid. Am invalid gift is 
revocable. Le Be GULAM Manom™p BADIQ 
v. Manommp ASSI 1 Bur. L. T, 143 | 70% 
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™ t 
Pardanashin lady 
Gift by lad sdy—Whole ' gifted —Lad 
4 on meroy of dmes—Burden proof of a 


Berocatlon— Partition of gifted property— 
teration in substanoe—Gromd for refusing rero- 


7 oat{fon 34 
Z Shia Law — Mute 
Marriage Nikah Presumgêton Legian — Suc- 


A pari marchge Jar nosandiag to tha law which 
Bhias, s temporary ita 
agreement between the par- 
er on the wife any right or 
claim to her husband's property, but dren oon- 
dsived while it exists are legitimate and capable of 
from their father. The term of a muta 
marriage may, be extended from time to time by 
agreement and if it is once proved that cohabita- 
tion originated in such marriage, the proper inferenca 
would, in defanlt of evidence to the , be that 
the muta continued during the whole period of oo 
habitation. . 

A nikah marriage is a religious ceremony, and 
confers on the’ woman the full status of wife, and 
children born after it are legitimate. 
~ A Muhammadan of the Shia School contracted 
muta marriage with s woman and had two daughters 
from her; then he performed nikah with her and had 
a third from her: 

Held, that the three daughters were oo-heirs and 
entitled to share the inhoritance equally. P. C. 
Buonanat Sman v. Jarar Brot, 27 M L. J. 89 499 
Bhia sect—Death of ‘mother 

—Gvardian — Father — Materngl grandmother — 

Guardians and Wards Aot (VIII of 1800). 

Under the Shia Law onthe death of the mother 
or her disqualifloation for any roaszon, the next 
person entitled to the guardianship of s minor 
child is ita father ‘and the maternal grandmother 




















has no right when the father is alive. A. BAYADAT 
‘Hussain v. BaLIMUNNISSA, 12 A. L. J. 772 632 
amma aman —_—_Vesting of in de- 


osased’s heirs--Heira of deceased not bound to dis- 
tribute his assete—-Posscasion of lien-holder, not 
adyprse—Lion-hoider not entitled to sell property 
to persons— Widow's on over de 
‘ s estate to be actual and lawful in order to 
. oreate hereon for dower-debt 45 
_—— — Widow's heir — 
. Bight af hew to get into possession of property in isu 
of dower, ` 


Where ẹ Muhammadan lady dies without being in 
dower tb of her hushand’s property in lieu of her 
bakda aka her heir cannot get into porsession of 
and claim to remain in such possession 
the dower is paid off .A. TAHIR-UM-NISSA v. 
Niwas Hasan, 12 A. L. J. 906 
-< Multifariousness. 
Oops, 1906, O. I, E. 3. e 


Munsarim, duty of i 119 
Muta Marrlage. Se MURAMNADAN Law. 


Negotiable Instruments Act (XXVI 
1881), se I 20—Holder in dye course, whe- 

_ ther includes payee of ingtryment payable reat 
gia : ; 








See Oryrn PROUEDURA 


Onug—Morlgngeo taking geousity with nois a 


Onus | sen a a ae ‘solt—Mutation 
kepik ga where some tonantis acknowledge 
some defendant—Ancestral property 


678 

Onus of has asiki d 
00 er by ebtor “513 
opium ACU (1 of Toe 8. 9—Oriminal 
Procedure Code (Act V of1896), ss. 230 and 687 


+ Jom trial— — Migjoinder of partion, mot mere irregu- 
larity Possession, illicit, of opium —Opism found w 

, accused's houss during his absence, affect of-—Sugges. 
tion by accused's Pleader, whether Court “oan ym ita 
sadgment pass remarks upon, 

On a.certain day A was arrested and found in pos- 
sition chs bts ef Golem ag bandana Leta: been pur- 
chased by B, A’s companion, trom O's shop. On A’s 
information Da house was searched on the sanfo day 
and 6 seers df opium wore found there in D’s absence. 
These four parsons and D’s wife were jointly tried on 


the following four charges: the frst ‘all 
‘with he on that day engaged in ‘illicit transport 
of opium, the second and the third A and B, 
and D and his wife, with having been oh day_in 


polawfol on of one and six seers of opium, 
respectively, and the fourth charging O with havi 
Cie ee contract terms 

the Hognse. > 


Fela, that tho above joint trial waa Ilegal and oons 
trary to the provisions of section 289, Criminal” Pro. 
cedure (ode maamaah Ai tka Comet ait ee 
the same offence or diferent offences in the seme 
transaction. 


A trial which takes place in defiance of the e 
provisions of section 289, Orimmal Procedure . 

must be held to be a void trial, and a misjoinder ot 
parties thus taking place isnot a mere irregularity 
mblo car be cared by applying the provisions of seo- 
tion 587, Oriminal Procedure 

Where person was convicted on a charge of being 


in illioit possession of while the opium was 
found in his house during his absence: 


- Held, that the conviction could not be mustamed in. 
asmuch as the possession of the optam oonld not be 
stiribubêd to alm i thie senge Toquirod by law, PE 
* Where the lower Couris described a 

made by the sccused’'s Pleader as a attempt to 
‘mislead the Oourt, and it was found that the*Pleader 
was justified in making the suggestion: ` 

Hold, that the lower Courts, apert from their own 
opinion upon it, ‘ought not bo have mads the remark 
which should be expunged from the tecdrd. O. 
Lacnouv v. Hurmpor, 10. L. J. 14l; 15 On. L. J. 420 

-a 156 
——— ——— 8&8., 9 (C)—Opiwm Rules, 1910— 

Beinchi—Posssesion of three tolas legal, if bought 

from licensed vendor. 

The Opium Rules, 1910, include betmohé in what is 
there celled “defined opium,” and allow the possession 
of such optum by a non-Burman up to three tolas 
in weight if bought by him from a Hoenséd véndor. 
U. B. Ewrmgor v. AH Pun Shore: B. oe (1914 
I, L 16 Om Ie J, 633 ees 944 


GRNARAL INDEX, Pe roel * 


e Ai 
ape as 
Oudh Civil Digest (1912), T. N 

or ee adeussion 


application, 
which - Oourt-foe labels are purchased—Munsarim, 
duty of. 


To interpret rule 24 of the Oudh Civil Digest as 
meaning thas no plaint or apptioation can be peceived 
in Oourt misss the Oourt-fee which is on the plaint 
oP application has been purchased onthe date on 
which the presentation if made, is entirely erroneous. 
In such cases, simply # proper note the actual 
date of presentation should be made on the Court-fee 
lpbels and tho plaint or application ought then to be 
admitted. O. Daururr Oowssiommk, BAHRATOH V. 
Raza Raw, 1 O. L. J. 228; 17 O. O. 148 119 


Oudh Laws Act (XVIII of 1876), 8. 5 


——w an — 8. 15 —Pre-emption doores 
—Order diemissing pre-emption suit for non-payment 

` of purchase-moncy within time, appealable as docres 
—Revision against such order, application for, not 
mmisrininahle” by second Appellate Oourt—Proper 
Oourt, 


t 


A decree, in so far aa it declares that im default of 
peyment of the amount specified therein the suit 
shell mand diemissed with costs, becomes a decree 
for dismiseal on the happening of such defauls, 


Hence such an order of dismissal is appealable as a 
decree to the proper Oourt and an applcation in 
revision against it oannot be entertained by the 
second Appellate Court. -O. Buona v. Sumo 
Danswan Bwen, 10. L. J. 191 109 


Oudh Rent Act (XXII of 1886), s. 52 
(2)—SBattlemat Court decree, tenant holding under, 
with heritable and non-transferable rights—Holding 

_ mortgaged — Limitahon—Byjectment—Lunttathion Act 
(IX of 1908), s. 23-—Oontinuing broach of contract or 

` sorong—TForfeiture of holding, no provision as to, 
affect of. 

Some tenants, who were holding’ land under è 
Settlement Oourt decree which gave them heritable 
bat non-transferable righta of occupancy, transferred 
their holding by mortgage. About sixteen years after 
the execution of the m the landlord sued them 
in ejectment under on 52 (2) of the Oudh Rent 
Act. The questions for decision were,fArstly, whe- 
ther the muit was within limitation, and secondly, 
whether the ‘mortgage made by the tenants justified 
their ejectment under the decree: 

Held, that 

(1) section 28 of the Limitation Acb wos applica- 
ble and the suit was, therefore, within limitation 


(2) the tenants could not under the circumstances 
be ejected, inasmuch as the Settlement Court decree 
did not provide for forfeiture af the asa oon- 

moe af the transfer. U. Pa Ba R. 
= Minia, Oovunt oy Warps, Hissa, 1 O. L J. 3o 
i 80 


—~ —— —— Chap. VII A, ss. IO7A, 
107B, 107H—“Judicial decision" —Munfldar's 
. Tight to hold rent-free in future, no decision as to— 
Holdmg to be recorded as rent-free as m past, order 
. 98 to—Under-propristor, Musfidar recorded .as— 


ka 


INDIAN OASES; ee 


Oudh Rent Act—oondd. j jk 


s. Toni ovens dct (II by, 
as to— Assessment of rent only as to area assessed to 
. revenue. ae 


` Where a decision did mot deolde that oertain 

had aright to hold rent-free in the future 
brat simply ordered record of jhe holding as rent-free 
asin the peat: 

Hold, that it was nots “judicial decision” within 
the meaning of section 107B of the Oudh Rent 
Act. 

Where in a resumption case the msuafdar, who was 
recorded as an under-proprietor, contended that pro- 
ceedings under the resumption sections oould not be 
taken against him, inamnuch as section 70 of the 
U. P. Land Revenue Act provided for the 
fixation of the rent to be palid by undar-propriectors 
and thus an application to have rent fixed should be 
made before the Setilament Offlcer: 

Held, that the muaf not exampted from the 
operation of section 107A and subsequent sections of 
the Oudh Rent Act, because the rules to which the 
operation of section 79 of the U. P. Land 
Rerenue Act is subject do not contemplate the assess- 
ment of rent on rent-free tenures by the Settlement 
Offlcer under that section. 

Under section 107H of the Oudh Rent Act, only the 
area aascassed to revenus by the fettlement Offloer 
oan be assessed to rent, because it is the revenus 

yable on account of that area which gives the 

for the assessment of rent. U.P. B. Ra Rax 
Dorr r. Oourr or Warps, AJUDHIYA Rsrara, 10. L. 
J. 278 784 








108, cl. 5 (A)—Resumption gf lond—Ciril 
Oourt’s power to decide~- question of propristorship 
after decision of Revenus Oowrt. 


Where a suit was instituted in a Revenue Court 
on the allegation that the defendants were holding 
certain land asa muajl-grant which was’lable to 
resumption under Ohapter VIIA of the Oudh Rent 
Act and the defendants set up the defence that 
they were proprietors of the land and nofymere 
muafidars and the Revenue Court decided 
the defendants and declared them to be der- 
popao under section 107H and®the defend- 

instituted a suit in a Oivi 
kai a declaration that they were propristors 
of the land in question: 

Held, that the decision of the Revenus Qourt 
did not debar the Oivi Oourt from the 
question as to whether or not the aforesaid defendants 
were proprietors of the land in swit, O, Martir 
Boan v. AJUDHIA Sinan, 17 O. O. 86 223 


Pakka adatya. Sse PrIKOIPAL AND ÀGENT, 


Faper Currency Act (III of 1905), 
B. 24—Pro-note payable to “so and soor order or 
bearer” — Contract Act (IX of 1872), + 23—Pro-note 
void — Comnderation, swir on original —Negotiable 
Instruments Act (XXVI of 1881), s. 120—Holder in 
due course, yhethsr includes popes of instrument 
` payable to bearer — Buiglegce Act (I of 1872), 4. 57 (1) 
.— Judicial notices, te 


Vol XXIV 
Paper Currency AcE—(1908)—oonolid. 


feign) noto made" payable to “so and go or 
® order or ,” contravenes the provisions of section 
24 of the and is, therefore, void 
under section 28 of the Oontract Act. Nothing 
Pa rêoorered on the doonment. 

the note is executed for a debt 
whioh already existe, the promises can sue on the 
original consideration. 


pn 24 of the Paper Currency Ast without 
fhe akan 


721 


Peer Currency Act (lof I9I0), 8. 

k Banker—-Deposut of money — Falus of depont 

receipt payable to bearer—Deposit receipt stolen— 

Money paid to bearer— Banker's liabili faith. 

According to the tamnos of g deposit receipt issued by 

8 private banker, the deposit money was repayable on 
i be 


for recovary of 
his money, that even if the banker paid an to 
thah cooly who produced the receipt, it was not in the 
bona fide belief that the cooly was authorized by the 
de to receive it. 
whether the receipt in question could be 


hold to be an e ment for the payment of money 
within the of section 26 of the Paper Our- 
rency Act, L:B, Gagammmo Ereamazsoo v. L. P. B. 
Omarr Frew 20I 


her whole pro- 
perty leaving herself for the future completely at the 
mercy of the donee, the latter should adduce very 

and cogent evidence to show that sho under- 
|| the nature of the transaction and its effect upon 
her interdte. 

A. subject-matter of a gift under the Muham- 
madan Law cannot be said to hevo been altered in 
substance in the possession of the dones by the mere 
faot that as the result of a ition after gift the 
property, maaa betore gift ormed pert of a 

became of ons of the smaller 
The revocation of the gift cannot be refused on the 
“ground of such alteration. A, Maqscn HUSAIN v. 
.GHAFYUB-UN-NIBSA, 12 A. L. J. 452; 86 A. 388 34 


Parties—xo Redemption suit—All mort- 
gagecs must be made partios—Non-joinder, gri 
of 


belonging 
necessary 





-Hortgage sutt—Mortyaged property 
to joing y—AH family members 
pa Ompjoinder, affect of—Whether decree cah 
be given in respect shares of theses members who are 
parties, ee : 


GENERAL INDEX. < j 


eo 
Qu 
Qo 
R; 


Partles—onld. ° 5 , 7 ` 


defendant: : 

Held, as the property was the joint family 
jor ae ee Meshes family were 
necessary parties and thelr non-joinder was fatal to 
the suit: 


Hold, further, that, as no portion of the martgaged 
property could be said to belong to any particular 


member of the family, a decree in of thein- 
terest of the mortgagor, who was party, could 
hot be given. A. Buuu BUNDHA Lat v, BUDDEU 
Lab, 13 A. L. J. 704 252 
—~ — Partition—Co-sharers . 294 


——— Reni mii—Iands belonging to tomple—Sudt 
by some out of several trustees, whether maintainable, 
A trusipe of a temple, although in management of 

the property, cannot bring a suit for renb without 

making the other oo-trustess parties to in M. 

YVavortu NAIOKAN v. VANTATA BasHi Arrau 806 


Partition—0o-sharer, sult by, to correct previous 
allotments — Parties 294 


—— —— 8ult—No appeal preferred against final 
deorss— Whether appeal preliminary decree lies 
- —Bes judicata” -` - 


` Ine partition suit the mere fact that no 

hat oon flod from the faa! doeren dooa nt prea 
the Oourt from hearing the appeal preli- 
minary decree. As kin a tin TERA 
Samar, 12 A. L. J, 876 827 
Partition Act (IV of 1893), ss. 2, 3— 

Oo-sharera—Fught of purchase — Partition by meiss 

and bounds. 

Under the Partition Aot, a oo-sharer who 
for male of the pro hes no right to buy up the 
shares of other ; the right to buy ont is 
vested in other co-sharers who have nod appHed for 
sale. 

Bay fer not susceptible of partition by meétes 
and bo if the passage giving socess to the roams 
of different oo-sharers is perforce left joint, S. 
JHAMANDAS v, MULOHAND 


applica 


8.3 i 
Partnersh! p—Accounta— Production 


273 


tres of deceased partners not party—Oontention put 

forward for fret time in appea]— Practice, 

For the purpose of working outa decree 
each party to the action is bound to produce and 
discover all documents in his possession relating to 
he parein p. 

Accounts bya Commissioner, appainted for 
that purpose, without production or discovery of 


pertnership books = documents are not properly R 


. jury: wader section 805, Oriminal 


yeg , g 


6 
Pharinership-,oanad. * ~~ -:* È 


In'190% a partnership firg entered into a contract 
with the Secretary of State for India to construc a 
bridge. A dispute arose between the firm and the 
Becretary of State as to the amount payable to the 
ae under the oontrgck. The surviving partners 

with the Secretary of Staite to refer the 
pute to arbitration. The legal re nietives of 

Jio deceased partners were not es to the refer- 
ene. A certain sum yeble tọ the firm was 
aworded and paid and bought into the partnershi 
acoount The legal reprdeentazives of the dagane 
partners sued tho survivmg pertners for accounts 

don appeal they contended for the firm time that 
Hoy wara not bound by the be B of reference 
or award. The High Oourt ld the contention: 

Held, that the contentign ough to have been re- 

as having been put forward at too late 6 stage 

“the , Inasmuch as the original contract 
with the Secretary of Stabe was not in evidence, and 
ib wasqpoesible that it might have contained s submis- 
sion binding on tha legal personal representatives of the 
deceased er, and even if it did not, it might have 
become dingon them by their acquiescence therein, 
or their acoeptance of benefits thereunder. P. Ce 
Dwanxa Nara BABLAR r. Manoxsp Arnaz, 18 O. W. 
N. 1025 37 M. L. J. 168 1 L. W. 697 307 


aiee te ME eie a E alapa 
-= sus far recovery due to a 
ship 268 





Patni Regulation Villof 1819 71 


Patni rent— — Mortgage-deed — Oonstructlon— 
Paim of nine villages—Mortgage of seven—Knume- 
| tation of total — Whether two villages not mentioned 
in mortguge-deed were mortgaged 465 


Patta., See LANDLORD AND TaNANT. 
Penal Coue (Act XLV of 1860), ss: 


24, 420—Dishonestly obtaining prisa — 
es gain — Wrongful loe—Orimenal Procedure 


Act ¥ of 1898), ss. 517, 645—Compensation— 
Bajang — Revision, 


2 A: person, who by falsely pretending to be the 
“winner of a lottery a dishonestly induces the 


pears aa o Rey | to him, does not cause 
“wrongful loss” to the Sune Glue at one prize, 
.but causes a “ gain” to himself by obtaining 


Dy ar tk aoe mhas henis not logally entitled” to 

‘and, therefore, he acts “dishonestly’ within the 
Pees eae 24, Indian Penal Oode. 

Whare A, bom Pisinant cannot recover substantial 

in a Olvil Court, compensation cannot 

Sisto ia of section 545 

“Oriminal Procedure Code, but a sum may be awarded 
oiin mga clause (a) of the section to defray the 

prosecution. 

E Gost tbs E EE wers, 
ordered, under section 517, Oriminal Procedure Dodo, 
the appellant who had received money by false pre- 
-tence from the lottery officials to refund the money 
-to the lottery officials, and directed the i to 
‘recover it in the manner provided for the reco = 
fine La Ba NGA THA Yun v. an 15 On. 
655 yo 963 


af—Discharge of 
Procedure Code, 





S. 34, : meaning 


INDIAN -OASES; > Wi 


Penal Code—éonti. Bes a eee 


- and trial before a fresh jury andar directionenf Cours. è 
- tf a continuation of firat trial on original plaa—Ploa 
of accused, if necessary agar in second trial-—Plead- 
“ing mot guilty and a ois moguib at ons and seme 
times, 1f proper-—Baglish law criminal pleading,’ 
of, on Indian parade procodsre—Plea of 
not guilty not a plea rocogmeed by Indian Code of 

- Orimenal Procedure. 


Where another person actualy kiled the detent. 
the aocused who was stated to hare srr peka 
him and attempted to kill him could not be 
with the murder under section 84 of the Indian aa 
Oode. 

Beotion 84 of the Indian Penal Code is to Wb road 
sccording to the meaning of its terms without 
reference to any doctrinss derived from the English 
Common Law. 
~ The construction put on the section in Queen. 
Hmpress v. Mahabir Tnoan, 21 A. 268; A. W. Be 
(1890) 76 and Gouridas Namasudra v. Emperor, 2 
Ind. as. 841; 10 Or. L. J. 188; 18 0. W. N. 880, 36 
0. 659 (which is in paragraph 243 of 
Mayne’s Oriminal Law) is wider than the terms of 
the section justify. C. HMPMNRBOR v. Nrawan KANTA 





Bor, 18 0. W. N. 728; 15 On. L. J. 460 340 
88. 34, 302, BAN. 

intention. 
” Tho appellant and his compenions went er ta 
strike the deceased. The appellant was fo to have 


inflicted only ons injury out of three, all of which 
were contused wounds caused by blunt ma, Ons 
was on the left oye and was slight, the second on thd 
nose and dangerous to life but could be cured; and 
the 8rd on the parietal bons which fractured the skull 
was necessarily fatal The appellant stated that he 
tnflicted one blow with a light cane: 

Held, that it would not be safe to assume that the 
common act intended by all the assailants was more 
than to cause grievous hurt, LB: Noa BA E v, 
Eurrror, 15 On. L. J. 484 572 


—-——— 88. 99, 100, 304—Eùyh of 
private defence of person and property, when arises 
—Party m possesnon—dttempt to dispossss—Use 
af force—Death caused—Liabtlity of party in poages- 
sion. x 


Per Wala, J.—When some people, dhong” in 
péacefal and lawful possession of property, go armed 
and on their opponents appearing stab some of them to 
death and inflict injuries on others, they are required 
to discharge the onuswhichthe lew throwson them 
of showing that they acted in self-defence and in- 
dicted no more injuries than were nocessary for this 
purpose. 

“Per Sadasiva Aiyar, J—Where the right of private, 
.defence af property exists, it is difflonlt to dis- 
tinguish between the right of private defence of pro- 

and the of private Fotono of tho person 

“in cases where the prosecutiom party comes upon the 
land in possession of the accused not only to deprive 
them of their but also to violently attack 
-them if they tried to defend their possession by force. 

Where, therefore, the oomes 





f prosecution perty 
with the war aries of ‘Kobal?’ and ‘Kogu and armed 


<with sticks capable of causing grievous hurts, 
the right af private dedemoe of person arises 


VoL EXIV] 


Penal Code contd. © .> 
R e e.. a = 

o most simultansously ‘with the right of private de- 
‘fence af the accused party is justified 
even in the death of dhe members of their 


opponents’ party till the latter party gives up the 
Baba 


Per Ayling, J—Whare.the accysed were in posses- 
sion of the disputed land and the affray originsted 
from the prosecution party g upon it and 
obstructing the accused,party from ploughing it, the 
acoysed’s party is entitled to defend their land and 
‘their bodies against any violence used by the prosg- 
‘oution party, but it extends to the right of causing 
death only when exercised against such an assault 
aa may*roasonably cause the apprehension that death 
or grievous hurt will otherwise be the‘result. MMe 
PontaaLa Nagar RADDI, In re, 15 On L. J. 447 327 


—— — 88. 99, 105, 147, 378— 

Ordatly of Beputy Comentssioner, chaprasis,. eto., 

- forcible seisure of bullocks by, not bona fide act o, 

- public servant as such—Private defence, right of, ener- 
cise and continuance of—Thaft— Bullocks, ssisure 

. and recovery of—Oriminal PPfocedure Oods (Act ¥ of 
1898), a. 849—Beaminaton of accused bafore comple 

“ Mon of prosecution smdenos, contrary to law and 
wnafair to accused, 


Bame country carta containing the camp-luggage 
of a -Deputy Oommussioner were on their way in 
charge of an orderly, a constable and some chaprasis. 
While on their way one of the carts stuck in è rut 
and the orderly and the chapiasis took hold of the 
bullocks of the accused their will, yoked 
them to the oard and dragged it out of the rut. The 
ecoused then formbly unyoked their bullooks and took 
them away. The 
under section 147, ian Penal Cods. 

Held, that the orderly and his companions could 
not be regarded under section 99, Indian Penal Code, 
as public servanta acting in good faith under the 
colour of their offloe and the accused were justified in 
their action by the right of private defence. | 

Held, also, that the actoaf the orderly and his 
compenions technically amounted to theft undet 
section 378, Indian Penal Oode, and the right of 
private defence of the accnsed continued under 
sectiqn 106, Indian Panal Code, till the recovery of 
the bullocks and did nob osase with the yoking of 
the bifllocks to the cart. 

The exanfination of the saocused generally on the 
caso before the examinatioh of the prosecution- 
~withesses is completed, is contrary to law and unfair 
to the aconsed. O. BAM Hanaxn v, Eupuron, 1 O: 
L. J. 288, 15 Or. L J. 486 172 


——— ——- —— 88, 99, 353~ Assaulting publio 
servant acting in good faith and under polour of office 
a- Right of private defenco—Sentonce of fms—Findica- 
tion of Law. 


A direction was given in a writ of delivery 
of possession of a oerfiin share in a tank to 
give delivery of possession by catching fish in 
the tank. e complainant and a peon of the 
Qourt went to’the tank with the writ and 
some fishermen, who were ordered by the pean to cast 
their nets ih the tynk and-catch fish. The scoused, 
Liman on behalf of his co-sharer objêoted, and when - 

protest was not listened? ta, he rushed, into water | 

e 
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Penal Code—contd. | 


and with a knife cut some $f the neta Bus when 
the official status of the peon wes disclosed to him he 
subsided into a peecdfnl attitude and offered resist- 


enoe no more: : 

Held, (1) whatever mistake there might be in 
the procedure of the Ciwl Court, if there was any at 
‘oll, by giving the direction. to the peon to „catch fish 
for the decree-holder, the accused had no right of 


-private defence against the peon who was 


under the colour of his office gnd in taith, though 
the aot might not be strictly Vain o by law, and 
that the conviction was right; and 

(2) that a sentence of fine of fifty was sufis 
cient to vindioste the law for the offence of 


an assault on a public servant, C. Pawo Lar 
MUKHARJEN v. Epos, 18 © W. N. 548; 15 On L. J. 
427 : | 163 
= — 8, 100 


—— m 8. 105 . 





327 
: 172 
— —— —— 88. 109, 469, 471 —Forgery 
—Absttor—Convicthon of abettor for maing forged 
document as genuine, legality of. | 
An abettor of the forgery of a document oannot be 


convicted of the offence of using it as genuine. “Nf, 
AUYHOOR VALAPPIL Bran AHMAD MUSALIYAR, In re 
7 


15 OR, L. J. 568 - 9 

—— -—~ =. 147 172 

— ———~-— 8. 14-7—Sentencs— Fight not 
seriowe—Slight hurt, A wis 


Title to and possession over a oertain chur land 
wero claimed by a xemendar and @ talugdar under 
him. The Magistrate immed an order under seo 
Hon ete Criminal Prosedure tb on both-the 
not to go onthe land. The talugdar’s party i 
attempted to go on the land, the Rot was sekak te 
the Magistrate and it was prayed that the standing 


crops might be attached. Accordingly an attachment 
order was made, and the petitionars, re ing the 
lice Officer 


ee ened g 
eputed to attach the land, and pointed ont the plots 
on which the crops stood. Then the party of the 
talugdar a “and there was some sort of fight 
bp wat mu Yang Ba hoy Es only a Tow men on both 
sides received slight hurte. Bubeequently, in a decis 
sion of the Bettlement Oourt it was found that the 
semindor waa in possession of all~Gulturable ares 
af the chur: 7 ji 4 
Held, that, for the breach of the peaee on the path 
of the ssmindar, a small term of imprisonment with 
fine weuld amply vindicate the law. C. ARAN 
BARIKAR r. HMPMROR, 18 O. W. N. 64615 On, L. Js 
473 5 561. 


ss. 211, 215 and 411— 
Person in possession of stolen property agreeing with 
owner for restoration——Thisf not brought to susion 

BS sit 7 whether under ohon 216 or section’ 
A person in posseszion of stolen property entering" 

into an nggen dh wiih the oier kar the restoration 

af such property without actually hel to bring the 
thief to justice, cannot be convicted an offence’ 
under section 215, Indian Penal Code, but only of an‘ 
offence under section 411. M. NALLI VHARATHEHVAN, | 
In re, 26 AL L. J. 606,16 OR L J. 471 - - 3913 








08 A 
‘Penal Codewouta © 5” 
+ 
—— 8. 245 “351 
— ee — 8. 218—Pay-shoeta drawn up in 


Railway Offices, whether a “record” —Aconsed sen- 

tonood by Magistrate under two offencom one of 

which was oxolusivety triable by Oourt of Session 

- —fentence under eech offence not specified —Ob- 

jection as to irregularity and want of jurisdiction 
» verbally taken for first time befgre High qomt 


e 
8. A2Z5—OCivil warrant not ad- 
dressed to bailiff by name—Arreet — Legal. 


e A Olvil warrant not addressed to œ particular 
bailiff by name but addreased “to the bailiff of the 
Gourt” is not invalid; therefore, the rescuer of a 
person arrested under such warrant is guilty of an 
coffence under section 225 of the Indian Penal Code. 
WM. ABDUL Rannan BAHIB, In re, 1 L, W. 500,15 
On L. J. 489 175 


` —— — 8§. 299, 300, 304—Murder 

—COulpeble homicide not amounting to murder — 

Intention —Knowledgo 601 
Tama ee — 8. 300 601 
— 8. 300, Ex. I — Suspicion of 

wuachastity of sister—Grave and sudden pi ovocation — 
| Oustom—Baluch custom of billing for wachastity, 
` force of. 

Not far from his the accused met his sister 
tre with a stranger. Fe ook no amad wa eotion 

tly brought them ə mt down and 
a E ioe cad alha satiety te himasl that 
there were to his mind grounds for ing them 
of misbehaviour with one another, he deliberately fell 
upon them and killed both of them on the spot with 
his hatchet: UN 

Held, that the mare suspicion oould not amount to 

ve provocation within the meaning of Indian Penal 
Bode and thed in the circamstances of the case the 
provocation was not sudden. 

Hold, further, that the so-called Baluch custom of 
justifying murder on mere suspicion could not be 
taken into consideration in mi on of puni 
6. BuPaunon v, Banm Kuan, 
L. J. 501 
z a — $. 302 572 
8. 3O2—Fridence Act (I of 1812), 
8. 114-—Acoomplice—Swepocted participator tm crime 
eappearing aq prosecution witness, statement af, weight 
of—P Perum ptiom. 




















not an “aocompHoce”, stands, in view of the 
y on the 
mamo basis as an “accomplice.” Therefore a convioc- 
tion ought not to be based on the sole unoorrobarated 
testimony of such a witness. 

| The principle laid down by section 114 of the Eri- 
danos kek la One of very wide application, which 
covars not merely the particular instances given in 
the Dlustrations to the said section, but all sorts of 
analogous oases in which the actual facts are distin- 
gulshahle from the facta presumed by any ung of the 


° INDIAN -OASHS> 


se 
AMlustrations but are equally amenable to ike 


unishment, 
8. L. B. 118 15 Cr 
589 


"5+ [Ler4 


Penal Code—copid. © - 


principle enunciated by the section itself. O. Bus- 


” tax SINGH v. BMPURON,gl O. L. J. 95; 15 On. L. J. 440 


146 
8. 304 327, 601 


8. 304— Fira report — Oulpable 
homiouls not amownting to murder—Crare discrepan- 
cies between first report and subsequent svidence—- 
Benefit of doubt, 5 


. Grave discrepancies betwoen tha statement of the 
deceased contained in the first report and the evi- 
dence of his witnesses asto the persons attacking 
him and him fatal injuries throwes great 
doubt on the whole case, the benefit af which must be 
given to the accused. P. RBAJWALI v. Ewrseor, 28 











P. W. B. 1914 On; 172 P. L. R. 1014, 15 Or. L. J. 580 


842 
B. 317—Mother giving birth to 
tlogitiaats child—Throwing it into bush—Conceal- 
ing fact—Never showing any solicitudes for child- 
Guilty of offence, - | 
_ Where a woman, immediately after giving birth 
to an illegitimate child and throwing it into a thom. 
bush, walked nearly a mile and a half, gave a false 
account of her condition to her companions, dispensed 
with any assistance even aftar ahe reached home, 
denied having n birth to a ohid when 
questioned by the next morning and never 
naked after the ohild’s welfare at any time or 
ahowed any solicitudes on the subject: 
Held, that the woman was guilty of the offence 
under section 817 of the Indian Penal Oode. U. Bs 
Bocpproe v. Mr MAIN GALE 837 


8. 325 
S. 326 











975 
572 


— 8. 326 — Causing grievous hurt 
arith ohhavis— Right af private defence cucoaded. 

Where the socused were justifled in defending 
one § from the insult and assault of the complainants 
bub used chhavis and caused grievous hurtem” 

Held, that they exceeded the right of self-defence 
which had by law. Pa Grran BINGH v. Baremnon, 
182 P. L. B. 1914 29 P. W. BR. 1914 Ory 16 On L. J. 
540 848 


——— 8, 341—Obstruction, wader bons 
_ fide colour of titla, etc, 


The voluntary obstruction of an fram 
entering upon the land under bona colour of title 
and possession is nob such an obstruction as oan be 
made the subject of a oriminal prosecution under 
section 841, Indian Penal Oode. P, Sumo NATH v. 
BUPEBOR, 5 P. W. R. 1914 On; 34 P. L. B. 1014 844 





Memme 





ia 8. 353 163 
————_—— 8. 378 172 
an maa —— 88. 379, 403 and 424— 


Trees in possession of tenants—Landlord jointly en- 
ttled—Eemoval by tenant—Thaft~ Convisiton for 
thaft, whether oan be converted mio ons under section 
408 or section 424. 
Remoral of trees by a tenant when in his actua 
on does fot amount to theft, even if his land 
ja jointly interested tn them. coe 
: e 


Vol. EXIV] 
s ~. 

Penal Coade-—ocontd. f 

= e 

Whero fhe necessary ingredienta for an offence 
under section 408 or section 424 have not been oon- 
sidered in a trial under section 379, it is prejudicial 
to the accused to convert his conviction under seo- 
tion 879 to one under section 408 or section 424, 


Indian Penal Oode. MM. THOPPULAN v. SANKARA- 
NARAYANA Tyme, (1914) M. W. N. 488; 15 Om L. J. 
440 176 


-——— 88. 380, 41 [—Thaft or receiv- 
ing stolen property—Removal of Ohaukidar’s Birth 
‘ Register for producing im Court. 5 
The removal of a Ohawkidar'a Birth from 
his possfxaion without his consent for ucing it in 
Court to prove the date of birth of a oartain person 
does not amount toan offence either under section 
411 or any other section of the Indian Penal Code, 
P. OHOL v, Racpmeor, 57 P. L. R. 1914 10 P. W. R. 
1014 On, 15 On L. J, 823 834 


—— ——_— 8. 403 176 


B. 405—Griminal breach of trust 
—Money entrusied to‘broker—Brobker to bear all 
—Ownsrthép—-Trusiscs—Agent, 


wama 





In pursuance of the follo oontract a company 
advanced Rs. 4,500 to the oner who acted as the 
Oompany’s broker 


““Whereas the broker . . . . . has requested 
the Company to entrust him with advances of money 
soe ee eh ad... . . oknowledges 
that he will receive all such advances... . . 
and hold the same in trust for the Company . . it 
is . . . . agreed that 
ea aana E ma na kag yt 
2) the broker shall employ the monsy of the Oom- 
peny in and about the purchase and transport of 
tothe Companys mil... . 13 

(8) the property in the money and paddy purchased 
therewith shall be and remain in the Oompany; 

4) the broker shall . . . . upon arrival of the 

dy . . . .tender the same to the Oompany; 
(5) the, Oompany shall take delivery oi the air 
and . . . . .aibher pey ar credit the broker 
price of the same at the current market rate; . 
Oia iaa as ering tee ee Bae le eel See. Her LS 
{i The broker shall be ~ responsible for the 
payment of the money or the supply of paddy 
to the valp thereof if either the monsy or the 


paddy shall be lost by any means, including the Act of 
God, thisves, or other causes over which the broker 
has no control, the broker shall indemnify the Oom- 


pany against all loss 
Held, [by the majority, Hartnol, Off. O. J., diseant- 
‘| that the money was not “entrusted” to the 


broker within the meaning of section 405, Indian 
Penal Code. 

Per Twomey, J—A man cannos commit criminal 

propriation of his own property. 

The terms of elissa (9) Ani (1) ct ie nganan 
are incompetible with view that the broker was 
employed as an agentatall An agent would be re- 
quired to exercise reasonable diligence but would not 
Þe responsible, as he is made responsible in this 
agreament, for loss in any event. 


Por Ormond, J.e-The question whether A entrusted 


property to B is one which depends the actual 
aqta of the case and not afetely upon tho legal terms 


plicable to lenin saailon Which ds In it roal aka A 
oan. If A receives money from B for certain hd 
fled purposes, the money is not entrusted to 4 within 
the moaning of section 405, Indian Penal Code, if A r 
Mable to return the money in any event. Therefore, 
tho trust, if any, in this case is merely a technical or 
oolorable trust. 

Per Parlet, J.— The fact that the Company can wider 
no circumstances bear the loas of the money implies 
that they are not the owners of it, : : 

Per Robinson, J—The agreement merely shows that’ 
the Company employs the services of the broker and 
gives him an advanoe but it declines to make him its 
servant or agent. This being so the ownership in the 
money is transferred to the broker and no entrust 
ment is created, that is to say, the agreement in ques- 
tion evidences a loan aooompakned bya promise to 
use the money in a partioular way. 

Per Of. O. J—Irrespective of whether 
a man is an agent or not he may be a trustes. ' 

The agreement evidences more than a loan with a 
condition attached and more than an advance with an 
undertaking to use it in the purchase of paddy. The 
money was advanced for a specified purpose and in 
consequence of confidence tn the broker 
the Oompany. The mere that the broker has 
pestis a bear any loss thas may be imourred 
does not make him the less a trustee. Le Ba Nea 








Po Ywat v. Ewraror, 15 On. L. J. 453 332° 
—— 8. 408 161 


E finding of fact. 
Where a property is alleged to have fees kaang 
some three years before it is found in ofa 
Pora, pe ar ante D ea N wane nce 

6 must have known it to be stolen. 1 

An accused person should not be tried in a hasty 
manner and there should be an adjournment of 
reasonable duration for enabling him to produoe 
whole of the evidence in support of his defence. 

In this case the concurrent finding of the Courts 
below was seb aside on the ground that there was 
no evidence to substantiate the charge. P, Lat 
Bman v. Exemor, 18 P. W. R., 1914 On; 118 P. L. 
B. 1914 15 On. L. J. 521 


— — s. 420 








p 963 
— — — 8.424 176 
— ———— 88. 465, 47 l—Forgery— Oon. 

Jemin — A lisa — Oobrabs a. mabe 


particylare—Conviction, 


> “1088 j ry 


° a Š e 
Peñal Code—sondd. < 


,_4 conviction based upo the evidences of an gooom- 
plico or even on the confession of a co-sccused, is not 
though it is quite unsafe to convict a man on 
testimony unleas there is reliable corroborative 
evidence in material particulars. 
In practice's conviction based solely on the con- 
ession of a co-aooused, is not sustained and the testi- 
ony of an accomplice, though it may have = little 
Tahu probative valuo than ə mefe confession of a 
oo-accused, is in most oasps treated on the same footing 
for all practical purposes. 
Where the charge against one of the accused was 
Ghat he forged a bail bond and the only evidence to 
port it was that the forged document contained 
his initials at ita bottam, it cannot be said that the 
charge of forgery has been clearly proved against 


` ‘Where the body af the forged document is entirely 
in thg handwriting of another of the socused, it is 
clear evidence that he forged it. Mi. NARAYANA 
AYYAB v. “Furanon, (1914) M. W. N. 868; 15 On L. J. 


417 _ 163 
= pant pers i 469 976 
-——-—— 8. 471 153, 976 
pasar 8. 486—Labelo—General resembl- 





. ance—Cownterfeit and falss trade-mark. 


t“Where the general get-up of the labels of tooth 
powder tins of two different manufacturers was 
almost identidal: 

Held, that an offence under section 486, Penal Code, 
had been odminitted; 

~ that for the purposes of the case false porate 
and counterfeit trade-mark were thé same , 

mo. GANPAT BITARAM, 16 Box. L. R. Bai 
L. J. 622- 

-- —— 8. 496 —Fnticing away marrisd 
` woman—Hindu Teo Digor Khatik Low olass 
Sudras. 


iw . A 





“ Khatiks are low class Soana. ET E 
atrict Hindu Law, uently there is no 
prohibition among them of divorcing a wife by a 
writen. deed. P. BHOLAR v. Burmeon, 181 P. L. R. 
1914 31°P. W. R. 1914 Or; 15 On, L. J. 639 947 


aan mama aman 8, 49B—Rsion—Fndiag of fact 

' —EntHoing away married swoman——Detenion—De- 

` fective charge, when immaterial —Amouni of punish- 

~ ment, where woman Ù abetior. 

_ A defact in ‘a charge is. of no consequence if the 
sconsed has not been prejudiced thereby. 

- In a case under section 408, Indian Penal Code, 
1860, a light sentence is sufficient to meet the ends of 
jumtioo when: the abducted woman is an active 
abestor. 

: A finding of fact cannot be questioned in revision 
when there is same evidence to support it. P. Lan 
Kran v. MupuroR, 20 P. W. R. 1914 On, 1233 P.L. R 
1914 15 OR L.J. 524 . . 836 


Pensions Act (XXIII of 1871), 8. LI 
cee : i 805 


Perpetulty, rule forbidding creation af, not 
: sppHoable-to tases of valid dedication for religious 


INDIAN OASES., 


; fiers 


Plaint or application, Spe of—Pre- 
sentation of plaint og application, date of not 
coinciding with that an which Oourt-fee Mbels are 
purchased — Munsarim, duty af 119 


~m Presentation “of plaint in Oourt of oom- 


potent jurisdiction, if to be deamed new salts 
‘ Olatm for meme profits already acorued dus” 


” Plaintiff to valas amount olaimed approximately— 
' Civil Procedure Oode (Act V of 1908), 0. VIL 53. 
pars, (2) 23 


Pleadings. Se Praoros. 


Came set up by defendant after 
plaintiff clased his case—Amendment of written 
statement not to be permitted unless plaintiff. 
allowed to call further evidence 822 


~—— Plea not raised before firsi Court 
. cannot be ground of appeal—Practice 692 


eine Plea not taken in lower Courts nor 
In grounds of appeal to Ohief Court, whether to be’ 
allowed at hearing 678 
‘Practice—Amendgent after limitation—Seoond 
| sppeal—High Oourt—Power to interfere 255 


Contention put forward for first ime in 
appeal - - 307 


— Oriminal prooseding, stay of:-Pendency' 
of ivl sut between same parties—Substantially 
- samo tssues—Noed nod be absolutely identioal, 


It is ordinarily not desirable that when the parties 
to two ‘civil and orfminal, are sab- 
stantially the same and the prosecution before the 

is but a private on and the 

issues in the two Courts are jdentioal,” 
that both the cases should go on at one and the same 
time. t - 
Where the issues between the parties are not abao- 
lutelyidentioal, but itis clear that if the aoonsed’ 
who ia the plaintiff in the civil suit succeeds in that 
sult, the prosecution which is private must fall to the 
ground, the rule will ‘apply and the proseoution- 
should be stayed. L, B. KALIMA BIBI v., MAOBUL” 
Aman, 7 Bux D. T. 78; 15 On. L. J. 485 576 

















against 

Exsoution of decree—Property recovered—Bi 
“representative substituted— Property restored to 
person who had been in aa adas nob’ 
appealable —Pleadings 941 
——— District Magistrate ordering witnosess in 
a case before a Subordinate Magistrate to be made 
co-aocnsed— Witnsseca not to be prosecuted ordina ly 

. before close of case. - é 


During the course of s trial, the aconsed askod the: 


eens bo maka two witnesses, who had given 
evidence in the case, co-aocused persons with 


therh. ` The Magistrate declined to-do so. On appeal 
to the District Magistrate, he ordered that if the oase - 
was sent up by the Police, they should be directed to 
send up a complaint 6 witnesses, and if it 
was taken up on complaint, the Magistrate should. 
cause è complaint to be laid against the witnesses, 
preferably by the present complainant, and if he 
Pe by pil fe iin 

no authority 


Magistrategiad 
gata aan aia the morlan aol tho ya ngg Orta tab) 
Proçedure to make the ofd@r.. _ uae 


A 


Vol. XXIV] 
Practice—oondld. mOr : 


. . e e a 
On geneal principles, wales tharo be something 

yery un trying e osse should be 
loth to tey It in his omn way, end should not bo inter- 
fered with during the course of the trial. If it trans- 
course of the case that criminal proceed- 


[nga oh tobo aben ngala ny on wh hae given 
hoso’ proceedings ought ordinarily to await 

the conclusion the case, and certainly they ought 
to be instituted ordinarily by the of, or on 
application to, the Magistrate who has tried the case” 
who is conversant with all the circumstances. 

B. Uxan Rasa v. Enwrsror, 16 Box L. R. 259; 15 
Or. L, J. 428 164 


2— Interrogatories — Facta in issue, whether 
can be asked mh 765 


———— —— Landlord and tenant —Denisl of relation- 
ship by tanant in previous sult—Tanant, whether 





can take up thoonsistent ples in subsequent siit— - 
Litiganta $ 


187 


—— —— Plea not raised before first Court cannot 
be ground of appeal—Pleadiffza 692 

—— -——— Revision—Other remedy open to api 
cant = 


Pre-emption. Ses PUNJAB PEI-ENPTION Act. 
Olaim based on custom, contract or 
Muhammadan Law in alternathive—COnustom or agros- 
ment not established — Buit oan succeed on Muham- 
madan Law tf formalities performed. 
Where a pre-emption suit based on custom, contract 
or Muhammadan Law, in the alternative, is not 


ported by custom or agreement, it may succeed 
ane the Muhammadan Law, if the formalities 


required by that law were duly performed. As 

MUHAMMAD ÀHSAN-ULLAH V. SHAMAS-UM-NIssa BIBI 

12 A. L. J. 681; 36 A. 456 428 
—— ———- —— Consideration — Consideration for re- 
linqudshment of expropriary rights—Pre-emptor 
not bound to pay. 

A semindari property was sold for Ra. 1,800. On 
the same date the vendor executed e deed of re- 
Unguishment of his sir rights for Ba. 400 in favour of 

aero A panier ens smit was broughb in 
repent tha emnon righ 

aia, Shah peer wan not bound to pay 

for relinguishment. A. Mannı 

Hassan > Jar BAM 630 


— —— Custom or contract—Entry in Wajib- 
- ul-ars—P: sumption. 

Where an entry in the Wajak ani is clear and 
distinct as to the existence of custom of pre-emption 
and there is no evidence to the contrary, the Oourt 
oh TERE the prevailing practice, to 

old that the custom of ption exista. A. 
Pasar Hussam vo. MUHAMMAN BRAR, 12 A, L. P 
36 À. 471 


——— —— Custom or contract—Proper issue— 
Wajib-ul-ars—MWudonos. 
In a case of pre-emption based on custom the issue 
is not what is the tirfes construction of the particular 
wajib-wl-arx, but, “does the pustom of pre-emption 














GENERAL INDEX. , ° 


|| . 
1080 
e 
Pre-emption—cont4, * 
exist?” The Wajib-ulars is a piece of evidence to be 
carefully considered but the construction of a 


particular expression in it is not tho issue. As ZUL- 
TULAR Haman v, DURGA . 


mem Outo proof qf—Foreclosure doores 
oe of conditional mortgage — Whether” mu can 





PG EN E ANG EKA NB te 1874 In 
1910 a foreclosure suit was brought on the strength 
‘of that mortgage which Tah oom and the 
m gave op his of redemption. The ® 
Way et a ae om 
cases of salos, mortgages with 
gages by way of conditional såle. 
on the custom set forth in Gs Hae ae ee 

tiff brought a suit to pre-empt the sale affected 
the foreclosure decree: ig? 

Held, thad the suit conld not lie, 

Hold, further, that the issue in a 
based on custom is not the 
sl-ors. aia as eee ee 
pre-emption prevail?’, the onus lying on the plaintiff 
to prove the custom. A. HAMEED-UD-DIN v. Ragu. 
KATH Prassap Mier 271 


——— Lis pendens— Vendes selling pro- 
having superior right, 


arira 





veyance of property after, presoribed 
lawo, fect of—Plea of non-traneferabilety, whether can 
be raised by purchaser—Estoppel—Kabradari lond— 
Alsenation of certain Lands, restrictions put by Settle- 
mont Court decrees pon, effect of—Superior pro- 
prictor alone can challenge alienation. 


The law of Ks pendens apples to sulta for pre- 
emption. 

Thus the vendee cannot defeat the pre-emptor’s 
right by transferring the property, after the institu- 
tion of the pre-emption suit, to persons heving a 
right to pre-emption superior to that of the pre- 
emptor himself, 

Persons failing to exercise their right of pre-emp- 
tion mathis the prlod prescribed i ae be 
oven an inferior right of preemption by 
conveyance of the property after the time for a ruit 


cannot subsequently plead wits aiy good, grace that + 


the property was not transferable 

Restrictions as to alienation put by a Settlement 
Court's decrees as regards certain lands do not render 
those lands absolutély incapable of transfer. They 
are imposed simply for the benefit of the superior 
proprietor who alone can challenge the alienation of 


such lande. O. Baxa BHANKAR v. Naxx Pragan 
10.1. J. 187; 17 O. 0. 150 
Plot of Land—Grovs-—Hakiat. 








A right of pre-emption can also arise in the oase of 
sale of a plot of land. 

Therefore, a grove forming part of the vendor's khata 
and having a separate area and separately assessed 
to Government revenue is hakisi and oan be the 
subject-matter of pre-emption. A. AHMADULLAH 
Kuan v. ZAR MOHAMMAD, 12 A, L., J. 600 609 


Pre-emption—oogld. t 
— —— Second purchaser of property 





i A sought 
| to be pre-empted, limitation. as against— Cause of’ 


. action and reHef against vendee’s assignee— De- 
claratory suit, sult against second purchaser to be 
regarded as suit against, first and second pur- 

vet PIS 


—_—_——WaJibail-are— Cont: act—Perfeot par- 
tition, effect of. s 


A Wajıb-wl-ars contained an agreement sa to pre- 

e empilon between co-sharera. After the preparation of 

_ the Wajib-ul-ars she ULEG WAA paT partitioned 
and no fresh contract wes entered in 

Held, thet the Wajrb-ubars vaya as to pre 

emption had ceased to be binding on the oo-aharers, 

A. Pargas Bman v, MANSAB ALI 416 


Puescription—Oaste—Way, right of— “Te 
a few on behalf of caste 


Presidenc 

on of I 
O9— 4: 

< elu? e 


Towns Insolvenc FD 
)5 88. 7, 12, 36, e 7 108, 
for adménistration 


estate—Properties standing TE 
of persons other than ineolvent—Notice of 
motion for delivery af properties to Official Assignees 
`~ —Furisdiction. 


The n given by section 86 of the Presi- 
densy Insolvency Act does not include a 

to determine questions of title sa between the faial 
Amigo and a kirange to, tho insolvency, where 
rima facies, and until contrary is proved, the title 


in the stranger 
. Where, poe an Official ee, applying for 
the administration of the deceased lvent’s estate 


kas kaga nag of the Presidency Towns Insol- 
vency Act, comes by way of e notice of motion and 
eae ag Tan 

standing inthe name of persons other 
Dh tka Danawa taucl vent, and an order is made 
under section 86 of the Presidency Towns Insolvency 
‘Act, the order is one made without jurisdiction and 
must be set aside, M, Sonwammann v. OFFICAL 
‘“Assiengn or Mapnas, 27 M. L. J. 66 


-— — 8. 12 239 


cen emcee Sree 24 (3), 33, 34 r 

55, 56—0iwi Procedure O Code (Act V of 1908), 

a a. 185—Tranafer by debior on eve of bankruptcy — 

Yajiditye—-Omu of Esin Bankrupt under esamina- 

tion as witnese— Warrant of arrest, whether proper 

—Proceedengs nood mot be set aside—Tranafer by 
husband to wife. % 


Where a debtor transfers his properties on the eve 
of his bankruptoy, the onus is on the transferee to show 
thet there was no freudulent preference and that 
the transfer was mede bona fide in consideration of 
«ums of money really due, 

Where an insolvent isin astendance in Court as a 
witness, it is not open to the Court to issue a warrant 
for his arrest and order Lis committal to fail merely 

on the oral of the Official Assignee eyen if 
it purports to under sections 24 (8) and 84 of the 
Act. 


The issue of such a warrant is irregular ovon under 
section 135 of the Code of Civ Procedure. . 
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Presidency Towns E MAA Bee 


—ooncld, e . 


But where the insolvent or his transferee is not 
deterred from taking stepe by the issue of such 
crete oh Dama BAL, tbs arvseediting need not be 
sot aside for this reason alone. 

The rules under the English Act, under 

which a committal order should not be made without 
a formal application heard specially three days after 
the personal service of the application on the insol- 
vent, though not in force in India, are still good guide 
to re the procedure of Courts in India, 

Obiter:— Where an insolvent utilized the money of 


properties to her, the transection ma be looked upon 
of trust 


repair the loss suffered by her. Wi. 











Ormiotat Assicwan or MADRAS - . 513 
—— ss. 33, 34 613 
—— —— s. 36 239 
ss. 55, 56 513 








ss. 107, 106, 109 
239 


Press Act (Í of 1910), s8. 4 (1) (0), 17, 
19— Whole tons and nature of article going beyond 

- fair commeni— Government kaa by Law in 
British India includes Locoal Govermasnts—Oourt not 
concerned with motives but with resulis—Professions 
of loyalty on other occasions immaterial. 


Where the whole tone of an article in a newspaper 
and the nature of the allegations: made went much 
beyond any legitimate comment on the action of 
Government and was directly intended to bring 
Government into hatred and contempt: 

Held, that under the circumstances the Ohief Oourt 

will not interfere under section 19 of the Press Act 
with the order of forfeiture of security made by the 
Government in respect of the Preas publishing the 
newspaper. 
- The terms ‘Government established by law in 
British India’ nsed in section 4 (1) (e) of the Press 
Act include Local Government as well as the Govern: 
ment of India. ° 

Court is not concerned with motives with 
resulta. Whatever the ostensible motives” for- an 
article in a newspaper may have been, if the effect of 
the article would be to excite either hatred or con- 
tempt against any class or section of the subjects of 
His Majesty in British India, the Government can- 
not be said kalmbi y ani Iod e Heian in for- 
felting the security of the publishing the paper, 

No amount of professed loyalty on other ococasions 
can be taken as nullifying the probable effects of the 
violent writings contained in the particular aMiclos 
dealt with underthe Press Act, and the order of 
forfeiture must stand or fall by the terms of those 
particular articles. Pe Gautam Qapm Kuan v, 
Bupweor, 210 P. L. B. 1914 36 P. W. R. 1914 On; 15 
UR L. J. 480 578 


——_—— +— 88. 4 (Exp. Ip, 6, 17, 19— 
ion to be decided—Articles of which the reault 

1s not toe allay asoiement Bui to stir up fresh: 
- trouble—Vernaculay Press — Government to deter. 





Voli XaXTV | 
. Press Ag —ooneli. 


sine” how far real danger arises from such 

atticles - Court's power to mterfere- Application for 

interference to ba rejected br accspied as a schola. 

Joder section 19 of the Indian Presa Act the ques- 

on before the Chief Court would be, whether the 
Government in view of the results which are likely to 
follow in India from violent agitation in the Vernaou- 
Jar Pross is fairly-entitled to take exception to writ- 
ings in the Vernsaculaxnewspapars in Indis, of which 
the result is not bo allay excitement but to stir up 
freah trouble. 

Where it appears impossible for the Chief Court to 
gay the Local Government, with which the re- 
L} ty resta for determining how far real danger 
arises from articles of the kind in question, has acted 
wrongly in taking those articles as ground for issuing 
orders of forfeiture, it will not set aside the order 
under section, 10 of the Act. 

ions of loyalty used by the peper in previous 
{asnos are not relevant as an 6xcuse. 

- Apoording to the terma of section 19 of the Press 
Actit is not opem to the Chiat Court, even if it should 
desire to do so, to do anything more than either 
reject the spplicatian or set aside the order of 
forfeiture as a whole. The Cours can make no discri- 
mination between the forfalture of secarity and the 
additional forfeiture of the Pross which is permitted 
by the terms of section 8. Pp. GHULAM Qira Kuan 
v. Exron 211 P. L. R. 1914, 87 P. W. R. 1914 On, 
15 Ow L. J. 468 581 

861 


— 8.6 
ss. I7, 19 578, 581 


Presumptlon—Abstement of appeal, order as 
to, setting aside of—Death of principal respondent, 

<: plea as to ignorance of, weight of Limits 
saring of 27 


_ petor in crime 
statement of, weight of 
aan —— ————Bed of non-tidal and non-navige- 
ble. stream in Malabar, ownership in, whether in 














Government or in private ian owners—Pre- 
`. sumption ss to ownership in ent in such 
- bêlis 547 
___@ _ — Burma Gambling Act (I of 1898), 


a. 7-—Ortfitnal Procedure Oode (Act V af 1896), s. 
103-—Witnesecs to search —“ Respectable inhabi- 
tanta,” meaning of 321 
am an —— Oirumstantial evidence —No ox- 
planation offered 585 

Z a —— ——Oolatearal] succession of widows 
358 


a ae aE continuano of possession 
When -evidence of acts of cannot be 
reasonably expected 813 


an —— — Hindf Lew—Jointness of famil 
_ —Genersl rule — Where cannot be relied upon 8 





GENERAL INDEX, . 


Presumptlon—oosid. Re ng 


—— — uto legitimacy or legitimation 
from cizcumstanoial evidence - 643 

——_———— — Legitimacy- Buccesalon 499 

Mode in Which rent is reserved 

° _. 183 


SS as to ports of procedure or lao, 


The presumption “omnth preswmuntur riis esso 
acta” applies to procedure , and there oan be no 
pe that the Court always be oorrect in 
ts decision on paints of Jaw or that it wil raiso and 
decide the necessary issues in every sane” GN. 
Onownuvsy v. JAFAR MAHAMMAD 739 











—— Pre-emption—Oustom or contract 
—Entry in Wajit-wlare 464 


— —— Sanction to prosecute—. = 

Oontradiotory sfttements 05/76 
—— Title—Rent-free grant—Long 

session without peyment af rent Goa 

——- —— — Title—Bent-free thle — Tank — 

Hon-payment of rent far four generations 354 


——— mn —— ——Title dismimed— Notice unpepes- 
sary—Posscasion under permissive title—Limitation 
against owner . 803 

Principal and agent- Oom 
—Managing Director, powers pai ma AN pakani perma- 
nent lease — Act done by agent in course af employ- 
ment—Hinding upon principal—Presumption by 
third party that act of Managing Director is regular 

. —Bpealfip performance against Company—Discre- 


tion i 











————— Non-disclosure of y 
came Ageui whether perscualiy Hai” ae 





dose apt necessarily negative the ea ue le 


voked: i 

Held, that the transactions in sult were within 
the apparent authority of M, that tho existence of 
the Pakka adat relationship does not of itself negative 


"1081 5 


, 1097 6 ° 


e 
e 
Principal and’ agent—oondld. 


the existence of an undarstanding between the 
adatya and his constituent, thgt no delivery should 
be given or taken under forward contracts and that 
only differences should be recovered. Ba OnHoem- 
MAL v. JAINARATAN, 16 Box. L. R. 218 - 743 


m — ——— Principal, liability to third 
for acta done by agent—Principal inducing 
person to beliere pnauthoris8d act of agent to 

be authorized -e . 29 
Private defence. 


č DETENCE, 


Bos RIGHT OF PRIVATE 


Privy Council Appeal—Applioatlon for 
leave to appeal — Oompntation of perlod— Time for 
obtaining copy of decree, whether to be sana 

Probate—Revocahon—Oiting person m Probate 
progpading, whether makes him @lefendani—Limita- 
tion Act (IX of 1908), Sch. I, Art. 164—Prodate and 

© Admmetftution Act TY of 1881), ss. 50, 88—Absence 

- of citation or failuee to s) ve notios, whether sufficient 

. for revocahon of probate—Proof in solemn form. 


Merely citing a person in a Probate application 
floes not make him a defendant. Under section 88 
of the Probate and Administration Act, the case must 
be contentious and the Hoga cited must appear to 
oppose the grant before he becomes a defendant. 

The limitation laid down in Article 164 of the 
Limitation Act applies to the case of a defendant 
only. Therefore, it does not apply to the case of an 
application for revocation of the Probate ofa Will, by 
a person who was not cited in the Probate proceed- 
ing, because he was not a defendant im the proceed- 


he absence of citation or failure to serye notice is 
not sufficient for revo a Probate-granted ew parts. 
The proper course is to give the executor an oppor- 
tamity for-proving the Will in solemn form. Should 
the Will be found to be forged, an order for revocation 
will follow. C. ABHOYA Onsnaw Basar v, BAROJA 
BUNDARI Basar, 41 0.819 
Probate Case—osts—Deorse that costs should 
come out of ertate—Baecution of decree—Manner of 
chocution, ` 


Where a decree in a contested probate case directs 
that the costs of both parties should be paid out of the 
estate, and that joint Letters of Administration 
should issue to both the parties: 

Held, {hat titis does not entitle one of the joint 
administrators to execute the decree againstthe other, 
and that the proper course to follow is to sell or mort- 
gage a sufficient portion of the estate in order to pay 
off the costa paid by the parties. C» Harr Panu 
MANDAL v. KARUNAMOTER Dini 214 


Probate and Administration 
- (V of 18891), 8.4 ase 








ss. 23, 41 and 150 
_ Sucesor Act (X of 18851, 65, 331, 882—Hindw, 


`~ Where an intestate professed the Hindu religion, 
though he was of a mixed ntage: h 

Held, that Lettera of Adminisnotion should issue 
under the Probate and Administration Act and not 
under the Succession Act, 


; INDIAN OASES. 


-> {1914 


—0o0 


Probate and Administration Act, 


nold. . s 


Though under section 28 of the Probate and 
Administration Act Lettes of Administration should 
ordinarily bé issned only to an heir or heirs, section 
41 allows exceptions to be made in special oale 
Where an intestate made a large settlement and 
appointed his wife and daughter to be its trustees 
and not his eldest son, and the other sons of the 
intestate desired that their mether and sister rather 
than their eldest brother should administer the estate, 
the Court held that Letters were rightly granted to 
the wife and danghter of the deceased rather than to 
the eldest son. LeB. Mauna Onir Mauna r. Ma 

e 




















Yair, 7 Bur. L. T. 188 638 
: s. 41 638 
na  ——— 88. 50, 83 27 
8.150 . 638 
Procedure—Summons ismed for final disposal 
—Defendant —Inssues raised—Parties not . 
ready with ence e- 665 


Proceedings, continuation of-Order of ao 
quittel—-Order of com §92 


Profits, suit for—Zilader and Shahna engaged for 
making collections af rent, whether lam bardar entitled 
to remuneration paid to—Lambardarl fee, title .of 
lambardar to clara ompenses of collection tn 7 
to—Costa of oollection, reasonable, to be allowed— 
Accownt books, lambardar’s failure to produce, effect 
of—Onus of proving actual collections, 


A lombardar is entitled to the expenses of ocollec- 
tion tn addition to his lambardari fee, which is award- 
able to him under section 144 of the United Provinces 
Land Revenue Act; as a remmerstion for his labours, 
The fes is not intended to recoup him for the expenses 
incurred by him in making the collections, managing 
the village and safeguarding the interests of his oo- 
sharers. He is entitled to claim a reasonable sum 
for the oosts of collection actually Mmourred by him 
and for the costs of necessary litigation, 6. g, in suing 
sigh gin le eae erage 5 Š 
. A lembardor to produce his aocount-books 
is not entitled to claim a reduction in the rental. 
The onus of proving the actual collection on him. 
O. UBA ULLAN Kuan v. NAKIR HUSAIN Kur, 1 
O. L. J. 184 = 15 


Pro-note in favour of deceased person —Buli by 
asaignes of pro-note—Deoree subject to production 
_ of certifloate before execution — Proper order 143 


Provincial Insolvency Act (HI of 
1907), ss. 13 (3), 22, 47— Attachment 
under section 18 (8)— Objection by alleged owner of 
property attached—Cowrt bound to siavestigates- 
Alleged owner not bound to toatt for appeal under 
section 22—Civil Procedure Code (Aot V of 1908), 
0. IKI, r. 88, O. XXXVI, rr. b to 12—Analogous 
procedure— S . 

A Court is bound to entertain and investigate an 
objection of a person who clatms to be the owner 
of the which the Court has attached as 
the property of the insolvent under section 18 (8) 
of Act ITT of 4907. Itis open to” the objector to 
walt and appeal under sogtion 22 of the Act when 


. 
a 


, Onwrry, 1 L. W. 180 


Vol, XXIV] 


Provincial Insolvency Act—conold. ` 


ihe reoabrer “proceeds to take some action for 
realizing the attached property for the benefit of 
the insolvent’s creditors, but he is not bound to 
doso and oan question the order of attachment itself. 
ə Ihe Provincial Insolvency Act lays down no 
procedure to be followed by the Oourt for effecting 
an attachment. According to section 47, therefore, 
the Oourt must follow the same procedure as it 
would doin the exorcise of 1t4 original civil jurisdiction 
and must also exercise the same powers. i 

7 An abiaohmenb under- section 18 (8) of Act I 
of 1907 is strictly analogous to an attachment 
before judgment effected under Order XX XVIII, 
rules & to 12 of the Oivil Procedure Oode. As 
Hasuat BIBI v. BHAGWAN Das, 12 A. L. J. 24 36 A. 
B5 752 


n ene s. 16— omsout- 
ie rae decree after adjudioaton—No prohibi- 


There is in section 16 (2) (b) of the Pro- 

- vincial Insolvency Act which bers à mortgagee from 

executing his mortgage decree against the mortgaged 

property after the mortgagor has been adjudicated 

insolvent, 8. Mis Hast Nur MAHOMED Kuan v. 
Kaive Bux, 78 L.B 184 


— —— — 8. 22 








752 


Held, that in omitting to mention tt he fraudulently 
or vexailously concealed the prope within 
the meaning of section 48 (2) (b) of the Act. : 

The word transfer” in section 43 of the Provincial 


Insolve Act means what a transfer is defined 
to be in the Transfer of Property Act, eg. 9 sale, & 
mi or a git. U.B. Nea Omox v. Mi Pwa 
On, Ù. B. B. (1914) IL 1 67 








— c 8. 46—Appeal from order 
dismissing petition for fraud and abuse of process of 
lane—Inoompstent without leave of District Court or 
Migh Court. 

Seek Goat leave of the District Court or of 
the High an appeal will not lie from an order 
of dism ofan insolvency petition made on the 
ground of fraud and abuse of the process of the 


Oourt. La B. BAMANATHAN Prunarv. M. L. V. B. 
B. M. Prem, 7 Bus. L. T. 58; 7 L. B. B. 257 438 
pee ani a AT 752 





| Provincial Small Cause Courts Act 
|. (IX of 1887), 8.25 . 883 


[e 
ee Sch. II, Art. 18 


r Art, SI — ut agains 
~ agent for value af goods not acoowniod for, whether 

suit for acoount—Jurlediction of Small Ocuse Court. 

A mit agalnsban agent for the value of goods 
received and not accounted for by him is nota suit 
for account and is oognisable the Court of Small 
Causes. M. Parara PrLLAI NADAN n Mae 7-71 





GENERAL INDEX. g t093 
Provincial Small Cause Courts Act 

—conold. 6 
— ——— art. 31 259 


art. 41—Jurisdiction— 
Undsr-proprietora, ons of asveral, satisfying joint 
decrees for arrears of rgni—Contribution, swit for, by 
one df several jornt judgment-debfora—Causs of 
action, accrual of. 


. á ` . 

A sult by one of several #jotnt_under-proprietora, 
who satisfied the decree fo# arrearsof rent passed 
jointly against them for contribution against the 
other joint under-proprietors, is not a suit exempted’ 
from the jurisdiction of a Oourt of Small Causes. O% 
Buras BAKHSH SINGH v. RAGHUBAR Binan, 10. L. J. 
244 5 


Punjab Courts Act (XVIII of 1884) 
3.33 - 971 


amended by 
IV of 1912), 5. 
902 


es en es ee 


as 
Punjab Acts (land 
40 








— B. 40—Second appoal— 
Pinding of fact—Cowrt ignoring important evidenco— 
Grownd of appeal—Pre-emption—Burden of proof-— 

. Absence of good faith—Market value where io be 

» allowed, 5 


A finding of fact is Hable to be bet aside 
on second appeal where the lower Appel- 
late Oourt has decided a question of fact by too 
exclusive an attention to one piece of 
evidence instead of forming e just and reasonable 


opinion upon the whole of the evidence in the 
case. 


Where in a pre-emption mit 
high price of the pre-empted property 
io have been paid and the airoum- 
stances ahow that it has been inflated, the Court 
is Justfled in ooncluding that the price has not 
been fixed in faith and allowing only its market 


valuo. Ps BIND BAM v. HAKIM, 174 P. L. B. Bad 
6 P. W. R. 1914 


——— 8. 40 (I) (a) 


a iðlonlonsiy 








687 
-_-_ 40 (1) (a), 40 
- (3’—Valsdéty or omistence of custom in question 

Csrtficate—Monsy advanced to agriculiurist for 
_ Necessary purposes. . 


Under rection 40 (1) © of the Punjab Qourts Aot 
s second appeal los to Ohief Oourt on the ground 
that the decision is contrary to law or custom or 
usage, and it is only in those oases where the conten: 
tion is, thnt the custom alleged is invalid or that a 
particular custom does or does nob exist that a 
certificate is necessary. 

. Money advanced to an agrioulburish to enable 
him to carry on a shop-keeping business cannot be 
called a fust antecedent debt to justify <s wabeegbenié 


sale by him of his ancestral land to pay off that 
debt. P. Sawa Soren v. WARYAM Simen, 207 P. L. 
R. 1014 361 





led 


381 
893 


an — — —— 8. 70 


. 


10 a 


‘Pybjap Pretemption Act (H of 
5), 8. 13 (1), eSeventhly—P:esomp- 
tion-—Raght of mosque to claim pre-emption through 
its mutawalli— Vicinage. . 
The mutmoalh of a mosque is campetens to claim 
‘pre-emption on behalf, and for the benefit, of the 
mosque, P. JODU Raw r. dlUBSAIN Bannan, 52 P. 
W. B. 1914; 147 P. L. R. 1014 59 P. B. 1914 100 


en ——— 8. 14 cls. (c), (e) 
Rival pre-emptore*Preemptor in two pattis, 
sphother has better right—Vendor showing preference 

’ to one of the rival preemptors in pleadings, effect of 
Right of pro-emption—Right m land from date of 

$ payment wader preemption doci oe, 

“The fact that U was a proprietor in two of the three 

patts in which the land told was situate, cannot give 

him a preferential right of pre-emption over a rival 
pre-emptor eo far as the land in the patis ih which 
the said rival pre-emptor is a proprietor is concerned. 

Bedtion 14 Cc) of the Pre-emption Act, 1905, ap- 
plied to the case, and the statement of the vendors in 
thetr pleadings that if had any choice they would 

‘prefer the land to go to U would not bring the oase 

-within the parview of clanse (6) of section 14 of the 

Pre-emption Act, 1905. 

a Ther of pre-emption is not a right in the land, 

buta tto acquire the land. A pre-emptor ac- 

quires eatin the land only when he hes peid the 
money in accordance with the decree of the Court 
his t P. Urram Sinan 4 Surman 

Sinan, 218 P. L. R. 1914 186 P. W. R. 1914 si3 


Punjab Tenancy Act (XVI of 1887) 
s. 687 


Purohit. See Homo Ilaw. 


Raliways Act (IX of 1890), “gs. 47, 
` 422.--“Cnlatoful,” meaning of—Irospass on railway 
` lins— Offence under section 122—No offence under 
section 47 or by-laws wader section 47. 





E The word ‘unlawful’ as used in section 122 of the 


Railways Apt means-withous the leave of the Railway 
Administration, and a person is clearly guilty of the 
pttence in the first part of the section, if he 
enters upon the railway line without obtaining such 


leave. ` 

The wording of sub-section (2) of sectian 47 would 
oan to show that it was not intended that the rules 
tremed, under sub-section (1) shad ah enforced by 
pepalty in 8 Oriminal Oourt, and no law y 
made under alatse (g) of sub-section (1) ola have 
reference to a trespass by a member of the general 
publio upon railway lines as contemplated by seo- 
tion 12% of the Act. P. Monas MALIK v. EMPEROR, 
sE E. 1914 On; 165 P. L. B NIECE N: J. 468 


348 
—— aaa a Be 122 348 
Receiver; sii agains — Leave of Oowri nat obtain- 
ed, effect of. NGA 
A mit a Receiver, without leave of the 
Oourt, aeree dismissed and not remanded to the 
Tower Court for obtaining the gga Bag ge on 
pecially when such an objection was 
defendant in the written statement and was iane 
by the plaintfl. M. O. VANKATASUBBA- 
RAMIAH v. NAMBURA BAMIAH BETHI 622 


. INDIAN CASES. 


e” [1bl4 
BRBecelver-—conald." ir % 


—-—— Burt ee RAGE LIET 
Reesiver, mamtamability of. 


Subsequent Receivers cannot maintain wait against 


formet receivers to recover funds which éhey 
allege ought to have been realized and soccounted for 
by the former Receivers. C» K. B. Durr r. SHAMAL 
Duona Dorr, 41 O. 92 768 


—— — — ' dain for rend paid in advance to 
owner—Such advance payment a condition prece- 
dent to letting premises 693 

Reference. Se Ozmanat Procapuas Cops, 
s. 438. . 

Reglstratlon—Adoptlon-dsed_reserring lifo- 
interest to mother—Registretion compulsory 7 r6 

Registration Act ou of 1877), 5. 17 


- (€)— Composition-deed — Same dafimition as rn Stamp 
Act applies to transfer of immovoable property ~ Not 


limited to mere agreement to take fractional payment | 


m settlement of claims, 
B, finding himself unable to carry on the family 
further and settle its claims and debta, made 
over by deed to certain trustees the whole of the 
goods and properties and assets belonging to the 
family for the benefit ofthe creditors, The doed 
also provided on behalf of the creditors that after 
all the goods and pro aro made over to the 
trustees, the whole of their claims should be under- 
stood to have been written off and the document 
might be used as a release pessed by them in 
their behalf. The trustees were to devote the pro- 
ceeds of the trust properties to the payment of the 
-creditors in proportion to their respective alaime: 

Hold, that the deed was a compoattion-deed within 
the m of section 17 (e) ofthe Registration Act 
and it did not require registration. 

It would be a very oxtraordinary thing if the 
Legislature intended that the term “oomposition-deed"’ 
in the Registrahon Act should mean something else 
than the same term in the Stamp Act, and the 
inclusion of the tarm in section 17 wf the 
Registration Aot shows that it was intended to 
apply to a transfer of immoreable property and not 
to a mere to take fractional paymen of 
money in settlement of claims. B. OnaWDBASHANKAR 
v. Bal Maaax, 16 Bow. L. B. 236 730 


z — s83. 17, cl. (h), 49 
—Unregistered memorandum of partition, admissi- 
bility of-—Lvmitation Aot (IX af 1908), Boh. I, Art. 
11— Col Procedure Oode (Act V of 1908), O. XXI, 
rr. 98, 108—Civil Procedure Code (Act XIV of 1882), 
zs. 318, 819, 385, affect of order wader—BSymbolioal 
possession against third parties no dreposseesion— 
Confirming judgment, affect of. 

Article 11 of the Limitation Act end Order KAT, 
rule 108 of the Civil Procedure Cade do not bar the 
setting up of a plee of division when only symbolical 
possession was delivered, #nd such order cannot 
amount to a dispossession as against third parties. 

Per Spencer, J-—Where a document purports merely 
fo bea memorandum and is imperfect asa desd, it 
does not require to be registered though it recites 
the partition and shares between tke joint owners 
and is receivable fn evidence, and in any view it is 
admissible to prove s divided status, 











nee 





+ Vol. XXIV] 


Registratign Act—(1877)—concla. i 


e Where an gder in exeontidn is not final but refers 


16 M. L. T. 168 
‘Registration Act (XVI of 1808),8. 17 
—Landlord 


t for recovery of actual 
ants him sym- 
unfavourable 


concerned to a 
possession—Such order, though it 
bolical possession, must be jaken to 
$o him, 

e Per Sadasiva Atyar.J—Where a document declares 
that the parties thereto have no longer a joint interest 
as rogards certain immoveable properties with rights 
of survivorship, it requires to be registered and, if not 
registered, is not receivable in evidence even for 
proving a divided statis. 

Where an exeoyting Court grants symbolical pos- 
sesaion after holding an inquiry its order cannot be 
tréated as a refusal to pasa an order. M. Ayri- 
KUWI MANIONDAN v. PARIASAMI Konnan, 1 L. W. 81; 


771 


hs 


and tenani—Lease not admissible im evi- 
dence for want of registrahon—Oral agresment— 

Buiction-—Eetoppel—Impi ovemont—Oompensation, 

Where there is merely an oral agreement to lease 
and not a lease under section 17, of the 

tion Act, a landlord is not estopped from 
evicting the leases in possession. 

Where a tenant in the belief (induced in him by 
the conduct of the landlord) that a permanent lease 
of the land was to him erects a buildin 
thereon, he is enti to compensation when 6 
therefrom, Mi. GOPALAKRISHNA Arran v. SUpIRTHA 
TENANAN | 730 


—— aan ——- — 8. 17 (1) (B)—Deed of 
exchange (tabadla namah) of immoveable property 
of the value oaf Rs. 100 or more ereouted by sonless 
land owner-—Deores given on admission of his widoro 
~—Right of his reversionsra to contest alienation. 

A. sonless land owner executed a deed of exchange 
of anoestrel holding of the value of ‘more than 
Bs. 100, but it was not registered. On his death 
a decree on its strength was passed on the admission 
of his widom 

Held, that the reversfoners of her husbend oould 
challenge the decree in a declaratory suit. 

Held, also, that the exchange was inadmissible in 
6vidence for want of registration, and the decree 
obtained thereon on the admission of the witow 
could not affect the rights of the reversioners, 
Whether the exchange was for necessity or not. Pu 
Dg Sman v. Monsen, 176 P. L. B. 1914 74 P. W. 
B. 1914 o 894 
—— —— 8. 28—Property not siiu- 

ated in sub-district whare document rogistered—No 

Where none of the immoveable properties, which 
purport to be mortgaged, is situate within the sab- 
district where the document is in fact registered, the 

ion the Sub-Registrar is without juris. 
diction and, therefore, invalid. A. Bansaas Srren 

v., Ras Baws Barru, 12 A L. J. 018 5 


Regulation KVII of 18086, ss. 7,8 
£ e 684 








Regulation VII of 1822, s. 9, cl. (2), 
s. 14, cl. Era Land Revenues Sales Act 
(FIL of 1888), s» 12, ol, (3)—Byoctment—Uader- 
tenwre—Protection from ajectment—Oreation or re- 

, cognition” —*Recognition,” meaning of 


1098 


GENERAL INDEX. | ó 
< Regulajlon—(14e2)condld. ee 
The expression “created or ” in tha third 


clause of section 12 of Ad VII of 1868 is used with 
reference to section 9, clause (2) and section 14 
clause (13 of tion VII of 1822. 
Olause (8) of section 12 of Act VII of 1868 is ap- 
hoble not only when Setilgment i have 
n initiated under the provisions of Regulation VIL 
of 1822, but applies also when proceedings have been 
instituted under Chapter X of the Bergal Tenancy 
Act . . . 
“Recognition” clearly intplies something more than 
mere record of a fact fouhd to exist; it Involves the 
notion of either aoquiescence in or sanction of a fact 
found to exist. 
Where in a Record of Rights there was an ontry“in 
respect oł a certain under-tenure, the existing rent 
was mentioned, the new rént settled was stated and m 


~the remark column a note was made to the effect, 


“This etmam is not binding upon the Governzhont:” 
Held, that there was no recognition by the Govern- 


“meant anc that the under-tenure-holders were got 


A pro- 
tected fram ejectment under clause (3) of section 12 
of Act VII of 1868. C, LAKRINDAR BARUA v, BARODA 
Onagan Da, 20 0. L J. 40 


. 253 
———— 8.14, cl. 71) 253 





Religious offering. See Buppuisr Law. . 


Remand—Farther evidence 470 


Rent sult—Partiss—Lands belonging to temple 
—Suit by some ont of several trustees, whether 
mainteinable 806 


Res Judicata between oo-defendants—Aliens- 
“tion by Hindu widow—Legul necessity — Interest, 
- 84 


—— — Dismissal of previous suit for de- 
fault of plaintiff and in defendant's sabsence— 
Benamdar—Kabala from benamdar, if necossary to 
complete title of real purchaser 17 

——- —— -- Ex parte dacres for rent— Ismus 
relaticnship of landlord and ee neither ia 
nor dscided—8 uch decrees cannot operates as res 
[Denta Era piian “as to points: of-procedure or 

AC, ih; 





An ew parts decree in æ rent suit in which the 
questior. of the relationship of landlord and tenant 
was not agitated or decided 


was rob Sau as ros 
judicata upon the question of re , nor does 
the effect of such an ea parte’ decree rest upon the 


question whether ib has or has not been exs8nuted. 
The presumption “omma + rite? esse 
acta” applies to procedure only, and there can be no 
presum tion that the Oourt always be correct in 
its decision on points of law or that it will raise and 
decide the necessary issues in every case. C. P. 
OHoWDAUBY v. JAYAR MUHAMMAD 739 


—_~+— — Irrelevant point put in issue in for. 
mer suit -~ 636 


— Joint property partitioned 
individual oo-sharer by suit ~ Property tat he ee. 
session of last co-sharar less than his proper share’ 
— Suit by that co-sharer to correct previons allot- 
ments—That co-sharer defendant in all previous ® 
suits— Partition, effect of —Parties p 


aie ° 
14 
s Res ? Judicata—oonci. x 
bk ee — First and soni mort- 
gafes — Buit by second impleading first 
—Non-eppearance of mortgagee—Deoree for 


salo es parte—Purchase by second mortgagee in 
exsoution—Preriotus dearee by first mortgagee not 
, tmpleading second—Purchase by first mortgagee 

in execution— Bult by fecond | martgagee for posos 

sion at first mortgagee * 42 
Partition sult—No appeal preter 
_ against final eae appéal fram pre lini 


nary decree lies 
Rale of Tes judicata, whether ‘PR : 
Pigalle to all stages of suit 3 
—_—— Sult against registered Company 
dismissed after Oompany'a Hguldation — Fiffect_of 
such dismissal 89 
-puit dimissed in default, whether 
_ ræ fudioata 480 
_—_—— Bul on behalf of public 
Restitution—Sums deposited by suction- pie 
chaser withdrawn by decree-holder and 
debtor— Bale sebeside on appeal—Duty of A 
late Oourt—Inherent power ppt 
- — of conjugal rights. s% 
. Hpv Law. 
Restraint of marrlage— Agreement to re- 
pay monsys speni on education of boy if he married 


. another woman life-time of his wife — Beo- 
tion 28 not restricted to first marriages only 777 




















Resumption Case—Land hold rent-free for ` 


fifty years and by too sucosssors to original granies— 
Witnesecs, statement of, as hearsay from their fathers 
and grandfathers—LMatters of common knowledge in 


_ villagea—Heareay evidence, admissibility and tuf- 
ciency of. 
Where in 4 resumption oase the defendant 


produced _ w'inessos who said that they had heard 
from thir fathers and grandfathers that the land 
ın suit had been held rent-free for fifty years 
jasa a two mocessors to the ariginal 


Ori Guay tha -abore Teele bala yeah as would 
be matters of common knowledge in the A 
the hearsay evidence on those facts was admisn 
and sufficient. Us Pa Ba Re BODRA PRATAB Sam v. 
Rax BARAK Parmar, 1 0, L. J. 248 780 


—— t —— BUIE — Under-propristary rights, 
< claim for—First, Regular Settlement Khasra, eniry 
in, proving only 41 years’ posssssion—P esumption 
as to 50 years’ possession. 

A maafidar, in order to establish his claim to under- 
proprietary rights, produced = copy of the kAasra of 
the First Regular Settlement which showed that 
his grandfather was ocoupying the muafi land at 
thas time. The mwafidar’s possession caloulated from 
the time when the khasra was prepared up to the 
time when the suit was instatuled amounted to 47 


Held, that i+ could under the circumstances be 
siy ed that the maafi had been held for 50 
cara. U.P. Ba Re LAOHHMAN PRASAD v. Raw 
Fe Dan 10 L. 3.278 : 781 
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_ [1914 
e . 

Revlew—?Properties assessed tq land revenue, 
partition of—Form of decree—Lower Court not to 
add to terms of decree as passed®by Mate ° 
Oourt—Dearee defective and not capable being 
enforced—Dearee-holder’s remedy in case of decree 
not being in legally *proper and correct form— 
Baring of limitation 113 

Revision (Civil. 
1908, s. 115. 


—————Application for permission to 
wus as pauper rejocted—Defegiive procedure—High 
Oourt going into evidence and setting aside lower 
Court's order 792 


——-—— Application rejected without 
hearing applicont—Material irregularity +694 
———— _ Oosts —Hrror--Power to correct 
878 

Delay in presentation of appeal 
- Refusal to excuse delay— Order, whether open to 
revision 872 
= ——— Finding of fact—-Emticmg away 
married woman—Detention — Defective charge, 
when immaterial—Amagnt of punishment, where 
woman is abettor 836 














ee 














—— Interlooutory applioatic-~— 
injunctlon—Mofusnt Oourts —Compe- 
ADOD ate pee Oe oe 


~——Interlocutory order — High 
. Court will not interfere if order can be attacked in 
appeal from decree 781 


— ~ Mortgage suit — Stranger to 
mortgage ordered to be impleaded as to salt 
—~High Oourt, power of, to interfero in revialon-— 
Third person alleged to be owner af mortgaged 
property--Title, paramount, not to be drawn into 
controversy 871 


—— ——No interferences where order 
good on merita—Section 152, Civil Procedure Code, 
1008, does not contemplate reversal of findings on 
issues B31 


Order setting aside ow ‘parts 
decree—High Oourt will not interfere—Petiiioner’s 
right to eonte ib in appeal against final deras 


en a Other remedy open to applicant 
—-Practica, 


e 
Ib is contrary to the practice of the High Court to 

entertain an application in revimon where a re 

way ofe regular suit, is open to the applicant, 

narily this practice should be followed, but each case 

should be jadged upon its own peculiar clrommstances., 

A: BAM Naram v. ALI MUHAMMAD 897 


~—— ——-———— Pre-amption decree—Ordar dis- , 
missing pre-emption suit for non-payment of ° 
purchase-money within time, appealable as decree 








— — 








m— a an aan — Provincial Smal Cause Courts 
Act, (IX af 1887), 4. 25—Pandsng of fast on meagre 
evidence—Surety. : 


on ho 


A finding of fect based practically 


See Orv Procupurs Oops, . 


wa ; a2 ? ae 
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HReviplon-— gnod. Right of private defence—Assxulimg 
° . publio servant acting in® good faith and under 
@ovidence “by a Small Cause Court is liable to` colour of afflos—Sentence of fine—Vindication of 
be set ante on revision unger section 25 of Aot, Jaw | ; : 163 
IX of 1887. A mere entry of a person's name as < 
surety in the creditor's and broksra books is in theo — TT ; oxcepded—Oausing $48 
fao$ of his fiat denial on solemn affirmation of, OVS hurt with chhavis | 
little or no value. P» Gopsu Mar v. Few or Rax. ———-————~—-~——-——-Orderly of Depufy Oom- , 
Baxnamat, 173 P L. R. 1014, 70 P. W. R. 1914 883, missioner, chaprans, eto., forcible seixure of bul- 
—-—_ —— (Civli)— Punjab Courts Aot (XVII looks by, not bong fide act o&public servant as such,” 
of 1884) asamoended by Punjab Acts (I and IV of exercise and continuance sake Thei pulong 
1912), 5. 70 893 seixure and recovery of 17 


——_—. —— —— Refusing to allow amendment —~———-——_-_-_— of person and property, 
of plaint—Order erroneous in law—No ilegal when arises—Party in posseasion—Attempt to dis. 9 
exorcise of jurisdiction or material posseas—Use of forco—Death caused—Liability of 











No revision competent - - z 7 9 party in possession z 327 
ngena (Criminal). Sæ OaDanan Prom | pjparlan owners, right of—Wetor—Netural 

: streem—Surface drainage—Aoossaion 935 
— t — Appeal--Varistion of sen- . 


tence by District Magistrate—Term of imprison- Riwaj=l-am—Znitry of custom oxclu ap- 
ment reduced bub amounb of fine in default in- pointed hetr from his own father’s property : 








creased —Emhanoament è 607 
EA Compensation—Retund ' Sale. See Hramu Law, 
:963 — - - Omri mle— Execution of rent decree—Ap-_ 
EA Doeth in course of fight—Case‘ plication to sot amide sale dimmissed by first Oourt 
compromised by relations of deceased—High’ | —Sumsa deposited by auction-purchaser withdrawn - 


Court's power to interfare—Section 439 (5), Ori- by deoree-holder and judgment-debtor—Salo set 
minal Procedure Code, 1806, no bar 961- aside on appodl—Reatitution—Duty of Appellato ` - 
——— —, High Oowrt’s power in — Offence, Court- Inherent power af Court 384 
compounding of—Penal Code (Act XLV of 1860), Decres-holder purchasing property—Sale set 
8. 325—Complasmant, and aocused, willingness to,  asido—Judgmentdebtor claimmg set-off for ocou- 
compromes by, affect of—Sufficient reason, what doss pation of decre¢-holder after salo — Subsequent mle 
not constitute, h — Proclamation - Bet-6ff allowed—No seperate sult 
A High Oourt in revision may grant permission to necessary— First mortgagee not bound by subse- 
compound an offence and allow a case to be compro- quent mortgage—Btay of sale 468 
Where in a case under section 825, Indian ——— Faecution—Sale of several properties at one 
Code, the complainant and the accused were wilting auomwen— Whether sale of some may be eat aride. 
to compromise, it was no sufficient reason to refuge A Oourt can set asid an execution salo as ies -ds 
composition on the ground thate third party, the some of the properties put up at one auction sele and 
| master of the complainant, who had reosived no not others. C. Basant Naru Raxsurr v. Kusox 
injury from, the aconsed, had refused or was nob Kasur Misuwpaz, 18 0. W. N. 947 64 














willing to to the composition. O. Lara v f = 
Burson, 17 O. 0. ` —- -- Ebecution proceeding tainted with fraud— 
Been Gad 10: On. Lede bOT 975 Buit to set aside sale, whether barred — Declaration 
Sa ~ y power exercisable m i — Limitation 695 
7 ; a 
Revoeation—Gitt — Delivery PENA nai Hindu Law—AMinor— Gusardian—Neoesgity, 
Properby ri d p S absence of—Improvements effected by parchaser 


in Sosseosion of third person—Order to 
= — of 
porson in possession to hand over property to bona fide— Right to claim their value — Transfer of 
donee—Registration Property Act (IV of 1882), s. 51—‘Good faith’ ° 
704 = oxplained 340 


failure to ni netics, whethe Se aaa for Minor sons—Purohase of immoreable pro-. 
revocation of Seni cient for party by mother with son's money —Sale, if valid 
on of probate—Proof in solemn form 27 927 


Right o = 
anan ee ee 
‘order to establish a t i w SE : 
matter whether the houses n gana as “oot Ret of joint tamily—Legal noosssity—Sale binding on 
same side of a stroet or on tke opposite sides of it. A. members 
right of privacy needs more protection from invasion, Rent sale set aside —Order setting aside sale 
When the person who invades it is opposite to the itself set aside—Confirmation of sale on later date 
person whose right of privacy is invaded. —Application to set ande sale by deoree-holder on 
Therefore, a person who bmlds room on the ground of benam: purchase by judgment-debtor, 
upper story of his house with doors overlooking whether in time if made three years after restora- 











another person’s hotfse situated on thee te side tion of sale to validity 366 © 
of the lane, invades the Inttey’seright of penai As 296 
Baarat HUSAIN v. BITLKIS Fati 683 Sale-deed, interprotetion of =~ 


41095 ° 


Tunatio who was not gepresented—Sale void 
voidable 


Sanction to prosecute—Perjury—Oon- 
tradictory statements—Presemption. 
In case of & prosecution in the alternacive based 


on two | stafements, every. possible 
‘presumption must be in favour of the reconciliation 


af these statements. $. EMPERGR v. Taam or 
78. L. B.-108; 15 OR. Lov. 488 87 
Second appeal, See Arruat, encom. 


 2ecurity — Forfeiture of seoarity — Appellate 
Souri moompetent to refer to Ohief Oourt caso in 
which appeal lies — Misleading head-note of 18 
Punjab Reoord 1918. 573 
ki Sentence—Apportionmené of aggregate sentence 
—Ocnviction and‘sentence, setting aside of 590 


——w— —— Fight not very serious — BHght hurt 


561 

Set~oOff—Decree for sale of mortgaged property— 

Costa awarded to jaen debe Oma a 

under same decree in mortgage suit 376 
Shia Law. See Monimupiy Law. 


Shivaljama tenure-holder, right of 


' 


Sind Frontier Regulation (III of 
1892), ss. 20, 21, A Bag of conditons 
7 Yong under as, 20, 21 —Powers of District Magis- 
Section 28 of the Sind Frontier Regulation (II of 

1892) is a comprehensive statement of what Reb 

forfeiture of a bond taken under section 20 and soo 

tion 21 of the said Regulation, and the District 
i has no anthori to determine, be 
the limits of the snang A ndhepani aaa ja Aan 

constitute a breech of the bond, 8, EMPEROR v. 

Tyamavx, 78. L. R. 194 15 Ox L. J. 544 952 


88. 21, 23 952 


Sonthal Parganas Rent Regul 
dI of 1885), 8. 3—Sonthal BeA A ngk 
sonhancement of ront—Jurisdiction of Owl Court. 
There is no law im the Sonthal under 
whioh 4 suit for enhancement of rent is maintainable 
ina Oivil Oourt, Ca: KALIDAS PANDHT v. Krisma 
Daan Guosm I 


Specific-performance Imm 
4 — oveabl 
perty, covenant for renewal of lease of FT 


Specific Rellef Act (1 of 1877), s. 21 


A 




















48 
- s. 21, cl. (9) ise 
—~ = = 8, 4.2 Declaration 737 








The plaintiff, the assignee of | 
dofendant No. 1 to defendant No. Secu. en 
for dévlaration that the lease wasa permanent, berita 
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In execution—Lumatic—Docree against. 

oe 

177 


cbou *, 
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able and transferable onb, that the rent wes fixed in 
perpetuity and that defendant No. 1 was bound to 
ise the plaintiff ag tenant of thg lease-hold: 
Held, that it is desirable to grant a declaratory dec- 
ree in this cage, so that there may be a final i 
on the point in dispute about which the parties have 
been . C. Manwonun Gross v. EQUITABLE 
Coat Oo. Lp., 18 O. W. N. 596 





-—— ——_- —— MA 45 —Haadamus—Ap- 
plication for, contents of— Madras (ity Municipal Act 
(IIT of 1904), 62. 88, 58—Rules under section 418— 
Objection to inclusion of name in list of candidates 
for slection—AHowed but name not diragted to be 
struck of —Magistrate—Revision. 

. An epplication for mandamus should point ont 

clearly the o acò or forbearance and the 

individual against whom it is directed. 
Where an objection made against the inclusion of 
the applicant's name in the list of candidates, qualified 


by the President of the Corporation but was 
gi , who decided that 
to was not qualified for election 
ion as to his name being struck off 
the Hst, an appHoation by that . to the High 
Oourt, under section 45 of the Specific Relief Act, 
for an order that his name do omtinue in the Hst 

cannot be granted. 

Lf a Magistrate considers irrelevant matiars, he caen- 
mot be said to have acted outaide his office and his 
be reviewed onder the Ortminal 
Procedure Oode. MN. VIJIARAGHAYALU PILLAI In 
the matter of, 26 W L. J. 310 134 





.——— 8. 45— Mandamus; writ 
of —Disoretionary power, how saercised— Personal 
right of and threatened injury to person seking relief 
—Persen holding office on conditional appoiniment, tf 
entitled to relief— When validity of appointment in 
question, if application entertasnahle before validity 
declared by suit—Honorary ofice—Prooesdings not 
meant for opinon of Oourt tn doubtful maltera— 
Universities Acts (VIII of 1904 aad IT of 1887)— 
Uni: i wlahons, cl. 12—Government of India 


Part performance, if discretionaryeduly becomes 
obligatory by—KEstoppel —Notice implod as to powers 
of statutory bodies. 

Seotion 45 of the Bpeciflo Relief Act provides an 

exceptional remedy, being discretionary if must be 
exercised with caution and the duty sought to be 
enforced must be clear and obligatory. The first 
oondition is that the applicant must show clearly the 
existence of his personal right and that an infury 
is threatened to such right, 
- In the absence of any lotter of appointment or of 
any unconditional resoluitn of appomtiment it oould 
not be held that the appilomit has been appointed, 
and ha regard to resolution of the Benate ib 
could not be said that they ever intended to appoint 
him without the sanction of the Governor-Genoral. 

The fact of the applicant lectured dur- 
ing a part of the term did not establish a continuing 
right to lecture. nie 
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. 
© When the duty is conditional on the approval of 
another person of body being @btained, ‘there is no 
right to a Writ of Mandamus until such approval has 
beep given. 

The principle underlying the jurisdiction in these 
oases is that the p can confer no title not 
already existing though they may affect the oconsum- 
mation of the relator’s title, if he had ons; but it gives 
him none. ° 


The existence of a legal right is the foundation of 
every writ of mandamus, 


` In all cased where the validity of an appointment 

i athe main point in dispute, the Writs not granted 

until the controversy has been tried at law and an 
adjudication had in favour of the relator. 


The Writ does not lie to try the title. The Oourt 
has always refused to allow an application for Mande- 
mus to be made the.oocasion or excuse for obtaining 
the opinion of the Court on some doubtful point of 
law. e 
Whether the sanction required under section 12, 
Ohapter XI of the University Regulations, for the 
appointment of a University lecturer is ultra vires or 
not having regard to 2 and 3 Geo. V, œ 6, and 
the notifloations of the Government of. India there- 
under and whether the words “Governor of the 
Presidency of Fort Wilham in Bengal in Oouncil” 
should be substituted for “the Governor-General in 
Oounsil,” cannot be tried in these proceedings. The 
Governments concerned are not parties to the proceed- 
ings and cannot be made parties under the 
provisions of section 45 of the Specific Relief Aot. 


It is a oloar principle of law that no order affecting 
the status or righta of any parties concerned im the 
matter ought to be determined in proceedings of this 
nature or of any proceedings whstever unless they 
are parties thereto. g 

Any such question arising between the University 
and the Governor-General in Oounail may perhaps 
be decided in a properly constituted sult, but not in a 
summary proceeding of this nature. 
` The personal right referred to in section 45 of the 
Specific Belief Act is nota right m rem, such as 
every kuman being in olvilixed society possesses inde- 
pendently of any act of his own, k 

He abne is a competent relator who has some in- 
terest other tifin that of tho community at large in 
the question to be tried. 

An honorary lectureship may notbe an office of any 
pecuniary value, but it ıs undoubtedly an affloe of 
sSonsequenoce; but the fact that no arrangements are 
being made by the University for the delivery of such 
lectures can hardly be said to be an injury to the 
personal right of the lecturer. 

provision in the University Regulations that 
the Syndicate shall appoints place for lectures in 
consultation with the lecturer, imposes no obligation 
on the Syndioate to appointeany definite time. Hav- 
ing regard to that fact the Court cannot give a oom- 
plete or effectual remedy such as is contemplated in 
the section. These are, besides, matters of internal ar- 
rangement with which Oourts are unwilling to inter- 
fere, unless under ross obligation. 

Although section 1 of Ohapter XI of the University 
Regulations imposes on the University an obligation 


to prowde for post-graduate teaching by appointing | 


eo. e 
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lectures, it cannot be construed that the duty is not 
only imperative but alsoammediate The provision is 
only an enabling ote. 

Although iz may be true in some casea that work, 
which before it is begun is only permissive, becomes 
obligatory: by part perforthance after ft has been be- 


gun, yet it is not true as an abstract proposition of * 


law in every case, and it does not follow that thee 
appointment of a University l which is dis 
cretionary becomes obligatory by reason of its pert 
performance 

Whether the University having availed itself of the 
services of tke applicant is estopped from denying ° 
his title as lecturer is a question which can only be 
determined in a properly constituted suit. 

Although the doctrines of estoppel and part per- 
formance apply to Corporations, yet no sort of part 
performance or ratifioation can bind a Corporation to 
a transaction which the Legislature has forbiddem it 
to undertake, as here under section 12 in Chapter XI 
of the University Regulations. 

The Univecsity could not be held bound by repre- 
sentations made by any individual offcoer without the 
authority or sanction of the University. R 

All persons dealing with a statutory body like the 
University, or ita agenta, are deemed to have” notice 
of the limita publicly set to their authority, and ft is 
well accepted law that such a Corporation is not bound 
by anything done by such agents in its name when 
the transaction is on the face of it in excess of the 
powers defined by Statute. 

The appliomnt must be deemed to have known the 
conditions umposed upon the Senate by the University 
Regulations and to have accepted the office with know- 
ledge of such limitations and he is not entitled to 
rely upon any estoppel on the pert of the University in 
these proceedings such as would validate his appoint- 
ment, 3 

Even if the sanction of the Governor-General in 
Council to his appointment be held not necessary, it 
does not under the circumstances of this case better 
the position af the applicant, 

Whether oz not under the Statutes the Government 
of Indis is vested with any power to impose condi- 
tions or limitations on the statutory powers of the 
Senate is a d-Mloult and doubtful point, which cannot 
be decided as a side issue in proceedings of this sum- 
mary character C. A. RASUL, In tha matter of, 18 
O. W. N. 430; 41 0. 518 404 


— 8. 56, HI. (1)—Injunc, 
tion—Plairtf out of possession—Nuit for simple in- 
junction without recovery of possession, whether lies 
— Privity between parties. 

The Courts will not interfere by way of injunction 
when the plaintiff is out of possession, unless there is 
some privity between the parties. 

Therefore, when & plaintiff avers that the defend. 
ant is on his land without any right whatever, he 
should not be allowed to me for an injunction when 
he ought to sne for recovery of the land. C. Bunua- 
wan lan BANDURI t. NANDA Lan UROWDHOURI, 18 O. 
W. N. 545 199 
———— 8. 57 — Charter-party— 

Negative incplisd—Condition subsequent, tis effect— 

Non-specrficaton of lay and cancelling dajes, tt, 
effect——Fze-cies of power of sale in one's own favour 

“aba 1eulé—Right of mortyagosof ship to interfere wit p 
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e- vats, 
contracts of its employment,—Piajudics to securuy— 
Onus—Mortgagee taking soourity with notice of 
charter-party. se 
ence of negotiations between the 


In 
plaintiff and defendant No.68, the latter confirmed 
° 1911 tho chatter af his 


y the 


BeSeiver was ap of the steamer and the 
freight to become dus. In August the plaintiff 
having unloaded the vessel after her fourth voy- 
age sued J and the Receiver a re igen on the 
allegation that he apprehend t the mor gase 
Intended to induce . the Receiver to avoid the 
remaining charber-parties. The sult for injunction 
was dismissed for want of evidence es to the 
intention alleged. In the mortgagee’s suit, however, 
a decrees by consent was on the llth 
October giving liberty to the mortgages to sell the 
steamer when and es he should think fit in 


October plaintiff ‘served J with a 

warning hi ship 
would be subject to the eight oharter-parties still 
to be ed and a copy of it wes also forward- 
ed to the intending . The mortgage and 
decree of J were on the 28th October transferred 
to the 4th defendant. On the sme day the 4th 
defendant entered into s contract with the defendanta 


‘Nos. 1 and 2 for the male of the steamer to them and ` 


aaking him to 


and 2, thoy having purchased it from him. The 
ereafter 


returned to Bombay wes fixed by defendants Nos. 1 
and 8 for December-January loading to Genoa. 

The present wal was instituted by the plaintiff 
for Injunction against the defendants restraining tham 
‘until the completion of the eight remaining voy- 
ages from dealing with the vosselinany manner 
jnconsistent with the agreement of the 22nd 
November 1011: 

Held, that the agroement for was oom- 
plete on the 82nd of November 1911, and the fact 
that the lay and canceling dates had not been 
specified in the charter-pertles did nob-make the 
contract incomplete; = 

that the contract oansisted of twelre parts and 
that the non-performance of one would not neces. 
sarily indicate an intention to put an end to the 
whole contract; 

that on the evidence produced J took the mort. 
gage of the 6th December with full knowledge of 
the ent between the 8rd defendant and the 
plaintiff of the 22nd of November; 
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that the plaintiff was not estopped by® judgment, 
fn hid former suit against the mortgages; . 
“ thet defendant No. 4p who was admittedly the mere 
agent and conduit pipe of the funds of defend- 
anta Nos. 1 and 2 and was in the intimate confidence 
of the ownar of the vessel and the whole transaction, 
waa doubtless initiated by the owner to get the ahip’ 
out of the hands af J, the m ` ; 

that in taking the from J, defendant 
No. 4 was merely agent of the defendants Nos 1 and 2 
and he filled the same position when he executed the 
bill of salo in their favour, and that defendants , 
Nos. 1 and 2 were, tharefore, mortgegees and nothing 
more; . 

that defendanta Nos. 1 and 2 being mortgagees 
could only interfere with the oontracta for the 
employment of the ship if prejudiced tha’ 
security, and if no noh prejudice is shown they will 
be restrained from interfering with the performance 
of the charter-pertion; 

that the onus of proof of the prejudice les on the 


mortgages; Š 

< that the position of the charterer, where the mort- 
gageo todk his security with notice of charter-party' 
would be much stronger than that of a charter in 
§ case where the mortgage was prior to the charter- 
party; i 
that in view of the position of defendants 
Nos. 1 and 2, the 8rd defendant must be troated for 
the purposes of the case as owner of- the ahip 

that an agreement forthe letting of a ship to a 
certain charterer implies that she shall not, during the 
currency of the charter-party, provided the charterer. 
is ready to supply cargo, be employed for any other 
person or purpose; and 

thas the provision in the charter-party of the 
Gymerico that owners are to have the privilege 
of substi another steamer of the same olass 
and similar mze and position merely qualified the 
implied ve by condition subsequent, and that 
H the condition was not fulfilled the negativo implied 
was enforceable by injunction under section 57 of the’ 
Specific Relief Act, B. Amprew Youta & Oo. v. 
ARDHEHINR BOMANJI Dunasy, 16 Bow L. R. 178 788 


stamp Act (Il of 1899), Sch. I, Art. 


e 
Stanom, nature of—Malaber Law—Suocesston, 
principles of—Nature of estate taken by Stani— 
Suit by one stani to recover possession from another 
—Period of limitation—Title by prescription, when 
complete where several offices were held succesatve- 
ly for mare than twelve years—Hach office held for 
less than twelve years—Misjoinder of causes of 
action 519 
. 


287 
Stay of criminal trlal—Ohaye answer to 


Otol sudi—Proceedéngs May be stayed for reasonable 
time. A 


Statute, construction of 


Where the charge in a criminal case is a defonse 


toa atvil mit, criminal proosedings should be stayed 
only if there is a Hkelihood of the, civil proceedings 
ending soon Wi. OHAPALAMADUGU v. MUTHIYALU 
15 Ox. L, J, 568 ee 976 
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Substitution— Sey instituted against dead man 

. 2 —Bubsyiution of herra,of dajfendant—Jumedhichion of 

6 Oen t, . 

The provisions as to tpe substitution of the heirs of 

a deceased defendant as parties to the mit in his 

place apply only to oases where the origmal defend- 

e “ant was ahve at the date of the inshtution of the 

< sult C. Bmsory Onanp MAHATAP BAHADUR v. 
AMULYA OHARAN MITRA 


Succession., Ses Custom; HINDU Law, 
É ssion Act (X of 1865), 8. 107 
Succe ( ’ 458 














— 8, 331 638 
—— 8. 33 1—Succession—Chrnese, 
Buddhist law of mhertance apphoable to—Marrage 


form. 


Indian Suocession Act does not apply to a Ohmese 
Buddhist? Under section 18 of Burma Laws Act 
“Buddhist Law” should be applied to the inheritance 
of Obinamen There is no written law on the 
subject of mheantance ong Ohinese Buddhists, 
The forms of first class Ohinese i observed 
in Ohina are not inmsted on in the oases of Ohinese 
marriages in Burma ond relaxation is permitted in 
the case of poor people. L» B. Ma THAN San v. 
AH BENN 367 


-—— — 8. 332 . 638 


Succession Certificate- Suit adjourned 
to produce succession oertifloate—Default — But not 
to be dismissed but to be decided on merits 333 


Succession Certificate Act (VII of 
1889)—Jownt Hmdu family—No succession certifi- 
cats necessary 

















A succession certificate is unnecessary where the 
succession is by survivorship. Ae MatHuni PRASAD 
v. DURGAWATI 182 
———— Suit by surviving member 
er jont family debt—Succession certificais not 
g-Morigage, whather can be superseded by 





ait by the survivor of a joint 
pect of a debt due to that family, 
9 is 


bt to the provisions af section 40f Aot 
en whens part of the sum olaimed 
lon certificate. 

pertifid&te ought not to be refused simply 
hat a regular suit involving the ques- 
slon between the parties is pending 
H Court. 

tion whether s succession oeriifionte is 
Ba cago is subject to revislon under section 
XVIII of 1884, as am&nded by the Punjab 
md IV of 101m * 
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Succession Certificate Act—%gnad. 


Couse to be adoptdtl in such casos pointed ont, Pa 
Bassa 0. AMIR BiBi, 175 P. L. RB. 1914,73 P.W R. 
1914 poo 893 


—— > Ba 4—Pro-note m favour, 
of deceased per sog—Suit by apignes of pro-note— 

Decres subject to production of cartyloate before egocu- 

tion—Proper order 3 

In a suit of a promissory-note oxsouted in favour 
of a deceased person, a @ourt has no jurisdiction to 
pass s conditional decree directing the production of a 
succession certifloate before ezecoution of the decree, 
even if the suit be by an assignee of the widow ef the 
deceassd i ' 





promisses. 

The proper order in such a case is to direct 
the production of the succession goertifloate before 
decree, and on failure thereof to dismiss the sult. M. 
ARAYAMUDAI ÀIYANGAR v. KALIA PARUMAT, 143 


Sult against agent for value of goods not ®coounted 
for, whether suit for eocount—Jurisdiction of 
Small Oause Oonrt 764, 


against carrier for non-delivery of goods 676 


by reversioner—Delay— Suit within tame— 
Delay explained 31b 


by reversioners for possession of devised land 
after death of donor's widow—N plea not 


taken in former suit, tu be taken to have been 
adjudicated upon 212 


by subsequent Reoelrer against former Re. 
ceiver, maintainability of 768 


for amendment of entry in Record of Rights— 
Excess land im occupation of tenants—Court’s 
inability to determine preciso area 283 
—— for declaration that dooument is false and 
void, maintainability of—Istisu arı pata — Docu. 
ments, Revenue Courts relying on 381 


—— for declaration and mnjunction—Oonsequential 
Teliaf—Ad valorem Oourt-fee 679 
GR Pe was member of 
mmittee Management—O ntial relief 

not warranted by avermenta in plaint Bui in- 
capeblo of valuation, oogmsanoe of— Plaintiff's valu- 
ation of relief sought, when acceptable—Madras 
Ory Civil Oourta Act (VII of 1892), as. 8, 9—Suita 
Valtation Act (VII of 1887), a. 8 316 


—— for declarahon—-Plainiaff in possession -s Fresh, 











—_— 





caus of achon—Lemitation, á 


In 1875 the plaintiffs sold their somemdari with 
the exception of 26 bighas to the defendants. In 1888 
the pleintiffs were recorded ex-proprietory tenants of 
the 26 bighas. In 1008 the plaints applied to the 
Revenie Court for correction of the village papers, 
Their application was rejected in 1004 In 1012 ths 
defendant applied to the Revenue Court under geo. 
tion 8€ of the Land Revenue Act for assessment of 
rent on the 26 bighas. The Oourt assessed the rent, 
Thereupon the plaintiffy sued for déclaration of their 
proprietary title: 

Hels, that the proceedings taken by the defendante 
in 1918 to assess the rent had given the plaintifs a 
fresh cause of action and their swt for declaration 
was nob barred by limitation, A. ÅBLAH JILAI tu, 
Ummac Hussain, 12 A L. J. 810 


P103, E 
e 


Sult—*oncld. Re ee 


—-—~ for declaration of right to dam up stream, 
parties to—Bed of non-tidal omd nga navigano 
stream in Malabar, ownership in, whether in Gov- 

. ernment or in private qparian owners—hMadras 
Act (III of 1908), s. 2—Presumpton as to owner- 

ip in Government in such beds—Right to ftood 
sah peth, how aoquired 7 547 
for meme profite—Tidmte begins to run from 

actual receipt of profita ¢ 866 


for partition—Substantial qnestion in contro- 
veyy—aintenance of status guo—High Court, 
interference by, for preyentlon of injustioo— 
Charter Act (24 and 25 Vict, O. 104), s. 16 313 


for posssssion of immoveable property—Suit by 
benamidar, «whether maintarmable—KFoidence Act 

(I of 1872), s. 110—Burden of proof that plambaff 14 

A benomidar cannot maintain a suit for possession 

e 0f immoveeble property, and the onus of proving 
that he is not a benamidar llos on him. C. JAGAT 
Tana DEBYA v. NARMADA Kanti Baresi 801 


for recovery of immoveable property from 
tenant—Valuation for Court-fees aa woll as juris- 
diction, same 374 
~—— for rent by jenmi against kanomdar's ka 
—Obligations—Privity of ostate——Oontract 34 


— for rent—Spesiilo letting agreement not 
proved—Deoree for profita for use and occupation 
—Dnisoretion of Court—Oircumatances 61 


— to redeem—Thirty years—Period of 
limitation Mortgage—Sale— Burden of proof. 


. Where A mortgaged a certain ofl-well in 1875 and 
in 1879 took a further sum on the same security, and 
in 1008 an action wes brought to redeem, the trans- 
action of 1870 being in dispute as to whether it was a 
further mo or sale out and out: 

Held, that it was proved to be a sale and that the 
duit was further barred by limitation as not being 
brought within thirty years from the dat, when the 
right to redeem accrusd. Pa Ca Nea LU GALE v. 
Nea Po Trax, 1 L. W. 605 310 


r—— fo set aaide decotes and sale obtained by fraud 
—Rass judicata 501 
e 


Sults Valuation Act (VII of 1887) 
s8 ° 316 











—_ 8, 8—Oowrt Fess Act (VI 

of 1870), s 7, ol XI (oo0)—Madras Oion Courts Act 

Mad, Act ITI of 1873), s.14—Suit for recovery of 

“ ammoveable property from tenanis—Valuation for 
Cowrt-foes as well as jurisdiction, same. 


A sult for the recovery of immoveable property fram 
a tenant is included in clause XI (cc) of section 
7 of the Court Fees Act and is covered by section 8 
of the Suits Valnuacion Act and its valuation is the 
same for Court-foes aa well as for jurisdiction. Ma 
“VaxnavaLLi Susnaciet Row v. Gorismrri NARAYANA- 








sami Namo, 26 M. L. J. 578 374 
*Summohs sent through registered post, serrioé 
“of 437 


~ ENDIAN CASES. | 
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Surety for an adminisrdtor of etate, if may W o 
discharged or subsiituted—Sirety, creating charge on 
his tmmoveable property, release of charge—Surety ° 
bond, discharge of and subyuuton—Adatinisirahon  ' Í 
account, if may be examined by Court. 


Lotters of Administration were granted to tha” ° 
estate of the deceased K, a Hindu governed by the . 
Dayabhaga Law, to R, one of his first oousins, 
who for purposes of such administration was 
also appomted guardian of gleceased’s infant 
son, and R's two brothers stood-surety for the ! 
administrator. The estate beng a very large 
ono the Oourt required the sureties to charge 
their immoveable properties in the surety 
bond besides making them personally liable. The 
infant having died without issue and intestate his 
paternal grandmother succeeded to the estate as his i 
heir. R thereupon applied to Oourt stating that | 
he had rendered an account of the estate as adminis- ’ 
tared by him to the lady and that ahe had same 
examined by her constituted attorneys and that they 
were satisfied with the scoount and that the 
residue of the estate had begn made over to her, and 
prayed that the sureties be discharged and the charge 
on their immoveable property be also di 

The Oourt ordered that on the lady’s oonstituted , 
attorneys filing a verified certificate together with | 
the account or abstract thereof stating that they had | 
examined and found it correct and on the adminis 
trator filing the receipts for the debts paid to the 
satisfaction of the Remstrar, the surety bond creating 
a oharge on the immoreable properties of the sure- 
ties would be discharged, conditional upon the sure- 
ties executing a frosh- seoprity bond making them- 
selves personally liable for the administration of the 
eatate by the petitioner. 

The account of the administrator need not be in- 
vestigated by the Oourt, there being no procedure or 

oe for doing so. C. KANAI Lat Kuan, In the 
goods of, 18 O. W. N. 820 f 447 


Taxation on buillding —Meohinery m 
be taxed, but to be taken into account in 
ing value of premises to be tared 


Tejlor Mund! Contre 


TRACT 




































Temple property—h. 
sahip, whether has intarest— 
required—Land given to prios 
—Temple built from publio 
temple—Private temple — Offe 
not property of priest—Nece: 
section 92, Oivil Procedure Om 
in Bind may give 


Thakbust map, smi based 
map—Local twavestigation by Cv 
Civil Proosdure Code (Act XIV of 1 


In s mit for possession besed on s 
as between proprietor and projfriato. 
is unquestionably a correct record of . 
ofa village and estates and where it 1 
substantial accuracy it proves plaintiff's 

A Oourt trying a suit does not act irre 
improperly in itself making a local inv¢ 
the course of the triaPand supplementing +L 
by what was noted on the spot. è Ca 
MUHAMMAD ALI 


WN 


ra 
. 
oo 


. —— m £: Ill 


memanah 


“se a i 
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Transfer af Property Act—oondi. 











5. TL I— Co-leesor — De- 
termenation of lease— Ejoctment— Landlord and tenant 
—Ononer of undivided shdre cannot alone eject tenant. 


e One of the two lessors cannob determine the lease 
within the meaning of section 111 of the Transfer 
,ot-Property Aob. 

An owner of an undivided share in a house “cannot 


alone ejéct-s tenant of the house. A. Pairaa Soman - 


v. Morar Bman c ° 624 


— = s. 111, cl. (g) 354 
1 1.4-— Lessor and lessos 
—Kjpciment—Forfature for non-payment of rent— 
Discretion of Oourt not to eject tenant if he pays 
arrears of rent with costs of suit. i 
Ina case in which non-payment of rent entails 
forfeiture and the lease oan be determined by reason 
of such forfeiture, if the lessee pays or tenders the 
rent in arrear together with interest thereon and the 
full costs of the suit at the hearing of the muit, the 





ay — 


` Oourt has, under section 11¢ of the Transfer of Pro- 


a 


perty Act, a discretion not to make a decree for aject- 
ee da feck. an order relieving the lessee 


Secs it wun tortie’ in m leaso that if the Isesses 
would tranafer the building or the land they would 
be liable to be ejected, and one of the lessecs trans- 
ferred his share: * 

Held, that tho others or their representatives who 
had made no transfer were’ entitled to continue in 

on payment of the rent agrebd upon A. 








UNDAN Lan v. KALLU, 12 A. L. J. 650 79 
8. 116 183 
after 


Trial by Jury—One Juror 
‘examination of some of proseontion witnesses— 


“ion Juror impanelled —Statement of witnesses 
} 


viously examined read over and their admission 
No proper trial 946 


i transactions—Resulting trust 10 
Property, transfor of. 
A. to sell a property be- 


queathed to him with a camplete dedication to a 
trust, but he is entitled to do so if it is mare- 


religious 
to certain a 
AG Nga eba Pass Lag ser. 









gg 8. L. R So 221 
Trustee—Ownershtp—Agend 332 
Trusts Act (11 of 1882), 5. 90 187 
Undue Influence—Dominating on—Un. 

Se eg eae i 67 


Wn Provinces Land Revenue 
Act ed of 1801), 8. 79 784 


Universities Acts (VIH of 1904 and 
Il of 1857)—Unieeraty al, 12— 
Government of India Act, 2 and 3 Geo. Y. o. 8 and 
Notificetions—Parties—Prorision for post-graduate 
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Universities Regulatlon, cl. 12 404, 
803 Uralers. se’ Law. . 


Vendor and purCchaseEr—Agreemaeni for 
~ purchase and sale of immoveabls property-—Condstion- 
ee KA on non-approval of title 
by purchaser's solicitor — Non-approval must be 
reasonable and not mala fide—Title, approval or 
selection, oondition Bs to, ta agrormënt of ote. 
Where an agreement for purchase anti sale odb- 
tained s conditipn for the return of the earnest meney 
on the vendor's title not approved by the pur- 
chaser’s solicitor and the sdlicitor disapproved of the 
‘title, on the ground amongst others that one of the. 
former owners had mortgaged the property pending 
a partition mit at which the property was sold “by 
auction under directions of Oourt and by 
the present vendor's eogasor-in-title-for value, and. 
the vendor was unab to furnish any information TO- 
garding the mortgage, but that it was iņoper- 
ative and that his title being derived from a p r 
without notioe was not open to objection: e 
Held, that it cannot be said that the solicitor was. 
unreasonable in refusing to accept the title, inasmuch 


as he cannot be expected to go into any question of 


evidence as to whether the purchase wes without. 
notice or not; and, further, there being nothing to 
show that he acted in bad faith or was unreasonable 


-in advising his client to reject the title, the intending 


purchaser was entitled to get back from the rendor- 
the carnest money and his solicitor’s costa for invosti- 
gation of title aa was stipulated for in the gontract. 
C. W.P. ABBO v. PromorHo Nara Muxansan, 18 
O. W. N. 568 452. 


~ —— —— Object of purchase oom- 
municeted to rendor—Defest of object—Sflenoe on 
part of vendor—Misrepresentation 193 
—— —Pwchawr knowing of mort- 
gage by vendor oad his father—-Not bona fide pur- 
chaser from ostensible owner—Staismenis im decd. 
Gg ne wa Meh may ba teers Oy ovidanos— 
t not permitted to be amended, 


A purchaser of land at the time of his purchase 
paid off the m money due undera deed exe- 
cuted by the or and his father in respect df the: 
land. The father lived in a house on the land. The: 
purchaser sued for possession: 

Held, that the purchaser was put by the deed upon. 
his inquiry as to-the interest of the father in the land. 
and under the circumstances conld not assumo the- 


position of a bona fide purchaser from the osjensible 


owner; 

that the statements in the mortgage deed as to the 
Interest of father and son. would be simply sdmisaions 
which oould be rebutted by evidanoe, 

that the plaintiff could not be allowed to amend. 
his plaint by adding a prayer for declaration as to his 
Fh leno cy ey sha the oxtent of 
the mortgage-monsy pel him to the mortgagee. 
L. B, pela A panah Hees Kuaramp v, Moune 
Ba Graw, 7 Bus. L. T. 69 482 











Sale of davised property by 
executor along with some other beneficial owners — 
Salse-deed indicating vendors as absolute owners of 
— AU title and right of vsndora purported to. 
be sold—Interpretation of sale-deed—Language to be 
sntorpreced ın natural sense. 
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Vengor and purchaser—oon4. 
e ` 


It fould be entirely cong do settled principles 
-of law ns well as most unjust to bona fide purchasers 
if the Courts wore to allow tho plain legal interprete- 
tion of a conveyance to bo affected bye stipulations as 
to what particular rights existing in the various von- 
dors were present to the minds of some or all of the 
parties to the convoyance at the date of ity excoution. 
kk is a settled rule that the meaning of a rule is to bo 
deqded by the language used interprpted ın ita na- 
tural sonse. © 

An executor under a WA) as well as his two brothers 
and two unmarried msters possessed beneficial in- 
terest in the devisod property. To pay of a vald 
m@rigoge on the property, the three brothers as 
oo-vendors sold 1t to a bona fide purchaser for value 
as if they were absolutely ontitled to it and the sale- 
deed purported to convey “ull tho estate, right, tile, 
in claim and demand whatsoever of the ven- 
-dora’’ One of the two sisters (both of whom had 
not taken any part in the sale) claimed thet she was 
not bound by it: 

Hold, that, oven in the absence of direct evidence 


“that the conveyance waa by the exocutor’ in his 


capacity as executor, it was not the intention of the 
parties that only the beneficial interost of the three 
vendors should be conveyed, inasmuch as the deed 
purported to convey all the title and right that the 
vendors in the property, and that would 
undoubtedly include the right and title which one of 
them possessed as executor. Pa Ce Bisnas Nopani 
eee iis Puga BUKDARY Dasem, 27M L.J 98, 

W. 556; 18 O. W. N. 1818, (1914) M. W. onen, 
286 
Titla—Vendoee's title, if can 
be affected by beliaf of vendor—Vendes’s title good if 
vendor had good title. 


The title of a yendeo cannot, in any way, be affected 
by what was believed by his vendor to the roal 
source of his own ttle. The title of the vendee is 
good if it is established that his vendor had ® good 
title at the time when the conveyance was executed 
it being immaterial from what source that ttle had 
been derived. C., Bremt BEHABY BHATTACHARYA v. 
PANOHANAN BHATTACHARYA 262 


a ——Vendor, tf cam confe! on 
. tramaferse batin title than he himself possesses—Cause 
of action, if oam be prolonged by hanafer of tule— 
JAmatation Act (IX of 1608), Sch. I, Arts. 186, 142 

144-—. Vendor,” meaning of, in Art. 136. 

A vendor cannot confer upon his transferee a betror 
title than ho sasapan, paka mad Oonsequently a pur- 
-chasor at a private sale when the vendor was out'of 
possession atthe date of gale isin no botter position 
than his vendor, and has to bring hia suit within the 
game period as would be allowed to his vendor. 

A cause of action is not prolonged by mere transfer 
af title. 

Where there have been transfera by succossive 
vendors, who have all been out of possession, Articia 
186 of Schedule I of the Limitation Act, 1908, may well 
be construed so as to include in the term “vendor” 
tho first in the series of vendors who was entitled to 
wae for possession. 

In 1888 G conveyed his property to E and J but 
continued in possession. In 1900 K and J, who had 
. || 


16 AI. L. T. 888; 12 A. L. J. 1185; 16 Bow, L. R 














INDIAN OASES. 


Wajlb-ul-arz. See PER-EMNPTIO 


” ghair malk—Shopkoe 
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Vendor and purchaser-concld. * 


never obtained possosaion conveyed 1t tig who gle e 
never obtamed possession. In 1904 I conveyed the 


‘property to the plaintif who brought this smt in 1910 


against the defendant whe has no tatle: ° . 
Held, that noither Articolo 142 nor 144 of the Limi- 
tation Act, 1008, applied, but thas Article 186 wes 
applicable and that the suit was barred by limitation: 
Cs ABBis DHALI v. MASABDI Karnak 216, 






whether confers righ: 


- s interpretation of—Signa ‘ nd 
verification, effect of —Evidence, sufficiency d 64.0 


NENENG -— Pre-emption—Oontraect — Perfeot 
partition, affect of 416 


Water—Natsial stisam—Surface diainage—dAccas - 
non— Riparian owners, right of 


Where the surplus water of the tank M to which - 
thé defendanta, the Dharmasanamdars of village 5, 
wero entitled, was allowed to flow into the channel K, 
the bedof which belonged to the villagers of vilago N, 
and where the plaintiffs, who were tho lessess of 
village K and as such entitled to all the surface 
drainage water flowing in tho channel, X sued tho 
detendants for unlawful interference with their . 
nght by cutting open the bund of the channel K and ` 
taking wator therefrom eta point within the limite 
of yillngo N, and whero it wasfound that the plam- 
tiffs were not riparian owners, but the defendants 
were, and that tho defendants were only taking the 
surplus water of tank A, through a different water- 
course consiructed at the same time as the surplus 
water of the tank M was let into the channel K: Pa 


Held, that the plaintiffs were only entitled to th.” 
uninterrupted flow of the surface drainago water. 
flowing through tho channel K, and es they had not 
proved 20 years’ user of the surplus wate> of the 
tank Jf, which had suddenly acceded te-the water 
flowing in tho channel Kand as neither injurious 
diminution nér pollution of their acoustomed’ supply 
of water had been proved by them, they were not 
entatled to any relief. M. Ogg v. Murrappa Onerty, 
LL. W. 868 = 985 


Whipping Act (V1 of 1864), 5. 5—find- 
ing as to age final—Sentence of whipping *inadequate 
but carried out—Other punishment, whether can be 
awa: ded, 


The finding of a Magistrate as to the age of the 
accused is final under section 5, Explanation, of the 
Whipping Act. 

Where the sentence of whipping has been ocarried 
out, no other punishment can be awarded, even if thb 
sentence was inadequate. Li Ba Enpmnor v, Po B 
15 Ox. L. J. 688 946 


s 
WHI, Sss Bean TRANSACTION, HINDU Law. 


» construction of—Absolute estate or limited 
estate—Test — Vested or contingent interest — 
Transfer of Property Act (IV of 1882), ss. 21, 3 

Ld 
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Wilona, , 

—g—- by Hindu, copstraction of —Hindu testator, 
beqmest by, to nephews, contingent th of son, 
dtrected be adopted, without issus and after life of 
wh ondstional bepwest—DBenafici anisrest— 
Raate, of in absyancs —Bequast by smplication—Con- 
tingené bequest—Anmuity by Will—Buccession Act (X 
of 1865), s. 107, illustrations, 


Whero a Hindu testator by his Will authorised his 
widow to adopt a son and provided that if she died 
without adopting a eon erif ths son adopted pre- 
-deceased her without leaving any male issue, in such 
event his estate, after the death of his wife, who was 


qualified interest and on the death of the adopted son 
. Without issue and of the testator’s widow thereafter, 
the property passed on to the nephews as directed in 


the Will, , Bees 
contingent ayent woul 
eaning af section 107 of the’ Succession 
Act (X of 1865),as contemplated in the ilustretións 
thereof. C. Bxaurawpnae KUMAR QHH v., AMi- 
BUKDBA Naru Duy, 18 O. W. N. 300; 41 0. 642 458 


Withorawa! of complalInt—n2agisirate 
to ascertain if any subetanige complaint or with- 
drawal petitition . 954 


Words and Phrases— 


‘acquired’ in exception to 
ga aa Madras Estates 
Land A 1908, meaning of 


any other nanci with which 
emight have been charged 
attoat 0 540 


a 





> costs would nae the result, 
m of 96 
ault, meaning of 507 
ed, meaning of 698 
engageme:-t, meaning of 741 
estate, meaning of’ 224 
given, moaning of 145 
goog faith, explained 940 
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Words and Pħraseg—vondd. ns 

kabua, moaning ob 9 * 643° 

Information gtven to poll 

office M eens 


ex; mobning of 167 
lawful posseasien, moaning of 45, 
legal representatives, meaning TE 
ordinarliy resi ties, meaning of 290 
pension, meaning of l 805 
recognition, meaning of 253 
respectable inhabitants, mean- 
ing of 321 
right to sue, meaning of . 369 
thitaijama, meaning of | . 904 
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Workmen’s Breach ‘of Contract 
Act (XIII of 1859), ss. I, spa 
Beliaf Act (I of 1871), 8. 21, el. (9). 


It isin the option of the sêtali de eligi re- 
peyment of money or performance of work, and a 
Magistrate cannot give this option to the debtor by 
passing an alternative order. 

A contract which binds the debtor to work far the 
creditor for more than three years and for no other 
person, cannot be enforced under Act XUI of 1859. 
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